Missouri  Attorney  General's  Opinions  - 1943 


Opinion 

Date 

Topic 

Summary 

1-43 

Feb  26 

CONSTITUTIONAL 

CONVENTION. 

NOMINATION  OF 

DELEGATES. 

Members  of  Senatorial  Committee  convened  to  nominate  delegates  for 
election  as  members  of  Constitutional  Convention,  may  not  count 
votes  by  proxy  of  any  such  member  absent  from  such  convention. 

1-43 

Dec  11 

Hon.  George  Adams 

WITHDRAWN 

2-43 

Apr  24 

TAXATION. 

SALES  TAX. 

EXEMPTION. 

Construction  of  proposed  amendment  to  the  exemption  section  of 

House  Bill  125,  by  Mr.  Andrae. 

2-43 

Nov  8 

COUNTY. 

Stickers  should  be  placed  on  ballots  voted  in  bond  election  for  airport. 

3-43 

Feb  26 

CONSERVATION 

COMMISSION. 

LEGISLATION. 

The  authority  of  the  Legislature  under  Section  16,  Article  14  of  the 

Constitution  of  the  State  of  Missouri. 

3-43 

Apr  29 

INSURANCE. 

PENAL  DEPARTMENT. 

APPROPRIATIONS. 

A five-year  contract  for  insurance  for  the  protection  of  penal 
institutions  may  be  executed  and  payment  made  out  of  the  biennial 
appropriation  for  1943-1944. 

3-43 

Dec  18 

MARRIAGES. 

CIRCUIT  JUDGES. 

Circuit  Judges  authorized  to  solemnize  marriages  any  place  in  the  State 

of  Missouri. 

4-43 

Mar  11 

Mr.  Walter  E.  Bailey 

WITHDRAWN 

4-43 

Mar  17 

BANKS  AND 

BANKING. 

SMALL  LOAN  LAW. 

LEGISLATIVE 

COMMITTEES. 

Power  and  authority  of  Legislative  Committees  to  compel  the 
production  of  books  and  records  of  American  Investment  Company. 

4-43 

May  10 

COUNTY  TREASURER. 

Must  pay  warrants  in  regular  order  of  presentment  even  though 
judgment  has  been  obtained  on  them. 

4-43 

Dec  29 

COUNTY  COURT. 

Two  members  are  sufficient  to  transact  business. 

5-43 

Feb  16 

APPROPRIATIONS. 

Funds  may  be  appropriated  in  1943-44  biennium  to  cover  costs  of 
government  in  1945,  but  total  period  covered  may  not  exceed  two 
years  from  passage  of  appropriations  act. 

7-43 

Mar  5 

SCHOOLS. 

ELECTIONS. 

(1)  School  boards  in  common  school  districts  cannot  set  up  two  voting 
places  for  the  election  of  county  superintendent;  (2)  School  boards  in 
city,  town  and  consolidated  districts  may  designate  more  than  one 
voting  place;  (3)  Counties  are  not  required  to  provide  ballots  for 

election  of  county  superintendent;  (4)  No  special  kind  of  ballot  is 
required,  and  no  one  is  charged  specifically  with  the  duty  of  furnishing 
ballots;  and  (5)  School  boards  should  provide  blank  ballots  for  use  of 

the  voters. 

7-43 

Apr  23 

CORPORATIONS. 

Under  House  Bill  309  certificate  of  shares  of  stock  may  be  indorsed  in 

blank. 

8-43 

Mar  30 

COUNTY  JUDGE. 

Can  Presiding  Judge  of  the  County  Court  act  for  the  county  in  selecting, 
for  county  depository,  and  lending  agent  on  county  warrants,  a bank  in 
which  he  is  cashier,  director  and  stockholder? 

9-43 

July  26 

Miss  Dollie  Blake 

WITHDRAWN 

9-43 

Aug  18 

COUNTY  CLERK. 

COUNTY  OFFICERS. 

County  clerk  has  duty  of  performing  ministerial  acts  in  the 
management  of  county  school  fund  mortgages. 

9-43 

Aug  24 

MUNICIPAL 

CORPORATIONS. 

TAXES. 

Special  tax  bills  against  county  for  street  improvements. 

10-43 

Apr  20 

PROBATE  COURTS. 

Instructions  to  jury  should  not  be  given  by  probate  judge. 

10-43 

July  24 

COUNTY  COURT. 

Court,  in  its  discretion,  may  allow  fee  to  sheriff,  involving  use  of  an 
ambulance  in  transporting  insane  county  patient  to  state  hospital. 

11-43 

Jan  6 

OFFICERS. 

OATH  OF  OFFICE. 

Oath  of  office  to  a member  of  the  County  Court  may  be  administered 
in  any  state  by  any  person  authorized  to  administer  oaths. 

11-43 

Jan  11 

RECORDER  OF  DEEDS. 

CORPORATIONS. 

Articles  of  agreement  should  be  filed  and  not  recorded  in  the  office  of 

the  recorder  of  deeds. 

11-43 

Feb  18 

GENERAL  ASSEMBLY. 

STAMPS. 

EXPENSES. 

General  Assembly  may  furnish  the  members  thereof  stamps  for  official 

business. 

12-43 

Jan  21 

Hon.  Dwight  H. 

Brown 

WITHDRAWN 

12-43 

Jan  30 

TAXATION. 

EXEMPTION. 

Property  held  by  county  court  for  use  and  benefit  of  county  school 
fund  is  exempt  from  taxation;  if  it  is  so  held  on  the  assessment  date 
such  property  remains  exempt  even  though  title  thereto  passes  to  a 
non-exempt  holder  before  the  next  assessment  date. 

12-43 

Feb  13 

CONSTITUTIONAL 

CONVENTION. 

March  sixth  last  date  for  filing  certificates  of  nomination  of  delegates. 

12-43 

Mar  11 

ELECTIONS. 

Time  for  certifying  Constitutional  Convention  nominees  by  the 

Secretary  of  State. 

12-43 

Aug  28 

LAWS, 

How  to  compute  the  number  of  legal  voters  necessary. 

CONSTRUCTION  OF. 

INITIATIVE  OR 

REFERENDUM 

PETITION. 

12-43 

Aug  30 

CONFEDERATE 

HOME-CARETAKER 

AND  ASSISTANTS. 

Board  of  Trustees  of  Confederate  Home  at  Higginsville  may  employ 

caretaker  and  assistants. 

12-43 

Aug  31 

LAWS. 

Effective  date  of. 

12-43 

Oct  26 

SHERIFFS. 

Has  authority  to  purchase  supplies  for  county  jail  without  County  Court 
order,  if  budget  is  sufficient.  County  Court  cannot  arbitrarily  refuse 
account  because  price  exceeds  a prior  contract  price  for  other  county 
buildings. 

12-43 

Nov  19 

SECRETARY  OF  STATE. 

PRIVATE  DETECTIVE 

AGENCIES. 

Cities  of  200,000  to  400,000  must  register  with  Secretary  of  State. 

12-43 

Nov  26 

TOWNSHIP 

COLLECTORS. 

Township  collectors  liable  on  official  bonds  for  failure  to  comply  with 
Sections  14,009,  14,010  and  14,011,  R.  S.  Mo.  1939. 

12-43 

Dec  27 

SECRETARY  OF  STATE. 

CIRCUIT  CLERK'S 

BOND. 

Secretary  of  State  has  no  authority  to  return  bond  filed  in  accordance 

with  statute. 

13-43 

Mar  9 

EXTRADITION. 

Information  on  felony  filed  directly  in  the  criminal  court  is  not  a 
sufficient  affidavit  before  a magistrate  for  extraditional  purposes. 

13-43 

Mar  26 

Hon.  Bill  Burke 

WITHDRAWN 

13-43 

Mar  31 

OFFICERS. 

ELECTIONS. 

A county  officer  may  serve  as  a city  councilman  if  the  two  offices  are 
not  incompatible.  If  the  candidate  receiving  the  majority  vote  cannot 
qualify,  there  is  no  election  and  one  receiving  minority  voted  is  not 

elected. 

13-43 

Mar  31 

DELINQUENT 

JUVENILES. 

Discretionary  with  court  as  to  who  executes  commitment. 

13-43 

April 

23 

COUNTY  BUDGET. 

Failure  to  include  county  health  officer's  salary  in  budget  does  not 
relieve  the  county  of  the  obligation. 

13-43 

May  6 

CITIES  OF  THE  THIRD 

CLASS. 

Sinking  funds  cannot  be  invested  in  United  States  Bonds. 

13-43 

July  1 

MARRIAGES. 

Order  of  Circuit  or  Probate  Court  for  issuance  of  a marriage  license 
immediately  should  be  followed  by  the  Recorder  of  Deeds. 

13-43 

July  17 

SHERIFFS  AND 

CONSTABLES. 

Sheriffs  and  Constables,  within  the  jurisdiction  of  his  (the  Constable's) 
justice,  may  summarily  seize  gambling  devices. 

13-43 

Aug  24 

PROBATE  JUDGE. 

Not  authorized  to  appoint  a deputy  judge. 

13-43 

Oct  28 

TAXATION. 

Ad  valorem  tax  of  merchant  who  ceases  doing  business  before  first 
Monday  in  June;  on  merchants  who  commence  doing  business  after 
first  Monday  in  June. 

13-43 

Dec  2 

CRIMINAL  COSTS. 

PAROLEE. 

Taxed  costs  shall  include  meals,  and  be  paid  by  parolee. 

16-43 

Mar  3 

PROSECUTING 

ATTORNEY. 

OFFICERS. 

A tenure  of  a holdover  prosecutor  ends  when  his  successor,  after 
election  and  after  a commission  is  issued,  takes  the  oath  of  office. 

17-43 

Feb  26 

Hon.  Jonathan 

Edwards  Clarke 

WITHDRAWN 

17-43 

Apr  22 

OFFICERS. 

A committeeman  may  not  qualify  as  Constitutional  Convention 
delegate. 

17-43 

May  14 

ASSESSORS. 

May  be  removed  by  county  court  for  failure  to  perform  duties  and  a 
successor  appointed. 

17-43 

Aug  6 

RECORDER  OF  DEEDS. 

RECORDING  LEASES. 

Lease  of  real  estate  should  be  recorded. 

17-43 

Sept  22 

COUNTY  ASSESSOR. 

TAXATION. 

Trustee  should  furnish  Assessor  a list  of  property  held  as  trustee. 

Liability  in  case  of  failure  to  do  so. 

18-43 

Jan  9 

CRIMINAL  LAW. 

Submissible  case  stated  under  Sections  9865  and  9868  R.  S.  Mo.,  1939. 

18-43 

July  15 

ROAD  DISTRICTS. 

Specials  under  Article  10,  Chapter  46  R.  S.  Mo.  1939,  may  buy  rock 
quarry,  but  cannot  lease. 

18-43 

Sept  29 

COUNTIES  - ROAD 

OVERSEERS. 

Mandatory  that  County  Court  appoint  Road  Overseers.  Such 
appointment  may  be  made  anytime. 

18-43 

Nov  2 

SCHOOLS. 

How  cost  of  transporting  Negro  student  to  school  is  to  be  paid  when  it 
exceeds  five  dollars  per  month. 

19-43 

Feb  2 

TAXATION. 

SUCCESSOR  TRUSTEE. 

In  case  of  death,  resignation  or  removal  of  trustee  appointed  under 
Jones-Munger  Act,  successor  trustee  takes  trusteeship  without  any 
conveyance  from  original  trustee  and  takes  title  to  all  properties 
acquired  under  authority  of  Section  11131,  R.  S.  Mo.  1939. 

19-43 

Feb  17 

WATER  DISTRICTS. 

Water  districts  formed  under  Article  12,  Chapt.  79,  R.  S.  1939,  do  not 
have  exclusive  right  to  sell  water  in  their  territorial  limits. 

19-43 

Apr  15 

OFFICERS. 

ELECTIONS. 

Present  incumbents  in  townships  hold  over  for  another  term  when  no 

election  was  held. 

19-43 

May  8 

TOWNSHIPS. 

Fair  Labor  Standards  Act  does  not  apply  to  employees  of  township  or 
other  political  sub-division  of  the  State. 

19-43 

July  6 

COUNTY  COLLECTOR. 

All  statutory  requirements  in  sale  of  delinquent  taxes  must  be 
complied  with  exactly  as  prescribed.  A sale  held  in  any  other  manner 

renders  the  transaction  void. 

19-43 

Dec  10 

COUNTY  FARM 

BUREAUS. 

EXTENSION  AGENT. 

County  Court  must  make  appropriation  to  county  farm  organization, 
and  extension  agents  must  maintain  office  at  county  seat. 

20-43 

May  14 

Mr.  Lieu. 

Cunningham,  Jr. 

WITHDRAWN 

20-43 

May  25 

ACCOUNTANTS. 

STATE  BOARD  OF 

ACCOUNTANCY. 

Candidate  for  C.P.A.  examination  need  not  be  in  public  practice. 

20-43 

June 

INSANE  PERSONS. 

State  has  no  claim  on  estate  of  insane  person  sent  to  the  institution  by 

28 

COUNTIES. 

county  court  as  a poor  person. 

20-43 

Aug  5 

CONFEDERATE 

HOME. 

Present  Board  of  Trustees  continues  in  charge  until  effective  date  of 
Senate  Bill  No.  178;  there  being  no  appropriation  to  cover  per  diem  of 
board  members,  none  can  be  paid  but  they  may  draw  mileage  for 
attending  meetings. 

21-43 

Jan  19 

TAXATION. 

DELINQUENT  TAXES. 

DRAINAGE  DISTRICTS. 

Lands  acquired  by  drainage  districts  are  not  subject  to  taxation  and  the 
lien  for  delinquent  taxes  may  not  be  enforced  during  the  ownership  of 
the  lands  by  the  drainage  district. 

21-43 

Jan  25 

COLLECTORS. 

In  Section  11056,  R.  S.  Mo.  1939,  the  words  "calendar  week"  mean  a 
period  from  Sunday  to  Saturday,  and  the  words  "year  immediately 
preceding  his  election  or  appointment"  mean  the  twelve  months 
preceding  the  election  or  appointment  and  not  the  last  calendar  year. 

21-43 

Mar  27 

COUNTY  OFFICERS. 

County  required  to  furnish  necessary  supplies  for  county  officers  if 
same  has  been  contemplated  in  the  budget. 

21-43 

Mar  30 

ROADS  AND  BRIDGES. 

Town  board  may  vote  by  mail  and  may  on  subsequent  appointments 
of  commissioners  declare  their  first,  second  and  third  choice. 

21-43 

July  12 

COUNTY  COLLECTOR. 

Shall  collect  drainage  district  taxes. 

21-43 

Sept  1 

VILLAGES. 

TAXATION. 

Trustees  may  pass  ordinances  for  the  taxation  of  dance  halls  and  pin- 
ball machines,  but  have  no  authority  to  tax  juke  boxes. 

21-43 

Dec  29 

TAXATION. 

Priority  of  tax  liens,  General  County  and  State  taxes  in  relation  to 
general  municipal  tax  liens. 

22-43 

Jan  11 

TAXATION. 

Limitation  of  taxes  by  county. 

22-43 

Sept  14 

SCHOOLS. 

SECRETARY  AND 

Compensation  of  Secretary  and  Treasurer  of  Board. 

TREASURER. 

COMPENSATION. 

22-43 

Nov  26 

ELECTIONS. 

ABSENTEE  VOTING. 

Senate  Bill  No.  31  excuses  nonregistration  of  persons  in  military  or 
naval  service  voting  absentee  ballots.  Registration  laws  apply  to  such 
persons  not  voting  absentee. 

23-43 

Nov  18 

BARBERS. 

LICENSING. 

Right  of  board  to  waive  penalty  fees  under  Section  10132,  R.  S.  Mo. 

1939. 

24-43 

Jan  21 

CIRCUIT  CLERKS. 

(1)  Circuit  Clerk  of  St.  Louis  County  not  entitled  to  fees  in  addition  to 
his  salary  set  by  Section  13528,  R.  S.  1939.  (2)  Circuit  clerks  are  entitled 
to  retain  fee  for  bar  enrollment  as  provided  by  Supreme  Court  Rules. 

24-43 

Feb  17 

GOVERNOR. 

EXTRADITION. 

Present  rendition  warrant  issued  by  the  Governor  is  valid. 

24-43 

Apr  10 

Hon.  Elvin  S.  Douglas 

WITHDRAWN 

24-43 

July  22 

APPROPRIATION. 

BUDGET  ALLOTMENT. 

How  amounts  expended  under  six-month-bill  is  to  be  charged  against 

biennium  bill. 

24-43 

July  29 

TAXATION. 

Procedure  for  collectors  in  selling  lands  for  delinquent  taxes  after  the 

same  have  been  offered  at  the  third  sale  and  no  bid  has  been  received 

therefor. 

24-43 

Aug  3 

TAXATION. 

ESTATES. 

Executors  or  administrators  of  estates  are  liable  for  taxes  against 
estates  if  they  do  not  pay  same  out  of  the  assets  of  estate  and  if  taxes 
are  assessed  against  the  estate,  the  executor,  administrator  and  their 

sureties  are  liable  under  the  bond  of  such  taxes. 

24-43 

Nov  16 

COUNTY 

SUPERINTENDENT  OF 

PUBLIC  SCHOOLS. 

Qualifications  for  County  Superintendent  of  Public  Schools  under 

Section  10609,  R.  S.  Mo.  1939,  shall  be  at  least  twenty-four  years  of 
age,  a citizen  of  the  county  from  which  he  is  appointed,  hold  a state 
certificate  authorizing  him  to  teach  in  the  public  schools  of  Missouri. 

24-43 

Nov  18 

STATE  BUILDING 

COMMISSION. 

PURCHASING  AGENT. 

Employment  of  architects  for  remodeling  eleemosynary  and  penal 
institutions  under  State  Building  Commission  Act  does  not  have  to  be 
approved  by  State  Purchasing  Agent. 

24-43 

Nov  20 

PURCHASING 

DEPARTMENT. 

BONDS. 

Bond  required  by  certifying  officer  must  clearly  show  the  intention  to 
cover  duties  prescribed  by  House  Bill  No.  500,  62nd  General  Assembly. 

24-43 

Dec  22 

GOVERNOR. 

PUBLIC  SERVICE 

COMMISSION 

VACANCIES. 

1)  Vacancies  in  Commission  shall  be  filled  by  the  governor  for  the 
unexpired  term.  2)  Governor  must  submit  name  of  appointee  for 
confirmation  to  the  Senate  at  the  next  general  assembly  whether  in 
regular  or  special  session. 

26-43 

Jan  15 

SCHOOLS. 

School  districts  can  pay  out  of  school  funds  for  apparatus  and  labor  to 

furnish  lunches  to  children  attending  school. 

26-43 

Feb  9 

MUNICIPAL 

CORPORATIONS. 

Mayor  cannot  vote  to  break  tie-vote  on  a council  committee  or  board 
of  public  works. 

26-43 

Apr  19 

LABELING  AND 

TAGGING. 

All  "commercial  feeding  stuffs"  sold,  offered  or  exposed  for  a sale,  or 
disposed  of  in  this  state,  shall  be  labelled  and  tagged  in  accordance 
with  the  provisions  of  Article  22,  Chapter  102,  R.  S.  Mo.  1939,  and  the 
Commissioner  may  only  withdraw  from  sale  such  feeds  as  listed  in 
Section  14329,  R.  S.  Mo.  1939. 

26-43 

Aug  11 

APPROPRIATIONS. 

An  Appropriation  Act  which  fails  to  designate  the  fund  from  which  it  is 
payable  should  be  paid  out  of  the  general  revenue. 

26-43 

Aug  16 

MARRIAGE  LAW. 

House  Bill  20.  Charging  of  fees  by  probated  judges  and  circuit  judges  in 
connection  with  issuance  of  marriage  license. 

26-43 

Sept  11 

AGRICULTURE. 

EGG  REGULATIONS. 

Approved  egg  regulations. 

26-43 

Oct  18 

SCHOOLS. 

Dissolution  of  Consolidated  District  may  become  effective  when  all  the 
provisions  of  Section  10472,  R.  S.  Mo.  1939,  have  been  complied  with. 

26-43 

Nov  9 

DEPARTMENT  OF 

AGRICULTURE. 

STATE  OF  MISSOURI. 

The  word  "premium"  construed  in  Sec.  30A,  House  Bill  #419,  to  include 
ribbon  prizes,  the  cost  of  which  shall  be  paid  out  of  such  appropriation, 
where  such  ribbons  are  awarded  pursuant  to  the  act. 

27-43 

Oct  12 

ROAD  DISTRICTS. 

Statutory  method  for  dissolution  provided  for  each  type  of  district, 

must  be  followed. 

28-43 

Apr  14 

TAXATION. 

SALES  TAX. 

House  Amendment  No.  1 to  House  Bill  125  would  subject  all  ultimate 
consumers  of  electrical  current,  steam  heat,  water  and  gas,  to  the 
provisions  of  the  sales  tax,  except  those  which  are  exempt  under 

Sections  11409  and  11453  of  the  Act. 

28-43 

Apr  14 

TAXATION. 

SALES  TAX. 

Effect  of  House  Amendment  No.  2 to  House  Bill  No.  125. 

28-43 

May  14 

Mr.  Ted  Ferguson 

WITHDRAWN 

28-43 

June  9 

Miss  Dorothy  F. 

Fardon 

WITHDRAWN 

28-43 

June 

18 

INSURANCE. 

Three  questions  relating  to  the  authority  of  the  State  to  insure. 

28-43 

July  27 

SUPERINTENDENT  OF 

SCHOOLS. 

Shall  not  engage  in  teaching  or  any  other  employment  that  interferes 

with  the  duties  of  his  office. 

28-43 

July  29 

SCHOOL  FUND 

MORTGAGE. 

Statute  of  Limitations  will  run  against  the  county  in  a school  fund 
mortgage  after  a period  of  twenty  years  has  elapsed,  but  the  obligation 

remains  in  force  as  against  sureties. 

28-43 

Oct  12 

PROBATION  OFFICER. 

Section  9708,  R.  S.  Mo.  1939,  repealed  by  implication. 

28-43 

Dec  8 

COUNTY  COURT. 

SCHOOLS. 

Construction  of  Section  10384A  relative  to  procedure  in  determining 
true  value  of  property. 

29-43 

Feb  5 

COUNTY  COLLECTOR. 

COMMISSIONS. 

County  Collector  should  not  deposit  his  commissions  on  taxes  with 
taxes  in  the  County  Treasury. 

29-43 

Feb  16 

INCOME  TAX. 

DEFERMENT  OF 

COLLECTION  AND 

MAKING  RETURNS. 

Collection  of  income  taxes  and  the  necessity  of  filing  return  by 

members  of  the  armed  forces  outside  the  United  States  if  such 

person's  ability  to  pay  such  tax  is  materially  impaired  or  if  he  is  not  in  a 
position  to  make  a return  by  reason  of  such  service. 

29-43 

Apr  3 

CLERK  OF  CIRCUIT 

COURT. 

Temporary  military  service  does  not  vacate  office. 

29-43 

July  23 

TOWNSHIP. 

Authority  of  Township  Board  to  require  an  audit  of  road  and  bridge 
moneys  for  two  years  preceding  April,  1943. 

31-43 

Apr  6 

STATUTES. 

LEGISLATURE. 

A law  applying  to  counties  of  certain  population  and  under  is  not  a 
special  law. 

32-43 

Aug  25 

AGRICULTURE. 

COMMUNITY  SALES  - 

REGULATIONS. 

Regulations  authorized  by  Senate  Bill  11,  relating  to  Community  Sales. 

32-43 

Aug  30 

PROBATE  JUDGES. 

Compensation  - Senate  Bill  No.  4. 

33-43 

Mar  31 

STATE  HIGHWAY 

PATROL. 

Violation  of  a city  ordinance  is  not  a criminal  offense. 

33-43 

June 

14 

INHERITANCE  TAX. 

DEDUCTIONS. 

Homestead  and  dower. 

33-43 

July  13 

COUNTY 

COLLECTORS. 

Monthly  reports  required;  liability  for  failure  to  make. 

33-43 

Nov  9 

OFFICERS. 

TOWNSHIP 

TRUSTEES. 

The  County  Court  and  not  the  Township  Board  is  authorized  to  fill 
vacancy  in  office  of  Township  Trustee. 

34-43 

Feb  27 

ELECTIONS. 

SHERIFFS. 

No  fees  provided  for  services  for  proclamation  or  notice  of  election  for 
Constitutional  Convention  delegates. 

34-43 

June 

10 

CRIMINAL  COSTS. 

Where  property  is  taken  from  a dwelling  house,  valued  at  less  than 
$30.00,  county  pays  the  costs;  and,  if  more  than  $30.00,  the  State  pays 
the  costs. 

35-43 

Apr  20 

TAXATION. 

EXEMPTION. 

Property  held  by  trustee  by  Jones-Munger  delinquent  tax  sale  is 
exempt  from  taxation. 

35-43 

June 

16 

TAXATION. 

SOLDIERS  AND 

SAILORS. 

DELINQUENT  TAXES. 

Penalty  and  interest  on  delinquent  taxes  of  persons  in  military  service 
forgiven. 

35-43 

June 

24 

COUNTY  COURT. 

May  not  reduce  interest  on  outstanding  loans  and  may  not  change 
school  fund  mortgage  by  attaching  "rider"  to  the  mortgage. 

35-43 

July  27 

SCHOOLS. 

BOARD  OF 

DIRECTORS. 

Shall  purchase  from  building  fund  additional  land  required  for  proper 

sanitation  of  school  house. 

35-43 

Dec  20 

DRAINAGE  DISTRICTS. 

ROADS  AND  BRIDGES. 

Not  responsible  for  upkeep  of  their  bridges  after  expiration  of  charter; 
authorities  whose  duty  it  is  to  maintain  road  on  which  bridge  is 
constructed  by  drainage  district  may  repair  and  maintain  such  bridge. 

36-43 

Apr  23 

CIRCUIT  CLERK. 

Fees  for  special  recordings  are  nonaccountable. 

37-43 

Jan  5 

LIEUTENANT 

GOVERNOR. 

SENATE. 

Power  of  Lieutenant  Governor  to  vote  and  debate  in  the  Senate. 

37-43 

Jan  22 

BANKS  AND 

BANKING. 

Interpretation  of  Sections  7952  and  8032,  R.  S.  Mo.  1939,  as  amended, 
relative  to  the  amount  banks  and  trust  companies  may  loan  to 
individuals,  partnerships,  corporations  and  bodies  politic. 

37-43 

Feb  16 

BANKS  AND 

BANKING. 

SMALL  LOAN 

COMPANIES. 

The  secrecy  section  of  the  banking  code  does  not  apply  to  the  annual 
reports  required  to  be  filed  by  Small  Loan  companies  under  Section 
7885,  R.  S.  Mo.  1939. 

37-43 

May  4 

Hon.  Leo  J.  Harned 

WITHDRAWN 

38-43 

Jan  6 

EMBALMING  BOARD. 

Board  may  consider  application  of  an  individual  for  re-examination, 
where  his  license  has  been  revoked  for  cause.  Signing  in  blank 
certificates  of  death  and  leaving  them  with  undertaker  who  is  not 
licensed  embalmer,  to  be  used  by  him,  is  cause  for  revocation  of 

license. 

38-43 

Feb  12 

SOLDIERS. 

STATE  BOARD  OF 

HEALTH. 

Soldiers  should  not  be  charged  for  certified  copies  under  certain 

conditions. 

38-43 

Apr  5 

PROSECUTING 

ATTORNEY. 

SCHOOL  LOANS. 

Not  entitled  to  fee  for  examination  of  abstract  from  person  making 
application  for  school  fund  loan. 

38-43 

June  7 

BOARD  OF 

OPTOMETRY. 

POWERS. 

Not  authorized  under  certain  conditions  to  subpoena  optometrist  who 

makes  slanderous  remarks. 

38-43 

July  1 

EMBALMING  BOARD. 

Licensing  nonresidents. 

39-43 

May  4 

TAXATION. 

EXEMPTIONS. 

Real  estate  to  be  exempt  from  taxes  on  account  of  being  used  for 
religious  worship  or  for  purposes  purely  charitable  must  be  used 
exclusively  for  religious  worship  or  for  purposes  purely  charitable. 

39-43 

July  10 

TAXATION. 

DEPUTY  COUNTY 

COLLECTORS. 

TAX  SALES. 

Deputy  county  collectors  in  counties  under  township  organization  may 
conduct  sales  of  delinquent  lands  for  taxes. 

39-43 

July  15 

MARRIAGE  LAW. 

“Good  cause"  to  be  determined  in  each  instance  from  facts  presented. 

39-43 

Aug  17 

SCHOOLS. 

School  district  receiving  State  aid  may  pay  excess  above  $3.00  allowed 
for  transportation  costs,  out  of  incidental  funds  of  the  district. 

39-43 

Sept  27 

LIQUOR. 

BONDS. 

When  supervisor  may  revoke  license  after  cancellation  of  bond. 

39-43 

Sept  29 

INTOXICATING 

LIQUOR. 

ELECTION. 

Construing  Section  4890,  RSMo  1939. 

40-43 

Jan  14 

COUNTY  COURT. 

Old  county  court  may  employ  janitors  whose  terms  extend  into  term  of 
new  county  court;  two  members  of  the  county  court  may  make  an 
order  to  transact  business  without  the  presence  of  the  other  member 
of  the  county  court. 

40-43 

Apr  7 

COUNTY  OFFICERS 

SURETY  BOND. 

Consent  and  approval  of  County  Court  for  surety  bond  should  be 

secured  in  advance. 

40-43 

Apr  20 

COUNTY  COURTS. 

AIRPORTS. 

County  courts  may  appropriate  funds  for  purchase  and  maintenance  of 
airport  in  the  county. 

40-43 

Apr  28 

TAXATION. 

BOARD  OF 

EQUALIZATION. 

ASSESSORS. 

OMITTED  PROPERTY. 

County  assessor  may  not  add  personal  property  to  assessment  rolls 
after  he  has  turned  his  books  over  to  the  county  clerk.  The  county 
board  of  equalization  may  not  put  on  the  tax  rolls  omitted  personal 
property  for  any  year  other  than  the  assessment  which  was  made  on 

June  1 next  before  the  session  of  said  board. 

41-43 

Jan  12 

COUNTY  ASSESSOR'S 

COMPENSATION. 

De  jure  officer  entitled  to  compensation  instead  of  de  facto  officer  who 
performed  assessor's  duties. 

41-43 

Jan  27 

REAL  ESTATE 

COMMISSION. 

Licensed  broker  and  licensed  attorney  may  act  in  dual  capacity. 

41-43 

Feb  4 

CRIMINAL  COSTS. 

State  cannot  pay  board  bills  in  criminal  cases  until  money  has  been 
advanced  by  county  and  paid  the  sheriff. 

41-43 

Feb  19 

OFFICERS. 

Where  duties  are  performed  by  several  persons  during  a year  each 

PROBATE  JUDGE  OF 

JASPER  COUNTY. 

person  is  entitled  to  proportionate  share  of  the  annual  compensation. 

41-43 

Mar  4 

REAL  ESTATE 

COMMISSION. 

There  is  no  authority  for  requiring  the  applicant  to  pay  his  1942  fees 
before  obtaining  his  1943  license. 

41-43 

Mar  27 

REAL  ESTATE 

COMMISSION. 

May  revoke,  or  suspend,  on  indictment  although  cause  is  still  pending. 

41-43 

Apr  24 

REAL  ESTATE 

COMMISSION. 

Cannot  demand  money  put  in  escrow  on  guaranteed  first  mortgages. 

41-43 

Apr  26 

REAL  ESTATE 

COMMISSION. 

To  collect  commission  licensee  must  have  license  at  the  time  he  was 

employed  to  sell  real  estate. 

41-43 

May  17 

EFFECTIVE  DATE. 

MARRIAGE  LAWS. 

House  Bills  20  and  45. 

41-43 

May  26 

REAL  ESTATE 

COMMISSION. 

Licensed  real  estate  agent  cannot  pay  unlicensed  broker  commissions 
to  secure  prospective  customers  for  money  loans  secured  by  real 

estate. 

41-43 

June  7 

REAL  ESTATE 

COMMISSION. 

Licensee  may  pay  non-resident  who  regularly  engages  in  the  brokerage 

business. 

41  -43 

June 

REAL  ESTATE 

Fees  of  unused  license  cannot  be  refunded;  a person  who  holds 
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COMMISSION. 

himself  out  as  a real  estate  dealer  in  this  state  must  qualify  and  apply 

for  a license. 

41-43 

Aug  5 

REAL  ESTATE 

COMMISSION. 

No  prohibition  against  broker  paying  directly  or  indirectly  to  borrower 
cost  of  making  loan,  under  Sec.  15,  p.  424  et  seq..  Laws  of  Mo.,  1941. 

41-43 

Aug  14 

OFFICERS. 

Compensation  of  officers  cannot  be  increased  during  their  term  of 

office. 

41-43 

Sept  20 

PROBATE  JUDGES. 

Should  collect  fees  under  present  law  until  House  Committee 

Substitute  for  Senate  Bill  4 becomes  effective. 

41-43 

Nov  15 

COUNTY  COLLECTOR. 

TAXATION. 

County  not  liable  for  erroneous  publication  of  notice  of  tax  sale. 

41-43 

Nov  18 

MISSOURI  REAL 

ESTATE  COMMISSION 

ACT. 

AUCTIONEER. 

Auctioneer  not  required  to  obtain  license  from  Missouri  Real  Estate 
Commission  to  sell  real  estate  at  public  sale. 

42-43 

Feb  17 

CRIMINAL  COSTS. 

CRIMINAL  LAW. 

Solvent  convicted  defendant  in  counties  of  the  third  class  liable  for 

board  bill  accruing  while  committed  to  jail  by  lawful  authority  as  part 

of  costs. 

42-43 

Mar  6 

OFFICERS. 

A County  Treasurer  who  marries  after  being  elected  may  sign  her 

marital  name  to  official  documents. 

43-43 

Mar  29 

RECORDER  OF  DEEDS 

AND  RECORDS. 

Recorded  instruments  once  recorded  cannot  be  changed  on  the  same 

record. 

43-43 

Aug  16 

CRIMINAL  COSTS. 

COUNTY  COURT. 

County  Court  must  pay  criminal  costs  in  all  cases  properly  certified, 
though  such  costs  are  not  included  in  county  budget;  county  judge 
incurs  no  personal  liability  in  signing  warrant  where  two-thirds  of  court 
vote  to  pay  warrant;  persons  suffering  from  communicable  diseases 
may  be  prosecuted  for  violation  of  rules  and  regulations  of  State  Board 

of  Health. 

44-43 

Apr  28 

SCHOOLS. 

Missouri  School  for  the  Deaf  cannot  sell  typewriters  directly  to  the  War 

Production  Board. 

44-43 

Aug  16 

SCHOOLS. 

DEAF  AND  DUMB 

SCHOOL. 

Children  under  six  years  of  age  may  not  be  admitted  to  the  Missouri 

School  for  the  Deaf. 

44-43 

Sept  4 

SCHOOL  FOR  THE 

DEAF. 

ADMITTANCE  OF 

CHILD  UNDER  6 

YEARS  OF  AGE. 

Children  under  six  years  of  age  may  be  admitted  to  Blind  and  Deaf 

School  if  no  school  funds  are  used  for  their  maintenance  and 

education. 

44-43 

Oct  15 

APPROPRIATIONS. 

ITEMIZING. 

Salaries  of  skilled  labor  and  technical  services  may  be  paid  out  of  the 
appropriation  for  "Repairs  and  Replacements"  or  "Additions"  if  services 
for  such  skilled  labor  or  technicians  are  used  for  repairs  and 
replacements  or  additions. 

45-43 

Jan  21 

COUNTY  COURT. 

Upon  appointment  of  county  superintendent  of  public  welfare  the 
appointment  of  a probate  parole  and  truant  officer  is  automatically 
suspended. 

45-43 

Feb  11 

ROADS  AND  BRIDGES. 

Town  board  cannot  vote  by  mail  in  eight-mile  road  district,  when  not 
situated  more  than  ten  miles  from  county  seat. 

45-43 

Feb  12 

ELECTIONS. 

Eight  questions  concerning  the  selection  of  delegates  to  the 

Constitutional  Convention. 

45-43 

Feb  18 

BUILDING  AND  LOAN. 

ELECTIONS. 

Manner  of  electing  Directors. 

45-43 

June  1 

BUILDING  AND  LOAN. 

Building  and  Loan  Supervisor  may  under  certain  conditions  request 

court  to  escheat  certain  funds  to  the  State  of  Missouri. 

45-43 

July  14 

BUILDING  AND  LOAN. 

Not  required  to  be  custodian  of  records  of  liquidated  building  and  loan 

associations. 

46-43 

Jan  8 

OFFICERS. 

Deputy  Circuit  Clerk  is  an  officer  and  entitled  to  receive  compensation 

while  lawfully  holding  title  to  office. 

46-43 

Feb  2 

ELEEMOSYNARY 

INSTITUTIONS. 

Board  of  Managers  may  employ  an  "Executive  Secretary"  to  work  in 
central  office  at  Jefferson  City,  Missouri,  with  reservations. 

46-43 

Feb  4 

LOTTERIES. 

THEATRE. 

A plan  whereby  persons  in  attendance  at  the  movie  having  a chance  to 
be  selected  to  answer  some  question  which  may  be  propounded  to 
them,  and,  if  they  answer  the  question  correctly,  they  are  awarded  a 
prize  and,  if  incorrectly,  they  are  given  passes  to  the  theatre,  is  a 
lottery. 

46-43 

Feb  5 

INSANE  PERSONS. 

Under  the  facts  in  this  case  patient  in  question  belongs  to  the  State  of 

Missouri  and  not  the  State  of  Illinois. 

46-43 

Apr  7 

SCHOOLS. 

Persons  under  twenty  years  of  age  should  be  enumerated  even  though 
absent  in  the  military  or  naval  service  of  their  country. 

46-43 

Apr  17 

ELEEMOSYNARY 

INSTITUTIONS. 

STATE  PURCHASING 

AGENT. 

Boiler  inspection  insurance  may  be  purchased  by  the  State  Purchasing 
Agent  for  Eleemosynary  Institutions. 

46-43 

Apr  22 

STATE 

ELEEMOSYNARY 

INSTITUTIONS. 

GUARDIAN  AND 

CURATOR. 

Superintendent  of  State  Hospital  not  authorized  to  receive  money  and 

funds  due  inmate. 

46-43 

July  3 

COUNTY  CLERK. 

Shall  make  the  back  tax  book. 

46-43 

July  10 

COUNTY  HIGHWAY 

ENGINEER. 

In  counties  of  no  less  than  20,000  inhabitants  or  more  than  50,000 
inhabitants  the  county  court  cannot  appoint  the  highway  engineer  by 

reason  of  Sec.  8660. 

46-43 

July  21 

LOTTERY. 

Scheme  whereby  right  to  call  a relative  in  armed  service  is  awarded  to 
theater  patron  is  a lottery. 

46-43 

July  29 

WAGES  (STATE 
EMPLOYEES). 

Writ  of  sequestration,  under  H.  B.  167,  should  be  served  on  State 

Treasurer. 

46-43 

Dec  29 

ELEEMOSYNARY 

INSTITUTIONS. 

BOARD  OF 

MANAGERS  OF  STATE 

HOSPITAL  #1. 

State  Sanatorium  has  no  authority  to  assign  warrants  and  open 

accounts  for  collection. 

47-43 

Apr  22 

TOWNSHIP  SCHOOL 

FUND. 

No  authority  to  invest  in  United  States  Bonds. 

48-43 

Jan  12 

JUSTICES  OF  THE 

The  term  of  office  for  a justice  of  the  peace  in  counties  under  township 

PEACE. 

TERM  OF  OFFICE. 

TOWNSHIP 

ORGANIZATION. 

organization  is  two  years. 

48-43 

Feb  4 

INSANE  PERSONS. 

County  may  recover  for  money  expended  for  insane  indigent  county 
patient  in  certain  instances. 

48-43 

Mar  18 

COUNTY  HIGHWAY 

COMMISSION. 

DUTIES  OF  COUNTY 

COURT  IN  REGARD 

THERETO. 

The  provisions  of  the  County  Highway  Commission  Act  are  mandatory 
and  it  is  the  duty  of  the  County  Court  to  comply  therewith. 

48-43 

Mar  30 

SCHOOLS. 

(1)  Voter  must  vote  for  county  superintendent  of  schools  in  the  school 
district  in  which  he  resides;  (2)  Voter  must  reside  in  school  district 
thirty  days  prior  to  the  election  in  which  he  offers  to  vote. 

48-43 

Apr  1 

COUNTIES. 

Statute  of  limitations  operates  against  the  county. 

48-43 

Oct  12 

SCHOOL  DISTRICT. 

May  close  school  and  transport  pupils  of  the  district  to  other  schools. 
Funds  in  hands  of  Treasurer  known  as  Teachers'  Fund  may  not  be 

invested  in  Defense  Bonds. 

51-43 

Mar  9 

BANKS. 

TRUST  COMPANIES. 

BUILDING  AND  LOAN 

ASSOCIATIONS. 

SMALL  LOAN 

COMPANIES. 

LOAN  AND 

INVESTMENT 

COMPANIES. 

REGISTERED 

PAWNBROKERS. 

Resume'  of  money  lenders'  activities  under  Missouri  Statutes. 

51-43 

Nov  16 

PROBATE  JUDGE. 

Fees  received  by  Probate  Judges  for  issuing  order  to  Recorder  to  waive 
three  (3)  day  waiting  period  between  application  and  issuance  of 
Marriage  license,  is  an  accountable  fee.  Probate  Judge  shall  at  the  end 
of  each  month  make  and  file  with  County  Clerk,  a report  (a)  of  all  fees 
collected  for  the  month,  (b)  fees  earned  but  not  collected  for  month, 
except  (1)  fees  collected  for  solemnization  of  marriages;  (2)  hearing 
and  determining  inheritance  tax  matters. 

51-43 

Dec  7 

TOWNSHIP 

COLLECTORS. 

TOWNSHIP  BOARD. 

Township  board  and  not  county  court  is  authorized  to  fill  vacancies  in 
office  of  township  collector. 

52-43 

Feb  3 

ESCHEATS. 

Real  Estate  in  this  state,  belonging  to  non-resident  decedent  who  died 
intestate  leaving  no  heirs  at  law,  will  escheat  to  the  state  of  Missouri. 
Personal  property  in  this  state,  belonging  to  non-resident  decedent 
who  dies  intestate  leaving  no  heirs  at  law,  should  be  transferred  to  the 

administrator  in  the  state  of  his  domicile. 

52-43 

May  22 

INCOME  TAX. 

Section  11375,  R.  S.  Mo.  1939,  prohibits  the  examination  of  income  tax 
returns  or  records  for  the  purpose  of  obtaining  information  in 

connection  with  the  collection  of  sales  tax. 

53-43 

Sept  11 

TAXATION  - SALES 

TAX. 

Charges  for  use  of  skates  at  a skating  rink  are  not  subject  to  sales  tax, 
but  if  charge  is  made  to  go  on  floor  to  skate,  it  is  taxable. 

54-43 

May  8 

MUNICIPALITIES. 

May  impose  license  tax  on  resident  operators  of  motor  vehicles  or 
operators  doing  business  within  the  city. 

55-43 

Jan  22 

SCHOOLS. 

ELECTION  OF 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS. 

Tally  sheets  and  ballots  for  the  election  for  county  superintendent  of 

schools. 

55-43 

Jan  22 

SHERIFFS. 

In  a county  of  18,000,  the  sheriff,  and  not  the  county  pays  the  jailer. 

56-43 

Feb  17 

OFFICERS. 

CIRCUIT  CLERK. 

Induction  into  the  armed  forces  does  not  effect  title  or  compensation. 

56-43 

Mar  10 

SCHOOL. 

House  Bill  94  increasing  qualifications  of  county  superintendent  does 
not  apply  to  those  elected  at  April  6,  1943,  school  election. 

56-43 

Apr  12 

OFFICERS. 

Recorder  of  Deeds  should  not  send  out  signed  and  sealed  marriage 
licenses  to  Justices  of  the  Peach  to  be  used  as  needed,  but  should  issue 
them  himself  upon  request. 

56-43 

May  28 

SHERIFF. 

FEE. 

In  counties  the  size  of  Cole  the  sheriff  is  entitled  to  three  dollars 
($3.00)  per  day  while  actually  in  attendance  on  the  court.  He  may 
appoint,  not  to  exceed  three  deputies  for  such.  Deputies  are  entitled  to 
three  dollars  ($3.00)  per  day. 

56-43 

Sept  28 

NEWSPAPER. 

Failure  to  publish  for  four  weeks  will  not  disqualify  a newspaper  from 
being  a legal  publication  under  Sec.  14968,  R.  S.  1939. 

56-43 

Oct  1 

CRIMINAL  LAW- 

COSTS. 

In  criminal  prosecutions  instituted  by  Prosecuting  Attorney,  county  is 
liable  for  costs  even  though  Prosecuting  Attorney  does  not  file 

Information  thereon. 

57-43 

Feb  9 

SCHOOLS. 

Expenses  of  inspecting  property  which  is  security  on  school  loan  cannot 
be  paid  out  of  capital  school  fund. 

57-43 

Mar  29 

COUNTY  COLLECTOR. 

When  County  Collector  entitled  to  credit  for  delinquent  taxes. 

TAXATION. 

57-43 

Apr  13 

CRIMINAL  LAW. 

Giving  a bad  check  under  Section  4694  R.  S.  Missouri,  1939,  without  a 
false  representation  is  not  a violation  of  the  law. 

57-43 

Apr  28 

CRIMINAL  LAW. 

When  money  is  not  obtained  on  a "bad  check"  the  drawer  is  not  guilty 
of  obtaining  money  under  false  pretenses. 

57-43 

May  10 

SCHOOLS. 

MORTGAGES. 

Sheriff  is  not  authorized  to  sell  bonds  under  school  fund  mortgages 
without  certified  copy  of  county  court  order  made  in  conformity  to 
Section  10387,  R.  S.  1939. 

57-43 

May  19 

COUNTY  COURT. 

County  school  fund  loan  may  be  made  on  any  real  estate  in  county. 
County  court  without  authority  to  loan  money  from  this  fund  on  land 
outside  county. 

57-43 

June 

CRIMINAL 

On  disqualification  of  a requested  judge,  the  regular  judge  and  not  the 
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PROCEDURE. 

requested  judge  shall  request  another  judge. 

57-43 

July  14 

INSANE  PATIENT. 

County  court  may  require  estate  of  indigent  insane  patient  to  pay 
hospital  fees,  when  by  reason  of  an  inheritance,  the  court  changes 
status  of  patient  from  "county"  to  "private  pay"  patient. 

57-43 

Aug  3 

SOLDIERS. 

CRIMINAL  LAW. 

Right  of  Civil  Authorities  to  try  soldier  for  Civil  offense  in  time  of  war. 

57-43 

Aug  25 

CIRCUIT  CLERK. 

RECORDER  OF  DEEDS. 

DEPUTIES. 

A person  over  the  age  of  seventeen  years  may  act  as  deputy  circuit 

clerk. 

57-43 

Oct  4 

PROSECUTING 

ATTORNEYS. 

Should  not  accept  employment  to  appear  for  clients  before  County 

Court. 

57-43 

Oct  7 

PROBATE  JUDGES 

SALARY. 

COUNTY  BUDGET. 

Probate  Judge's  Salary  may  be  paid  out  of  current  Budget  if  there  is  a 
surplus,  otherwise  out  of  the  1944  revenue. 

58-43 

Jan  16 

PROBATE  JUDGES. 

LIMITATION  ON 

COMPENSATION. 

Probate  Judges'  compensation  limited  to  annual  compensation  of 

Circuit  Judge  for  same  county  for  judicial  services. 

58-43 

June  2 

GENERAL  ASSEMBLY. 

Mileage  of  members  attending  session. 

60-43 

Jan  21 

PROSECUTING 

ATTORNEYS. 

(1)  Duties  of  prosecuting  attorneys  relative  to  the  escheat  statutes;  (2) 
Officers  not  allowed  additional  compensation  for  the  performance  of 

official  duties. 

60-43 

July  19 

TAX  SALE  OF  LAND 

FOR  DELINQUENT 

TAXES. 

Right  to  redeem-limitations. 

60-43 

Oct  27 

TAXATION  AND 

REVENUE. 

County  clerks  duty  to  extend  real  estate  taxes  to  the  proper  road  and 
school  districts;  both  real  estate  and  personal  property  shall  be  placed 

on  same  list. 

61-43 

Mar  25 

CRIMINAL  COSTS. 

Upon  acquittal,  even  though  an  instruction  on  manslaughter  is  given  on 
a murder  in  the  second  degree,  the  State  is  liable  for  the  costs. 

61-43 

May  17 

PROSECUTING 

ATTORNEY. 

May  be  "fee  attorney"  for  the  Reconstruction  Finance  Corporation. 

62-43 

Jan  16 

Hon.  Roy  D.  Miller 

WITHDRAWN 

62-43 

June  8 

INSURANCE. 

FRATERNAL  AND 

BENEFIT 

ASSOCIATIONS. 

Location  of  principal  office  and  executive  offices. 

62-43 

June 

18 

MUNICIPALITIES. 

BOARD  OF  PUBLIC 

WORKS. 

Retirement  of  bond  issue. 

62-43 

July  2 

Mr.  Edwin  W.  Mills 

WITHDRAWN 

62-43 

July  2 

MUNICIPALITIES. 

City  of  fourth  class  cannot  annex  a fire  district  until  they  have  complied 

with  Section  34  of  the  Fire  District  Act. 

62-43 

July  13 

TAXATION. 

ADMINISTRATORS 

AND  EXECUTORS. 

DISTRIBUTION  OF 

ESTATES. 

An  executor  or  administrator  may  at  his  own  peril  distribute  personal 
property  of  the  estate  without  an  order  of  the  Probate  Court  and  if 
such  distribution  is  made  before  the  tax-assessment  date,  then  the 
estate  is  not  subject  to  be  taxed  on  the  properties  so  distributed. 

62-43 

July  15 

Hon.  John  E.  Mills 

WITHDRAWN 

62-43 

July  29 

TAXATION, 

DELINQUENT. 

Refunds  for  taxes  derived  from  erroneous  sales  of  delinquent  lands 
should  be  paid  out  of  the  County  Treasury. 

62-43 

Aug  26 

Mr.  J.  W.  Miller 

WITHDRAWN 

62-43 

Sept  17 

SCHOOLS. 

Schools  having  average  of  less  than  fifteen  pupils  in  attendance  may  be 
closed  by  Board  of  Directors,  State  Superintendent  of  Schools,  or  by 
temporary  combination  for  educational  purposes.  Boards  of  district 
schools  under  superintendency  of  county  superintendent  of  schools 
shall  set  up  bus  routes.  Assignment  of  pupils  to  school  most  accessible 
is  duty  of  county  superintendent  of  schools. 

62-43 

Nov  10 

COUNTY  CLERK. 

COUNTY  COURTS. 

STATUTES. 

1)  No  authority  to  collect  principal  and  interest  on  school  fund  loans— 
not  liable  on  official  bond  for  such  funds  inadvertently  collected.  2) 

Have  no  authority  to  allow  borrower  and  sureties  to  execute  new 
bonds  and  mortgage  for  sole  purpose  of  reducing  interest  rate.  3) 

Section  10386  Laws  of  Missouri  1943,  procedural  in  character— applies 
to  prior  and  subsequent  school  fund  loans. 

62-43 

Dec  8 

COUNTY  CLERK. 

It  is  the  duty  of  the  county  clerk  to  add  up  the  figures  showing  the 
amount  of  tax  in  the  proper  columns  of  an  assessor's  book,  and  the 
aggregate  amount  in  each  column  shall  be  noted  on  each  page. 

63-43 

Sept  14 

Mr.  William  A.  Moon 

WITHDRAWN 

64-43 

Feb  2 

Hon.  Henry  G.  Morris 

WITHDRAWN 

64-43 

Apr  12 

CRIMINAL  LAW. 

PAROLE. 

One  who  has  been  previously  convicted  of  a felony  is  not  eligible  to  a 
parole  under  Section  4201  R.  S.  Missouri,  1939. 

64-43 

Apr  21 

TAXATION. 

In  counties  duties  and  fees  of  township  collectors  and  assessors  with 
respect  to  income  tax  returns  filed  during  the  term  of  office  but  on 
which  no  assessment  was  made  prior  to  the  expiration  of  their  term. 

64-43 

May  11 

SCHOOLS. 

(1)  Prosecuting  attorney  to  prepare  the  papers  necessary  in  the  loaning 
of  money  from  county  school  fund.  (2)  Duty  of  county  clerk  to  see  that 
such  papers  are  properly  recorded. 

64-43 

June  4 

HOUSE  BILL  NO.  20. 

Marriage  license  application  is  not  required  to  be  presented  in  person 
by  applicants  for  licenses. 

64-43 

July  30 

MARRIAGES. 

Ceremony-where  performed. 

66-43 

Feb  18 

PROSECUTING 

ATTORNEYS. 

It  is  not  the  duty  of  the  prosecuting  attorneys  to  defend  charitable 
trusts  on  the  part  of  the  public. 

66-43 

Feb  24 

PURCHASING  AGENT. 

LEGISLATURE. 

Permanent  Seat  of  Government  shall  purchase  supplies  to  be  used  on 
third  and  fourth  floors  of  Capitol  Building. 

66-43 

Sept  8 

SCHOOL  LOANS. 

PROSECUTING 

ATTORNEY. 

If  requested  by  county  court  prosecuting  attorney  should  give  written 
opinion  on  title. 

66-43 

Sept  10 

COUNTY  SINKING 

FUND. 

COUNTY  CAPITAL 

SCHOOL  FUND. 

County  sinking  funds  may  be  invested  in  United  States  bonds;  capital 

school  funds  cannot. 

66-43 

May  13 

DEPOSITORIES. 

COUNTY 

DEPOSITORIES. 

BANKS  AND 

BANKING. 

A county  cannot  pay  bonus  or  fee  to  county  depositories  for  taking 
care  of  county  funds. 

67-43 

Mar  3 

ELECTIONS. 

Same  polling  place  may  be  used  for  both  Constitutional  Convention 
delegates  election  and  municipal  election. 

67-43 

Apr  7 

ELECTIONS. 

Persons  must  be  registered  to  vote  in  annual  school  election  in  City  of 

St.  Charles,  Missouri. 

67-43 

Apr  8 

RECORDER. 

Recorder  not  to  destroy  original  deeds  and  marriage  licenses  after  they 
have  been  recorded.  He  must  retain  in  his  office-(only  exception  being 
chattel  mortgages  five  years  old.) 

67-43 

July  21 

SHERIFFS. 

CRIMINAL  COSTS. 

Sheriff  who  is  Superintendent  of  Public  Welfare  not  entitled  to  mileage 
for  investigating  criminals. 

67-43 

Sept  27 

MUNICIPAL 

CORPORATIONS. 

Cities  of  the  third  class  may  not  expend  money  from  the  general 
revenue  fund  for  the  purpose  of  obtaining  a "City  Plan." 

67-43 

Oct  13 

SHERIFFS. 

County  Court  may  allow  and  pay  claims  of  sheriffs  for  services 
rendered  in  juvenile  court. 

67-43 

Oct  27 

SCHOOL  FUND 

MORTGAGES. 

Proper  disposition  of  income  by  County  Court  for  repossessed  real 
estate;  whether  credited  to  interest  fund  or  capital  school  fund  itself. 

67-43 

Dec  30 

FARM  BUREAU. 

Definition  of  "rural  population"  to  be  used  in  determining  maximum 
appropriation. 

68-43 

Jan  26 

OFFICERS. 

Presiding  judge  of  the  county  court  may  be  appointed  deputy  circuit 

clerk. 

68-43 

Aug  14 

LIQUOR  CONTROL. 

Minor  may  not  be  employed  to  make  deliveries  of  liquor. 

69-43 

Jan  7 

TAXATION. 

PENALTIES  AND 

INTEREST. 

Penalties  and  interest  on  taxes  may  not  be  charged  in  cases  where  the 
taxpayer  was  unable  to  pay  the  taxes  before  they  became  delinquent 
on  account  of  the  death  of  the  collector.  Check  is  not  legal  tender  for 
payment  of  taxes. 

69-43 

Apr  5 

TAXATION. 

PENALTIES. 

What  tax  penalties  persons  in  military  service  are  excused  from  paying; 
how  collector  is  to  account  to  court  for  excused  penalties;  burden  is  on 
taxpayer  to  claim  the  right  to  be  excused. 

69-43 

Apr  10 

SCHOOLS. 

(1)  County  superintendent  does  not  have  to  be  a taxpayer;  (2)  Poll 
books  not  required  in  elections  for  county  superintendent. 

69-43 

July  23 

SHERIFFS. 

Commission  for  sale  of  more  than  one  farm  in  a single  partition  suit. 

71-43 

Jan  8 

PROBATE  COURT. 

FEES. 

DENIAL  OF  LETTERS. 

Probate  Court  may  not  charge  fees  for  denial  of  letters  in  estates 
consisting  wholly  of  social  security  funds  and  in  which  the  assets  are 
less  than  $400.00.  Probate  Court  may  charge  fees  to  individuals  in 
other  estates  for  denial  of  letters. 

71-43 

July  16 

Mr.  Everett  H. 

Pittman 

WITHDRAWN 

72-43 

Jan  26 

COUNTY  COURT. 

(1)  County  court  only  can  purchase  chemicals  for  use  of  courthouse 
and  county  farm;  (2)  County  court  cannot  donate  cash  for  repair  on 

city  streets;  and,  (3)  County  court  should  deduct  five  per  cent  Victory 

Tax  from  warrant  drawn  on  county  treasurer. 

72-43 

Feb  20 

COUNTY  TREASURER. 

FEES  AND  SALARIES. 

Not  entitled  to  fees  on  school  disbursement  or  levee  district  account. 

72-43 

Apr  30 

CITIES,  TOWNS  AND 

VILLAGES. 

BOARD  OF  PUBLIC 

WORKS. 

Authority  of  board  of  public  works  subject  to  board  of  aldermen. 

72-43 

July  9 

Hon.  Thomas  V. 

Proctor 

WITHDRAWN 

72-43 

July  17 

TAXATION. 

The  lien  for  taxes  imposed  on  insurance  on  taxable  property  by  the 
provisions  of  Section  11173  is  applicable  to  the  City  of  St.  Louis  and  St. 
Louis  County. 

72-43 

Dec  27 

Hon.  Charles  A. 

Prather 

WITHDRAWN 

73-43 

Mar  8 

ELECTIONS. 

CONSTITUTIONAL 

CONVENTION. 

Clerk  shall  notify  judges  of  their  selection  to  act  at  election  of 
delegates  to  Constitutional  Convention. 

73-43 

Apr  6 

SHERIFF  - BOND. 

County  court  liable  for  premium  on  surety  bond  when  approved  by 
county  court. 

73-43 

June  3 

Hon.  W.  Oliver  Rasch 

WITHDRAWN 

74-43 

Jan  22 

SCHOOLS. 

Where  pupils  of  a district  not  maintaining  a high  school  attend  high 
school  in  another  district,  under  Sec.  10458,  R.  S.  1939,  such  district  is 
legally  obligated  to  pay  tuition  of  such  pupils  even  though  they  are 
orphans. 

74-43 

Dec  17 

SCHOOLS. 

School  Board  may  contract  with  the  Superintendent  of  Schools  for 
more  than  one  year. 

76-43 

Feb  9 

RECORDER  OF  DEEDS. 

CIRCUIT  CLERK. 

Cannot  charge  for  certified  copies  of  papers,  but  may  charge  fifty  cents 

for  certificate. 

76-43 

Mar  25 

ELECTIONS. 

The  County  Court  may  make  any  reasonable  allowance  to  election  Clerk 
for  returning  the  poll  books. 

76-43 

May  1 

RECORDER  OF  DEED. 

Certificate  of  title  must  be  produced,  and  fact  of  mortgage  noted 
thereon  be  satisfied  to  satisfy  mortgage  on  motor  vehicle. 

77-43 

Jan  11 

RECORDER  OF  DEEDS. 

Recorder  of  deeds  cannot  charge  for  duplicate  certified  copies  of 
marriage  licenses  issued  to  a member  of  the  Armed  Forces. 

77-43 

Apr  19 

MOTOR  VEHICLES. 

Transfer  of  ownership  by  corporation  to  partnership  requires  purchase 

of  new  license  plates. 

78-43 

Feb  20 

SCHOOLS. 

School  board  cannot  extend  the  number  of  hours  of  a school  day 
beyond  six. 

78-43 

Feb  26 

SCHOOLS. 

Three  questions  as  to  validity  of  proceedings  under  Section  10631  R.  S. 
Mo.,  1939. 

78-43 

July  12 

SCHOOLS. 

School  district  in  order  to  qualify  for  central  high  school  building  aid 
must  erect  building  on  tract  of  not  less  than  five  (5)  acres  subject  to 
approval  of  plans  by  State  Superintendent  of  Schools. 

78-43 

Aug  10 

SCHOOLS. 

A School  Board,  having  option  for  apportionment  of  school  aid  under 
either  of  two  statutes,  required  to  continue  under  statute  selected 
under  the  option  plan. 

78-43 

Oct  25 

SCHOOLS. 

What  constitutes  erection  of  building  so  as  to  entitle  district  to  state 

aid. 

78-43 

Nov  17 

SCHOOLS. 

Construing  House  Bill  No.  494,  which  will  become  new  Section  10454. 
The  maximum  constitutional  levy  for  consolidated  school  districts  not 
containing  an  incorporated  town  or  village  within  boundaries  is  sixty- 
five  cents  on  the  hundred  dollar  valuation.  Additional  apportionment 
and  as  provided  for  in  this  section  is  to  be  made  on  attendance  of 
pupils  belonging  to  the  district. 

79-43 

Aug  2 

SCHOOLS. 

State  Superintendent  of  Schools  may  authorize  and  approve  state  aid 
for  special  classes  for  physically  and  mentally  handicapped  children  for 

less  than  the  maximum  amount  allowed  under  the  statutes. 

79-43 

Aug  4 

INSURANCE. 

Approval  of  Articles  of  Incorporation  of  Jefferson  Mutual  Fire  Insurance 
Company  of  St.  Louis,  amending  its  charter. 

80-43 

May  15 

SCHOOLS. 

COUNTY  TEXTBOOK 

COMMISSION. 

Vacancies  filled  by  appointment  by  Governor. 

80-43 

Dec  3 

LINCOLN  UNIVERSITY. 

Powers  and  functions  of  Board  of  Curators  with  respect  to  operation 

and  maintenance  of  institution. 

81-43 

Mar  1 

COUNTY  COURTS. 

COUNTY  BUDGET. 

County  court  may  designate  an  emergency  bridge  fund  to  Class  5 of 
the  county  budget  and  make  transfers  to  provide  available  funds  for 
aid  to  special  road  districts. 

81-43 

Mar  23 

TAXATION. 

COUNTY  COLLECTOR. 

Appointee  holds  until  the  successor  qualifies.  Penalties  should  not  be 
charged  when  payment  of  taxes  cannot  be  made. 

81-43 

Mar  29 

JUVENILE 

DELINQUENTS. 

Section  9004,  R.  S.  1939  does  not  apply. 

81-43 

Apr  28 

RECORDER  OF  DEEDS. 

Recorder  has  no  authority  to  note  upon  the  records  a partial  release  of 

property  contained  in  a mortgage. 

81-43 

May  4 

TAXATION. 

Personal  property  in  Missouri  owned  by  soldier,  who  is  nonresident  of 
this  State,  and  only  here  in  compliance  with  military  orders,  is  not 

taxable  in  Missouri. 

81-43 

Sept  1 

ROADS  AND  BRIDGES. 

Moneys  in  contingent  fund  may  be  used  for  roads  in  common  road 

districts. 

81-43 

Sept  10 

TAXATION  - 

COMPROMISE  OF 

TAXES. 

County  Court  may  compromise  taxes  and  include  penalties  and  interest 
in  the  compromise. 

81-43 

Nov  26 

TAXATION. 

Church  not  required  to  pay  taxes  on  property  used  for  religious  or 
charitable  purposes  where  the  property  does  not  exceed  one  acre  in 

area. 

81-43 

Dec  15 

MARRIAGE. 

Under  blood  test  law,  person  with  negative  laboratory  report  need  not 
have  physician's  certificate  that  he  is  free  from  syphilis;  definition  of 
“public  health  laboratory"  as  respects  free  tests. 

82-43 

Mar  5 

SCHOOLS. 

ELECTIONS. 

Qualified  voters  must  vote  for  County  Superintendent  in  the  district  in 
which  they  reside. 

82-43 

Mar  5 

COUNTY  TREASURER 

AND  COUNTY 

REPORTERS. 

Court  reporter  and  not  county  treasurer  preserves  official  notes  of 
court  reporter. 

82-43 

Mar  29 

VOTER. 

FOR  RAISE  OF 

SCHOOL  LEVY. 

Voter  to  qualify  for  voting  to  raise  the  annual  school  levy  must  have  all 
of  the  general  qualifications  as  to  age  and  residence,  and  in  addition, 
must  be  a resident  taxpayer. 

82-43 

June  2 

CRIMINAL  COSTS. 

Upon  felony  conviction  State  should  not  pay  defendant's  witness  fees. 

83-43 

Mar  1 

COMMISSIONER  OF 

HEALTH. 

Not  entitled  to  $10  per  day  as  secretary,  nor  $10.00  per  day  as 
member  of  board  in  addition  to  his  annual  compensation  of  $5,000.00. 

83-43 

Mar  4 

LIEUTENANT 

GOVERNOR. 

Compensation  of  President  and  President  pro  tempore  of  Senate, 
authority  for  paying,  amount  of,  how  paid,  out  of  what  funds  and 
whether  such  officers  are  included  in  75  employees  allowed  Senate. 

83-43 

Mar  9 

COUNTY  TREASURER. 

OFFICERS. 

BONDS. 

County  is  liable  for  premium  on  surety  bond  where  the  officer  elects  to 
give  surety  bond  and  county  court  consents  thereto. 

83-43 

Mar  11 

MOTOR  VEHICLES. 

Student  operator  need  not  obtain  chauffeur's  license. 

83-43 

May  6 

WITNESS. 

FEES. 

Witness  in  criminal  case  once  subpoenaed  shall  attend  case  until 
discharged.  In  change  of  venue  witness  need  not  be  resubpoenaed. 

83-43 

May  12 

SCHOOLS. 

Board  of  directors  of  consolidated  school  districts  have  authority  to  sell 

property  of  an  annexed  school  district. 

83-43 

May  13 

FENCES  - DIVISION. 

CEMETERIES. 

Division  fences  between  cemeteries  and  lands  owned  by  private 
individuals  subject  to  statutes  relating  to  division  fences. 

83-43 

May  14 

TAXATION. 

COLLECTOR'S 

SETTLEMENT. 

COUNTY  COURT. 

County  Court's  procedure  in  making  settlement  with  collector  on 
delinquent  lists. 

83-43 

June  2 

OFFICERS. 

Sheriffs  may  serve  civil  and  criminal  process  in  military  reservations. 

83-43 

June 

15 

Hon.  Forrest  Smith 

WITHDRAWN 

83-43 

July  12 

ESCHEAT. 

State  is  entitled  to  possession  of  escheated  property;  no  provision 
governing  what  agency  of  state  has  charge  of  such  property. 

83-43 

July  29 

OFFICERS. 

LEGISLATORS. 

Discussion  of  question  of  appointment  of  legislators  to  positions  in 
state  departments. 

83-43 

Aug  16 

RECORDER. 

May  not  record  statement  that  records  of  General  Land  Office  show  a 
patent  has  been  issued. 

83-43 

Aug  19 

LAWS. 

COURTS,  TERMS  OF. 

Effective  date  of  under  Sec.  36  of  Art  4 of  Constitution  as  amended. 

Effect  of  change  of  terms  by  legislative  enactment  (House  Bill  No.  509). 

83-43 

Aug  25 

PROBATE  JUDGES. 

Senate  Bill  No.  4 does  not  invalidly  increase  or  decrease  pay;  how  clerk 
is  compensated;  when  monthly  account  may  be  made. 

83-43 

Sept  14 

INCOME  TAX. 

Members  of  the  military  of  naval  forces  do  not  have  to  make  income 
tax  returns,  nor  pay  income  taxes  - civil  officer  - not  being  a prisoner 
of  war  or  detained  by  any  foreign  government  liable. 

83-43 

Sept  18 

STATE  AUDITOR. 

WARRANTS. 

May  not  draw  one  warrant  covering  expenditure  of  three  institutions 
from  six  different  appropriations. 

83-43 

Sept  24 

BURIAL  SOCIETIES. 

Person  regularly  receiving  and  transmitting  assessments  to  foreign 
burial  association  unlawfully  acts  as  agent. 

83-43 

Oct  25 

PROBATE  JUDGES. 

Under  House  Committee  Substitute  for  Senate  Bill  No.  4,  Probate 

Judges  may  at  any  time  collect  excess  fees  above  their  salary  after  they 
have  paid  fees  into  the  county  treasury  equal  to  the  amount  of  their 
annual  salary. 

83-43 

Nov  1 

SCHOOLS. 

Free  transportation  of  pupils  in  a consolidated  School  District  may  be 
determined  - 1.  When  Board  deems  it  advisable.  2.  When  approved,  at 
election,  by  2/3  voters  who  are  taxpayers.  Board's  discretion  in 
formulating  needful  rules  will  prevail  in  either  case.  Non-resident  pupils 
may  be  admitted  to  District  and  may  be  transported  same  as  pupils 

within  District. 

83-43 

Dec  9 

STATE  BOARD  OF 

BARBER  EXAMINERS. 

LICENSE. 

Answers  to  three  questions  regarding  the  revoking  and  reissuing  of 
barbers'  licenses.  Term  "revoke"  defined. 

84-43 

Mar  8 

DEPOSITARIES. 

COUNTY  FUNDS. 

Money  deposited  in  depositary  by  county  collector,  as  collector,  is 

"Public  Funds." 

84-43 

Apr  19 

COUNTY  COURTS. 

Two  questions  on  power  of  county  court  to  make  purchases  for  road 
equipment  and  road  expenditures. 

84-43 

Sept  4 

PROSECUTING 

ATTORNEY. 

To  give  advice  to  county  officers  regarding  matters  of  law  in  which 
county  is  interested;  but  not  his  duty  to  advise  and  represent  the 
various  school  boards  of  the  county. 

84-43 

Sept  16 

LABOR. 

Industrial  Inspection  statute  will  apply  to  dress  shops,  drug  stores, 
plumbing  establishments  and  cooperative  associations,  but  not  to  shoe 
shops. 

84-43 

Sept  16 

Mr.  George  A. 

Spencer 

WITHDRAWN 

85-43 

Mar  29 

STATE  BOARD  OF 

HEALTH. 

REGULATIONS. 

Power  to  transfer  venereal  disease  patients  for  quarantine  in  hospital 

in  the  State  of  Missouri. 

85-43 

Apr  22 

HEALTH. 

Physicians,  osteopaths,  veterinarians  and  hospitals  must  secure  state 
license  to  engage  in  occupations  set  out  in  Section  9834,  R.  S.  Mo. 

1939. 

85-43 

July  13 

HEALTH, STATE 

BOARD  OF. 

OPERATION  OF 

HOSPITAL. 

State  Board  of  Health  may  operate  hospital  for  Federal  Government 
when  all  funds  are  furnished  by  the  Federal  Government. 

85-43 

July  15 

NURSES. 

Not  unlawful  for  one  person  to  represent  to  the  public  that  another 
person  is  a registered  or  graduate  nurse. 

85-43 

July  29 

PHYSICIANS  AND 

SURGEONS. 

OBSTETRICS. 

Who  may  practice  in  Missouri. 

85-43 

Sept  13 

HEALTH 

REGULATION. 

Regulation  to  Commissioner  of  Health  in  regard  to  eggs. 

85-43 

Oct  6 

STATE  BOARD  OF 

HEALTH. 

1)  Present  and  Acting  Board  has  no  jurisdiction  or  authority  to 
entertain  a petition  to  reinstate  license  "Permanently  revoked"  by 
predecessor  board.  2)  "Revoke"  as  used  in  section  9990  R.S.  Mo.  1939, 
means  permanent  revocation  where  no  definite  period  of  time  is 
stated.  3)  Revocation  of  license  by  predecessor  board  does  not  prevent 
a subsequent  board  from  granting  a license  based  on  new  application. 

85-43 

Oct  11 

MOTOR  VEHICLES 

LICENSES. 

FEDERAL  AGENCIES. 

Motor  vehicles  of  Defense  Plant  Corporation  not  subject  to  license  fee. 
Motor  vehicles  leased  or  rented  by  Pratt-Whitney  liable  for  tax.  Fee  for 
title  chargeable  against  Defense  Plant  Corp.  or  Pratt  & Whitney. 

85-43 

Oct  14 

CITIES,  FOURTH 

CLASS. 

May  charge  reasonable  fee  for  use  of  sewers. 

85-43 

Oct  28 

MOTOR  VEHICLES. 

Construing  H.  B.  240  passed  by  62nd  General  Assembly.  Commissioner 
of  Motor  Vehicles  shall  register  motor  vehicles  by  gross  weight,  which 
includes  vehicle  and  load.  Fees  for  registration  to  be  collected  and 
accounted  for  by  Commissioner  and  credit  for  85%  of  such  fees  to  be 
allowed  by  Public  Service  Comm,  in  applying  for  permit  to  haul  persons 
or  property  for  hire. 

85-43 

Nov  19 

OFFICERS. 

(1)  Prosecuting  Attorney  of  the  City  of  St.  Louis  has  only  jurisdiction 
concurrent  with  the  St.  Louis  Court  of  Criminal  Correction;  (2)  It  is  the 
duty  of  the  Circuit  Attorney  of  the  City  of  St.  Louis  to  enforce  the 
provisions  relative  to  the  State  Food  and  Drug  laws. 

87-43 

Feb  11 

Hon.  W.  W. 

Sunderwirth 

WITHDRAWN 

87-43 

Feb  16 

CONSTITUTION 

CONVENTION. 

Method  of  nominating  delegates  to  the  Constitutional  Convention. 

87-43 

Mar  25 

HOUSE  BILL  NO.  45. 

Does  not  include  Osteopaths. 

88-43 

Jan  16 

OFFICERS. 

JUSTICE  OF  THE 

PEACE. 

Justices  of  the  peace  may  hold  the  office  of  deputy  recorder  of  deeds 

at  the  same  time. 

88-43 

Jan  16 

ELECTIONS. 

CONSTITUTIONAL 

CONVENTION. 

Mode  of  conducting  election  of  delegates  to  Constitutional  Convention. 

88-43 

Feb  5 

SALARIES  AND  FEES. 

COUNTY  ASSESSOR. 

In  counties  of  less  than  100,000  the  assessor  is  entitled  to  fees  of 
$5,000.00,  exclusive  of  deputy  hire. 

88-43 

Feb  26 

ROADS  AND  BRIDGES. 

Town  board  cannot  vote  by  mail  in  eight-mile  road  district,  when  the 
city  limits  of  the  city  is  not  situated  more  than  ten  miles  from  county 

seat. 

88-43 

Mar  5 

COUNTY  COLLECTOR. 

May  not  make  daily  reports  and  deposits  with  county  treasurer  unless 
authorized  by  statute. 

88-43 

June 

17 

COUNTY  CLERK. 

RECORDER  OF  DEEDS. 

May  not  establish  branch  offices  unless  authorized  by  statute. 

88-43 

Nov  8 

SHERIFF'S  FEES. 

For  summoning  standing  jury;  for  summoning  special  jury. 

88-43 

Dec  16 

CIRCUIT  CLERK. 

COMPENSATION. 

Not  authorized  to  charge  and  retain  fee  for  acting  as  custodian  of 
funds  paid  into  court. 

89-43 

Jan  5 

ROADS  AND  BRIDGES. 

Township  board  cannot  lease  road  machinery  belonging  to  road  district 
to  be  used  outside  of  the  road  district  in  the  township,  under  township 
organization. 

89-43 

Feb  11 

CONSTITUTIONAL 

LAW. 

Amendments  to  legislative  acts  must  conform  to  the  original  purpose 
of  the  act,  under  Art.  IV,  Sec.  25,  Constitution  of  Missouri. 

89-43 

Mar  23 

COUNTY  COURTS. 

ROAD  BOND  TAX 

FUNDS. 

Court  may  issue  warrants  on  funds  anticipated  from  taxes  authorized 
by  a bond  issue;  constitutionality  of  Section  13763;  special  road 
districts  may  not  expend  any  of  such  funds.  Manner  of  determining  the 
amount  of  anticipated  revenue  from  such  taxes. 

89-43 

Apr  27 

Hon.  D.  D.  Thomas, 

Jr. 

WITHDRAWN 

89-43 

May  4 

SCHOOLS. 

Directors  cannot  invest  surplus  funds  in  United  States  Bonds. 

89-43 

May  12 

OFFICERS. 

Salaries  of  elected  officers  of  city  operating  under  special  charter  may, 
by  ordinance,  be  reduced. 

89-43 

Nov  26 

COUNTY  COURT. 

BONDS. 

Authority  to  settle  or  compromise  for  an  amount  less  than  sued  for  on 
surety  bond. 

90-43 

Mar  16 

LABOR. 

Construction  of  Section  5082,  R.  S.  1939,  relative  to  the  payment  of 
discharged  employees,  and  5080  relative  to  the  payment  for  discharge 
of  employees. 

90-43 

Mar  16 

LABOR. 

State  statute  regulating  the  hours  of  employment  for  women  is 
superseded  by  the  Railway  Labor  Act  wherein  it  limits  to  interstate 

commerce. 

90-43 

Mar  19 

LABOR  DEPARTMENT. 

STREET  RAILROADS. 

Section  10176,  or  Section  14810,  R.S.Mo.  1939,  pertaining  to  payment 
of  employees,  does  not  apply  to  street  railroads. 

90-43 

Mar  31 

EMPLOYMENT 

CONTRACT. 

USURY. 

Contract  charging  60%  for  obtaining  a job  is  not  usury. 

90-43 

Apr  20 

LABOR. 

(1)  Municipally  owned  utility  companies  are  subject  to  inspection  by 
Labor  Commissioners;  (2)  The  prosecuting  attorney  of  the  county 
wherein  the  business  establishment  is  located,  shall  enforce  the 
provisions  of  Section  10180,  R.  S.  1939. 

90-43 

June 

11 

CHILDREN. 

LABOR. 

Provision  in  section  takes  precedence  over  the  whole  section. 

90-43 

June 

25 

HOURS  OF  LABOR. 

FEMALE  EMPLOYEES. 

Female  employee  may  not  be  employed  more  than  nine  hours  in  any 
one  day  or  more  than  fifty-four  hours  during  any  one  week. 

90-43 

June 

30 

LABOR. 

Construction  and  application  of  Section  10175,  Missouri,  R.  S.,  1939. 

90-43 

Oct  19 

LABOR. 

WOMEN. 

Under  Laws  1913,  p.  400  females  may  not  be  employed  in  state  for 
more  than  9 hours  a day  or  54  hours  a week. 

90-43 

Nov  3 

LABOR. 

Section  7815,  page  400,  Laws  of  Missouri,  1913,  prevents  female 
employees  from  working  full  time  under  such  Act  at  plant  and  then 
taking  work  out  to  be  done  at  home. 

90-43 

Dec  29 

EMPLOYMENT 

BUREAUS. 

The  Department  of  Labor  and  Industrial  Inspection  has  no  discretion  to 
refuse  a license  to  applicant  to  operate  an  employment  agency.  Its 
duty  to  license  is  ministerial. 

92-43 

June 

25 

CRIMINAL  LAW. 

Illinois  licensee  entitled  to  recognition  under  reciprocity. 

93-43 

Aug  17 

OFFICERS. 

Surveyor  may  appoint  deputy  in  counties  with  population  between 
20,000  and  50,000  inhabitants  and  such  deputy  may  act  as  the  deputy 
county  highway  engineer. 

94-43 

Oct  11 

SHERIFFS. 

CONTEMPT. 

Sheriffs  may  be  guilty  of  contempt  of  court  in  failing  to  transport 
prisoners  within  a reasonable  period  after  their  sentence. 

95-43 

Mar  11 

TAXATION. 

SALES  TAX. 

The  fact  that  proceeds  from  a moving  picture  show  are  contributed  to 
the  Red  Cross  does  not  relieve  the  theatre  from  collecting  the  sales  tax. 

96-43 

July  12 

FEES  OF  CIRCUIT 

CLERKS. 

Clerk  of  Washington  County  entitled  to  $400.00  per  annum  for  services 
rendered  as  clerk  of  juvenile  court  or  clerk  of  juvenile  division  of  circuit 

court. 

96-43 

Sept  13 

CIRCUIT  CLERKS. 

Not  entitled  to  fee  provided  by  Sec.  717,  R.  S.  1939;  said  section 
repealed  by  House  Bill  177  passed  by  59th  General  Assembly. 

97-43 

Jan  16 

ROAD  DISTRICTS. 

ORGANIZATION. 

PUBLICATIONS. 

Publication  of  notices  of  filing  of  petition  to  form  a special  road  district 
must  comply  with  statute. 

97-43 

Jan  16 

COUNTY  COURTS. 

Under  Section  13713,  R.  S.  Mo.  1939,  must  repair  county  buildings  out 

of  insurance  monies. 

97-43 

Feb  6 

RECORDER  OF  DEEDS. 

OFFICE  SUPPLIES. 

The  Recorder  of  Deeds,  subject  to  the  provisions  of  the  Budget  Act, 
may  purchase  supplies  necessary  to  keep  and  maintain  his  office. 

97-43 

Apr  15 

CITY  OF  THE  THIRD 

CLASS. 

Not  authorized  to  invest  "reserve  fund"  in  United  States  Bonds. 

97-43 

Apr  29 

POISONS. 

Record  of  sale  of  poisonous  substances  used  in  the  arts  or  as 
insecticide,  not  necessary. 

97-43 

Aug  23 

SPECIAL  ROAD 

May  spend  one-fourth  of  their  revenue  on  streets  of  cities  located  in 

DISTRICTS. 

such  districts. 

97-43 

Aug  24 

SHERIFF'S  FEES. 

Services  in  connection  with  orders  of  State  Board  of  Health  in  venereal 

disease  control. 

97-43 

Sept  10 

SPECIAL  ROAD 

DISTRICTS. 

(1)  Possession  of  records  and  books  to  be  in  the  clerk  of  the  board  of 
commissioners;  (2)  Treasurer  of  special  road  district  shall  furnish  a 

bond. 

97-43 

Sept  17 

PHARMACY. 

Household  remedies  and  drugs  which  may  be  sold  in  general  stores. 

97-43 

Oct  11 

COUNTY  TEXTBOOK 

COMMISSION. 

Statute  creating  county  school  textbook  commission  imposes 
mandatory  duty  on  county  court  to  appoint  members  of  the 
commission.  This  duty  may  be  enforced  by  mandamus  action. 

97-43 

Oct  29 

DELINQUENT 

CHILDREN. 

1)  Section  9703,  R.  S.  Mo.  1939,  construed  concerning  judge's  authority 
to  tax  costs.  Against  whom.  2)  When  costs  are  to  be  paid  by  the  county 
Court  pursuant  to  Sec.  9703,  R.S.Mo.  1939,  Circuit  Cl k.  shall  follow 
same  procedure  in  the  collection  thereof  as  used  in  the  collection  of 

criminal  costs. 

98-43 

Dec  9 

PURCHASING  AGENT. 

PERMANENT  SEAT  OF 

GOVERNMENT. 

Commissioner  of  Permanent  Seat  of  Government  has  authority  to  hire 
labor  to  paint  interior  of  State  Capitol. 

99-43 

Jan  22 

OFFICERS. 

JUSTICE  OF  THE 

PEACE. 

Failure  to  qualify  authorizes  predecessor  to  continue  in  office. 

99-43 

Jan  23 

SHERIFF'S  FEES. 

Not  entitled  to  charge  fee  unless  service  is  rendered. 

99-43 

Feb  3 

MUNICIPAL 

CORPORATIONS. 

City  of  the  third  class  liable  for  court  costs,  except  in  certain  instances. 

99-43 

Mar  6 

Hon  A.  L.  Wright 

WITHDRAWN 

99-43 

Mar  11 

ELECTIONS. 

Election  clerks  in  the  Constitutional  Convention  delegate  election 
selected  by  the  judges  of  such  election. 

99-43 

Apr  26 

GUARDIANS. 

Parents  of  minor  children  under  fourteen  years  of  age  may  waive  their 
rights  as  natural  guardians,  and  a guardian  of  the  person  and  estates  of 
such  children  may  be  appointed  by  the  Probate  Court. 

99-43 

Apr  27 

PROSECUTING 

ATTORNEY. 

May  maintain  the  office  anywhere. 

99-43 

May  7 

SHERIFFS. 

No  fee  unless  expressly  authorized  by  statute. 

99-43 

Oct  6 

INSANE  PERSONS. 

Two  classes  of  patients,  county  and  private.  Private  patient  may  not  be 
supported  by  payment  to  county  the  amount  it  pays  to  State  for 
support  as  county  patient. 

99-43 

Nov  16 

COUNTY  COURTS. 

County  Court  is  not  authorized  to  collect  a license  tax  from  a club 

POOL  TABLE  LICENSE. 

where  tables  are  used  by  members  without  charge. 

100-43 

Aug  25 

SHERIFF'S  FEES. 

Fees  of  Sheriff  for  commitment  in  cases  where  defendant  is  sentenced 

to  Algoa. 

CONSTITUTIONAL  CutfVEKTIUN : members  of  Senatorial  Committee 

DOMINATION  o±*’  DELEGATES:  convened  to  nominate  delegates 

for  election  as  members  of  Consti- 
tutional Convention,  may  not  count 
votes  by  proxy  of  any  such  member 
absent  from  such  convention. 


February  26 , 1j43 


Hr.  George  Ada. os 
Prosecuting  Attorney 
Audrain  County 
. exico,  Missouri 


FILED 

/ 


Dear  Sir; 


Tills  is  in  reply  to  yours  of  recent  date,  wherein 
you  roquest  an  opinion  from  this  department  on  the  question 
of  whether  or  not  a member  of  a Senatorial  Committee  may 
vote  by  proxy  at  a convention  of  such  Senatorial  Committee 
convened  for  the  purpose  of  nominating  delegates  for  elec- 
tion as  members  of  the  Constitutional  Convention. 

The  Senatorial  Committee  is  made  up  of  the  Chairman 
and  Vice-Clialrnan  of  the  Central  Committees  of  the  various 
counties  composing  tho  Senatorial  District.  Such  parties 
ore  members  of  tills  Senatorial  Committee  by  virtue  of  the 
fact  that  they  have  been  elected  as  members  of  the  Central 
Committee  in  their  respective  counties. 

In  the  ca30  of  State  ox  rel.  Ponath  v.  Hamilton,  240 
•j.  W.  445,  the  court  held  that  members  of  the  Central  Com- 
mittee are  county  officers.  The  members  of  the  Senatorial 
Committee  exercise  a discretion  in  matters  pertaining  to 
elections  or  nominations.  Under  Section  3 of  Article  XV 
of  tlie  Constitution,  which  pertains  to  the  Constitutional 
Convention,  v/e  find  the  following  which  relates  to  the 
duties  of  the  Committee  in  regard  to  .axing  nominations 
for  delegates  to  the  Constitutional  Convention: 


In  order  to  secure  representation  from 
different  political  parties  in  each  senatorial 
district,  oacli  political  party  as  then  author- 
ized by  law  to  make  nominations  for  the  office 
of  3tate  senator  in  each  senatorial  district 
siall  nominate  only  one  candidate  for  delegate 
from  each  senatorial  district,  and  3uch  candi- 
date shall  be  noninatod  in  such  manner  as  nay 
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be  prescribed  by  tlie  senatorial  committee 
of  the  respective  parties,  and  a certificate 
of  nomination  siiall  be  filed  in  the  office 
of  the  secretary  of  state  at  least  thirty 
days  before  such  election,  »**»**-••* 


Your  inquiry  resolves  itself  into  a question  of  whether 
or  not  the  members  of  the  Committee  nay  delegate  their  powers 
by  proxy  to  nominate  these  delegates. 

In  Vol.  46  C.  J.,  page  1032,  at  Sec.  291,  we  find  the 
rule  announced  as  follows: 


"A  officer  to  whom  a discretion  is  entrusted, 
cannot  delegate  the  exercise  thereof,  * * * " 


Vie  also  find  that  this  rule  lias  been  applied  and  followed  in 
Missouri.  State  ex  rel.  Skrainka  Const.  Co.  v.  Reber,  226 
Mo.  229,  1.  c.  237,  states  the  following: 


"•*  * * An  officer  to  whom  a discretion  Is  entrusted 
by  law  cannot  delegate  to  another  the  exorcise  of 
that  discretion,  ft  ft  ft  •**•■.#■*♦*'*#**  " 


Also,  in  Powers  v.  Kansas  City,  224  Mo.  App.  70,  1.  c.  79, 
the  court,  in  speaking  of  the  authority  of  an  officer  to  del- 
egate his  duties,  made  this  statement: 


"lie  cannot  delegate  those  duties  which  call  for 
the  exercise  of  his  discretion,  ****•>  » * * 


In  Vol.  12,  V/ords  and  Phrases,  Permanent  Rd.,  page  594, 
the  word  "discretion"  Is  defined  as  follows: 


"’Discretion’  may  be  defined,  when  applied 
to  public  functionaries,  as  the  power  or  right 
conferred  upon  them  by  law  of  acting  officially 
under  certain  circumstances,  according  to  the 
dictates  of  their  own  judgment  and  conscience, 
and  not  controlled  by  the  judgment  or  conscience 
of  others.  • • ••  ;-.»***  » » " 
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Under  thl3  definition  we  think  there  can  be  no  question  but 
that  when  the  members  of  the  Committee  are  voting  for  the 
nomination  of  some  person  that  they  are  exercising  a discre- 
tionary power,  and  therefore,  do  not  have  any  authority  to 
delegate  this  power  to  some  other  person. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  department 
that  a member  of  the  Senatorial  Committee  may  not  vote  by 
proxy  at  a convention  of  the  Senatorial  Committee  convened 
for  the  purpdse  of  nominating  a delegate  for  election  to 
membership  in  the  Constitutional  Convention. 


Respectfully  submitted. 


STifRE  W.  BURTON 
Assistant  Attorney- General 


APPROVED: 


R61'  licIUTTRICr 
Attorney-General 


TWBiCP 


TAXATION  : Construction  of  proposed  amendment  to  the 

SALES  TAX  : exemption  section  of  House  Bill  125,  by 

EXEMPTION  : Mr.  Anarae . 


April  24,  1943 


ion,  Henry  Andrae 
neprcsentativo  of  Cole  County 
Jefferson  City,  i issouri 

uear  Lir: 

This  is  in  reply  to  ycurs  of  recent  date  wherein  you 
request  an  opinion  fro m this  department  on  the  construction 
of  two  proposed  amendments  to  the  .xemption  eocti  n of  the 
tales  eax  Act  now  before  the  Louse  of  nepi’esentatlves  in 
House  Bill  Jo.  125. 

The  proposea  menaaents  are  as  follows: 

''Amend  douse  Bill  Xo.  125;  PuLe  7;  Sec- 
tion 11409;  Lines  4,  5 and  S;  by  in- 
serting a comma  after  the  v/ora  'sales1 
in  line  4,  and  by  striking  out  all  of 
line  4 after  the  word  'sales',  all  of 
line  5,  and  all  that  part  of  line  6 pre- 
ceding the  comma  in  said  line,  and  by 
inserting  the  following  in  lieu  thereof: 

"the  tax  upon  w ich  would  be  construed 
as  a direct  burden  u.>on  interstate  com- 
merce or  as  a tax  levied  upo  . sales  made 
outside  this  state  of'  articles  for  use 
v/ithin  this  state. 

"Amend  . ouse  ->ill  No.  125;.Page  5;  Lec- 
tion 11407;  by  adding  a subsection 
immediately  after  subsection  (L)  on 
page  5 to  he  known  as  subsection  (m) 
and  to  read  as  follows: 

"(m)  lo thing  in  this  act  shall  be  con- 
strued ae  Imposin  a use  tax." 

The  Missouri  Lupreme  «ourt  in  the  case  of  i ississippi 
^iver  Fuel  Corporation  v.  Lmith,  164  5.  V..  (2d)  370  l.c.  377, 
in  construing  the  language  of  the  exemption  Lection  Y/hero  it 
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contained  the  words: 

"as  may  be  made  in  commerce  in  this  state 
and  any  other  state  ol’  the  United  tates, 
or  between  tuis  state  ana  any  foreign 
country.*  *" 

• 

said;  l.c.  377: 

"*  * * Of  course,  this  language  means 
sales  between  citizens  of  t is  state 
and  citizens  of  any  other  state,  and 
to  this  we  auree.  Lee.  11408,  xx.L. 

1939,  amended  in  1941,  Laws  1941,  p. 

701,  ilo,  rv.S.A.  11408,  but  not  as  to 
the  lan  uage  here  quoted,  provides 
that  the  salts  tax  shall  be  levieu  ,*po n 
every  retail  sale  in  txiis  Ltate  of  tan- 
gible personal  property’,  an~  Lee.  11409 
does  no  more  than  to  exempt  xroa  t he  sales 
tax  sales  made  in  interstate  commerce •• 
it  *" 

The  proposea  amendment  proposes  to  exempt  from  the  act 
retail  sale  transactions,  upon  w iich  the  imposition  of  uhe  taxc 
would  be  construed  as  a direct  burden  on  Interstate  commerce. 

_n  the  care  of  . c ldwick  vs.  'erwind  -hite  Coal  anu  ] ining  Com 
pany,  309  U.  S.  33,  50  S.  Ct.  338,  the  court  hi  speaking  of  the 
authority  of  states  to  enact  legislation  af. ecting  interstate 
commerce,  said,  at  l.c.  391: 

ection  S,  clause  3,  article  1,  of  the 
Ocxistitution  ueclares  that  'Congress  s xall 
have  Power  * * * 'To  regulate  Commerce  with 
foreign  Nations,  anu  among  the  eeveid.  Ltates 
* * *• ' In  imposing  taxes  for  state  pur- 
poses a state  is  not  exercising  any  power 
which  the  Constitution  has  conferred  upon 
Congress.  It  is  only  when  the  tax  operates 
to  regulate  commerce  between  the  states  or 
with  foreign  nations  to  an  extent  which  in- 
fringes the  authority  conferred  upon  Congress, 
that  the  tax  can  be  said  t>-  exceed  constitu- 
tional limitations,  ~ee  oibbons  v.  O^den, 

9 -heat.  1,  187,  6 L.x^c.  23;  South  Carolina 
tate  ixi^wap  o6pt.  v.  larnwell  .nos.,  393 
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U.b.  177,  185,  58  S.Ct.  510,  513, 

82  L.^d.  734.  rorms  of  state  taxa- 
tion wnose  tendency  is  to  prohibit 
the  commerce  or  place  it  at  a dis- 
advantage as  compared  or  In  competi- 
tion with  intrastate  commerce  and  any 
state  tax  which  discriminates  against 
the  commerce,  are  familiar  examples  of 
the  exercise  of  state  taxi  .g  power  in 
an  unconstitutional  manner,  because  of 
its  obvious  regulatory  effect  upon  com- 
merce between  the  states.” 


aau  at  l.c.  392,  in  speaking  of  taxes  which  states  may  impose 
without  burdening  commerce,  the  court  said: 

"■»  * a A tax  may  be  levied  on  net  in- 
come wholly  derived  from  interstate 
commerce.  Non-discriminatory  taxation 
of  the  instrumentalities  of  interstate 
commerce  is  not  prohibited.  The  like 
taxation  of  property,  shipped  inter- 
state, before  its  movement  begins,  or 
after  it  ends,  is  not  a forbidden  reg- 
ulation. An  excise  for  the  warehousing 
of  merchandise  preparatory  to  its  inter- 
state shipment  or  upon  its  use,  or  with- 
drawal for  use,  by  the  consignee  after 
the  interstate  journey  has  ended  is  not 
precluded.  * * ■&” 

and  in  speaking  of  taxes  which  the  states  may  not  impose  because 
they  would  impede  or  destroy  interstate  commerce,  the  court 
further  said  at  1.  c.  393: 

"Certain  types  of  tax  may,  if  permitted 
at  all,  so  readily  be  made  the  instru- 
ment of  impeding  or  destroying  interstate 
commerce  as  plainly  to  call  for  their 
condemnation  as  forbidden  regulations, 
iuch  are  the  taxes  already  noted  which 
are  aimed  at  or  discriminate  against  the 
commerce  or  impose  a levy  for  the  privi- 
lege of  doing  it,  or  tax  interstate  trans- 
portation or  communication  or  their  gross 
earnings,  or  levy  an  exaction  on  merchandise 
in  the  course  of  its  interstate  journey, 
i.ach  imposes  a burden  which  intrastate  com- 
merce does  not  bear,  ana  mtrely  because 
interstate  commerce  is  being  done  places 
it  at  a disadvantage  in  comparison  with 
intrastate  business  or  property  in  circum- 
stances such  that  if  the  asserted  power 
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to  tax  were  sustained.,  the  states 
would  be  left  free  to  exert  It  to  the 
detriment  of  the  national  commerce." 

\eferring  to  the  last  two  statements  quoted  from  the 
Her  wind  \.hite  case,  there  will  be  seen  that  there  are  instances 
where  states  may  levy  excise  taxes  on  transactions  wnxch  in- 
volve interstate  commerce,  ana  there  are  instances  in  which 
the  states  are  prohibited  irom  levying  taxes  on  such  transac- 
tions . 

The  entire  first  sentence  in  ectlon  11409  oi  house  Hill 
125  could  be  left  out  and  still  the  state  would  be  prohibited 
from  imposing  a tax  upon  interstate  commerce  wnlch  it  would  be 
prohibited  from  taxing  under  the  Constitution  or  laws  of  the 
United  states.  Y3e  also  t ink  that  the  amendment  which  you  pro- 
posed would  not  add  anything  to  the  prohibition  to  tax  coimnerce , 
in  other  words,  under  the  holding  of  the  Supreme  Court  of  the 
United  Ltates  in  the  erwlnd  White  case  ana  cases  cited  therein, 
if  the  proposed  tax  burdend  commerce  more  than  it  does  intra  - 
state  commerce  or  if  it  impedes  the  flow  of  commerce,  then  it 
would  be  in  violation  of  the  Constitution  and  laws  of  the  United 
rtate s . 


In  regard  to  the  portion  of  the  proposed  amendment  reading 
as  follows; 

"or  as  a tax  levied  upon  sales  made  out- 
side this  state  or  articles  for  use  with- 
in this  state." 

Apparently  the  purpose  of  this  amendment  is  to  clarify  the  ques- 
tion of  whether  or  not  retail  sales  made  outside  of  the  state 
for  purchases  of  property  to  be  used  in  this  state  are  taxable. 

The  Act  Imposes  & tax  on  "retail  sales"  of  certain  article 
services,  etc.  The  tern  "sale  at  retail"  Is  defined  as:  sub- 
section (g)  of  Section  11407: 

"(g)  hale  at  retail'  means  any  transfer 
made  by  any  person  engaged  in  business  as 
defined  herein  of  the  ownership  of,  or 
title  to,  tangible  personal  property  to 
the  purchaser,  for  use  or  consumption  and 
not  for  resale  in  any  form  as  tangible  per- 
sonal property,  for  a valuable  consideration. 

« * *" 

'The  elements,  of  'sale  at  retail'  as  defined  by  the  Act, 
necessary  to  impose  the  tax  are: 
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1.  The  seller  must  be  engaged  in  business. 

2.  rhere  must  oe  a transfer  of  title  or 
ownership  of  the  property  sold. 

3.  There  must  be  a valuable  consideration. 

4.  The  property  sold  must  be  for  use  or 
consumption  and  not  for  resale  in  any 

fbrm  as  tangible  personal  property. 

Your  amendment  relates  to  the  second  and  fourth  elements, 
of  the  sale,  which  are;  transfer  of  the  title  and  the  use  or 
consumption  of  the  article.  In  the  Berwind  White  case  quoted 
above,  the  Supreme  dourt  of  the  Inited  ttates  ruled  that  if 
either  of  the  elements  which  constitute  a 'retail  sale’  takes 
place  within  the  state  in  which  the  tax  is  imposed,  then  the 
state  is  authorized  to  collect  the  tax. 

Following  this  reasoning  and  answering  your  question,  we 
will  say  that  if  the  ownership  ana  title  to  the  property  sold, 
unuc.r  a 'retail  sale'  made  outside  that  state,  passes  outside 
the  state,  then  the  tax  may  not  be  i., posed  regardless  of  the 
fact  that  the  articles  are  bought  for  use  and  consumption  in  the 
state  of  Lissouri. 

Answering  your  inquiry  as  t.  whether  or  not  House  Bill  125 
could  be  construed  as  a 'use  tax',  v/e  refer  you  to  our  opinion 
to  senator  i alzone , in  w.ich  our  holdings  are  that  this  tax  is 
not  a 'use  taxK  V.e  are  enclosing  a copy  of  tliis  opinion  for 
your  Information. 


Respectfully  submitted. 


TYKE  7,-.  BURTON 
Assistant  Attorney  General 


A PROV  D: 


TToY  fcFm-'i'kia 

Attorney  General 

T’.3/.._h 


COUNTY:  Stickers  should  be  placed  on  ballots 
voted  in  bond  election  for  airport. 


November  8,  1943 


Honorable  Morris  Anderson 
Assistant  Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  letter  of  November  3,  wherein  you 
requested  an  opinion  from  this  department.  Your  request 
reads  as  follows: 

"I  would  like  an  opinion  from  your  office 
on  the  following  matter  which  is  something 

new. 

In  November,  this  county  will  hold  a 
special  bond  eleotion  for  the  purpose  of 
building  a flying  field.  This  is  our 
first  election  since  the  repeal  of  Section 
11607,  A.  S.  1939,  and  the  enaction  of  the 
new  seotion  which  provides  that  the  elec- 
tion judges  shall  cover  the  identifying 
numbers  on  the  ballot  by  pasting  a sticker, 
etc. 

I would  appreciate  an  opinion  as  to  whether 
this  requirement  is  necessary  in  special 
bond  elections." 

From  the  reading  of  your  request  we  presume  that  Marion  county 
is  Issuing  bonds  in  pursuance  to  the  authority  given  under 
Artiole  3,  Chapter  123,  Revised  Statutes  of  Missouri,  1939, 
and  particularly  Section  15125  of  said  article,  a portion  of 
which  we  are  quoting: 

"**«**#  The  purchase  price  or  award 
for  real  property  acquired  for  an  airport 
or  landing  field  may  be  paid  for  wholly  or 
partly  from  the  proceeds  of  the  sale  of 
bonds  of  such  city,  village,  town,  or  county, 
as  the  local  legislative  body  of  such  city, 
village,  town  or  oounty  shall  determine. 
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subject,  however,  to  the  adoption  of  a 
proposition  therefor  at  an  election  to 
be  held  in  such  city,  town,  village  or 
county  for  such  purpose." 

It  will  be  noted  from  the  reading  of  Article  3,  supra,  that 
there  is  contained  in  said  article  no  section  setting  up  a 
procedure  for  the  conducting  of  a special  election.  Therefore, 
we  must  turn  to  the  general  statutes  governing  where  a special 
election  is  to  be  held  and  particularly  call  your  attention  to 
Section  11516,  R.  S.  Mo.  1939,  which  reads  as  follows: 

"Such  special  election,  except  as  pro- 
vided in  the  preceding  section,  shall, 
as  near  as  possible,  be  conducted  in 
the  same  manner,  and  be  governed  by 
the  same  laws,  as  a general  election." 

I 

We  also  quote  Section  11515,  due  to  the  fact  that  Section  11516 
makes  reference  to  such  section: 

"In  all  counties  in  this  state  in  which 
a special  election  shall  be  held  for  the 
purpose  of  voting  upon  any  proposition 
to  issue  bonds  for  any  purpose,  which, 
under  the  law,  must  be  submitted  to  the 
vote  of  the  qualified  electors  for  deter- 
mination, two  Judges  and  two  clerks  of 
such  election  shall  be  appointed  by  the  - 
county  court  for  each  special  election 
precinct:  Provided,  that  the  provisions 
of  this  law  shall  not  apply  when  any  such 
proposition  Is  submitted  to  be  voted  upon 
at  a regular  primary  election  or  a general 
election." 

It  will  be  noted  from  the  reading  of  Section  11516  that  such 
special  elections  are  to  be  governed  by  the  same  laws  as  a 
general  election.  Now  turning  to  the  section  controlling  gen- 
eral elections,  we  find  that  we  are  governed  by  Section  11607, 
Laws  1941,  p.  363,  which  section  reads  as  follows: 

"Every  ballot  shall  be  numbered  in  numer- 
ical order  In  which  received,  and  It  shall 
be  the  duty  of  the  election  Judges,  in  the 
presence  of  the  voter,  before  any  ballot 
is  placed  in  the  ballot  box,  to  cover  or 
conceal  securely  the  identifying  number  or 
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numbers  placed  on  the  ballot  by  placing 
over  the  number  or  numbers,  and  pasting 
down,  a black  sticker,  which  sticker  Is 
to  be  two  Indies  square  with  gummed  edges 
extending  three-eighths  (3/8)  of  an  Inch 
towards  the  center  of  the  square,  so  as 
to  conceal  but  not  destroy,  the  number  or 
numbers  placed  thereon.  Such  stickers 
shall  be  supplied  to  the  election  judges 
by  the  County  Clerk  or  Board  of  Election 
Commissioners  of  each  county  or  city,  and 
no  sticker  shall  be  removed  except  in  case 
of  contested  elections,  grand  jury  Investi- 
gations, or  in  the  trial  of  all  civil  or 
criminal  cases  in  which  the  violations  of 
any  law  relating  to  elections,  including 
primary  elections,  is  under  investigation 
or  at  issue  and  then  only  on  the  order  of 
a proper  court  or  judge  thereof  in  vacation. 
No  judge  of  election  shall  deposit  any 
ballot  upon  which  the  names  or  initials  of 
the  judges,  as  hereinbefore  provided  for, 
do  not  appear." 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that  stickers 
should  be  used  on  the  ballots  which  are  voted  in  special  elec- 
tions held  to  empower  the  county  to  issue  bonds  to  purchase 
airport  or  airfield. 


Respectfully  submitted. 


B.  RICHARDS  CREECH 

Assistant  Attorney  General 


APPROVED: 

RoTTffdKlMRidfc 

Attorney  General 
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The  authority  of  the  Legislature  under 
Section  16,  Article  14  of  the  Constitu- 
tion of  the  State  of  Missouri. 
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, issouri  liouse  of  ^eiresentativee 
Jefferson  City,  i.  i:  sorri 


0 nt lemon: 


This  w 'll  uc'cnowlodgo  roco'->t  of  ••our  leanest 
for  an  oii  lion  un:'or  date  of  ’o  ruury  £,  1945,  •/'.  ioh  roads: 


”>o  respectfully  request  u ruling  from  your  of- 
fice uf  to  the  paver  of  the  General  ..sscmbly  to 
le  delate  a on  Questions  concern  in..1:  the  admin- 
istration t 2 '•  t C<  lservation  Commission, 

•f  tl  'control,  management,  r ration, 

, , , 

forestry  and  all  vild  lif  reservations  of  the 
atate'  Is  a-  sted,  by  t'.e  oonetitutio  rovi- 
sious,  -^rtioli  1LV,  -set ion  16,  in  the  Commis- 
sion. 


"How  ver,  after  sett l g fort  certain  other  pro- 
visions, having  to  do  with  the  personnel,  n , 
etc.,  o."  the  meml  d officers  of  the  Commis- 
sion, the  constitution  1 ruction  states: 


"•The  General  ss  n ct  laws  in  aid  of 
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but  not  inconsistent  with  the  provisions  of 
t^  is  amendment  • * 


"he  do  not  think  it  was  the  meaning  or  intent 
of  thin  section  to  preclude  or  prohibit  any 
further  isl  , ?ome  uid  general  wild-life 
gislution.  ihat  acts,  then,  are  'in  aid  of 
but  not  inconsistent  with*  this  section' 


"^pacifically,  the  Commission  has  drawn  up  mi- 
merous  rules  and  r gulations.  ^oulu  not  the 
Goner  1 Assembly  oars  legislation  modifying, 
or  amending,  any  such  rules,  if  not  inconsis- 
tent with  the  >owers  specifically  .-runted  the 
Co:  mission'! 


"Let  us  take  for  example  the  rule  which  requires 
agents  of  the  Commission  to  carry  guns  at  all 
times,  othing  in  the  constitutional  section 
pertains  to  the  arming  of  agents  nor  their  con- 
duct generally,  woulc  not  the  General  -ssembly 
enact  legislation  affecting  such  administrative 
acts  of  the  Commission  and  its  a en t s , w 1 thout 
infringin  u ion  the  powers  granted  the  Co'wnis- 
sion 


"Cannot  the  General  assembly  legislate  upon  the 
conduct  of  agents  in  search  and  seizure  matters? 
In  mutters  relating  to  the  construction  of  fish 
ladders?  In  ronorts  made  by  the  Commission  to 
the  public?" 


The  people  of  this  -tute  on  i-.ov ember  3,  1930,  ado 
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or; 


K,  istrong 

Lot;  Hamlin 


February  2C , 1943 


-3- 


ted  an  amendment  to  the  Constitution  of  this  btute  now 
deslgnat  d as  section  16  of  -rtlole  XIV  of  the  Constitu- 
tion, the  pertinent  Portions  of  which  are  a:  follows: 


"The  control,  menu -oment , restoration,  conser- 
vation und  regulation  of  the  bird,  fish,  game 
and  forestry  and  all  wild  life  resources  of 
the  tote,  including  hatclieiies,  sanctum  icr , 
refuges,  reervttlons  end  all  other  property 
now  owned  or  used  for  said  purposes  or  here- 
after acquired  for  said  nurposes  and  the  ac- 
quisition and  establishment  of  the  same,  and 
the  administration  of  the  laws  now  or  hereaf- 
ter pertaining,  thereto,  shall  be  vested  in  a 
commission  to  be  known  as  the  Conservation 
Co  mission,  to  consist  of  four  members  to  be 
ap  ointed  by  the  foveiuor,  not  more  :han  tY.-o 
cf  .'hom  shall  be  lumbers  of  the  sama  political 

-aid  Com- 
mission shall  have  the  power  to  acquire  by 
purchase,  gift,  eminent  domain,  or  otherwise, 
all  property  necessary,  useful  or  convenient 
for  the  of  the  Commission,  or  the  exercise 
of  any  of  its  powers  ereunder,  and  in  the 
ev  nt  the  right  of  eminent  domain  is  exeiciocd, 
it  si. all  be  exercised  in  tne  same  manner  as 
now  or  hereafter  provided  for  the  exercise  of 
eminent  domain  bp  t,  Ighway  Co  mmission. 

blrector  of  Conservation  shall  be  appointed 
by  the  Commission  and  such  director  shall,  with 
the  unprovul  of  th  Co  lie:  ion,  appoint  such 
assistant:'  and  other  employees  as  t'>e  Commis- 
sion riay  deem  necessary.  The  Commission  shall 
determ' no  the  qualifications  of  the  director, 
all  assistants  and  employees  und  shall  fix  all 
salaries,  exceot  that  no  commissioner  ahull  be 
eligible  for  such  appointment  or  employment* 
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The  face,  monies,  or  funds  arising  fron  t or- 

ation and  transactions  ol'  sold  Co- mission  and 
froir  the  application  end  the  udminlstri  tion  of 
the  laws  and  regulations  pertaini ~ r to  tho  bird, 
fit  , , forestry  and  wild  life  resov re  of 

tho  Ctate  und  from  the  s:  le  of  property  'used  .‘or 
said  purposes,  shall  he  expended  and  used  by 
said  Commission  jlOi  the  control,  liana  ement,  res- 
toration, conservation  and  regulation  of  the 
bird,  fish,  game,  orostry  >nr.  vild  life  re- 
sources of  the  ^tete,  inoludir  ^ the  nurobar.e  or 
other  acquisition  of  property  for  said  urnoses, 
and  for  the  ad  ministration  of  tho  laws  pertain- 
in’- nd  .oj  no  o'  . he  g n- 

eral  assembly  may  enact  any  luv/c  in  aid  of  but 
not  inconsistent  with  the  provisions  of  this 
amendment  and  all  existing  laws  inconsistent 
herewith  shall  no  longer  remain  in  force  or  ef- 
feot • is  amendment  shall  be  eelf-enforci 

and  go  into  effect  July  1,  1&::7.  ' 


This  constitutional  amendment  has  been  held  valid 
and  self-enforcing  except  a:  to  penalties  by  oui  upreme 
Couit.  ( ■ • . Bartlett,  121  • . 2d  737;. 


The  General  -assembly  normally  has  all  powers  of 
legislation  oxcopt  tho;  o expressly  restrained  by  tire  -tate 
Lionel  Const itut ions.  (State  ex  rel*  iarker  v.  Mer- 
chant * ! Exchange  Bank,  190  . l.c.  901|  269  Mo#  34<3; 

.'/ire  Co.  v.  ..ollhrinc'  , 575  Mo*  '-39,  3.o.  50  , 351).  How- 
ever , the  p o 1 1, by  tt  adoption  of  he  conservation  amend- 
ment, took  from  the  Legislature  its  authority  to  enact  laws 
with  roferenoe  to  the  "control,  management,  restoration, 
conservation  and  regulation  of"  the  wild  life  and  v/lld  life 
resources  of  tho  state  by  * .lacing  such  authority  in  the 
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Cone  rv.  bio  Li  sion.  This  is  demonstrated  by  the  fol 
lowing  lai  ;uage  found  i x v.  ;<lutt,  I.;l  . (2d) 
737,  1.  o.  74o: 


"But  the  present  attempt  to  exercise  it  does  not 
legislative  department  of  the  govern- 
ment of  Itr.  power  or  funotlono  but  rolates  to  on- 
small 


1 1 £ 


or t ion 

T 


of  t’>e  power  reserved  to  the 

r.-P  « I 


jv  oplc,  tho  exercise  of  wl/.c 
f ode  s'  tl.e  ^ov.'er  of  The  login 


cl  ru spends  ^nd  : uper- 
Tature  as  to  that 


portion  : lone  \;l;Toh“T?IvolvJs  the  suF-cc  L matter 
and  it?’  governance  as  provide  a r ri  s id  Amendmen 
" ' . ither 


dment. 


the  submission  nor 

adoption  of  the  -*mendment  wu3  the  exorcise  of  a 
legislative  funotic  ; it  was  an  organio  function, 
orpanioally  e.  ; the  General  esc  thly  is 

without  const ituticnal  over  to  oroposo  an  amend- 
ment by  the  initiative  process. " ( Emphasis  added) 


It  war.  further  ruled  at  1,  c.  744: 


"The  sovereign  people  having  enlisted  the  Conser- 
vation Commission  as  the  constitutional  agency  to 
exercise  the  powers  and  functions  granted  in 
Amendment  Ho.  4,  it  is  not  our  function  to  consi- 
der or  to  determine  the  wisdom,  the  oxpediency  or 
tho  policy  to  bo  executed  by  that  body.  " 


Further^re , "the  administration  of  he  laws  now 
or  hereafter  pertaining  thereto"  if  vested  in  the  co mis- 
sion. By  the  closing  language  of  he  amendment  it  is  iro 
vlded  that  the  General  ..ssembly  nay  onuot  any  laws  in  aid 
of  but  not  inconsistent  with  it;  that  all  laws  inconsis- 
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lent  with  the  amendment  are  ..o  longer  effective;  and  that 
the  amendment  shall  be  self-enforcing. 


The  Legisla  ure  cannot  enact  any  ma  tner  of  legis- 
lation in  conflict  with  the  conservation  amendment.  The 
Supreme  Court  of  -issouri  has  even  held  that  the  nrovisions 
of  the  conservation  amendment  prevail  over  the  constitu-  • 
tional  amendments  adopted  orior  thereto  when  in  conflict 
with  said  conservation  amendment • In  otate  ex  inf,  v. 

Bode,  342  kio.  Id2,  113  L.  ...  (2d)  BOB,  it  was  ruled  that  tile 
conservation  commission  could  unpoint  a director  of  conser- 
vation who  had  not  resided  within  this  ^-tate  for  one  year 
immediately  preceding  his  appointment,  contrary  to  section 
8 of  article  X of  the  Constitution  which  provides  that  of- 
ficers appointed  shall  have  resided  in  the  state  one  year 
preceding  such  ap  .ointment  for  the  reason  that  the  conser- 
vation amendment  provided  teat  the  commission  should  deter- 
mine the  director*  qualifications,  and  it  was  the  latest 
expression  of  the  will  of  the  people. 


The  constitutional  provision  places  in  the  commis- 
sion "the  control,  management , restoration,  conservation  • nd 
regulation  of  bird,  fish,  game,  forestry  and  all  wild  life 
reservations  of  the  mtate"  together  with  "the  administration 
of  the  laws  now  c:  63  J i t , ertainla  thereto. " Diffi- 
culty jxax'j  bo  tx  >ressed  in  finding  as  broad  and  general  terras 
with  which  to  transfer  sweeping  and  far  reaohin  power  and 
equal  to  those  used  in  the  amendment. 


The  word  "control"  as  defined  by  ebster’s  Lew 
International  Dictionary  means  "to  exercise  restraining  or 
directing  influence  over;  to  dominate;  regulate;  hence, 
to  hold  from  action;  to  curb;".  ’words  and  Phrases,  Vol. 

2,  page  429,  states:  "The  word  ’control'  when  broadly  used, 
may  embrace  every  form  of  control,  actual  or  legal,  direct 
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or  indirect,  n ative  or  affirmative, 


The  word  ’’management"  as  defined  by  Webster * r-  Lew 
International  Jiotionury  Taeuns  '’act  or  art  of  managing;  the 
manner  of  treating,  directing,  carrying  on,  or  using,  or  a 
purpose;  conduct;  control.  Judicious  use  of  means  to  ac- 
complish an  and;  : * ’* . Lords  and  Phrases,  Vol.  26, 

pa  e 237,  states:  ’management  is  defined  as  government, 
control,  superintendence,  n vsical  or  manual  handling  or 
-uidance,  the  not  of  managing  by  direction  or  regulation, 
or  administration;  ' ” 


The  word  "regulate"  ic  defined  i.i  the  t-arsh  case, 
supra,  at  1.  c.  744  as  follows:  "The  term  ' regulate * will 
be  sufficient  for  the  moment.  It  includes  ordinarily  the 
means  to  adjust,  order,  or  yovcxn  by  rule  ox  established 
node ; direct  or  manage  according  ^Eo  certain  standards  or 
rules.  v ’ (-mphasls  added}. 


section  16  of  -mtlcle  XIV  vasts  in  the  Conserva- 
tion Commission  the  power  tu  govern,  rule  and  manage, accord- 
ing to  rules  made  by  thu  co.  mission,  all  matters  relating  to 
bird,  fish,  game  , forestry  and  wild  life  of  the  . -tate. 


Tho  Supreme  Court  has  hold  (harsh  v.  Bartlett,  su- 
pra) that,  by  reason  of  auction  57,  ..rtiol eXTV  of  the  Con- 
stitution of  i issouri  (the  initiative  amendment) , the  peoole 
did  not  intend  not  only  to  keep  the  grant  contained  in  Lec- 
tion 1 of  such  provision,  but  also  made  it  serve  the  purpose 
to  recall  all  le ?islativo  power  theretofore  granted  to  the 
end  that  the  whole  nower  should  be  subject  to  the  initiative 
and  referendum.  Ly  the  adoption  of  uhe  constitutional 
amendment  creating  the  Conservation  Commission  the  people 
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withdrew  from  the  Legislature  its  power  to  legislate  on 
the  subject  natter  contained  in  such  amendment  and  vested 
the  sovereign  power  of  the  people  in  the  Conservation 
Commission.  Luch  powers  as  are  necessary  to  control, 
manage,  restore,  conserve  and  regulate  the  bird,  fish, 
game,  forestry  and  wild  life  of  this  State  arc  now  vested 
in  the  Conservation  Conmifssion  by  virtue  of  said  consti- 
tutional amendment.  In  this  constitutional  amendment 
power  is  riven  by  the  sovereign  people  to  the  Legislature 
to  make  any  law  that  may  aid  the  Conservation  Commission 
in  carrying  out  end  effectuating  the  purposes  and  inten- 
tions of  the  peoplf  as  expressed  in  said  constitutional 
amendment. 


however,  the  Legislature  has  no  power  to  fix 
any  limitation  or  control  o\*er  the  Conservation  Commis- 
sion in  the  exercise  of  its  management  and  regulation 
concerning  the  matters  mimed  in  the  amendment.  The  test 
to  be  applied  in  determining  the  validity  of  legislation 
concerning  wild  life  is  not  whether  the  commission  has 
adopted  a regulation  upon  a particular  subject,  tut  is 
whether  the  amendment  authorizes  the  commission  to  make 
regulations  on  that  particular  matter. 


The  Legislature  does  not  have  the  right  to  regu- 
late the  construction  of  fish  ladders  as  the  amendment 
gives  such  authority  to  the  commission  by  vesting  l'1  that 
body  the  "control,  management,  restoration,  conservation 
and  regulation  of  * fish.” 


The  Legislature  has  no  authority  or  power  to  in- 
terfere with  the  Conservation  Commission  usin"  whatever 
reasonable?  method  it  may  deom  necessary  to  conserve  and 
restore  bird,  fish,  game,  forestry  and  the  wild  life  re- 
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sources  of  the  State.  If  the  commission  deems  it  is  neces- 
sary to  carry  out  such  purposes  it  may  arm  its  agents,  or 
any  agent. 


Neither  does  the  General  Assembly  have  the  autho- 
rity to  pass  any  act  that  would  prohibit  agents  of  the  Con- 
servation Commission  from  making  reasonable  searches  and 
seizures  in  executing  the  commission’s  power  and  authority 
to  control,  regulate  and  conserve  bird,  fish,  game,  forestry 
and  wild  life.  Thus  the  Hegislatute  cannot,  by  statutory 
enactment,  interfere  with  the  commission  in  controlling,  con- 
serving and  carrying  out  every  purpose  expressly  and  neces- 
sarily impliedly  given  the  commission  by  the  amendment.  The 
determination  of  what  is  necessary  and  the  method  that  is  ne- 
cessary to  carry  out  the  purposes  of  the  amendment  is  vested  in 
the  commission  and  not  in  the  Legislature. 


The  Conservation  Amendment  does  not  authorize  the 
commission  to  assess  penalties  for  the  violation  of  regula- 
tions, and  the  Legislature  thus  has  the  authority  to  deter- 
mine what  punishment,  if  any,  will  be  inflicted  for  such 
violations.  In  Marsh  v.  Bartlett,  supra,  1.  c.  744,  the 
following  appears: 


"It  will  be  remembered  that  in  the  body  of  the 
Amendment  the  word  'laws’  occurs  twice  and  is  there- 
in definitely  related  to  the  Legislature  or  to  the 
legislative  power,  while  the  word  ’regulate'  and 
kindred  words  are  attributed  to  the  administrative 
power  and  duty.  *********  Hence  it  follows 
that  unless  there  be  existing  statutes  that  are  not 
inconsistent  with  the  Amendment  but  which  do  in  ef- 
fect fix  punishment  for  acts  or  conduct  that  may 
fairly  come  within  the  purview  of  some  rule  or 
rules  established  by  the  Conservation  Commission, 
it  cannot  be  said  that  the  Amendment  is  completely 
self-enforcing;  if  the  situation  be  the  opposite, 
our  conclusion  will  be  the  opposite." 
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CChCLlLION 


This  department  Is  of  the  opinion,  based  upon 
the  decisions  of  -tate  ^x  Inf.  >oLittrick  v.  rode  and 
harsh  v.  Eartlett,  that  the  Legislature  has  no  right  to 
legislate  upon  subjects  exclusively  given  to  the  Conser- 
vation Commission.  Our  judgment  is  that,  at  the  pre- 
sent time,  the  Legislature’s  action  with  reference  to 
wild  life  is  confined  to  the  determination  of  whut  pun- 
ishment, if  any,  may  be  imposed  for  violations  of  the 
commission' s rogulutiona. 


Respectfully  submitted, 


V.JIE  C.  H TJRLO 

Assistant  .*ttorney-Leneral 


A.  . 'KOVL!  : 


ROY  LIcKITTRICK 
Attorncy-Ceneral 


VCT:T'S 


INSURANCE'S 
i-SivAL  DEIARvaENT: 
t A,  0 3: 


A five- ■'•ear  contract  for  insurance  for  the  pro- 
tection^ of  penal  institutions  may  be  executed 
and  payment  made  out  of  the  biennial  appropriation 
for  1943-1944. 


April  29,  1343 


r.  Karl  Autenrieth 
Audi  tor 

apartment  of  renal  Institutions 
Jefferson  City,  isseuri 


Dear  oir: 


s will  acknc  v.l  dor:'  I jur  peqi  i t, 
for  an  official  opinion,  which  r ids: 


n»*ill  you  clve  us  an  opini  n at  the 
very  earliest  possible  moment  as  to 
whether  or  not  we  can  contract  and 
pay  for  roller  Insurance  covering  a 
five-year  period. 

"There  is  quite  a saving  in  purchas- 
ing insurance  on  this  basis  rather 
than  yearly,  however,  the  question 
arises  whether  or  not  the  -oard  can 
legally  enter  into  a contract  of  this 
nature  and  pay  for  the  service  out  of 
present  appropriation,  ( If- 43- 1944 ) • 
this  insurance  covers  liability  ami 
property  damage  at  all  of  our  institu- 
tions . 

"* resent  policy  expired  April  15,  1943." 


*he  Commissioners  of  the  Department  of  <enal 
Institutions  have  the  control  and  management  of  all 
renal  Institutions.  Section  8972,  . 5.  Is sour 1 1 , 

in  part  roads: 


"*  > * -i he  i^e^artment  of  . enal  In- 
stitutions shall  be  under  the  control 
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* a * it  it  three  members,*  * * * * * * 
who  shall  have  and  exercise  the  powers, 
and  perform  the  duties  and  functions 
in  this  article  provided,  and  as  other- 
wise authorized  by  law.  * * * * * * * 
Said  department  of  penal  institutions 
shall  have  and  exercise  control  and 
jurisdiction  over  all  penal  institutions 
in  this  state  supported  in  whole  or  in 
part  by  the  direct  appropriation  of 
money  out  of  the  state  treasury,  * ••  * 
together  with  all  real  estate,  build- 
ings, machinery  and  personal  property 
beior$.ng  to  or  used  by,  or  in  connec- 
tion with,  said  penal  institutions,  or 
any  thereof." 


Section  8985,  ;■  • S.  Missouri  1939,  in  part  reeds: 


"The  commission  of  the  department  of 
penal  institutions  shall,  subject  to 
law,  have  the  exclusive  government, 
regulation  and  control  of  the  Missouri 
state  penitentiary,*  * * * * * * * 

and  shall  be  vested  with  and  possessed 
of  all  other  powers  and  duties  neces- 
sary and  proper  to  enable  it  to  carry 
out  fully  and  effectually  all  the  pur- 
poses of  this  article.  ******  *” 


In  Walker  v.  Linn  County,  72  Missouri  650,  1.  c.  653, 
the  court  held  that  the  county  court  had  authority  to  enter  into 
a contract  cf  insurance  on  buildings  belonging  to  the  county  in 
order  to  preserve  said  buildings.  We  believe  that  the  duty  de- 
volving upon  the  commissioners  of  the  department  of  #enal  Insti- 
tutions in  the  foregoing  sections  will  permit  said  commission 
taking  out  insurance  for  the  protection  of  said  buildings.  Fur- 
thermore, assuming  that  the  Sixty-second  General  Assembly  shall 
pass  and  the  Governor  approve  House  Bill  #411  in  its  present  form, 
which  represents  an  appropriation  for  said  penal  Institutions,  we 
are  of  the  opinion  said  appropriation  is  broad  enough  to  cover 
such  contemplated  contract  of  insurance  under  "operation"  which 
specifically  includes  the  word  "insurance",  ouch  appropriation 
is  for  the  years  1943-1944. 
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' r.  Ivarl  iutenrieth 


Now,  we  come  o the  Important  feature  In  your  request, 
that  Is,  can  the  com.  isaion  enter  Into  a contract  for  insurance 
for  the  next  five  years  and  pay  for  such  Insurance  from  the  ap- 
ro; riation  for  1945  end  1944.  In  the  first  Instance  s ch  a 
contract  must  be  finally  executed  by  tho  purchasing  agent  for 
the  -•tate#  ^..nder  lection  14590,  S.  : lasourl  1933,  it  pro- 
vides the  purchasing  agent  shall  purchase  all  supplies  for  all 
departments  with  the  exceptions  of  printing,  binding  and  paper. 


" The  purchasing  agent  shall  purchase 
all  supplies  except  printing,  binding 
and  paper,  as  provided  for  in  chapter 
120,  h.  o.  1939,  for  all  departments  of 
the  stale,  except  as  in  this  chapter 
otherwise  provided.  He  shall  negotiate 
all  leases  and  purchase  all  lands,  ex- 
cept for  such  departments  as  derive 
their  power  to  acquire  lands  from  the 
Constitution  of  the  state." 

Supplies  ere  defined  in  Section  14599,  E.  issouri 

1939,  which  reads: 


"The  term  'supplies'  used  in  this  chapter 
shall  be  deemed  to  mean  supplies,  materials, 
equipment,  contractual  services  and  any 
and  all  articles  or  things,  except  as  in 
tld  s chapter  otherwise  provided,  contract- 
ual servi ces  shall  include  all  telephone, 
telegraph,  postal,  electric  light  and  power 
service,  and  water,  towel  end  soap  service. 

The  term  'department'  as  used  In  this  chap- 
ter shall  be  deemea  to  nean  department, 
office,  board  commission,  bureau,  institu- 
tion, or  any  other  agency  of  the  state." 

At  is  our  opinion  that  the  purchase  of  insurance  comes 
under  the  term  'contractual  services"  and  therefore  it  becomes 
the  duty  of  the  purchasing  agent  to  contract  for  any  such  insur- 
ance. 


The  Supreme  Court  has  often  ruled  that  when  a city,  county, 
town,  towns  ip  or  other  political  corporation  or  political  sub- 
division of  the  ita te  enters  into  a contract  which  Is  executory 
and  contingent  it  does  not  create  a debt  within  the  meaning  of 
oection  1£,  Article  X f the  Constitution  of  isaourl.  An  ex- 
ample is  where  a contract  is  entered  into  whereby  the  political 
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subdivision  agrees  to  pay  .*2000.00  annually  over  a period  of 
twenty  years,  and  the  county  agrees  to  furnish  waters  for  that 
consideration;  if  the  water  is  not  furnished  there  is  no  agree- 
ment to  pay.  (See  Lamar  & d.  L.  Co.  v.*  City  of  Lamar,  128 
Li s a ouri  180}  140  Missouri  156* ) 

An  example  of  a contract  which  is  not  executory  and  not 
contingent,  which  is  an  attempt  to  anticipate  incor.ie  and  revenue 
of  the  county  for  several  years  following  the  year  the  contract 
became  effective,  and  which  constitutes  a debt  and  is  void,  is 
where  the  county  agrees  to  pay  * 4320. 00  for  the  use  of  rooms  for 
four  years,  beginning  August  1,  1325,  payable  v30. 00  on  the  first 
day  of  each  month  in  advance,  ouch  payment  comes  from  income  of 
future  years  and  such  payment  is  not  contingent  upon  the  occupancy 
of  the  rooms  or  by  the  furnishing  of  said  rooms  to  the  county  for 
that  purpose.  (See  dbert  v.  Jackson  Co.,  70  S.  ...  (2)  918,  1.  c. 
920.)  While  the  above  examples  and  authority  are  not  exactly  in 
point  in  determining  the  question  herein,  it  is  somewhat  analogous 
in  that  the  political  subdivision  must  not  exceed  the  anticipated 
revenue  for  the  current  year  and  cannot  anticipate  revenue  in 
years  to  come  unless  such  agreement  or  contract  is  executory  and 
contingent. 

Article  X,  dect’on  19  of  the  Constitution  of  I issouri  pro- 
vides as  follows: 


wXo  moneys  shall  ever  be  paid  out  cf  the 
treasury  of  this  State,  or  any  of  the 
funds  under  its  management,  except  in 
pursuance  of  an  appropriation  by  law; 
nor  unless  such  payment  be  made,  or  a 
warrant  shall  have  issued  therefor,  with- 
in two  years  after  the  passage  of  such 
appropriation  act;  and  every  such  law, 
making  a new  appropriation,  or  continu- 
ing or  reviving  an  appropriation,  shall 
distinctly  specify  the  stun  appropriated, 
and  the  object  to  which  it  is  to  be  applied; 
and  it  shall  not  be  sufficient  to  refer  to 
any  other  law  to  fix  such  sum  or  object. 

A regular  statement  and  account  of  the  re- 
ceipts and  expenditures  of  all  public  money 
shall  be  published  from  time  to  time.” 


It  will  be  seen  from  the  foregoing  provision  that  an  appro- 
priation cannot  be  drawn  upon  after  two  years  from  the  date  of 
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passage  cf  said  appropriation  act.  Under  State  ex  rel.  v.  hol- 
laday,  64  iss  uri  626,  the  court  expressed  the  vi  ev;  that  each 
legislature  should  appropriate  money  for  the  biennium  for  which 
it  was  elected,  and  that  an  appropriation  made  by  one  legislature 
should  not  remain  open  to  be  '■'rawn  upon  by  future  legislators 
for  obligations  incurred,  after  the  two  years  had  lapsed  from 
passa; e of  said  appropriation  act.  However,  we  find  no  decision 
prohibiting  the  execution  of  an  insurance  contract  covering  pro- 
tection to  penal  buildings  for  the  next  five  years  and  the  pre- 
mium for  the  five  years  period  being  paid,  nov;,  out  of  the  appro- 
priation for  the  years  and  biennium,  1943-1944.  Such  premium 
could  not  be  extended  and  paid  cut  of  anticipated  appropriations 
in  future  years.  This  expenditure  comes  within  the  contemplated 
appropriation,  namely.  House  Bill  411  which  specifically  permits 
the  expenditure  cf  such  appropriation  for  insurance.  e arc,  of 
course,  premising  this  opinion  upon  Rouse  Pill  411  being  pa3sod 
and  approvod  by  the  Governor  in  its  presont  form. 

>e  understand  one  reason  for  desiring  to  execute  a con- 
tract for  a five  yeais  period,  is  that  it  follows  the  custom  and 
by  so  doing  it  is  quite  a saving  to  the  tate  of  Ilssouri. 

■therefore,  it  is  the  opinion  of  this  apartment  that  such 
a contract  may  be  executed  by  the  state  purchasing  agent  and  3aid 
premium  upon  said  policy  shall  be  paid  out  of  the  appropriation 
for  the  biennium,  1943-1944. 


He s pec t fully  submitted 


Y R.  HA  , 

Assistant  Attorney  General 


Ai  i KC vEC: 
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Attorney  General  cf  . issouri 


L-JiRIAGES:  circuit  Judges  authorized  to  solemnize 

CIRCUIT  JUDGES:  marriages  any  place  in  tne  State  of 

Missouri . 


December  16,  1946 


Honorable  xobert  L»  at  on  son 
Judge  of  the  Circuit  Court 
Eighth  Judicial  District 
Civil  Courts  Building 
St.  Louis,  Missouri 


Dear  Judge  Aronson: 


This  aepartment  i3  in  receipt  ox’  your  letter  of  Novem-  > 

her  20,  1945,  which  reaus  as  follows: 


"After  fUj-tnex*  considering  tne  matter, 

I believe  it  would  be  aesirable  if  your 
Department  would  write  an  opinion  on  the 
question  presentee  in  my  letter  of  No- 
vember 12tn,  as  to  the  power  of  a Cir- 
cuit Juu^e  to  officiate  at  a weadi n^  in 
a County  outside  his  judicial  cirouit." 


In  compliance  with  your  request  for  an  opinion  of  this 
department,  we  turn  to  geotion  5560,  R.  fc>.  Dio • 19o9,  whioh 
reads  as  follows: 

"Marriage  is  oonsidored  in  law  as  a civil 
contract,  to  whioh  the  oonsent  of  the  par- 
ties oupuble  in  law  of  contracting  is  es- 
sential. " 


Thus  marriages  in  Missouri  may  be  effected  by  onu  be- 
tween the  oontruotin^  parties  ugreeing  to  marry  the  other 
providec  they  have  tne  statutory  qualifications  of  age,  et 
cetera,  essential  to  suoh  contract,  secure  the  inquired 
license  (Laws  1946,  pp.  640-641),  ejad  have  the  marriage  sol- 
emnized by  a person  authorized  by  law  to  perform  marriage 
ceremonies. 
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bection  3363,  ft.  3.  . o.  1939,  pertaining  to  the  sol- 
eiunlzation  of  murriages,  reads  as  follows: 


"Marriages  may  be  solemnized  by  any 
Judge  of  a court  of  record  or  any  jus- 
tice of  tne  peaoe,  or  any  lioensed  or 
ordained  preacher  of  tne  gospel,  who  is 
a citizen  of  tne  United  States  or  who 
is  a resident  of  and  a pastor  of  any 
church  in  this  state." 


It  is  to  be  noted  that  thi3  section  does  not  restriot 
the  authority  of  a judge  of  a court  of  record  to  nis  judicial 
territory  in  solamnizin^,  marriages,  and  thet  no  minute  or 
court  recoi’d  is  to  be  Kept  of  marriage  ceremonies  performed 
by  a judge. 

In  3b  a,  J.,  pages  1311-lol2,  the  following  rule  is 
announced: 


"It  is  usually  provided  by  statute  that 
marriages  may  be  solemnized  by  a justice 
of  the  peace  or  other  magistrate,  and  un- 
less otherwise  expressly  stipulated,  this 
authority  is  not  confined  to  tne  territory 
in  which  such  officer  has  Jurisdiction  in 
other  cases,  nor  is  it  determined  upon  the 
judicial  power  vested  in  such  officer. 

i + * B 

It  has  been  ruled  in  Missouri  that  the  performance  of 
a marriage  ceremony  is  not  u jujicial  act.  In  ^xdth  v.  Petti 
County,  136  j.  . (2d)  282,  04o  ...o,  6u9,  1.  c.  84b-9,  the  fol 
lowing  appears: 

" * * * Our  decision  in  City  of  Jt.  Louis 
v.  Sommers,  146  Mo.  39b,  50  S.  . 102,  in- 
volving such  similar  facts  and  statutes  is 
peculiarly  apposite  here.  The  facts  in 
tnat  case  snowed  that  all  fees  collected 
for  services  of  a justice  of  peace  were  to 
be  turneu  over  to  tne  city  treasurer  and  in 
return  the  Justice  of  the  peace  was  to  re- 
ceive a stated  salary  from  the  city.  The 
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question  for  decision  was  whether  the 
justice  was  required  to  turn  over  to  the 
city  fees  received  for  solemnizin^  mar- 
riages. Ve  said  that  the  solemnization 
of  a marriage  is  in  no  sense  a judicial 
act  ana  thfct  any  marriage  fee  received 
by  the  justice  is  for  services,  possibly 
of  a perambulutory  nuture  ‘wholly  dis- 
connected from  his  Judioiul  character.’ 

* * * n 


Thus  tile  authority  of  a oirouit  judge  to  perform  a 
marriage  oeremony  is  not  limited  to  his  circuit,  ana  in  uddi 
tion  he  does  not  perform  a judicial  act  in  solemnizing  mar- 
riat.es. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  deportment  that 
a circuit  jud«_o  hus  the  power  _nd  authority  to  solemnize  roar 
riagea  any  place  vithin  we  Jtate  of  iasouri. 


Hespeotfully  submitted 


JSNQhR  B.  WOOL/OIi 
Assistant  Attorney  General 


.JPPHOVLJ: 


aOY  ::ciiimiJK 
attorney  General 
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BANKS  AND  BANKING:  Power  and  authority  of  Legislative 

SMALL  LOAN  LAV/:  Committees  to  compel  the  production 

LEGISLATIVE  COMMITTEES:  of  books  and  records  of  American 

Investment  Company. 


March  17,  1943 


Mr.  Walter  S.  Bailey,  Chairman 
Legislative  Investigating  Committee 
Capitol  Building 
Jefferson  City,  Missouri 


Dear  Sir: 


, 

nr 
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Under  date  of  Larch  11th,  1945,  we  gave  you  our 
opinion  relative  to  t’xe  power  of  your  Investigating  Com- 
mittee to  punish  for  contempt. 

We  now  come  to  the  other  question  which  is  stated  in 
your  telegram  of  March  9th,  as  follows: 


"I  request  your  opinio:;  a3  to  the  power 
of  this  Committee  to  subpoena  and  compel 
production  of  records  and  question 
officers  of  the  American  Investment 
Company,  a holding  company  which  does 
not  loan  money  to  the  public  in  this 
state  but  does  loan  money  to  some  small 
loan  companies.’’ 


Substitute  Resolution  for  House  Resolution  No.  81, 
under  which  your  Committee  is  functioning,  orovidos  as 
follows : 


''WHEREAS,  tlio  Speaker  lias  appointed  a 
committee  of  tluree  members  of  the  house 
pursuant  to  Substitute  Resolution  for 
House  Resolution  No.  73;  aid 

"WHEREAS,  it  has  been  charged  that  there 
is  undue  and  improper  lobbying  activities 
upon  bills  which  deal  with  the  Interest 
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rates  and  charges  which  are  now 
being  made  and  cliarged  by  loan  com- 
panies in  this  State;  and 

"WHEREAS,  there  has  been  introduced 
and  is  pending  before  a committee  of 
tills  House , bills  which  deal  with  the 
rates  of  interest  charged  or  to  be 
charged  by  institutions,  agencies  and 
firms  loaning  money  to  the  citizens  of 
tills  State  and  it  is  contemplated  that 
other  bills  will  be  introduced  in  the 
House  which  deal  with  the  rates  of 
Interest  charged  by  other  financial 
institutions,  agencies  and  firms;  and 

"WHEREAS,  it  is  deemed  advisable  that 
a committee  bo  appointed  to  investigate 
and  mane  a survey  of  the  rates  of  int- 
erest charged,  and  the  proper  rates  of 
interest  which  should  be  charged  by  the 
institutions,  agencies  and  firms  in  the 
State  of  Missouri  which  are  loaning 
money  to  its  citizens,  in  order  that 
the  committee  or  committees  before 
which  said  bills  are  pending  or  will  be 
pending  in  tills  House,  will  have  the 
proper  information  before  them  when 
these  bills  are  considered  by  said  com- 
mittees or  the  House; 

"NOW  THEREFORE,  BE  IT  RESOLVED,  that  the 
committee  appointed  pursuant  to  Substi- 
tute Resolution  for  House  Resolution  No. 

73  be  hereby  authorized  and  empowered  to 
make  a full  and  complete  survey  and  in- 
vestigation of  the  interest  rates  novr 
charged>  or  proposed  to  bo  charged  in 
any  bills  introduced  in  the  House  by  any 
institutions,  agencies,  firms  or  corpora- 
tions doing  business  in  tills  State  and 
loaning  money  to  the  public  and  to  the 
citizens  of  the  State  of  Missouri;  that 
said  corasnittoo  be  authorized  and  empowered 
to  make  a survey  and  to  investigate  the 
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manner  In  which  said  Institutions, 
agencies,  firms  or  corporations 
operate  and  do  business  in  this  State, 
that  said  committee  be  further  auth- 
orised and  empowered  to  ma.:e  an  investi- 
gation of  the  alleged  lobbying  activi- 
ties of  any  of  said  institutions,  agen- 
cies, firms  or  corporations,  and  that 
said  committee  have  and  it  is  hereby 
given  tiie  power  by  the  bouse  of  Repre- 
sentatives to  summons  and  subpoena  wit- 
nesses and  compel  their  attendance,  to 
examine  witnesses  and  to  take  testimony 
under  oath  and  to  require  the  production 
before  said  committee  of  any  and  all 
records,  documents  and  papers  which  the 
committee  may  deem  necessary  in  making 
said  investigation  and  survey  and  that 
said  committee  be  authorized  to  do  all 
things  necessary  to  proceed  with  the 
authority  given  to  it  by  this  resolution; 
and 

"BE  IT  FURTHER  RESOLVED,  that  the  committee 
be  allowed  the  sum  of  not  more  than  One 
Thousand  Dollars  ($1000.00)  in  order  to  pay 
any  and  all  necessary  expenses  of  said  com- 
mittee in  making  said  survey  and  investiga- 
tion and  in  carrying  out  the  purpose  of 
tlxis  resolution  which  said  expenses  shall 
be  paid  out  of  the  contingent  fund  of  the 
House  of  Representatives. 


We  assume  tliat  you  refer  in  your  question  to  the  Amer 
lean  Investment  Company  of  Illinois,  which  is  incorporated 
under  the  laws  of  the  State  of  Delaware  and  licensed  to  do 
business  In  Missouri,  having  its  Missouri  office  in  the 
Ambassador  building,  St.  Louis,  Missouri. 

By  a reading  of  the  Resolution  set  forth  above,  we 
observe  that  your  Committee  lias  broad  powers  and  wide  lati 
tude  In  Its  Investigation.  The  Resolution  may  be  divided 
Into  two  parts* 
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First.  You  ore  author" zed  and  empowered  to  make  a 
full  and  complete  survey  and  investigate  all  ihterest  rates 
now  charged  or  proposed  to  be  oharged  in  any  bills  intro- 
duced in  the  House  by  any  institutions,  agencies,  firms  or 
corporations  doing  business  in  this  state  and  loaning  money 
to  the  public  and  to  the  citizens  of  the  state  of  Missouri; 
that  you  are  authorized  and  empowered  to  investigate  the 
manner  in  which  said  institutions,  agencies,  firms  or  corpor- 
ations operate  and  do  business  in  this  state. 

Second.  That  said  Committee  is  further  authorized  and 
empowered  to  make  an  investigation  of  the  alleged  lobbying 
activities  of  any  of  said  institutions,  agencies,  firms  or 
corporations. 

The  Committee  has  been  limited  in  its  investigation  to 
the  two  natters  as  above  set  forth,  and  you  desire  to  know 
in  your  request  whether  the  Committee  may  compel  the  produc- 
tion of  the  books  and  records  of  the  above  company  and  sub- 
poena the  officers  of  such  company  and  compel  them  to  testify 
as  to  matters  relevant  to  your  inquiry. 

The  purpose  of  your  Committee  is  to  investigate  those 
ifaatters  incorporated  in  the  Resolution,  and  gather  information 
and  make  recommendations  to  assist  the  legislature  in  enacting 
laws  on  the  subject  of  interest  to  be  charged  by  certain  agen- 
cies mentioned  above,  and  also  to  investigate  the  lobbying 
activities  of  such  agencies. 

In  59  Corpus  Juris,  under  the  title  of  "States"  at  page 
98,  the  following  mile,  or  rules,  supported  by  cases  from 
various  states  of  the  Union,  is  announced: 


"The  powers  of  the  investigating  committee, 
subject  to  limitations  upon  the  investigat- 
ing power  of  the  legislature,  are  In  general 
as  broad  as  the  resolution  constituting  it. 
While  the  powers  allowed  to  a legislative 
committee  are  necessarily  exceedingly  broad 
and  include  a search  Into  the  subject  matter 
of  the  investigation  far  beyond  the  scope  of 
a Judicial  trial,  not  being  confined  to  evi- 
dence such  as  would  be  required  upon  a trial 
at  law,  its  powers  are  not  unlimited  and  its 
Inquiry  must  be  confinod  to  facts  relevant 
to  the  inquiry,  and  the  answer  of  a witness 
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cannot  "be  compelled  either  by  the  logis- 
laturc  or  one  of  Its  committees  on  an 
Inquiry  or  investigation,  except  for 
legislative  purposes  or  in  acquiring  in- 
formation upon  which  to  predicate  remed- 
ial legi  slat  ion.  » » " 

(Italics  ours.) 


Post  of  the  cases  that  wo  irnvc  read  have  come  up  to 
the  courts  on  some  particular  question  asked  the  witness, 
or,  on  the  question  of  the  production  of  some  particular 
record  of  a corporation.  You  have  asked  us  to  give  our 
opinion  as  to  whether  you  nay  go  into  the  books  and  records 
of  the  American  Investment  Company,  although  wo  do  not  have 
before  ua  at  this  time  ary  fact  or  circumstance  whereby  the 
investigation  of  snail  loan  companies  require  you  to  investi- 
gate this  company,  except  the  bald  statement  that  it  loans 
money  to  certain  snail  loan  companies  and  is  a holding  company 
for  certain  small  loan  companies.  If  the  Committee  has  found 
some  fact  or  circumstance  of  direct  connection  between  the 
American  Investment  Company  and  certain  small  loan  companies, 
which  will  aid  and  assist  the  Committee  in  making  an  intelli- 
gent and  comprehensive  report  to  the  House,  it  nay  request 
the  American  Investment  Company  to  disclose  those  particular 
facts.  Vie  do  not  think,  however,  that  your  Committee,  with- 
out further  specific  Information  other  than  what  you  have 
given  us,  may  oompel  the  production  of  all  the  books  and 
records  of  that  company  or  any  other  company  which  loons 
money  to  small  loan  companies,  or  is  a holding  company  for 
3ane,  by  reason  of  thoso  facts  alone. 

Your  Committee,  as  stated  In  the  Resolution,  nay  examine 
witnesses  and  taJce  testimony  under  oath  and  require  the  pro- 
duction before  said  Committee  of  any  and  all  records,  docu- 
ments and  papers  whioh  the  Committee  '.aj  deem  necessary  in 
making  said  investigation  and  survey , which  we  interpretTo 
mean  that  the  Committee  may  question  witnesses  and  have  records 
produced  which  you  may  deem  relevant  to  the  matters  before  the 
Committee. 

In  the  case  of  Ex  parte  Conrade3,  135  ilo.  411,  a Committee 
was  appointed  by  the  House  of  Delogates  of  the  City  of  St. 

Louis  "to  fully  and  carefully  investigate  the  books,  records 
and  accounts  of  the  several  departments  (of  the  city)  wherein 
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returns  are  made  of  taxes,  and  report  their  findings  and 
recommendations  as  soon  as  possible."  The  court  held  in 
tills  case  that  this  authorization  by  the  House  of  Delegates 
did  not  empower  the  Committee  to  go  into  the  records  and 
question  the  officers  of  private  corporations,  for  the 
reason  that  it  did  not  have  such  right  under  the  resolution, 
because  it  was  limited  by  the  resolution  to  Investigate  the 
books,  records  and  accounts  of  the  several  departments  of 
the  city  and  not  of  other  corporations. 

In  the  case  of  parte  Battelle,  277  Pac.  725,  65 
A.L.R.  page  1497,  the  court  held  that  legislative  bodies  of 
a state  have  the  power  to  conduct  investigations  in  aid  of 
prospective  legislation  and  as  an  incident  to  that  power 
they  possess  the  authority  to  require  and  compel  the  atten- 
dance of  witnesses  and  the  production  of  books  and  papers 
and,  on  the  failure  of  a witness  to  appear,  or  to  produce 
the  required  documents,  the  legislature  has  the  power  to 
punish  for  contempt. 


CONCLUSION 


It  is,  therefore,  our  opinion  that  if  your  Committee 
has.  In  its  investigation  of  small  loan  companies,  discovered 
some  fact  or  circumstance  which,  in  your  opinion,  would  re- 
quire you  to  investigate  certain  records  of  the  American  In- 
vestment Company,  It  may  compel  Its  officers  to  disclose  such 
fact,  by  oral  testimony  or  the  production  of  its  records,  to 
ascertain  that  fact. 

We  do  not  think  that,  under  this  resolution,  you  have 
authority. to  compel  the  production  of  all  the  books  and 
records  of  this  company,  but  you  do  have  authority  to  require 
the  officers  of  the  American  Investment  Company  to  testify 
orally  before  your  Committee  as  to  relevant  and  material  facts 
which  may  be  within  the  Jurisdiction  of  the  Committee  or  ger- 
mane to  the  matters  before  you,  or  to  produce  their  records 
to  that  extent. 

Finally,  it  resolves  Itself  into  this  question,  if  the 
officers  will  not  disclose  the  pertinent  facts  by  oral  testi- 
mony, or  supply  those  facts  by  their  records,  then,  in  that 
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event,  it  becomes  a question  for  the  courts  to  determine, 
based  on  the  particular  question  asked  or  record  requested 
to  be  produced,  by  some  appropriate  court  proceeding. 


Respectfully  submitted. 


C07ELL  R.  HEWITT 

Assistant  Attorney-General 


CRHrCP 

APPROVED: 


RG^  I'cKITTRIC*. 
Attorney-General 


COUNTY  TREASURER: 


Must  pay  warrants  In  regular  order  of 
presentment  even  though  judgment  has  been 
obtained  on  them. 


May  10,  19a 3 
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Hr,  h,  A.  Ballard 
County  treasurer 
Doniphan,  Missouri 


filed] 


Dear  Sirs 


>e  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  May  5,  1943,  which  reads  as  follows: 


"The  treasury  of  Ripley  county,  Missouri 
has  some  funds  in  several  tack  yetrs. 

There  are  outstancing  warrants  in  those 
years,  and  also  some  judgments  against 
the  County  of  Ripley  based  on  v/arr  r.ts 
issued  on  tne  revenue  for  thos6  years. 

"l  desire  an  opinion  concerning  whether 
in  setting  the  money  aside,  I should  ig- 
nore the  warrants  that  have  been  reduced 
to  judgment,  or  whether  I should  set  aside 
the  money  and  pay  them  in  their  regular 
order,  just  as  if  they  had  not  been  sued 
upon. n 


Section  13833  R.  S.  Missouri,  1939,  reads  as  follows: 

nNo  county  treasurer  in  this  state  shall 
pay  any  warrant  drawn  on  him  unless  such 
warrant  be  presented  for  payment  by  the 
person  in  wnose  favor  it  is  drawn,  or  by 
his  assignee,  executor  or  administrator; 
and  when  presented  for  payment,  if  there 
be  no  money  in  the  treasury  for  that  pur- 
pose, tne  treasurer  shall  so  certify  on 
the  back  of  the  warrant,  and  shall  date 
and  subscribe  the  same." 
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Under  the  above  section  if  a warrant  is  presented 
for  payment  or.  a fund  in  which  there  is  no  money,  it  is 
the  duty  of  the  county  treasurer  to  certify  that  fact  on 
the  ack  of  the  warrant  and  the  date  of  the  preser Iment . 

Section  13858  R.  m.  ] isaouri,  1939,  partially  reads 
as  follows: 


" * * * but  no  county  treasurer  shall 

draw  any  check  upon  the  fund s in  ary 
depositary  unless  there  is  sufficient 
money  belonging  to  said  fund  upon  w ich 
said  warrant  is  drawn  to  oay  the  3ome, 
and  no  money  belonging  to  said  county 
shall  be  paid  by  any  depositary  except 
upon  checks  of  the  county  treasurer.  #*H 


Section  13801  R.  3,  Missouri,  1939,  partially  reads 
as  follows : 


"He  shall  procure  and  keep  a well-bound 
book,  in  which  he  shall  make  an  entry 
of  all  warrants  presented  to  him  for  pay- 
ment, which  shall  have  been  legally  drawn 
for  money  by  the  county  court  of  the  coun- 
ty of  which  he  is  the  treasurer  stating 
correctly  the  date,  amount,  number,  in 
whose  favor  drawn,  by  whom  presented,  ar.d 
the  date  the  same  as  presented;  and  all 
warrants  so  presented  shall  oe  paid  out 
of  the  funds  mentioned  in  such  warrants, 
and  in  the  order  in  which  they  shall  he 
presented  for  payment:  # * * -*  * *.h 


Under  the  above  partial  aectior  all  warrants  that  have 
been  presented  and  certified  by  the  treasurer  as  to  no  funds, 
shall  be  paid  in  the  order  ir,  which  they  are  oresented.  Mince 
we  are  presuming  that  the  warrants  upon  which  judgments  have 
been  obtained  have  been  presented  for  payment,  and  are  prop- 
erly certified  as  to  no  funds,  they  should  follow  the  regular 
order  of  payment,  as  set  out  in  the  above  section.  The  pur- 
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pose  of  the  certification  of  warrants,  showing  the  re  are 
no  fun<-  s in  the  treasury  to  meet  them , is  to  entitle  the 
owner  of  the  warrant  to  an  early  payment  and  the  allowance 
of  interest  on  the  warrants  from  the  date  of  the  presentment. 
It  has  been  held  that  a count:,  warrant  only  draws  interest 
from  the  time  of  its  presentation  to  the  county  treasurer, 
where  there  is  no  money  in  the  treasury  to  pay  it.  (lsenhour 
v.  i-arton  County,  190  wo.  155.) 

A county  warrant  upon  which  a Jud  ment  has  been  ob- 
tained, is  merely  the  evidence  of  an  indebtedness,  and  the 
judgment  is  not  granted  any  priority  over  other  warrants 
which  were  certified  previous  to  the  certification  of  the 
warrant  upon  which  the  jud;  ment  is  based.  That  a county 
warrant  upon  which  a judgment  has  been  obtained  is  merely 
evidence  of  the  indebtedness,  was  held  in  the  case  of  Stur- 
divant Bank  v.  Stoddard  oounty,  332  Mo.  568,  1.  c.  572,  58 
5.  . (2d)  702,  where  the  court  said: 


"In  lsenhour  v.  barton  County,  190  i*»o. 

163,  170,  88  S.  «•  759,  we  held  that 
county  warrants  are  merely  evidences  of 
indebtedr ess , and  that  the  General  /ssera- 
bly  had  the  power  to  provide,  as  it  did 
by  what  is  now  Section  12171,  Revised 
Statutes  1929,  that  when  any  such  war- 
rant is  pres  in ted  for  payment,  if  there 
is  no  money  in  the  treasury  for  such  pur- 
pose, the  treasurer  shall  so  certify  on 
the  back  of  the  warrant,  and  shall  date 
and  subscribe  the  same,  section  12139, 
Revised  Statutes  1929,  further  provides 
that  'all  warrants  so  presented  shall  be 
paid  out  of  the  funds  mentioned  ir.  such 
warrants,  and  in  the  order  in  which  they 
shall  be  presented  for  payment.'  (5) 
also,  : i ave  ruled  in  State  ex  rel.  v. 
Hortsman,  149  Mo.  290,  295,  50  S.  Y, . 311 
(opinion  disapproved  in  some  respects  in 
State  ex  rel*  v.  Johnson,  162  Ho*  621, 

633,  63  s.  . 390,  but  reaffirmed  In  this) 
that  a judgment  founded  on  a county  war- 
rant rives  no  preference  over  the  warrant 
as  to  payment.  n #*##**'' 


Mr.  h.  A.  Ballard  (4)  May  10,  1943 


Section  12139  h.  S.  Missouri,  1929,  is  now  Section 
13801  R.  S.  Missouri,  1939. 

Also,  in  the  case  of  Douglas  County  v.  Eank  of  Ava, 
333  Mo.  1195,  1.  c.  1200,  65  S.  1 . (2d)  104,  the  court 
said: 


n * * It  is  evident  here  that  if  the 

deferdart  tank  had  sued  plaintiff  on 
these  county  warrants  drawn  on  and  pay- 
able. out  of  the  county  revenue  for  1930, 
it  would  not  be  a complete  defense  to  show 
that  the  county  had  no  such  funds  out  of 
which  to  pay  same,  but  the  status  of  any 
judgment  obtained  a a Inst  the  county  on 
these  warrants  drawn  on  the  county  revenue 
fund  would  be  subject  to  the  same  limita- 
tions and  restrictions  as  to  payment  as 
the  warrants  themselves  and  could  not  be 
enforced  a alnst  the  de~03i t nor  in  ques- 
tion belonging  to  other  funds.  * * ” 

(Underscoring  ours.) 

Under  the  above  holding  the  county  warrants  upon 
which  judgments  are  obtained  would  be  subject  to  the  same 
limitations  and  restrictions  as  to  payment  as  other  warrants. 


CO  CLUS10K 


It  is,  therefore,  the  opinion  of  this  department  that 
the  treasurer  of  Ripley  oounty  should  set  aside  the  funds 
which  he  has  received  from  back  years  for  all  warrarts 
properly  certified  and  such  warrants  should  be  paid  in  the 
order  of  their  date  of  presentment  and  certification. 

It  is  further  the  ooinicn  of  this  department  that  the 
county  treasurer  should  not  ignore  the  warrants  that  have 
been  reduced  to  judgment,  but  should,  set  aside  the  money 
he  has  received  end  pay  them  in  their  regular  order.  Just 
as  if  they  had  not  been  sued  upon. 

APPROVED  BY:  Respectfully  submitted 

« 

ROY  McKiTTRiCK  V,.  J.  BURXR 

Attorney  General  Assistant  Attorney  General 
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COUNTY  COURT.  Two  members  are  sufficient  to  transact  business 


December  29,  1943 


Honorable  George  Bales, 
Clerk  County  Court 
Grant  City,  Missouri 

Dear  Mr.  Bales: 


Under  date  of  Deoembor  22,  1943,  you  wrote  this  office  requesting 
an  opinion  as  follows: 

"I  am  writing  you  as  clerk  of  the  County 
Court  of  this  Worth  County,  Missouri. 

"You  are  already  advised  that  our  county 
court  ia  comprised  of  Frank  Sego,  Presiding 
Judge,  H.  F.  Holland  and  E.  A.  Matthews, 

Associate  Judges. 

"Frank  Cego,  the  Presiding  Judge,  on 
December  15th,  1943,  left  here  for  parts 
unknown,  leaving  his  family,  home  and 
business  and  under  ciroumatances  under  whloh 
most  certainly  he  will  not  return  und  could  not 
continue  to  be  presiding  Judge  if  he  did 
return. 

"As  the  remaining  members  of  the  County 
Court  and  myself  understand  the  law, 

Section  2477,  R.S.  1939,  when  a vaoanoy 
oocura,  such  vacancy  shall  be  certified 
by  myself  to  the  Governor,  who  will  fill 
the  vacancy,  but,  of  course,  we  hove  the 
question  of  when  this  vacancy  occurs  or 
whether  there  is  a vacancy.  This  Pre- 
siding Judge  has  simply  left  here,  and  as 
indicated  above,  certainly  will  not  return 
or  will  not  in  any  event  continue  to  be 
presiding  Judge.  >Vhat  the  remaining  members 
of  the  County  Court  and  myself  want  to  know 
is  wnether  or  not  the  two  remaining  members 
of  the  Court  can  go  ahead  and  transact  the 
County's  business  under  these  ciroumst&noes 
and  without  the  Presiding  Judge  being  here. 

I have  taken  this  matter  up  with  the 
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Prosecuting  Attorney  here,  Mr.  John  jSwing, 
and  also  he  suggests  that  I write  you  for  an 
opinion  on  this  question.  You  will  have 
in  mind  also  that  this  is  nearing  the  end 
of  the  year,  and  it  is  necessary  to  dose 
this  year*  s business  of  the  County. 

**We  will  appreciate  hearing  from  you 
promptly.  We  would  like  for  you  to 
include  in  this  opinion  as  definitely 
as  you  can  the  powers  of  the  remaining 
members  of  the  County  Court,  and  what 
we  can  do,  and  how  to  do  it,  and  also  when 
we  are,  and  how  we  can  determine  there 
is  a vacancy.  Due  to  the  peculiar  cir- 
cumstances here  and  the  pressing  need  of 
action  by  the  County  Court,  we  will 
appreciate  your  prompt  reply. ** 

Your  question  regarding  the  transaction  of  business  by  the  County 

Court  is  answered  by  Section  2493,  , article  13,  Chapter  10,  which 

section  is  as  follows: 

**A  majority  of  the  Judges  of  the  county 
court  shall  constitute  a quorum  to  do 
business;  a single  member  may  adjourn 
from  day  to  day,  and  require  the  attendence 
of  those  absent,  and  when  but  two  judges 
are  sitting  and  they  shall  disagree  in 
any  matter  submitted  to  them,  the  decision 
of  the  presiding  judge  at  the  time  being, 
to  be  designated  by  the  clerk  of  such  court, 
shall  stand  as  the  judgment  of  the  court.** 

Quorum  is  defined  in  Webster*  s New  International  Dictionary, 

Second  Edition,  as: 

"Such  a number  of  the  officers  or  members 
of  any  body  as  is,  when  duly  assembled, 
legally  competent  to  transact  business. 

The  quorum  of  the  body  is  an  absolute 
majority  of  it,  unless  the  authority  by 
which  the  body  was  created  fixes  it  at  a 
different  number.** 
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And  the  following  definition  of  the  word  quorum  is  taken  from 
the  Georgia  case  of  Morton  ys.  Tallmage  144  S.E. Reporter  Ills 

"Quorum  is  such  a number  of  the  members 
of  a body  as  is  competent  to  transact 
business  in  the  absence  of  the  other 
members .* 

/ 

In  regard  to  when  a vacancy  will  exist,  the  law  is  well  settled 
that  the  power  to  fill  a vacancy  does  not  ordinarily  carry 
with  it  the  power  to  determine  that  a vacancy  exists.  When 
an  officer  is  once  elected  and  cualified  he  continues  to  hold 
the  office  for  the  term  to  whioh  he  was  elected  unless  he 
dies,  resigns  or  is  ousted  by  a judgment  of  ouster  rendered  by 
a court  of  competent  jurisdiction.  Under  the  exceedingly  brief 
statement  of  facts  in  your  letter  the  present  presiding  judge 
will  continue  to  hold  his  office  for  the  term  unless  he  dies, 
resigns  or  is  ousted. 


Conclusion 

The  two  members  of  the  county  court  have  authority  to  transact 
business  in  the  absence  of  the  presiding  judge  and  the  county 
clerk  should  designate  one  of  the  associate  judges,  such 
designation  being  entered  in  the  records  of  the  Court. 

Respectfully  submitted, 


W.  0.  JACKSON, 

Assistant  Attorney  General 


APPROVED: 


ROY  L'cKITTRICK 
Attorney  General 
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APPROPRIATIONS: 


Funds  may  be  appropriated  in  1943-44  biennium  to 
cover  costs  of  government  in  1945,  but  total 
period  covered  may  not  exceed  two  years  from  pas- 
sage of  appropriations  act. 


February  1C,  1943 


honorable  hilliam.  Barton 
Ltate  Representative 
I ont  ornery  County 
Jefferson  City,  Missouri 

Dear  sir: 


T!  is  v;  ill  acknowledge  receipt  of  your  letter  of  January  21, 
1943,  which  is  as  follows: 


"Lay  the  Cfnd  General  Assembly  extend  an 
appropriation  into  the  1945  biennium  provided 
th  t such  extension  does  not  go  beyond  the 
two-yecr  or  od  us  set  forth  in  the  consti- 
tution, of  Lissouri,  Article  ID,  lection  19, 
from  the  final  passage  and  approval  of  such 
uppropriat ion  for  the  urpoee  of  a^lng  obli- 
ations  in  >art  of  1945-44  and  the  e*rly  part 
of  1945  anu  within  the  two-year  period  for 
which  the  appropriation  was  made? 


"If  appropriation  can  be  made  in  tills  matter 
nd  bills  created  within  the  two-year  period, 
particularly  the  first  ^art  of  1945,  It  would 
expedite  matters.  I have  oeen  unable  to  find 
any  authority  that  would  prevent  appropriations 
being  made  in  tills  matter  ana  would  like  to 
know  if  you  ‘have  any  information  that  will  elp 
me  in  eolvlnf_  this  problem. 


"An  opinion  in  the  light  of  t.J.s  Inquiry  and 
in  answer  to  my  question  will  be  greatly  ap- 
preciated. " 


In  answering  your  question,  we  first  look  to  the  .istory  brek 
of  the  adoption  of  i oction  19  of  Article  X of  the  uunstltution 
1375.  The  Constitution  of  1365,  Article  XI,  cction  6 (G.S. 
lSGo)  provided: 
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"No  money  shall  be  drawn  from  the  treas- 
ury, but  in  consequences  of  appropriations 
made  by  lan;  and  an  a:curate  account  of 
the  receipts  and  expenditures  shall  be  an- 
nually published.” 

Under  this  . rovisi ,n  the  General  Assembly,  Ln  acts  providing 
for  the  payment  of  obligations  of  the  strte,  made  continuing  ap- 
propriations. That  is  to  say,  said  body  in  providing  compensa- 
tion for  an  officer,  would  appropriate,  in  the  act  providing 
the  compensation,  a certain  sura  as  a standing  annual  appropria- 
tion. 


The  1875  Constitution  contains  two  provisions  concerning 
appropriations.  One  is  lection  4 3 of  Article  IV  which  prescribes 
the  oruer  in  which  appropriations  snail  be  maae.  Said  section 
provides  in  part: 

"All  revenue  collected  ana  moneys  received 
o j the  State  from  any  source  whatsoever  shall 
o into  the  treasury,  and  the  General  Assembly 
snail  nave  no  power  to  divert  the  same,  or 
to  permit  money  to  be  drawn  from  the  treasury 
except  in  pursuance  of  regular  appropriations 
made  by  lav;.  >:■ 

This  section,  by  itself,  in  so  far  a s it  relates  to  appropriations 
: a e by  law,  would  not  seem  to  materially  alter  t pe  13G5  provision. 
. owever , the  other  provision  of  the  1875  Constitution  is  rectlon  19 
of  Article  X and  th  t section  provides: 

"Wo  moneys  shall  ever  bo  paid  out  of  the 
treasury  of  this  State,  or  any  of  the  funds 
under  its  management,  except  in  pursuance 
of  an  appropriation  by  law;  nor  unless  such 
payment  be  made,  or  a warrant  shall  have 
issued  therefor,  within  two  years  after  the 
passage  of  such  appropriation  act;  ana  ev.  ry 
such  lav.,  making  a new  a ->ropriation,  or 
continuing  or  reviving  an  appropriation,  shall 
distinctly  t -ecify  tiie  sum  appropriated,  and 
the  object  to  which  it  is  to  be  applied;  a :d 
it  shall  not  be  sufficient  to  refer  to  any 
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other  law  to  fix  such  sum  or  objecti  A reg- 
ular statement  and  account  of  the  receipts 
and  e xpenaitures  of  all  public  money  shall 
be  published  from  time  to  time." 

It  will  be  notlceu  that  the  first  clause  and  last  sentence  of 
this  section  are  substantially  the  sa.e  as  the  1365  provision. 
•3ut  t » lnterve  ling  clou,  n are  entirely  new.  ±he  intervo  xl 
clause,  tin.  t has  a bearing  upon  your  question  is  that  providing 
that  no  money  shall  be  paid  out  of  the  treasury  pursuant  to  an 
appropriation  "unless  such  payment  shall  be  made,  or  a arrant 
S iall  \avo  Issued  therefor,  within  two  ^ears  after  the  passage 
of  such  appropriation  act." 


i’he  purpose  of  this  clause  and  the  evils  It  was  intended 
to  abolish  are  st.  ted  in  . tnte  on  rel.  i.o.  i tate  Bo  ru  of  ri- 
culturc  v.  .olladay  64  Ko.  526  (1077)  where  it  is  said  (l.c. 
5i;7) : 

\ 

i a ' cause  heretofore,  owing  to  the  num- 
ber and  variety  of  special  appropriations 
hidden  in  numerous  and  disconnected  scsson 
acts,  and  extending  >_urin  a long  scries  of 
years,  it  was  next  to  Impossible,  even  after 
exhaustive  care  and  r s arch,  to  ascertain 
the  precise  financial  st  tus  of  the  state, 

* * the  evident  purpose  of  a * 

(tie  constitutional  provision.)  was  to  show 
cnee  every  two  ye  re,  by  a general  appropri- 
ation act  ana  at  on'-  connected  vie v. , all  sums 
wnich  the  suuitor  during  the  next  ensuing 
biennial  period  could  be  lawfully  called  upon 
to  issue  his  warrant." 

i‘he  Court  further  staied  (l.c.  52Q) : 

a ■Vc  and  if  any  doubt  should  still  linger 
in  the  rninu  ,n  this  subject,  that  doubt  will 
be  quickly  resolved  in  favor  of  the  position 
we  .eve  assumed  by  examination  of  the  debates 
in  the  convention  wi  len  framed  the  constitu- 
tion. >*hen  specking  of  section  19,  supra, 

. i*.  uttc..er  observed:  ’In  regard  to  the  section. 
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I deslx'e  to  say  that  if  I unaerstand  the 
object  of  It,  l_t  _to  /:ee.-  t lie  Matter  of 
i>  j_.ro  ->r la  il ons  close  up  to  etlxr.  An  ap- 
propriation .;.ade  at  one  time,  made  we  v-ill 
say  todaj , b_,  law,  and  no  warrant,  for  in- 
stance, Issued  for  that  appropriation  until 
two  pears  ence,  we  j.lnd  that  the  Ltate 
finances  would  be  .n  such  a condition  tltat, 
unless  we  ut  some  limit  upon  this  thing,  it 
will  be  al  .ost  impossible  to  know  how  the 
treasury  does  stand. ’ 

"And  commenting  on  tlx  same  section,  ...x*.  i.Uad 
said:  'How,  the  object  of  tine  committee  was 
to  restore  to  the  general  revenue  the  balances 
of  x lie  a jproprlatlons  not  appliod  at  the  end 
of  every  two  „errs,  so  that e ach  session  of 
the  General  Assembly  should  make  a jproprlatlons 
j or  the  term  aurin*  which  they  were  elected, 
ana  not  leave  these  appropriations  open  to  be 
drawn  upon  at  any  time,  which  avc  been  made 
by  precedln.,  Gen:  ral  Assemblies.  rt  x va s t o 
close  up  the  books  at.  le<  st  »nce  c vexy  two  years , 
and  then  if  any  appropriation  be  made , le t xE 
be  made  by  the  General  Assembly  then  in  session.'" 

Also,  the  court  stated  (l.c.  53c7): 

"■»  * * no  approcriat xon  yossemcs  any  valid- 
ity, force,  or  even  existence,  after  the 
lapse  wf  two  years  (fx*om  the  date,  of  Its 
passage ) . " 


Thus  we f ee  that  the  purpose  of  the  constitutional  provision 
was  to  pi'ovide  a maximum  period  of  t irne  which  could  be  covered 
in  an  appropriation  uct  so  that  a balance  could  be  struck  at  least 
once  every  two  years.  Its  pui'pose  certainly  was  not  to  .revent 
the  General  Assembly  from  covering  tic  full  period  allowed,  if 
it  so  uesired.  If  an  appropriation  act  is  Invalid  nu  of  noibx’ce 
after  t t time,  it  must  necessarily  lave  been  valid  and  in  force 
up  until  that  period  has  elapsed. 


on 
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.owever,  some  of  the  langur  gc  of  the  opinion  of  the 
court,  above  quoted,  is  susceptible  to  being  construed  to 
inuicate  that  the  court  war  of  the  vi<  that  ap  ropriatiuns 
by  foroe  of  the  constitution,  .lapsed  with  t lie  beginning  of 
each  legislative  biennium*  I jp  example,  in  the  first  excerpt, 
the  coi  rt  refers  to  the  "ensuing  biennial  period."  \nd  in 
the  second  excerpt  the  comments  of  hr.  l.uud  are  that  each  Gen- 
eral Assembly  "should  make  appropriations  for  tne  tern  for 
which  they  were  elected."'  The  court’s  comment  in  the  first  ex- 
cerpt, we  think,  mi  ht  well  be  waken  to  refer  to  the  ensuing 
two  ..ears  following  the  passage  of  the  appropriation  act,  rather 
than  as  a refers  ice  to  the  oiennial  period  for  which  a member 
of  the  House  of  e resentatives  is  elected.  Particularly , should 
such  language  be  given  this  construction  when  considered  in 
onnccuion  with  the  court’s  statement  that  "no  appropriation 
possesses  any  validity,  force  or  even  existence,  after  the  lapse 
of  two  years  (from  tht  date  of  its  past  age)." 

It  Is  common  knowledge  t'uat  the  General  assembly  since  1675 
never  has  passed  tui  appropriation  act  on  the  iirst  uay  of  its 
session  and  therefore,  if  any  erfect  is  to  be  given  that  part 
of  ..ection  19  of  Article  X,  under  discussion,  no  appropriation 
would  lapse  under  the  Constitution  on  the  first  day  of  a suc- 
ceeding se.sion  of  the  General  Assembly.  As  a matt  r of  fact, 
it  would  be  impossible  for  a Gere  ral  Assembl.  to  ..•ass  on  appropri- 
ation act  on  the  first  uay  of  its  session,  so  that  it  would 
1 pee  clue  to  Lhe  two-,,ear  constitutional  limitation,  at  the  be- 
i ining  of  the  session  of  the  succeedln.  General  Assembly,  i'his, 
because  of  the  provision  of  the  Constitution  r eiuirin  bills  to 
a r d on  fc  different  days  in  each  home  (.ec.  ho  Art*  IV 
i.o.  Const) . 

The  Constitution  clearly  ;enr.its  money  to  be  aid  out  of 
the  treasury,  under  an  a propriation,  at  any  time  within  two 
years  of  the  passage  of  the  appropriation  act.  It  also  clearly 
permits  money  to  be  aid  out  of  the  treasury,  under  an  appropri- 
ation act,  alter  the  lapse  of  two  years  from  the  passage  of  the 
ap  ropriation  act,  if  the  werrr  it  authorising  such  payment  was 
issued  ?rior  to  xpiration  of  the  two-year  erioa.  Therefore, 

there  can  be  .10  force  to  the  proposition  that  each  General  ; ssembly 
as  the  sole  right  to  make  e.pro  riations  that  cover  the  two-year 
rm  for  v ic  members  of  the  o se  rre  elected.  If  an  appropri- 
ation act  can  cover  a maximum  . ariod  of  two  years  from  the  date 
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of  its  ,asea^e,  It  would  always  cover  a period  of  time  in  a 
succeeding;  session  of  the  General  Assembly. 

The  re  ar.cs  of  hr.  muted,  if  folloved  literally,  would  bring 
about  an  Impossible  situation.  Lr.  kudd  seemed  to  be  of  the 
opinion  that  the  constitution  required  appropx*iatlon  to  lapse 
at  the  beginning  of  each  session  of  trio  General  Assembly.  (i'het 
seems  to  us  the  o.il^  conclusion  that  may  be  aravn  from  his 
statement  th:  t each  General  Assembly  C-.oulu  make  tx  appropri- 
ations for  the  tern  for  which  they  were  elected.)  Yet  the  Con- 
stitution says  that  appropriations  may  be  made  covering  a period 
of  t wo  years  from  the  aate  of  ./assart  of  the  appropriation 
act,  which  period,  • e . eve  shown  will  always  extend  i ito  the 
erlod  for  which  members  of  the  house,  of  a succeeding  General 
sse.-bly,  are  elected,  thus,  Lr.  Liuud's  views  art  uircctly 
in  conflict  with  t:ie  language  of  the  wons tltution,  and  if  iol- 
lowed,  require  the  General  Assembly  to  cover  a less  oeriod  of 
time  in  an  appropri;  tion  act  than  the  maximum  1/erIod  tiic  t ti  e 
Constitution  fn  rmits.  It  is  further  to  be  noticed,  tin  t the 
court  in  the  olladay  cite,  stressed  by  Italics,  only  chat  art 
of  the  remarks  of  . r.  Letcher  and  r.  uud,  avin  to  do  v.ith 
keeping  the  appropriations  close  to  ether  and  closing  the  books 
at  least  once  In  every  two  ...ears.  Ho  stress  Is  laid  on  hr. 

Ludd’s  remarks  as  to  a General  Assembly  making  the  appropriations 
covering  the  term  for  which  they  were  electee. 

It  i.aa  been  said  that  remarks  made  in  such  Contentions  ";.re 
not  the  mo: t trustworthy  aims,  since  t ose  in  no  vise  necessarily 
represent  the  views  of  the  majority  of  the  conventions  and  loss 
certainly  reflect  those  of  the  people  vv  use  votes  adopted  the 
constitution  but  who  did  not  near  the  debates."  . t:  te  ex  rel. 
iember*  or  v.  Board  of  Curators  Lo8  Lo.  598,  ilo. 

I'ou  have  previously  been  furnished  with  a co  jy  of  our 
opinion  under  date  of  April  1936  to  bam  . 1‘rimble.  in  t-.at 
opinion  reliance  s placed  on  the  cxcer  ts,  above  uotea,  from 
olladay  c .t  as  to  what  r.  dd  sa  d in  the  convention, 
to  sup  ort  the  statement  "th-  t each  legislature  controls  w.iat 
onej  to  o spent  dur  ng  the  biennium  for  v;  lch  it  is  elected, 
l'he  jUostion  there  >rt sontcu  uio.  not  require  t -is  uetc  ruination 
; nd  we  have  . bovt  demonstrated  o\  sue,  cannot  be  correct  if 
any  meaning:  is  to  be  given  to  the  rovltlon  of  t e constitution 
making  appropriations  valid  fur  t ie  full  two  jears  from  the  ate 
of  .a sea  e.  l'he  oropriation  mider  consideration  in  the  i'rimble 
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opinion  by  its  own  terms  limited  ti use  of  the  funds  appropri- 
ated to  ” the  1237  and  1933"  biennium*  It  tas  that  factor 
which  impelled  t e conclusion  there  readied,  x'hat  appropriation, 
like  all  others  in  the  pest,  or.l.,  covered  ti.e  period  from  the 
date  of  its  passage  to  the  commencement  of  the  next  re  ular 
session  of  the  General  . ssembly  - a period  of  something  Iocs 
than  two  years* 


CONCLU:  I OH 


..e  therefore  are  of  the  opinion  that  the  6Sind  General  ssem- 
bly  may  adopt  m appropriation  act  which  would  authorize  pay- 
ment of  money  out  of  the  treasury  during  the  year  IS  15.  Of 
course,  such  an  act  must  not, by  its  own  terms,  limit  the  auth- 
orization to  the  1943-44  biennium,  aid  would  only  be  valid 
two  years  from  the  ..ate  of  its  passage.  i*or  example,  such  an 
act,  if  passed  on  hay  1,  1943,  would  be  valid  and  in  full 
force  until  the  cloie  of  the  day  of  April  51,  l- 45,  and  even 
after  thf  t date,  money  could  be  paid  out  under  such  appropriation 
act,  if  the  warrant  therefor  was  issued  rlcr  to  the  close  of 
^•il  31,  1S45.  - o i vtr,  In  this  connection,  con- 

sideration v.oula  have  to  be  iven  to  some  cnange  in  lection  13051 
a.  I . Lo.  1939,  ana  any  other  similar  provisions  if  they  exist. 

% he spect fully  submitted 


LA  ...  UCK  L.  Si Y 
Assistant  Attorney  General 


A nOV  D: 


~ L chi Ifni Ch 

Attorney  General 
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SCHOOLS: 


(1)  School  boards  in  common  school  districts 
cannot  set  up  two  voting  places  for  the  elec- 
tion of  county  superintendent;  (2)  School 
boards  in  city,  town  and  consolidated  districts 
may  designate  more  than  one  voting  place;  (3) 
Counties  are  not  required  to  provide  ballots 
for  election  of  county  superintendent;  (4)  No 
special  kind  of  ballot  is  required,  and  no  one 
is  charged  specifically  with  the  duty  of  fur- 
nishing ballots;  and  (5)  School  boards  should 
provide  blank  ballots  for  use  of  the  voters. 


Larch  5,  1543 


-r.  -idwurd  J.  erry 
Superintendent  of  chools 
Iron  County 
Ironton,  isnouri 


0 


Dear  ■ r.  ■ erry* 


he  have  your  letter  of  recent  dnta  which  reads 
as  follows: 


"I  have  two  quest ions  that  I would  like  to  unk 
your  ooinion  on.  .list,  does  a school  board 
have  the  authority  to  set  up  two  voting  pluces 
for  rohool  elections  within  a district'?  Se- 
cond, does  the  county  have  the  responsibility 
of  providing  ballots  for  the  eleotion  of  coun- 
ty superintend entl  If  it  isn't  mi  ndi  tory 

that  they  provide  ballots  is  there  onv  speoial 
kind  that  has  to  be  provided  and  who  must  fur- 
nish same*.  ” 


V/e  will  answer  the  questions  in  the  order  set  out  in 
your  letter. 


I 


Dow s a school  oard  have  the  authority  to  s.t 
up  two  votin’  places  for  sc'  ool  elections  within  a district? 


on.  udward  J.  berry 
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You  do  not  state  v.'iut  typo  or  district  you  in- 
quire ab  mt  • The  lav;  i?  different  as  to  different  types 
of  districts.  In  u common  eohool  district  th  Law  >ro- 
vides  that  the  annual  meeting  of  the  voter?  of  the  dis- 
t:ict  shall  : 3 Id  at  le  sohoolhouse  or  the  distriot* 

That  law  is  action  1041C  ...  . . o, , lf.;0,  wiiieh  reads  as 

f ollov.r. : 


”T\  annuul  jneotin  of  each  i chool  distilot 
shall  b*  held  on  tho  ‘irst  uesduy  in  -prll  of 
each  year,  at  the  district  sohoolhouse , oo  iuonc- 
ing  t 2 o'clock  3*  . If  no  sohoolhouse  is 

locat.d  v;ithin  the  district,  tho  il^ce  of  i*aot- 
){  Lgnatad  by  notices,  osted 
five  public  ilaoos  within  tho  district  fifteen 
days  previous  to  uwual  leeti  , or  by 

tice  or  same  length  of  time  in  all  the  news- 
papers mbllehed  in  th  . district,  givi 

.,  '1  ce  nd  purposes  of  such  aeeting** 


The  above  statute  is  plain  .aid  specific  and 
requiz  the  leeting  be  .hold  at  tho  sohoolhouse* 

No  discretion  i?  left  to  the  director?  a;  to  changing 
the  place  of  meeting,  xoe  t where  ther  . cbool- 

houee  in  th<  district. 


-r  to  city,  town  unci  cca.  olid,  ted  districts, 
Section  10483  K.  ...  ho.,  1939,  oontrols.  That  section 
reads  s follov/s: 


"The  .ualifiud  voters  of  such  tov.n,  city  or 
consolidated  school  district  shall  vote  by 
ballot  upon  ull  questions  provided  by  lav;  for 
submission  run  ool  Btlnge,  and 

such  election  shall  be  held  on  the  first  Tuos- 


Mr.  Edward  J.  Herrs'- 
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day  in  April  of  each  year,  and  at  such  conven- 
ient place  or  -laoes  within  the  distriot  as 
the  board  nay  designate,  beginning  at  7 o’clock 
a.  m.  and  closing  at  6 o’clock  o.  a.  of  said 
day.  * * * * rovidod,  that  in  all  cities 

and  towns  having  a nopulation  exceeding  two  thou- 
sand and  not  exceeding  one  hundred  thousand  in- 
habitants, in  counties  containing  not  less  than 
two  hundred  thousand  nor  more  than  four  hundred 
thousand  inhabitants  accordihg  to  t.he  last  na- 
tional census,  said  elections  nay  at  tho  option 
of  the  board  be  held  at  the  same  time  and  Pla- 
ces as  the  election  for  municipal  officers  and 
in  all  cities  and  towns  having  a copulation  ex- 
ceeding two  thousand  and  not  exceed  log  one  hun- 
dred thousand  Inhabitants  in  other  counties, 
said  elections  shall  be  held  at  the  same  time 
and  places  as  the  election  for  municipal  offi- 
cers, and  the  judges  and  clerks  of  such  munici- 
pal election  shall  act  as  judges  and  clerks  of 
said  school  election,  but  ths  ballots  for  said 
school  election  shall  be  upon  separate  pieces 
of  paper  and  deposited  in  a separate  ballot  box 
kept  for  that  purpose.  ould  such  school  dis- 
trict embrace  territory  not  included  in  the  li- 
mits of  such  city  or  town,  the  qualified  voters 
thereof  may  vote  at  such  voting  precinct  as  they 
would  be  attached  to,  provided  the  ward  lines 
thereof  were  extended  and  produced  through  such 
adjoinin'  territory:  Provided,  that  if  there 

shall  bo  any  other  incorporated  city  or  town 
Included  in  such  school  district,  there  shall 
be  at  least  one  nolling  place  within  such  other 
incorporated  city  or  town  and  said  school  elec- 
tion shall  bo  conducted  within  the  limits  of 
such  other  Incorporated  city  or  town  in  the 
same  manner  as  hereinbefore  provided  for  cities 
or  towns  having  a population  exceeding  2,000 
and  not  exceeding  100,000  inhabitants.  All 
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school  districts  In  cities,  towns  and  villages 
in  this  state  which  are  nov;  or  which  may  here- 
aft  r he  under  speoial  charter  shall  hereafter 
hold  their  annual  school  elections  on  the  first 
Tuesday  in  April,  and  t e members  of  the  hoards 
of  education  now  serving  in  such  districts 
shall  continue  to  serve  until  the  first  Tuesday 
in  April  next  followin  the  expiration  of  the 
terms  for  which  -hey  were  elected  or  appointed, 
and  until  their  successors  ura  elected  and  Qua- 
lified. H 


Ay  the  foregoing  section  it  will  be  seen  hat 
in  cit;  , town  and  consolidated  districts  the  directors 
have  the  power  to  designate  more  than  one  place  for  vot- 
ing’; except  that  in  certain  cities  and  town,  set  out  in 
the  section  the  voting  places  are  required  to  he  t e 
same  as  those  whereat  municipal  officers  are  voted  for. 


GO 


trtTf'T  TT 


It  is,  therefore,  the  opinion  of  this  office 
that  in  common  school  districts  the  school  hoard  does 
not  have  authority  to  set  up  two  voting  places ior  school 
elections;  but  that  in  city,  town  and  consolidated  dis- 
tricts the  school  board  does  have  authority  to  set  un 
more  than  one  lace  for  voting,  except  in  certain  cities 
and  towns  wherein  the  law  required  that  the  places  of 
voting  be  those  used  by  the  municipality  in  its  election 
for  municipal  officers . 


. dwnrd  J.  berry 
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no es  the  county  huvo  the  responsibility  of  pro- 
viding ballots  for  e election  of  oounty  superintendent; 
and  if  the  ouunty  is  not  required  to  furnish  such  ballots, 
is  there  any  apeoi&l  kind  of  ballot  that  has  to  be  nro- 
vided  and  wx  > iust  furnish  it. 


There  is  no  provision  in  the  statute  whereby  a 
person  can  file  a declaration  a a candidate  for  the  of- 
fice of  oounty  superintendent.  etlon  1041$  ...  . Mo., 

1.  39,  provides  that  in  co  uaori  sohool  districts  '’The  quali- 
fied voters  assembled  at  the  annual  meotin^,  si  all 

have  power  by  a majority  of  the  votes  oast:  * ’ ' * ' * 
eighth— To  deeignate  their  choice,  by  ballot,  for  person 
to  fill  the  office, of  county  superintendent  of  public 
schools.  ' 


section  10610  li.  . o.,  1-j3(J,  provides  in  part 
as  follows: 


'Vt  least  ten  days  before  the  annual  scliool 
meeting  in  any  year  when  a oounty  superinten- 
dent of  public  schools  is  to  be  sleeted,  the 
clerk  of  the  county  court  shall  mail  by  regis- 
tered letter  to  the  president  or  clerk  of  the 
board  of  sohool  directors  of  the  various  dis- 
tricts of  the  county  a tally  sheet  of  suffi- 
cient £ ize  to  contain  the  names  of  all  the 
qualified  voters  of  such  districts,  which  tal- 
ly sheets  shall,  so  far  as  practical,  conform 
to  the  form  o noil  books  set  out  in  section 
1149(  , article  2,  chapter  76,  . . 1939,  re- 

latin  to  general  elect ions,  and  in  making  the 
returns  of  ruoh  election,  the  tally  sheets 
shall  be  certified  by  the  chairman  and  secre- 


ard 


T 

o • 
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tui-y  cf  fuel  annuv.l  school  no -.ting  ^iid  ut  ett&d 
t;  the  mentors  of  he  hoard  of  directors  of  the 
dii  tri  t,  who  raay  lo  present.  The  vo!  for 
county  ruper intend ent  shi  ll  'o  by  ballot  and  oil 
ballots  c-.f  t shall  bo  counted  for  the  pore on r 
foi  whom  ui.  it,  an  ll  i*  hereby  r duty 

of  thvi  members  of  the  board  of  directors  and 
the  chair  .men  and  secretory  oi  tho  . nnu,.l  sc.  ool 
meeting  to  see  that  each  bullot  to  c„st  i;. 
counted  foi  person  receiving:  the  same,  and 
it  is  hereby  rade  the  duty  of  t.ho  chairman  of 
the  annual  school  meeting,  wltl  In  bi  o -■ 
t i such  ..actin'.,  to  transmit  the  tally  sheets 
and  all  ballots,  L.  person  or  by  register 
letter,  to  the  clor'-  o''  the  county  court;  such 
ballots  to  be  in  u seal  3 c , 

from  suol  tally  sheet*  , suci  aokage  be- 
ing properly  designated. 


lrom  the  foregoing  sections  it  v/ill  > teen  that 
votes  cast  .01  t'  r.  county  superintendent  :ur  t he  by  ballot 
There  ‘s  naif  in  sal  in  cither  of  oaid  statutes  as  to  who 
shall  furnish  such  ballots.  -inco  t if  no  • revision 
.‘or  a candid  . for  cc  t superintendent  ."ill  ig  hi  dec- 
lare t ion  as  a candidate,  t!  eruy.oul  ba  no  ' »y  to  know 

;o  tc  -ut  c llol  l allot 8 were  >repared 

In  other  words,  oi  tho  exeotic  n tl  voters  have  the 

right  to  desi-nute  by  bollct  ary  person  whom  they  desire 
to  he  count:  .erintendent.  It  would  seem,  tl  :r  .fore, 

thut  onl.r  blank  pieces  of  ouper  s' oulc  furnisl  id  votors 
whoreor  tl  y o ssigj  te  their  choioe  or  that  office. 
Section  lOdlft,  supra,  u;  . L the  county,  clerk  shall 
furnish  to  t:  districts  tally  sheets  upon  v.‘  Id  to  nuke 
returns  o 1 votar  oast,  but  nothing  if.  said  ai  tint 
officer  furnishing  ballot  a.  Y/e  think  this  omission  of 

any  rofercnco  to  ballots  was  beouuce  the  county  clerk 
would  have  no  way  of  knowin  who  was  a candidate  or  the 
office  ard  for  tie  further  reason  tl.et  th;  voters  would 
have  a right  to  vote  for  people  who  had  not  declared  their 
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candidacy  lor  the  office  of  county  superintendent . 


..s  a oractical  pronof  ition,\ve  think  trat  the  al- 
rectore  in  sc-  ool  districts  should  orepare  blank  clios  of 
pa  )er  to  be  passed  out  to  the  voters  at  the  aiinual  meeting, 
ro  that  they  could  vote  on  the  office  oi  county  auporin- 
tendent,and  that  in  school  districts  where  ballots  are 
printed  for  voting  uoon  pionositions  such  us  tho  annual 
levy,  blank  spacos  should  be  left  on  the  ballots  so  that 
the  voters  could  write  in  the  names  of  their  choice  for 
county  superintendent. 


Gu.  CLl'L  id  I. 


It  is,  therefore,  the  opinion  of  ti  is  office  that 
the  county  is  .ot  required  to  furnish  ballots  for  the  elec- 
tion of  county  superintendent,  and  that  thero  is  no  provi- 
sion in  the  law  for  any  special  kind  of  ballot  to  be  used 
in  voting  for  said  office,  and  that  the  lav!  does  not  place 
the  responsibility  directly  uoon  anyone  to  furnish  -allots 
for  voting  for  county  superintendent . as  u practical  pro- 
position, we  think  the  school  boards  6;iuuld  furnish  blanks 
to  be  used  as  ballots  by  the  voters  of  the  school  district. 


Kespeotfully  submitted, 


lRRY  H.  KAY 

assistant  Attorney-General 


A 'F;OV  .D: 


KOY  MoKITTRICK 
-.ttorney-Oeneral 
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CORPORATIONS : Under  House  bill  309  certificate  of 

shares  of  stock  may  be  indorsed  in  blank. 


April  23,  1943 


Honorable  Frank  benanti 
Hou  6 of  Representatives 
Jefferson  oity,  - issouri 


FILED 
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bear  Sir: 


V/e  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  April  22,  1943,  concerning  House  Bill  Ho, 
309,  of  the  Sixty- Second  General  Assembly, 

Section  1,  Par3.  (a)  and  (b)  of  the  proposed  bill 
reads  as  follows: 


"Section  1,  Title  to  a certificate 
and  to  the  shares  represented  thereby 
can  be  transferred  only, 

"(a)  By  delivery  of  the  certificate 
indorsed  either  in  blank  or  to  a 
specified  person  by  the  person  appear- 
ing by  the  certificate  to  be  the  owner 
of  the  shares  represented  thereby,  or 

"(b)  By  delivery  of  the  certificate 
and  a separate  document  containing  a 
written  assignmert  of  the  certificate 
or  a power  of  attorney  to  sell,  assign, 
or  transfer  the  same  or  the  shares 
represented  thereby,  signed  by  the  per- 
son appearing  by  the  certificate  to  be 
the  owner  of  the  shares  represented 
thereby.  Such  assignment  or  .?io%ver  of 
attorney  may  be  either  in  blank  or  to 
a specified  person,  or" 


Section  1,  Article  IV  of  the  Constitution  of  Missouri, 
reads  as  follows: 


Honorable  Frank  benanti 


(2) 


April  25,  1943 


"The  legislative  po'er,  subject 
to  the  limitations  herein  con- 
tained, shall  be  vested  in  a he;  ate 
ard  nou;e  of  vOpresent»ti\es,  to  be 
styled  ’ ihe  deneral  Assembly  of  the 
State  of  ifti ssoari. ' " 


under  this  section  ti c legislature  may  enact  any 
law  which  is  not  limited  or  restricted  under  the  Con- 
stitution of  liasouri.  .e  find  no  limitation  restrict- 
ing the  eractm3nt  of  a law  w-hich  sets  out  the  procedure 
of  assignment  of  shares  of  otock  in  a corporation,  ard 
it  is  r.ot  a special  law  as  defined  uijdur  section  53, 
ijticle  IV  of  the  dor:  sti  tut  ion.  -hen  enacted  by  the 
legislature  the  procedure  of  assignment  as  set  out  In 
House  Hill  3j9  of  the  oixty- -ecor a General  Assembly 
would  be  a valid  procedure  as  granted  by  the  constitu- 
tion to  the  legislature. 

Section  62  of  5 C.  J.  seta  out  the  rule  of  law  as 
to  assignments  as  follows: 


" it  * » To  constitute  a valid  writ- 
ten assignment  at  law,  where  the 
statute  requires  an  assignment  to 
be  in  writing,  there  must  be  an 
assignee  who  takes,  and  an  assignor 
who  gives,  title  at  the  time  the  as- 
signment is  made,  end  both  must  be 
named  in  the  instrument j but  in 
equity,  even  though  the  name  of  the 
assignee  is  left  blank,  the  instru- 
ment will  be  upheld  as  an  equitable 
( oolgnment.  • ••  . >•  - " 


Section  72  of  5 C.  J.  also  sets  out  the  following 

rule : 


"A  valid  assignment  of  a chose  in  ac- 
tion evider  ced  by  a written  instrument 
may  be  made  either  by  a separate  writ- 
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ing,  or  by  Indorsement  on  the  ordinal 
Instrument,  in  the  absence  of  statutory 
authorization.  It  has  been  held  that  the 
mere  indorsement  in  blank  upon  a nonnego- 
tiable  instrument  of  the  rame  of  the 
transferor  and  delivery  of  the  instrument 
do  not  constitute  a valid  assignment;  but 
sucn  indorsement  in  blank  anu  delivery  ir.&j 
constitute  a valid  equitable  assignment 
if  accompanied  by  other  evidence  showing 
an  intention  to  assign,  and  in  many  juris- 
dictions statutes  have  been  passed  making 
nonnegotlable  instruments  assignable  by 
mere  indorsement  and  delivery  so  as  to  au- 
thorize the  assignee  to  sue  upon  them  in 
his  own  name." 


Under  the  above  rule  of  law,  even  without  a statute 
as  proposed  under  House  Bill  305,  supra,  an  Indorsement 
of  the  shares  of  stock  in  a corooration  would  be  an 
equitable  assignment,  (fcowry  v.  ood,  12  Wis.  413) 

House  Bill  309,  supra,  specifically  shows  that  it 
is  the  Intention  anc  the  purpose  of  the  legislature  to 
allow  a trcinsxer  oi  shar<  s of  stock  in  a corporation  by 
an  indorsement  in  blank. 

'ihe  meaning  of  the  language  of  the  statute  Is 
narrowed  or  broadened  to  conform  to  the  legislative  In- 
tent as  gathered  from  its  entirety,  history  and  purpose. 
(Bust  v.  Missouri  L/eotal  Boasd,  155  I,  ..  ’2d)  80)  house 
Bill  ito.  309  is  plain  and  unambiguous  anc  shows  that  it 
was  the  purpose  of  tne  legislatui e,  if  this  bill  passes, 
to  allow  the  inco r semen t in  blank  of  shares  of  stock  in 
a corporation. 


COB CLuSiOB 


It  is,  therefore,  the  opini  n of  this  department 
that  the  legislature  may  lawfully  enact  louse  Bill  ^o. 
309,  which  specifically  allows  the  Indorsement  of  cer- 
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tificates  and  shares  of  stock  in  a corporation  in  blank. 


Respectfully  submitted 

W.  J.  BURKh 

Assistant  Attorney  denerai 


APPROVED  BY: 


ROY  McKITTRICK 

Attorney  General  of  Missouri 


WJB  :RV. 


COTJ-  TY  JUDGE: 


Can  Presiding  Judge  of  the  County  Court  act 
for  the  county  in  selecting,  for  county  de- 
pository, and  lending  agent  on  county  war- 
rants, a oanx  in  which  ne  is  cashier,  direc- 
tor and  stocKholder ? 


March  30,  1943 


Honorable  J.  A.  Bishop,  Associate  Judge 
County  Court  of  Pemiscot  County,  Box  212 
Steele,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
March  23rd  in  which  you  request  an  opinion  as  to  whether 
or  not  a presiding  judge,  as  such,  may  enter  into  a con- 
tract with  a bank  in  which  he  is  also  cashier,  director 
and  stockholder.  The  text  of  your  letter,  set  out  in  full, 

is  as  follows: 

• 

"I  am  associate  judge  of  the  County  Court 
of  Pemiscot  County,  Missouri.  Charles  W. 

Reed  of  Hayti,  Missouri,  is  the  other 
associate  judge.  A.  B.  Rhodes  of  Caruthers- 
ville  was  recently  appointed  by  the  Governor 
to  fill  out  the  unexpired  term  of  J.  H. 

McFarland,  deceased. 


nA.  B.  Rhodes,  the  presiding  judge,  is  cash- 
ier, a member  of  the  Board  of  Directors,  and 
a stockholder  in  the  National  Bank  of  Caruth- 
ersville.  The  First  State  Bank  of  Caruthers- 
ville  is  the  present  county  depository,  but 
as  you  know,  the  matter  of  selecting  a county 
depository  will  be  up  for  decision  again  in 
May  of  this  year.  Furthermore,  we  are  re- 
quired to  immediately  borrow  some  funds  on 
warrants  for  state  institutions,  because  you 
know  the  state  will  not  accept  warrant.  The 
National  Be?  k of  Caruthersville  will  likely 
make  application  to  furnish  money  on  these 
county  warrants,  and  will  also  likely  be  one 
of  the  bidders  for  the  county  funds  at  the 
May  letting  of  the  funds* 

"The  question  has  arisen  as  to  whether  or  not 
A.  B.  Rhodes,  as  presiding  judge,  and  as  cash- 
ier, director  and  stockholder  of  the  National 
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Bank,  can  act  for  the  county  in  the  se- 
lection of  the  National  Bank  as  a county 
depository  ana  as  lending  agent  on  county 
warrants.  This  subject  is  controversial 
bore  and  I cannot  determine  from  local 
advice  as  to  my  rights  and  duties  in  this 
matter.  The  attorneys  that  we  usually 
call  upon  for  such  advice  are  the  attor- 
neys for  the  First  State  Bank,  and  for 
that  reason  I would  prefer  not  to  have 
them  pass  on  this  question. 

"Will  you  please  give  me  your  opinion 
on  these  matters  at  your  earliest  con- 
venience. There  has  been  called  to  my 
attention  Section  2491,  R.  S.  Mo.  1939, 
and  the  case  of  Githens  vs.  Butler 
County,  16b  S.W.  (2d)  650." 

An  examination  of  the  statutes  of  the  State  apply- 
ing to  the  particular  set  of  facts  in  your  letter  would 
seem  to  include  the  following.  Section  2491,  R.  S.  Mo. 
1939: 


"Judges  prohibited  from  doing  certain 
things  - No  judge  of  any  county  court 
in  the  state  shall,  directly  or  indi- 
rectly, become  a party  to  any  contract 
to  which  the  county  is  a party,  or  to 
act  as  any  road  or  bridge  commissioner 

",  Nodaway  County  v. 
Kidder  129  S.  W.  (2d)  857,  344  Mo.  795 ; 
Githens  v.  Butler  County  165  S.  W.  (2d) 
650. 

Section  2492,  R.  S.  Mo.  1939  provides: 

"Penalty  for  violating  preceding  sec- 
tion - Any  judge  of  the  county  court 
who  shall  violate  any  of  the  provisions 
of  the  next  preceding  section,  or  who 
shall  do  any  of  the  acts  or  enter  into 
any  of  the  contracts  prohibited  or  de- 
clared unlawful  in  said  section,  shall 
be  punished  by  a fine  not  exceeding  one 
thousand  dollars  for  each  offense,  or 
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by  imprisonment  in  the  county  jail  not 
exceeding  six  months,  or  by  both  such 
fine  and  imprisonment." 

Section  4484,  R.  S.  t;o.  1939,  provides: 

"Certain  acts  of  county  courts  misde- 
meanors - *To  JucTge  or  justice  of  any 
county  court  in  this  state  shall,  ei- 
ther directly  or  indirectly,  become  a 
party  to  any  contract  to  which  such 
county  is  a party,  or  act  as  any  road 
or  bridge  commissioner,  either  general 
or  special,  or  as  keeper  of  any  poor 
person,  or  as  director  in  any  railroad 
company  in  which  such  county  or  any 
township,  part  of  township,  city  or 
incorporated  town  therein  is  a stock- 
holder, or  act  as  agent  for  the  sub- 
scription of  any  stock  voted  to  any 
railroad  by  any  county  or  subdivision 
thereof;  any  such  Judge  or  justice  who 
shall  violate  any  of  the  provisions  of 
this  section  shrill  be  adjudged  guilty 
of  a misdemeanor," 

Turning  to  the  interpretation  of  the  powers  of  the 
county  court  and  the  Judges  thereof,  in  the  decisions  of  the 
State  we  find  the  following  language  used  in  the  cases  cited 
below. 


County  courts  are  only  agents  of  county  with  no  powers 
except  those  which  may  be  granted  by  law,  and,  like  all  other 
agents,  they  must  pursue  their  authority  to  act  within  the 
scope  of  their  powers,  Steine3  v,  Franklin  County,  48  Mo. 

167,  8 Am.  Rep,  87,  Walker  v.  Linn  County,  72  Ko.  650. 

Where  a county  court  transcends  its  statutory  powers, 
its  acts  cannot  be  supported  on  the  ground  that  mere  irregu- 
larities in  proceedings  of  the  court  will  not  invalidate  its 
acts.  County  courts  are  not  the  general  agents  of  the  state, 
but  their  powers  are  limited  and  defined  by  law,  and  their 
acts  outside  of  their  statutory  authority  are  void.  Sturgeon 
v.  Hampton,  88  Mo.  203. 
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At  the  outset  there  are  two  matters  to  be  taken  into 
consideration.  First,  the  position  of  a judge  of  a county 
court  and  his  responsibility  and  relationship  as  a munici- 
pal officer  to  the  inhabitants  of  a county  which  he  repre- 
sents, and  second,  as  in  this  instance,  his  position  as  an 
officer  and  his  position  as  a managing  director  of  a corpora- 
tion to  his  stockholders,  other  officers  and  patrons  of  his 
institution.  The  relationship  of  an  officer  of  a corporation 
is  quite  clearly  set  out  and  defined,  and  it  is  axiomatic 
that  the  directors  of  a corporation  occupy  a fiduciary  rela- 
tionship to  the  corporation  which  they  manage  and  control 
and  thus  interested  therein.  They  are,  in  a broad  sense, 
trustees.  On  this  subject  of  fiduciary  relations  your  atten- 
tion is  directed  to  the  decisions  in  the  State  on  this  sub- 
ject, and  I quote: 

"Corporation’s  directors  occupy  fiduci- 
. ary  relation  to  corporation  and  stock- 
holders, and  may  not  profit  by  virtue 
thereof  at  expense  of  corporation  or 
rights  of  stockholders."  Bromschwig  v. 

Carthage  Marble  & 'flhite  Lime  Co.,  66 
S.  W.  (2d)  889,  334  Mo.  319. 

"Directors  and  other  officers,  while 
not  ’trustees’  in  a technical  sense 
of  the  term,  occupy  a fiduciary  rela- 
tion to  corporation  and  to  stockholders 
as  a body."  Punch  v.  Hipolite  Co.,  100 
S.  W.  (2d)  878,  340  Mo.  53. 

"President  of  corporation  occupied  fidu- 
ciary relationship  to  company  and  to  its 
stockholders."  Southwest  Pu^jp  & Machin- 
ery Co.  v.  Forslund,  29  S.  W.  (2d)  165, 

225  Mo.  App.  262. 

"Relationship  existing  between  corpora- 
tion and  its  officers  is  one  of  trust 
and  confidence  and  officers  cannot  use 
official  positions  for  benefit  of  any  one 
other  than  corporation."  Frankford  Ex- 
change Bank  v.  McCune,  72  S.  W.  (2d)  155. 

Hill  v.  Gould,  30  S.  *.  181,  129  Mo.  106; 

Grand  Co.  v.  Palladun,  287  S.  W.  438,  315 
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Mo.  907. 

Bent  v.  Priest,' 10  Mo.  App.  543, 

Ford  v.  Ford  Roofing  Co.,  285  S.  W.  538. 

46  C.  J.  1037  at  paragraph  308 t "A  pub- 
lic office  is  a public  trust  and  the  holder 
thereof  cannot  use  it  directly  or  indirect- 
ly for  a personal  profit,  and  officers  are 
not  permitted  to  place  themselves  in  a po- 
sition in  which  personal  interest  may  come 
into  conflict  with  the  duty  which  they  owe 
to  the  public.  Thus  public  officers  are 
denied  the  right  to  make  contracts  in  their 
official  capacity  with  themselves,  or  to 
become  Interested  in  contracts  thus  mace, 
or  to  take  contracts  which  it  is  their  of- 
ficial business  to  see  faithfully  performed; 
and  a board  cannot  make  a legal  contract  with 
one  of  its  own  members  in  .respect  of  the 
trust  reposed  in  it.  Where  two  boards  are 
created  by  statute,  one  having  power  to  make 
appointments  to  another  and  to  supervise  its 
actions,  it  is  illegal  for  the  first  board 
to  appoint  members  of  the  first  board  to  the 
second  board. 

"In  the  discharge  of  his  duties  the  officer 
must  be  disinterested  and  impartial,  and 
he  cannot  at  the  same  time  act  in  his  of- 
ficial capacity  and  as  the  agent  of  one  of 
the  public  whose  interests  are  adverse  to 
those  of  another. 

"Statutes  prohibiting  public  officers  from 
having  an  Interest  in  contracts  executed 
in  their  official  capacity  are  declaratory 
of  the  common  law.  Such  a statute  applies 
to  municipal  as  well  as  other  public  offi- 
cials. A statute  making  it  unlawful  for 
any  officer,  either  elective  or  appointive 
under  the  constitution,  to  become  interested 
in  any  contract  in  the  making  of  which  he  may 
be  called  upon  to  vote  includes  not  merely 
constitutional  officers  btft  all  officers 
who  fall  under  the  provisions  of  the  consti- 
tution. An  office  is  a lucrative  one,  to 
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which  any  salary,  compensation,  or  fees  are 
attached,  regardless  of  the  amount,  within 
a statute  prohibiting  a person  holding  a 
lucrative  office  from  bein"  interested  in 
certain  stated  contracts." 

Turning  now  to  the  current  decisions  in  our  courts 
bearing  on  this  particular  subject,  your  attention  is  invited 
to  Nodaway  County  v.  Kidder,  129  S.  W.  (2d)  857,  1.  c.  860- 
861 : 

"Section  2089,  R.  S.  Mo.  1929,  Mo.  St. 

Ann.  Section  2089,  p,  2663,  provides, 

•no  Judge  of  any  county  court  in  the 
state  shall,  directly  or  indirectly,  be- 
come a party  to  any  contract  to  which  such 
county  is  a party,  or  to  act  as  any  road 
or  bridge  commissioner,  either  general  or 
special  * » *.*  The  succeeding  section 
provides  a penalty  by  a fine  or  jail  im- 
prisonment for  the  violation  of  said  sec- 
tion* 

"The  alleged  agreement  between  appellant 
and  the  county  court,  of  which  appellant 
was  a member,  was  void  under  the  express 
terms  of  the  statute. 

**»**« 

"In  the  case  of  Boyd  County  v.  Arthur,  118 
Ky . 932,  82  S.  V/«  613,  614,  26  Ky.  Law  Pep. 

906,  the  fiscal  court  of  said  covin ty  had 
appointed  each  of  its  members  to  supervise 
the  construction  and  maintenance  of  roads 
in  his  district  and  fixed  an  allowance  of 
$3  per  day.  A statute  prohibited  a member 
of  the  court  from  being  interested  in  a 

. contract  with  the  county.  The  court  said: 

•The  members  of  the  fiscal  court  are  the 
representatives  of  the  county  charged  with 
the  duty  of  protecting  its  interests.  * * 

There  is  no  principle  better  settled  than 
that  a trustee  will  not  be  allowed  to  oc- 
cupy a dual  position,  and  that,  where  he 
Is  charged  with  the  protection  of  his 
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cestui  cue  trust,  he  cannot  place  himself 
in  a position  where  his  personal  interests 
may  be  antagonistic  to  the  interests  of  the 
cestui  que  trust.  If  he  does  this,  it  is 
a breach  of  his  trust.  The  statutes  we 
have  referred  to  have  the  same  end  in  view 
when  they  forbid  the  members  of  the  fiscal 
court  being  interested  in  any  contract  or 
work,  and  in  providing  that  they  may  appoint 
one  supervisor  for  the  whole  county  and  ex- 
ercise supervision  over  him.*  The  court 
held*  ’The  fiscal  court  has  no  authority  to 
allow  Its  members  any  other  compensation  than 
that  fixed  by  law,* 

"Appellant’s  alleged  contract  was  also  void 
as  against  public  policy  regardless  of  the 
statute.  A member  of  an  official  board  can- 
not contract  with  the  body  of  which  he  is  a 
member.  The  election  by  a Board  of  Commis- 
sioners of  or.e  of  Its  own  members  to  the  of- 
fice of  clerl  and  agreement  to  pay  him  a 
salary  was  h< Id  void  as  against  public  pol- 
icy. Town  ol  Carolina  Beach  v.  Mints,  212 
N.  C.  578,  194  S.  E.  309;  46  C.  J.  1037  Sec. 

308." 

The  most  recent)  decision  In  which  this  same  subject 
has  been  treated  may  b^  found  In  Githens  v.  Butler  County,  Mo. 
165  S.  W.  (2d)  650,  1.  c.  652* 

"**  * * The.  directors  of  a private  corpora- 
tion may.  If  there  is  no  fraud  In  fact  or 
unfairness  In  the  transaction,  contract  on 
behalf  of  the  corporation  with  cne  of  their 
number.  A stricter  rule  Is  laid  down  in 
regard  to  public  corporations,  and  it  is 
held  that  a member  of  an  official  board  or 
legislative  body  Is  precluded  from  entering 
Into  a contract  with  that  body.’  6 Willis- 
ton.  Contracts,  Sec.  1735,  p.  4895.  The 
basis  of  this  common  law  rule  is  that  it  Is 
against  public  policy  (State  ex  rol.  Smith 
v.  Bowman,  184  Mo.  App.  549,  170  S.  W.  700) 
for  a public  official  to  contract  with  him- 
self. *At  common  law  and  generally  under 
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statutory  enactment,  it  is  now  estab- 
lished beyond  question  that  a contract 
made  by  an  officer  of  a municipality 
with  himself,  or  in  which  he  is  inter- 
ested, is  contrary  to  public  policy  and 
tainted  with  illegality;  and  this  rule 
applies  whether  such  officer  acts  alone 
on  behalf  of  the  municipality,  or  as  a 
1 member  of  a board  of  (or)  council.  * * 

The  fact  that  the  interest  of  the  offend- 
ing officer  in  the  invalid  contract  is 
indirect  and  is  very  small  is  immaterial 
* * it  It  is  impossible  to  lay  down  afty 
general  rule  defining  the  nature  of  the 
interest  of  a municipal  officer  which 
comes  within  the  operation  of  these  prin- 
ciples. Any  direct  or  Indirect  Interest 
in  the  subject  matter  is  sufficient  to  taint 
the  contract  with  Illegality,  if  the  inter- 
est be  such  as  to  affect  the  judgment  and 
conduct  of  the  officer  either  in  the  making 
of  the  contract  or  In  its  performance.  In 
general  the  disqualifying  Interest  must  be 
of  a pecuniary  or  proprietary  nature.*  2 
Dillon,  Municipal  Corporations,  sec.  773; 

46  C.  J . , sec.  308;  22  R*  C.  L« , sec.  121; 
State  ex  rel.  Streif  v.  White,  Mo.  App., 

282  S.  W.  147;  Witmer  v.  Nichols,  320  Mo. 
665,  8 S.  W.  (2d)  63;  Nodaway  County  v. 
Kidder,  344  Mo.  795,  129  S.  W.  (2d)  857. 

"This  basic  and  fundamental  common  law  con- 
cept has  been  enacted  into  our  statute  law 
relating  to  county  courts.  Mo.  R.  S.  A., 
sec.  2491  provides  that: 

n*No  judge  of  any  county  court  In  the  state 
shall,  directly  or  indirectly,  become  a 
party  to  any  contract  to  which  such  county 
is  a party,  «•**.* 

"The  next  section  of  the  statute  makes  the 
violation  of  the  statute  a misdemeanor. 

Mo.  R.  S.  A.,  sec.  2492. 

"The  cases  cited  in  the  preceding  paragraphs 
deal  with  instances  of  an  official  being 
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•directly*  interested  in  the  contracts, 
actions  or  dealings  with  the  public 
body  of  which  he  was  a member.  Here 
the  question  is  whether  the  public  of- 
ficial is  so  * indirectly*  interested  as 
a party  to  a transaction  with  a county 
court  of  which  he  was  a member  as  to  in- 
validate it.  In  fact  the  question  is 
whether  the  relationship  of  husband  and 
wife  is  a disqualifying  interest  within 
the  meaning  of  the  statute  and  common 
law  prohibition  against  an  official *s 
becoming  indirectly  interested  in  a pub- 
lic contract.  The  two  opposing  lines  of 
cases  are  collected  in  the  following: 

Thompson  v.  School  Dist.  No.  1,  252  Mich. 

629,  233  N.  W.  439,  74  A.  L.  R.  792; 

0*Neill  v.  Auburn,  76  Wash.  207,  135  P. 

1000,  50  L.  R.  A.,  N.  S.,  1140;  6 Willis- 
ton.  Contracts,  p.  4898." 

Turning  now  to  current  thought  and  other  Jurisdic- 
tions touching  upon  the  same  subject  we  find  Hayes  v.  Thorns- 
brough,  180  Okla.  357.  In  this  decision  Hurst,  J.,  speaking 
states : 

"In  Lewis  v.  Schafer  (1933)  163  Okla.  94, 

20  P.  (2d)  1048,  this  court,  in  finding  a 
fiduciary  relationship  to  exist  between  an 
employer  and  his  employee,  stated  the  rule 
thus : 

"*The  question  as  to  whether  a fiduciary 
relationship  existed  is  to  be  determined 
wholly  upon  the  record  facts  therein.  The 
courts  have  enerally  refrained  from  de- 
fining the  particular  instances  of  fiduci- 
ary relationship  in  such  manner  that  other 
and  new  cases  might  be  excluded.  The  ex- 
pression *fiduciary  relationship*  Is  one  of 
broad  meaning.  Including  both  technical  re- 
lations and  those  informal  relations  which 
exist  whenever  one  man  trusts  and  relies 
upon  another.  Reeves  v.  Crum,  97  Okla. 

293,  225  P.  177.* 
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*We  do  not  hold  that  the  office  of  county 
Jud  e of  itself  places  the  judge  in  a po- 
sition of  trust  and  confidence  in  all  of 
his  personal  transactions  during  his  term 
of  office.  But  it  is  an  element  strongly 
to  be  considered  in  reaching  that  conclu- 
sion, and  this  is  particularly  true  where 
he  deals  with  persons  living  in  his  county 
and  who  are  interested  in  matters  pending 
in  the  court  over  which  he  customarily  pre- 
sides. The  office  of  county  judge  itself 
signifies  trust  and  confidence,  as  he  deals 
generally  with  estates  of  minors,  incompe- 
tents, and  deceased  persons  inquiring  his 
protection  and  guidance 

Dawson  v.  National  Life  Insurance  Company  of  Ameri- 
ca, 176  Iowa  362s 

Ladd  J.  - "A  fiduciary  relation  exists  be- 
tween a managing  officer  of  a corporation 
and  a stockholder  with  relation  to  the 
stockholder * s shares  of  stock,  and  any 
contract  between  tKem  by  which  such  offi- 
cer acquires  profit  out  of  such  shares  to 
the  detriment  of  such  stockholder  is  pre- 
sumptively fraudulent  and  voidable,  and 
the  burden  is  on  such  officer  to  rebut 
such  presumption  by  an  affirmative  show- 
ing that  said  contract  was  fairly  procured 
for  value,  or,  if  obtained  for  less  than 
value,  that  It  was  procured  upon  full  dis- 
closure of  all  facts  hearing  on  value  known 
to  such  officer  and  unknown  to  the  stock- 
holder. 

*-***■-* 

"The  authorities  are  agreed  that  the  of- 
ficers and  directors  of  a company  are 
trustees  of  the  stockholders  in  many  re- 
spects, as  in  the  transaction  of  the  bus- 
iness and  care  of  property  of  the  corpora- 
tion, but  there  is  a conflict  as  to  whether 
any  fiduciary  relation  exists  between  them 
concerning  the  shares  of  capital  stock.  One 
line  of  eases,  while  recognizing  that  the 
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directors  and  managing  officers  are  trustees 
for  the  shareholders  in  some  respects,  limit 
these  strictly  to  matters  appertaining  to 
the  management  of  corporate  affairs,  and  say 
that  dealing  with  the  individual  shareholder 
concerning  his  shares  of  capital  stock  is  not 
within  the  scope  of  the  trust  relation,  and 
that,  as  director  or  officer,  he  is  charged 
with  no  duty  to  the  stockholder  with  refer- 
ence to  his  shares;  in  other  words,  the  mat- 
ter of  buying  from  or  selling  to  the  stock- 
holder capital  stock  in  the  corporation  is 
wholly  without  the  scope  of  his  agency  as 
director  or  managing  officer  thereof.  Board 
of  Comr issioners  of  Tippecanoe  County  v. 

Reynolds,  44  Ind.  509  (15  Am.  R.  245); 

Carpenter  v.  Danforth,  52  Barb.  (N.  Y. ) 531; 

Deader* ck  v.  Wilson,  8 Baxt.  (Tenn.)  108; 

O'Neile  v.  Ternes,  32  Wash.  528  (73  Pac.  692); 
Haarstick  v.  Pox,  9 Utah  110  (33  Pac.  251); 

Crowell  v.  Jackson,  53  N.  J.  L.  656  (23  Atl. 

426);  Walsh  v.  Goulden,  130  Mich.  531  (90 
N.  W.  406);  Hooker *v.  Midland  Steel  Co.,  215 
111.  444  (106  Am.  at.  170);  Bawden  v.  Taylor, 

254  111.  464  (98  N.  E.  941);  Grant  v.  Attrill, 

11  Fed.  469;  Gillett  v.  Bowen,  23  Fed.  625;  Ha- 
vcrland  v.  Lane  (Wash.),  154  Pac.  1118;  1 Cook 
on  Corp.  (7th  Ed.),  Sec.  320;  2 Machen  on 
Corp.,  Sec.  1637;  Bower  on  Actionable  Non-Dis- 
closure, Secs.  138,  308;  Cooley  on  Torts  (3d 
Ed.)  p.  991)." 

2 Bouvier*s  Dictionary,  1217: 

"What  constitutes  a fiduciary  relation  is 
often  a subject  of  controversy.  It  has  been 
held  to  apply  to  all  persons  who  occupy  a 
position  of  peculiar  confidence  towards 
others,  such  as  a trustee,  executor,  or  ad- 
ministrator, director  of  a corporation  or 
society;  Carpenter  v.  Danforth,  52  Barb. 

(N.  Y.)  581;  Appeal  of  Watts,  78  Pa.  392." 

CONCLUSION 

t 

From  the  above  and  foregoing,  the  conclusion  arrived 
at  is  this.  The  presiding  Jud  e of  a county  court  Is  prohib- 
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lted  by  statute  fro  entering  ir.to  a contract  as  an  offi- 
cer of  a political  subdivision  with  himself  as  cashier  and 
director  of  a private  corporation  in  which  he  is  pe  sonally 
interested . 

regardless  of  the  statutory  provision  such  a con- 
tract entered  Into  is  void  a3  being  a ainst  public  policy. 
..hen  the  relations  between  the  contracting  parties  are  such 
as  to  render  it  certain  that  they  do  not  deal  on  terms  of 
equality,  but  that  either,  from  s iperior  knowledge,  derived 
from  his  peculiar  relationship  in  the  private  corporation, 
and  as  an  officer  of  a political  suedivision  of  the  it' te, 
this  places  him  in  an  unfair  advantage  concerning  the  pro- 
posed transaction. 


Respectfully  submitted 


T.  T.  Y"pFTS 

Assistant  \ttorney  General 


a ■ i rv  t ny? 


ROY  YcKITTRICK 

Attorney  General  of  Ms  sour! 
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COUNTS'  OFFICERS:  County  clsrk  has  duty  of  performing  ministerial 

acts  in  the  management  of  county  school  fond 
mortgages. 


August  13,  1943 


lion.  Virgil  i.  slack 
Treasurer  and  .lx-of  f ioio  collector 
Daviess  County 
Gallatin,  i.iosouri 


* 


dear  i<ir • Black: 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  August  14,  1943,  in  which  you  request  an 
opinion  of  this  Department.  Your  opinion  request,  omitting 
caption  and  signature,  is  as  follows: 

"1  want  an  opinion  as  to  whether  the 
employment  oy  the  County  court  of  the 
undersigned.  County  Treasurer  and 
.x-Qfficio  Collector  of  Daviess  County, 
to  check  on  the  sohool  loans  oelonglng 
to  the  County  and  Township  Bchool  Funds, 
as  to  taxos,  insurance,  interest,  rent 
the  properties  taken  over— or  in  other 
words  keep  those  loons  up  to  date,  as  in 
a oank,  at  which  I have  had  16  years 
experience,  at  a salary  of  25.00  monthly, 
is  there  anything  incompatible  or  against 
the  public  policy  in  this  extra  employ- 
ment. Sure  would  earn  the  money  and  it 
would  be  money  well  spent  by  the  court. 

”As  I hold  the  two  off ices—would  :>oth 
or  either  of  them  fit  the  place.” 

' e do  not  construe  your  proolem  as  containing  the 
question  of  incompatibility  of  two  of  ices.  It  is  primarily 
a question  of  what  person  or  office  has  the  responsibility  for 
tne  administering  of  the  duties  as  required  by  law  relative 
to  tne  county  school  fund  loan. 
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The  county  courts  of  the  several  counties  in  the 
State  of  Ui  soari  have  the  duty  of  managing  the  county 
school  funds  and  to  .aake  loans  therefrom.  This  duty  is 
give,  the  county  courts  in  i action  10376,  R.  S.  ho.  Ib39, 
which  provision  is  as  follows: 

"It  is  heresy  made  the  duty  of  the 
several  county  courts  of  this  state 
to  diligently  collect,  preserve  and 
securely  invest,  at  the  highest  rate 
of  interest  that  can  be  obtained,  not 
exceeding  eight  nor  less  than  four 
per  cent  per  annum,  on  unencumbered 
real  estate  security,  worth  at  a .1 
times  at  least  double  the  sum  loaned, 
and  may.  In  its  discretion,  require 
personal  security  in  addition  thereto, 
the  proceed*,  of  all  moneys,  stocks, 
a ends  and  other  property  belonging  to 
the  county  school  fund;  also,  the  net 
proceeds  from  the  sale  of  escrays; 
also,  the  clear  proce  ds  of  all  penal- 
ties and  f or fei taros,  and  of  all  fines 
collected  in  the  several  counties  for 
any  oreach  of  the  penal  or  military 
laws  of  this  state,  and  all  moneys 
which  a all  be  paid  by  persons,  as  an 
equivalent  for  exemption  from  military 
duty,  shall  belong  to  and  be  securely 
invested  and  sacredly  preserved  in  the 
several  counties  as  a county  public 
sc.iool  fund,  the  Income  of  which  fund 
snail  oe  collected  annually  anc  faith- 
fully appropriated  for  establishing 
and  maintaining  free  public  schools  u 
in  the  sevoral  counties  of  this  state. 

Of  course,  the  county  court  in  this  State  is  a court 
of  record,  and  the  officer  having  custody,  charge  and  control 
of  the  records  of  ouch  court  and  having  the  duty  of  keeping 
such  records,  is  the  county  clerk.  It  is  undoubtedly  common 
knowledge  that  the  county  cler.c  waits  upon  the  court  and  eithe 
he  or  his  deputies  keep  the  minutes  of  its  meetings. 
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V,e  also  Kish  to  call  to  your  attention  Section 
13295,  H . S • Mo,  1939.  This  section  of  tho  statutes  doala 
generally  with  tho  duties  of  the  cl. rks  of  all  the  courts 
of  record,  which,  of  coarse,  necessarily  includes  the 
county  dories  of  the  various  counties.  The  provisions  of 
the  aforesaid  section  are  as  follows: 

" .very  clerk  shall  record  the  judg- 
ments, rules,  orders  and  other  pro- 
ceedings of  the  court,  and  make  a 
complete  alphabetical  index  thereto; 
issue  and  attest  all  process  wnen 
required  oy  law  and  affix  the  seal  of 
his  office  thereto,  or  if  none  oe  pro- 
vided, then  his  private  seal;  keep  a 
perfect  account  of  all  moneys  coming 
into  his  hands  on  account  of  costs  or 
otherwise,  and  punctually  pay  over 
the  same:  rrovldod,  that  where  the 
clerk  of  the  circuit  court  is  a party, 
plaintiff  or  defendant  (whether  singly 
or  jointly  . itn  others ) to  a suit  or 
action,  the  writ  of  summons  and  all 
other  process  shall  be  issued  by  the 
clerk  of  the  county  court,  the  reneon 
therefor  oeing  noted  on  said  process, 
and  said  latter  ruuaeu  clerk  shall, 
on  tne  trial  of  said  cause,  act  as 
temporary  cl6rk  of  the  circuit  court 
and  otherwise  perform  in  said  cause  all 
the  duties  of  the  circuit  clerk." 

Tue  aoove  quoted  section  is  self  explanatory  and  we 
feel  demonstrates  that  it  is  the  duty  of  the  county  clerk  to 
perform  the  duties  aoove  which  you  speak  of  in  your  request 
for  an  opinion.  However,  we  wish  to  further  cite  you  the 
provisions  of  Section  13823,  H.  S.  Mo.  1939.  This  section 
refers  to  the  duty  of  the  county  clerk  to  keep  ail  of  the 
accounts  due  the  county.  Due  to  tho  length  of  this  particular 
section  of  tne  statute  wo  will  only  rofor  you  to  that  part  of 
the  section  which  is  of  interest  in  this  opinion.  Said  per- 
tinent part  is  a3  follows? 
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"»  -»  *j  second,  to  .coop  just  accounts 
oetwean  tho  county  and  all  persons, 
oodijs  politic  and  corporate,  ciiargeaole 
v.  1 til  moneys  payable  into  the  county 
treasury,  or  that  may  become  entitled 
to  receive  moneys  tnerefrom;  •>  * *" 

From  the  authorities  cited  aoove  we  feel  that  it  is 
clear  that  the  duty  "to  check  on  the  scnool loans  belonging  to 
the  County  ana  Township  School  Funds,  as  to  taxes,  insurance, 
interest,  rent  the  properties  taken  over — or  in  other  words 
keep  these  loam  up  to  date,"  as  stated  In  your  requ  at,  is 
the  duty  of  the  county  clerk,  which  duty  is  imposed  upon  him 
by  the  aforesaid  statute. 

Could  we  then  say  that  the  county  court  could  employ 
and  pay  another  person  to  perform  t::e  duties  of  an  officer  who 
is  already  under  direction  by  statute  to  perform  such  duties 
and  who  receives*  compensation  therefor?  Vo  think  not.  It  is 
a failiar  rule  of  law  that  a county  court  may  not  expend  moneys 
of  the  county,  unless  they  are  specifically  authorized  so  to  do 
by*  tho  statute,  or  unless  the  expenditure  is  incidental  to  the 
performance  of  the  duty  which  is  prescribed  by  law.  The  county 
court  is  directed  by  law  to  take  charge  of  the  administration 
and  loaning  of  school  fund  moneys  and  the  county  cle^-x  is  com- 
pensated for  the  ministerial  acts  pertaining  thereto.  Therefore 
it  wom.d  be  outside  tho  authority  of  the  county  court  t pay 
any  person  to  attend  to  these  duties,  'other  than  the  county 
clerk. 


In  view  of  the  foregoing  it  seems  unnecessary  to  pass 
upo  txie  question  of  tho  incompatloility  of  the  offices  of 
treasurer  and  ex  officio  collector  and  tho  office  of  ueputy 
county  clerk.  We  specify  "deputy  county  clerk"  for  the  reason 
that  we  feel  the  only  persons  qualified  to  perform  tho  dutlas 
set  out  in  your  letter,  are  the  county  clerk  and  his  ueputy. 
hven  if  a person  holding  the  office  which  you  now  hold  could  be 
appointed  deputy  county  dark,  the  county  court  coulu  not  under 
the  law  pay  an  additional  fee  to  .uch  deputy  county  dork  for 
the  ciutles  which  you  have  set  out  in  your  request  for  an  opinion 
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Conclusion 


Therefore,  it  is  the  opinion  of  this  Department  tliat 
the  duty  as  set  out  in  your  request  for  an  opinion,  is  one  trhicn 
is  placed  upon  the  county  clerk  and  which  should  not  be  performed 
b-j  any  other  officer;  further,  that  the  county  court  has  no 
authority  to  appoint  a treasurer  and  ex  officio  collector  to 
perform  any  part  of  the  duties  of  the  county  clerk  of  any  county. 


iespectfully  suoml t ted, 

JOHH  S.  PHILLIPS 
Assistant  A ttorney-Oeneral 


\PPR0V1SD| 


KOI  UoKlTviuCK 
Attorne.,  -Oeneral 


J 
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MUNICIPAL  CORPORATIONS: 

TAXiS:  Special  tax  bills  against  county 

for  street  improvements. 


August  24,  1943  \ 


lion.  F.  H.  Black 
Judge  of  the  County  Court 
Pulaski  County 
Brownfield,  Missouri 

Dear  Sir* 

We  are  In  receipt  of  your  letter  of  August  16,  last, 
requesting  an  opinion  of  this  office,  which  letter  is  as 
follows  * 


FILED 

7 


"May  I have  your  official  opinion  upon  the 
following  proposition* 

"The  City  of  Waynesville,  a city  of  the 
fourth  class,  and  the  county  seat  of 
Pulaski  County,  propose  to  pave  the  street 
abutting  on  two  sides  of  the  court  house 
square.  Ihey  have  made  demand  upon  the 
county  court  for  payment  of  one-half  the 
cost  of  the  improvement  and  indicate  that 
unless  such  is  paid  by  the  county  court, 
that  the  City  will  issue  special  tax  bills 
for  said  Improvement.  I presume  the  City 
rolies  upon  sections  7226  to  7228  R.  S. 

Mo.  1939,  for  their  authority  to  Issue  such 
special  tax  bills  against  the  county. 

"Has  the  City  authority  to  issue  special 
tax  bills  against  Pulaski  County  for  the 
indicated  improvement?" 

Section  7226,  R.  S.  Mo.  1939  is  as  follows* 

"All  real  estate  owned  by  a county  and 
situate  within  the  corporate  limits  of, 
any  city  of  the  fourth  class  shall  be 
subject  to  the  provisions  of  all  ordi- 
nances of  such  city  which  relate  to 
the  erection  and  maintenance  of  hitch- 
ing posts,  sidewalks,  guttering,  curb- 
ing, fences  along  streets  and  alleys. 
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and  the  paving  and  macadamizing  of 
streets  to  the  same  extent  as  that  of 
private  citizens  of  such  city." 

In  the  case  of  City  of  Edina,  etc,  vs.  School  Dist,  et 
al.,  267  S.  V7,  112,  1,  c,  116,  the  Supreme  Court  of  Missouri 
en  banc,  held  that,  the  real  estate  of  a county  in  cities  of 
the  fourth  class  is  subject  to  special  tax  bills  for  improv- 
ing streets.  In  so  holding  the  Court  declared  the  law  to  be 
as  follows* 

,:The  real  estate  of  a county  in  cities 
fourth  class  is  by  section  8526,  R,  S, 

1919,  expressly  made  subject  to  special 
tax  bills  for  improving  streets  the  sane 
as  that  of  individuals.  Section  8527  makes 
it  the  duty  of  the  co\mty  court  after  60 
days*  notice  of  the  improvement  is  serv- 
ed on  the  county  clerk  to  make  such  im- 
provements and  pay  for  same  out  of  its 
general  fund,  By  section  8528,  if  the 
county  court  failed  to  do  so,  the  city 
could  proceed  to  make  such  Improvement 
and  issue  tax  bills  for  the  cost  thereof, 
which  * shall  be  a valid  claim1  against 
the  county  and  which  the  county  court 
shall  pay  out  of  it3  general  fund,” 

Section  7227,  R,  S,  Me,  1939  is  os  follows* 

"It  shall  be  the  duty  of  the  county  court 
whenever  any  of  the  improvements  of  the 
property  set  out  in  section  7226  is  re- 
quired by  ordinance,  to  forthwith  make 
such  improvement  fronting  or  ‘abutting 
any  real  estate  owned  by  the  county  and 
living  within  the  corporate  limits  of 
the  city,  and  included  in  the  terms  of 
the  ordinance,  in  compliance  with  the 
provisions  of  such  ordinance,  and  pay 
for  such  improvements  out  of  the  general 
fund  of  the  county," 

The  procedure  of  the  court  to  make  improvements  is  set 
out  in  Section  7228,  as  follows* 

"If  the  county  court  shall  fail,  neglect 
or  refuse  to  comply  with  tne  provisions 
of  any  ordinance  providing  for  the  im- 
provement of  property  as  herein  provided, 
for  a period  of  sixty  day3  after  notice 
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has  been  served  on  the  county  clerk,  of 
the  requirements  of  the  ordinance  and  the 
kind  and  nature  of  the  Improvements  to  be 
made,  the  city  shall  proceed  to  make  such 
Improvements  in  the  same  manner  as  is  pro- 
vided by  ordinance  for  the  making  of  simi- 
lar improvements  by  private  citizens,  and 
shall  issue  special  tax  bills  for  the  cost 
of  all  labor  and  material  necessary  in 
makln,  such  improvements,  and  such  special 
tax  bills  shall  be  a valid  claim  against 
such  county,  and  it  shall  be  the  duty  of 
the  county  court  at  its  next  regular  meet- 
ing after  the  completion  of  said  improve - 
ments  to  audit,  allow  and  pay  out  of  the  general 
general  fund  of  the  county  the  cost  of 
making  said  improvements  or  the  special 
tax  bills  issued  therefor*" 

coacLusioa 


From  the  plain  language  of  the  statutes  above  quoted, 
it  is  the  opinion  of  this  department  that  upon  failure  of 
the  county  to  comply  with  the  provision  *it:h  an  ordinance 
providing  for  the  improvement  of  property  mentioned  in  said 
statutes  within  sixty  days  after  notice,  the  city  has 
authority  to  issue  special  tax  bills  for  such  Improvements* 

Respectfully  submitted. 


LEO  A.  POLITTE 
Assistant  Attorney  General 


APPROVED* 


ROY  TicKITTRICK 
Attorney  General 
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PRORATS  COURTS:  Instructions  to  jury  should  not  be  given  by 

probate  judge. 


April  20,  1943 


Hon.  A.  J.  Bolinger 
Judge  of  the  Probate  Court 
Versailles,  Missouri 

Dear  Judge  Bolinger: 

tte  acknowledge  receipt  of  your  letter  of  April  6, 
wherein  you  request  an  opinion  from  this  department.  Your 
letter  is  as  follows: 

"Please  give  me  your  opinion  whether  or 
no,  in  light  of  what  is  said  in  Davis  v. 

Johnson,  58  S.  W.  (2d)  748,  it  is  proper 
for  a 'robate  Judge  to  give  a jury  in- 
structions in  the  like  manner  as  in- 
structions to  a jury  in  Circuit  Courts." 

The  case  of  Davis  v.  Johnson,  referred  to  in  your 
letter  did  not  involve  the  question  of  giving  instructions 
to  a Jury  in  a probate  court,  however,  the  court  did  hold 
as  a general  proposition  that  in  practice,  when  not  other- 
wise provided,  the  probate  court  may  borrow  from  the  code. 

In  so  holding,  the  court  stated: 

"The  procedure  authorized  by  those 
statutes  ’is  a summary  and  quick  method 
of  bringing  property  Into  the  estate.  The 
probate  court  is  a court  of  record,  and  In 
practice,  when  not  otherwise  provided, 
may  borrow  from  the  Code.*  Clinton  v. 

Clinton,  223  Mo.  371,  338,  123  S.  W.  1,  5. 

*****  *w 

In  the  case  of  Clinton  v.  Clinton,  cited  in  the 
above  quotation,  the  issue  was  not  whether  or  not  a probate 
judge  should  give  instruction  to  the  jury  In  the  probate 
court,  but  involved  only  a question  of  pleading.  In  holding 
that  a reply  to  the  interrogatories  should  be  permitted, 
the  court  held: 
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"We  concur  in  all  that  he  has  said  in 
his  opinion.  We  believe  that  property 
rights  are  to  be  tried  in  such  cases. 

It  is  a summary  and  quick  method  of 
bringing  property  into  the  estate.  The 
probate  court  is  a court  of  record,  and 
in  practice,  when  not  otherwise  provided, 
may  borrow  from  the  Code.  Whilst  per- 
haps in  the  case  at  bar  it  was  not 
necessary  for  a reply  to  be  filed  to 
tho  answers  of  the  interrogatories,  and 
the  cases  seem  to  indicate  that  the 
issues  to  be  tried  were  upon  the  inter- 
rogatories and  the  answers  tho re to,  yet 
we  are  of  the  opinion  that  to  sharpen 
and  shorten  the  real  issues  a reply 
should  be  permitted*" 

Section  66,  Revised  Statutes  of  Missouri,  1939, 
provides  that! 

"The  issue  upon  the  interrogatories 
and  answers  thereto  shall  be  tried  by 
a jury,  or  if  neither  of  the  parties 
require  a jury,  by  the  court,  in  a 
summary  manner, 


Section  200,  Revised  Statutes  of  Missouri,  1939, 
providing  for  the  trial  of  issues  founded  upon  demands  in 
the  probate  court,  provides  that  the  trial  shall  oe  "con- 
ducted in  a summary  manner"  before  the  court,  or  before  a 
jury  If  one  is  required. 

Section  447,  Revised  Statutes  of  Missouri,  1939, 
providing  for  inquiries  on  sanity,  provides  that  the  probate 
court: 


"*  # # * shall  cause  the  facts  to  b e inquired 
into  by  a jury:  Provided,  that  if  neither 
the  party  giving  the  information  in  writing 
nor  the  party  whose  sanity  Is  being  inquired 
into  call  for  or  demand  a jury,  then  the 
facts  may  be  Inquired  into  by  the  court 
sitting  as  a jury." 
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Section  1118,  Revised  Statutes  of  Missouri,  1939, 
being  the  provision  of  the  code  with  reference  to  instructions, 
is  as  follows: 

"When  the  evidence  is  concluded,  and  before 
the  case  is  argued  or  submitted  to  the  jury 
or  to  the  court  sitting  as  a jury,  either 
party  may  move  the  court  to  give  instruc- 
tions on  any  point  of  law  arising  in  the 
cause,  which  shall  be  in  writing  and  shall 
be  given  or  refused.  The  court  may  of  its 
own  motion  give  like  instructions,  and 
such  instructions  as  shall  be  given  by  the 
court  on  its  own  motion  or  the  motion  of 
counsel  shall  be  carried  by  the  jury  to 
their  room  for  their  guidance  to  a correct 
verdict  according  to  the  law  and  evidence; 
which  instructions  shall  be  returned  by 
the  jury  into  court  at  the  conclusion  of 
the  deliberations  of  such  jury,  and  filed 
by  the  clerk  and  kept  as  a part  of  the 
record  in  such  case." 

It  will  be  noted  that,  except  in  insanity  proceedings, 
the  statutes,  authorizing  trial  by  jury  in  the  probate  court, 
provide  that  it  be  "conducted  in  a summary  manner."  In  dis- 
cussing the  law  concerning  the  proceedings  in  discovering 
assets  in  the  probate  court,  the  Kansas  City  Court  of  Appeals 
in  the  case  of  In  Re  Parker* s Trust  instate,  67  S.  W.  (2d) 

115,  1.  c.  119,  held: 

"However,  the  further  proceedings  were 
not  according  to  the  course  of  the  com- 
mon law  and  constituted  a form  of  trial 
disregarding  the  established  course  of 
proceedings,  and,  being  summary  in  char- 
acter, were  such  as  required  an  express 
statute  for  their  exercise.  This  seems 
to  be  the  accepted  view.  60  C.  J.  1014; 

Cohen  v.  Atkins,  73  Mo.  163,  loc.  cit. 

166;  Gunn  v.  Sinclair,  52  Mo.  327,  loc. 
cit.  332;  Nolan  v.  Johns,  27  Mo.  App.  502, 
loc.  cit.  50Q;  Keary  v.  Baker,  33  Mo.  603, 
loc.  cit.  612.  When  such  proceedings 
are  authorized  they  are  governed  wholly 
by  the  provisions  of  the  statutes  author- 
izing them;  and,  in  the  prosecutiong  of 
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such,  the  provisions  of  such  statutes, 
being  in  derogation  of  common  right, 
must  be  strictly  complied  with.  Ov/ens  v. 

Andrew  County  Court,  49  Mo.  372,  loc. 
cit.  378;  Judson  v.  Smith,  104  Mo.  61, 

15  S.  IN.  956;  60  C.  J.  1015.  * * * * 

In  the  case  of  Central  Republic  Bank  & Trust  Co.  et  al., 
v.  Caldwell  et  al.,  58  Fed.  Rep.  (2d)  721,  1.  c.  731,  the  court 
held: 

"The  main  characteristic  differences  be- 
tween a summary  proceeding  a plenary 
suit  are:  The  former  is  based  upon  petition, 
and  proceeds  without  formal  pleadings;  the 
latter  proceeds  upon  formal  pleadings.  In 
the  former,  the  necessary  parties  are  cited 
in  by  order  to  show  cause;  in  the  latter, 
formal  summons  brings  in  the  parties  other 
than  the  plaintiff.  In  the  former,  short 
time  notice  of  hearing  is  fixed  by  the 
court;  in  the  latter,  time  for  pleading 
and  hearing  is  fixed  by  statute  or  by  rule 
of  court.  In  the  f rmer,  the  hearing  is 
quite  generally  upon  affidavits;  in  the 
latter,  examination  of  witnesses  is  the 
usual  method.  In  the  former,  the  hearing 
is  sometimes  ex  parte;  in  the  latter,  a 
full  hearing  is  had. 

"It  Is  apparent  that  the  differences  are 
largely  procedural  rather  than  substantive.# 

*•  it  it  a” 

In  the  case  of  Caneperi  v.  State,  89  S.  V<.  (2d)  164, 

(1.  c.  165),  169  Tenn.  472,  the  court  said: 

"Nummary  proceedings'  is  a form  of  trial 
in  which  the  established  course  of  legal 
proceeding  is  disregarded,  especially  in 
the  matter  of  trial  by  jury." 
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Probate  courts  are  of  statutory,  and  not  common  law 
orl  in,  and  all  procesdin,  s in  the  probate  court  must  be 
founded  upon  the  statutes.  xcept  in  insanity  proceedings, 
the  statutes  specifically  provide  that  tho  proceedings  shall 
be  summary,  and,  therefore,  when  the  requirements  of  the 
statutes  providing  for  the  procedure  are  satisfied,  any  other 
procedure  would  be  superfluous  and  without  legul  foundation. 

It  seems  that  the  court,  in  holding  that  the  general  code 
may  be  referred  to  for  proceedings  In  a probate  court,  meant 
that  the  general  code  could  be  called  upon  only  in  cases  where 
proceedings  in  the  prooate  court  would  be  incomplete  and 
could  not  be  exercised  without  such  authority. 

One  of  the  most  persuasive  facte  against  the  probate 
judge  giving  instructions  to  a jury  is  that  tho  law  does  not 
require  that  he  be  learned  in  the  law.  Section  1983,  Revised 
Statutes  of  Missouri,  1939,  is  as  follows: 

"livery  judge  of  the  supreme  court  and  of 
the  several  courts  of  a peals  shall  be  a 
citizen  of  the  United  States,  not  less 
than  thirty  years  old,  and  shall  have 
been  a citizen  of  this  state  five  years 
next  preceding  his  election  or  appoint- 
ment, and  shall  be  learned  in  the  law. 

very  judge  of  the  circuit  court  shall 
be  not  less  than  thirty  years  of  age, 
shall  havo  been  a citizen  of  the  United 
states  for  five  years,  a qualified  voter 
of  this  state  for  three  yoaro  next  before 
his  election  or  appointment,  and  shall  oe 
loamod  in  the  law.  Every  judge  of 
prooate  and  of  a county  court  shall  have 
attained  the  age  of  twenty-four  years, 
and  shall  have  been  a citizen  of  the 
United  States  five  years,  and  shall  have 
been  a resident  of  the  county  in  which 
he  may  be  elected  for  one  year  next  pre- 
ceding his  election;  and  every  judge  of 
any  court  of  record  shall  be  commissioned 
by  the  governor,  and,  whether  elected  or 
appointed,  shall  hold  his  office  until 
his  successor  is  elected  and  qualified." 
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CcnCLUSI  w 


It  is,  therefore,  the  opinion  of  this  department 
that  is  is  not  proper  for  a probate  judge  to  give  a jury  in- 
structions in  like  manner  as  instructions  are  given  to  Juries 
in  circuit  courts. 


Respectfully  submitted. 


LEO  A.  POLITTE 

Assistant  Attorney  General 


ADPR0VET: 


^ mckit-Mck"" 

Attorney  General 


LAP: NS 


1 


I 


COUNTY  COURT:  Court,  in  its  discretion,  may  allow  fee 
to  sheriff,  involving  use  of  an  ambu- 
lance in  transporting  insane  county 
patient  to  state  hospital. 
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July  24,  1043 


Mr.  C.  F.  Botl * ell,  ‘"her iff 
Pettis  County 
Sedalia,  Missouri 


FILED 

/0 


Dear  Sheriff  Bothwell : 


Tliis  will  acknowledge  receipt  of  youi  letter  of  re- 
cent date  which,  omitting  caption  and  signature,  is  us 
follows : 


"I  would  like  to  havo  your  opinion  on 
the  following:  '.'hero  the  Sheriff  con- 
veys e patient  to  the  hospital  at  Ful- 
ton, Missouri,  end  is  compelled  to  use 
an  ambulance  to  nuku  the  crip  on  ac- 
count of  the  physical  condition  of  the 
patient.  Mho  pays  the  expenses  of 
the  ambulance,  the  Sheriff  or  the 
County?  In  other  words  is  the  She- 
riff entitled  to  his  regular  mileage 
besides  the  cost  of  tho  ambulance. 

nI  get  " 17.20  for  a trip  to  Fulton  and 
if  I o&y  tho  expenses  of  the  ambulanoe 
id  ioh  is  (15»00  I only  oaks  'Z,2C  out 
of  the  trip.  This  is  what  the  County 
Court  wants  to  allow  me  for  this  kind 
of  trip.  * * * ' * * * * * * •» 


Section  4342  R.  S.  Mo.,  1039,  is  devoted  to  the 
statement  that  there  is  a penalty  against  an  officer  for 
the  exaotion  of  fees  to  which  the  officer  is  not  entitled. 
It  is  the  obvious  intention  of  the  Legislature  to  set  out 
in  detail  the  specific  fees  and  the  amount  thereof  allowed 
various  officials  in  discharging  the  official  duties.  It 
is  seen,  therefore,  that  unless  specifically  allowed  by 
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statute  no  fee  may  be  charged  by  an  officer  for  his  ser- 
vices. ''*e  further  direct  your  attention  to  tho  case  of 
Smith  v.  Pettis  County,  136  S.  V,  2d  282,  1.  c.  285,  from 
which  the  oourt  discusses  the  right  of  a nubile  official 
to  compensation  for  the  performance  of  any  duty,  and  in 
the  discussion  we  find  this  language: 


"The  rule  Is  established  that  the 
right  of  a public  official  to  com- 
pensation must  be  founded  on  a stat- 
ute. It  is  equally  established  that 
suoh  a statute  is  strictly  construed 
against  the  officer.  Nodaway  Coun- 
ty v.  Kidder,  Mo.  Sup.  129  S.  V.  2d 
857;  Ward  v.  Christian  County.  341 
Mo.  1115,  111  S.  W.  2d  182.  * * * " 


Turning  now  to  those  sections  of  our  statutes  which 
concern  the  county  oourt  and  the  power  to  send  to  state 
hospitals  their  Insane  poor,  we  find  at  Section  9328  R.  S. 
Mo.,  1939,  a provision  that  the  county  court  shall  have 
cower  to  send  to  the  state  hospital"-  such  of  their  insane 
poor  as  may  bo  entitled  to  admission  thereto. 


Seotion  9339  R.  S.  Mo.,  1939,  provides  that  the  coun- 
ty oourt  may,  upon  a hearing,  cause  a suitable  order  to  be 
entered  of  record  sending  an  insane  poor  patient  to  a 
state  hospital.  Such  order  shall  further  set  forth  that 
the  person  found  to  be  insane  Is  a fit  subject  to  be  sent 
to  the  state  hospital,  and  the  clerk  of  the  court  forthwith 
shall  forward  a certified  copy  of  said  order  to  the  super- 
intendent of  the  hospital,  accompanying  the  same  with  the 
request  of  admission  of  the  person  found  to  be  insane  to 
the  hospital. 


Section  9341  R.  S.  Mo.,  1939,  provides  that  the  clerk  of 
the  county  court  shall  issue  a warrant  to  the  sheriff  of 
the  county,  or  any  other  suitable  person,  commanding  the  ar- 
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rest  of  the  insane  person  and  directing  that  the  patient  be 
conveyed  to  a designated  state  hospital.  This  section 
further  provides  that  if  the  clerk  be  satisfied  of  its  ne- 
cessity he,  the  clerk,  nay  authorize  one  or  more  assistants 
to  be  employed  to  ass?.st  in  conveying  the  person  on  the 
point  of  arrest  to  the  designated  hospital.  Section  9342 
R.  S.  Mo.,  1939,  provides  that  the  relatives  of  an  insane 
person  may  have  the  right  to  convey  the  patient  to  the  hos- 
pital. 

Section  9355  R.  S.  Mo.,  1939,  reads  as  follows: 


"To  the  Sheriff  or  other  person,  for  tak- 
ing a patient  to  a state  hospital  or  re- 
moving one  therefrom,  upon  the  warrant  of 
the  Clerk,  mileage  going  and  returning,  at 
the  rate  of  ten  cents  per  mile,  and  1.00 
per  day  for  the  support  of  each  patient  on 
his  way  to  or  from  the  hospital  shall  be 
allowed;  to  each  assistant  allowed  by  the 
clerk  and  accompanying  the  Sheriff,  or 
other  person  acting  under  the  warrant  of 
the  clerk,  £4*30  per  day  for  the  time  ac- 
tually consumed  in  making  said  trip  said 
sum,  to  include  all  expenses  of  such  as- 
sistant. The  computation  of  mileage  in 
each  case  is  to  be  made  from  the  place  of 
arrest  to  hospital  by  th3  nearest  route 
usually  traveled:  Provided,  that  the 
said  Sheriff  shall  furnish  all  necessary 
means  of  transportation  without  charge 
other  than  as  above  allowed*  The  cost 
specified  in  this  Section  3hall  be  paid 
out  of  the  County  Treasury  of  tho  proper 
county. 


Directing  your  attention  now  to  Chapter  55,  Article  3, 
Sections  9590  to  9601,  Inclusive,  which  sections  concern 
themselves  with  the  support  of  the  county  poor,  we  find  this 
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language  particularly  at  Section  9590: 


"Poor  persons  shall  be  relieved,  main- 
tained and  supported  by  the  county  of 
which  they  axe  inhabitants.  H 


We  also  quote  Sections  9593  and  9594,  respectively,  as 
these  sections  seem  to  apply  in  this  instant  case: 


"The  county  oourt  of  each  county,  on  the 
knowledge  of  the  judges  of  such  tribunal, 
or  any  of  then,  or  on  the  information  of 
any  justice  of  the  peace  of  the  county  in 
which  any  person  entitled  to  the  benefit 
of  the  provisions  of  this  article  resides, 
shall  from  tine  to  time,  and  as  often  and 
for  as  long  a time  as  may  be  necessary, 
provide,  at  the  expense  of  the  county,  for 
the  relief,  maintenance  and  support  of 
such  persons." 


"The  county  court  shall  at  all  times  use 
its  discretion  and  grant  relief  to  all 
persons,  without  refard  to  residence,  who 
may  require  its  assistance*" 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the 
sheriff  6r  other  suitable  person  designated  by  the  county  court 
for  the  purpose  of  transporting  an  insane  poor  patient  to  a 
state  hospital  under  direct  order  of  the  county  oourt  is  en- 
titled to  mileage  at  the  rate  of  ten  cents  per  mile  each  way 
from  the  nlace  of  arrest  to  the  state  hospital  by  the  nearest 
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route  usually  traveled.  In  addition,  he  is  entitled  to  One 
Dollar  (‘1.00)  oer  day  for  support  of  patient  on  the  v/ay  to 
or  from  the  hospital,  provided  the  olerk  of  the  court  is  sa- 
tisfied of  its  necessity.  The  clerk  may  also  authorize  one 
or  more  assistants  to  be  employed  to  assist  the  shoriff  or 
other  person  delegated  to  transport  the  nationt.  The  as- 
sistant, or  assistants,  shell  receive  ”our  Dollars  (4.00) 
per  day  for  time  actually  consumed  in  accompanying  sheriff, 
this  said  sura  to  include  all  the  expenses  of  1 he  assistant 
or  assistants.  The  sheriff,  or  other  oerson  designated, 
shall  furnish  all  necessary  means  of  transportation  in  tak- 
ing a patient  from  the  "oint  of  arrest  to  the  hospital. 


The  fats  and  compensations  shall  be  paid  cut  of  the 
county  treasury  of  the  county  sanding  the  patient  to  the 
state  hospital.  Furthermore,  no  specific  statute  authori- 
zes payment  of  ambulance  fees  by  the  county  court.  How- 
ever, the  court  may,  in  its  discretion,  under  Section  9593, 
"provide,  at  the  expense  of  the  county,  for  the  relief,  main- 
tenance and  support  of  such  persons.”  And  further,  the 
county  oourt  in  providing  for  an  ambulance  for  an  insane  poor 
person  is  exercising  the  discretion  allowed  under  statutes 
above  quoted. 


Respectfully  submitted, 


L.  I.  liC, RRIS 

Assistant  Attorney-General 


APPROVED: 


ROY  MoKITThICK 

Attorney-ffeneral 


LIMjFS 


OFFICERS : 

OATH  OF  OFFICE: 


Oath  of  office  to  a member  of  the  County 
Court  may  be  administered  in  any  state 
by  any  person  authorized  to  administer 
oaths . 


January  6,  1943 


lip.  Llyn  Bradford 
Prosecuting  Attorney 
Phelps  County 
holla,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein  you 
submit  the  following  facts  and  question: 


"Tills  is  to  advise  that  the  newly  elected 
Presiding  Judge  of  the  Phelps  County  Court 
Is  In  another  State,  out  in  the  east, 
seriously  ill  and  incapable  of  getting 
bach  to  this  State  and  County  to  qualify 
and  take  the  oath  of  office.  It  has  been 
suggested  by  3ome  of  his  friends  that  the 
Commission  might  be  sent  out  to  him,  for 
him  to  sign  and  take  the  oath  of  office 
before  someone  out  there  capable  of  ad- 
ministering oaths,  and  that  he  might 
qualify  in  that  manner.  However,  there 
are  indications  that  his  right  to  qualify 
in  that  manner  may  very  probably  be  chal- 
lenged, many  contending  that  the  old  Presiding 
Judge  should  hold  over  until  the  next  elec- 
tion, In  the  event  the  newly  elected  Judge 
fails  to  return  to  Missouri  and  qualify  before 
the  County  Clerk  as  ordinarily  done." 


Section  6 of  Article  XIV  of  the  Constitution  of  Missouri 
provides  as  follows: 


"All  officers,  both  civil  and  military, 
under  the  authority  of  this  State,  shall, 
before  entering  on  the  duties  of  their  re 


r.  Llyn  Bradford 


-2- 


1-6-43 


spectlve  offices,  take  and  subscribe 
an  oath,  or  affirmation,  to  support 
the  Constitution  of  the  United  States 
and  of  this  State,  and  to  demon  them- 
selves faithfully  in  office." 


Under  Section  2475,  R.  S.  ICo.  1j39,  judges  of  the 
county  court  are  elected.  This  section  also  provides  that 
such  Judges  shall  hold  their  office  for  a certain  period  of 
tine  therein  named  and  until  their  successors  are  elected 
and  qualified. 

Section  2478,  R.  S.  Ko.  1-339,  provides  as  follov/s: 


"The  clerics  of  the  county  courts  shall 
certify  to  the  governor  the  names  of  the 
persons  elected  as  county  judges,  and 
the  governor  shall  thereupon  commission 
all  such  persons  as  judges  of  the  county 
courts  for  the  respective  terns  for  which 
they  may  have  been  elected." 

■X 

We  find  nothing  in  the  statutes  relating  to  the  oath 
of  office  to  be  taken  by  the  Judge  of  the  county  court, 
however,  the  forogoing  constitutional  provision  makes  this 
provision. 

Under  Section  1 of  Article  IV  of  the  Constitution  of 
the  United  States  it  is  provided  as  follows: 


"Pull  faith  and  credit  shall  be  given  in 
each  State  to  the  public  acts,  records 
and  judicial  proceedings  of  every  other 
state.  • 


Under  this  section  we  might  say  that  provisions  are  made 
for  the  State  of  Missouri  to  give  full  faith  and  credit  to 
oaths  administered  in  other  states.  However,  we  think  your 
question  i3  directly  answered  by  the  provisions  of  Section 
1885,  R.  S.  Mo.  1939,  which  is  as  follows: 
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"Whenever  any  oath  or  affirmation  is 
required  by  law  to  be  taken  before  a 
particular  court  or  officer,  the  sane 
may  be  done  before  any  other  court  or 
officer  empowered  to  administer  oaths, 
unless  it  is  expressly  prohibited; 
and  when  no  court  or  officer  is  named 
by  whom  an  oath  may  be  administered  or 
affidavit  taken,  the  same  may  be  done 
by  any  court  or  officer  authorized  to 
administer  oaths." 


It  will  bo  noted  that  this  section  does  not  limit  to  the 
State  of  Missouri  the  place  in  which  an  oath  or  affidavit 
may  be  administered.  Since  the  lav;  pertaining  to  judges 
of  the  county  court,  the  constitutional  provision  and  the 
statute  first  hereinabove  referred  to,  do  not  limit  the 
place  in  which  an  oath  nay  be  administered,  then  It  follows 
that  oaths  or  affidavits  may  be  administered  by  the  proper 
officer  in  any  county  or  3tate  in  which  such  officer  has 
Jurisdiction. 


CoiTCLUSIOli 


It  is,  therefore,  the  opinion  of  this  department  that 
a person  who  is  elected  to  the  office  of  Judge  of  the  county 
court  in  this  state  may  take  the  oath  of  office  before  any 
person  capable  of  administering  oaths,  either  within  this 
state  or  without  the  boundaries  of  the  state. 

Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney-General 

APPROVED: 


'ffvJY  I'ic'KlWJftlflx. 
Attorney-General 
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RECORDERS  0?  DEEDS  - CORPORATIONS: 

Articles  of  agreement  should  be  filed  and  not  re- 
corded in  the  offi-ce  of  the  recorder  of  deeds. 


January  11,  1943 


Honorable  D.  <»,  Lreid 
Prosecuting  Attorney 
Franklin  County 
Union,  Missouri 


Dear  oir: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion,  under  date  of  *»anuary  8,  1943,  which 
reads  as  follows: 


wV»e  have  a matter  in  dispute  here 
and  would  like  your  opinion  on  same. 
The  Tri- County  Dus  otioany,  Inc,, 
filed  their  certliied  co^y  of  the 
certificate  and  articles  of  associa- 
tion with  the  Recorder  of  Leeds,  who 
promptly  recorded  it  and  returned  the 
original  to  the  President  of  the  bus 
company,  who  returned  same  and  di- 
rected the  Recorder  to  keep  it  on 
file  in  the  Recorder's  office.  As  . 

1 interpret  Section  b339,  it  is  my 
opinion  that  after  recording  the 
articles  should  be  returned  to  the 
Presider  t or  Secretary  of  the  corpora- 
tion, ifcere  seems  to  be  a . difference 
of  opinion  among  the  attorneys  and  i 
would  like  to  know  what  should  be  done 
with  the  certificate  and  articles  of 
association,  whether  to  keep  them  or. 
file  lr.  the  Recorder's  office  or  re- 
turn them  to  the  corporation," 
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section  5339  B.  3.  Missouri,  1939,  reads  as  follows 


n'rhe  articles  of  agreement  in  du- 
plicate shall  be  signed  and  ac- 
knowledged ar.d  sworn  to  by  all  the 
parties  thereto,  ir eluding  the  par- 
ties selected  as  directors  or  mana- 
gers for  the  first  year,  ■ ef ore  some 
officer  having  a seal.  Lach  copy  of 
the  articles  shall  be  filed  in  the 
office  of  the  secretary  of  state, 
one  of  which  shall  be  retained  by 
him  as  a permanent  file,  ihe  secre- 
tary of  state  shall  give  a certificate 
that  said  corporation  has  been  duly 
organized  which  shall  set  forth  the 
amount  of  its  capital  stock,  the 
period  of  the  existence  and  its  per- 
manent place  of  location  and  a certi- 
fied copy  of  such  certificate  shall 
be  attached  to  the  other  copy  of  the 
articles  of  association  so  filed  with 
the  secretary  of  state  and  by  him 
delivered  to  the  incorporators  which 
shall  by  them  be  filed  in  the  office 
of  the  recorder  of  deeds  of  the  county 
or  city  in  which  the  corporation  ia  to 
be  located:.  Provided,  that  no  sub- 
sequent amendment  of  the  articles  of 
agreement,  which  is  expressly  autho- 
rized by  law,  shall  take  effect  until 
same,  in  cue  form,  has  been . so  i lied 
in  duplicate,  cert ix led  and  recorded 
ae  hereinbefore  provided;  enu  pro- 
vided further,  that  ir  tl  a increase 
of  the  capital  stock  of  any  corpora- 
tion, the  same  proceedin  s shall  be 
had,  so  far  as  practicable,  as  in  the 
original  proceedin  s for  ir corporation* " 
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In  construing  statutes,  and  lr  order  to  ascertain 
the  purpose  of  a statute,  it  must  be  considered  his- 
torically. (Cummins  et  al  vs.  ii.  C.  Public  v,ervice 
Company,  et  al,  66  S.  V..  (2d)  920.) 

Prior  to  its  amendment  in  1927,  Section  5339,  supra, 
read  as  follows: 


"The  articles  of  agreement  shall  be 
signed  and  acknowledged  and  sworn  to 
by  all  the  parties  thereto,  including 
the  parties  selected  as  directors  or 
managers  for  the  first  yesr,  before 
some  officer  in  the  state  of  j-dssouri 
•having  a seal,  and  recorded  in  the 
office  of  the  recorder  of  deeds  of  the 
county  or  city  in  which  the  corpora- 
tion is  to  be  located,  and  a certified 
copy  of  such  recorded  instrument  shall 
be  filed  in  the  office  of  the  secre- 
tary of  state:  Provided,  that  no  sub- 
sequent amendment  of  the  articles  of 
agreement,  which  is  expressly  autho- 
rized bjj  law,  shall  take  effect  until 
same,  irj  <iue  form,  lias  been  so  re- 
corded arc  certified,  and  sworn  to 
as  hereinbefore  provided;  and  pro- 
vided farther,  that  in  the  increase 
of  the  capital  stock  of  any  corpora- 
tion the  same  proceedings  shall  be  had, 
so  far  as  practicable,  as  in  the  origi- 
nal proceedings  for  incorporation* " 


hi  amended  in  1903,  the  section  read  as  follows: 


"Ihe  articles  of  agreement  shall  be 
signed  and  acknowledged  by  all  par- 
ties thereto,  and  re core ed  in  the 
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office  of  the  recorder  of  deeds 
of  the  county  or  city  in  which  the 
corporation  is  to  be  located;  and 
a certified  copy  of  such  recorded 
instrument  shall  be  filed  in  the 
office  of  the  secretary  of  state: 
Provided,  that  no  subsequent  amend- 
ment of  the  articles  of  association, 
which  is  expressly  authorized  by  law, 
shall  take  effect  until  same  in  due 
form  has  been  so  recorded  and  certi- 
fied." 


The  proviso  was  added  by  the  amendment  of  1903  as  it 
appears  therein. 

Prior  to  the  amendment  of  1927,  the  section,  which 
is  now  5339  H.  S.  iissouri,  1939,  provided  that  the  articles 
of  agreement  should  he  recorded  in  the  office  of  the  re- 
corder of  deeds,  but,  as  amended  In  1927,  the  section 
provided:  " * *■  be  filed  in  the  office  of  the  recorder  of 
deeds."  Also,  as  amended  in  1903,  this  section  provided 
that  the  articles  of  agreement  should  be  recorded  in  the 
office  of  the  recorder  of  deeds,  and  since  the  present 
section,  which  was  amended  in  1927,  specifically  states, 
"filed",  it  shows  it  was  the  intention  of  the  legislature 
to  file,  and  not  record,  the  articles  of  agreement  in  the 
office  of  the  recorder  of  deeds. 

In  the  case  of  Wallace  v.  Woods,  102  3.  W.  (2d)  91, 
pars.  9-11,  the  court,  ir.  referring  to  amendments  of 
certain  laws  said: 


"’The  primary  rule  of  construction 
of  statutes  is  to  ascertain  the  lar/- 
ra&kers'  Intent,  from  the  words  used 


Honorable  D.  . Breid 


-5- 


January  11,  194 


if  possible;  and  to  put  upon  t^e 
language  of  the  Legislature,  honestly 
and  faithfully,  its  plain  and  ra- 
tional meaning  and  to  promote  its 
object,  and  "the  manifest  purpose  of 
the  statute,  considered  historically," 
is  properly  given  consideration,  * * 

* 2 Lewis,  Sutherland  on  btat.  Const. 

(2d  bd. ) Sec,  363;  Lndlich  on  Inter- 
pretation of  Statutes,  Sec,  329;  and 
Maxwell  on  Statutes  (5th  nd.)  425.' 
Cummins  v,  Aansas  City  Public  Service 
Co.,  334  Mo.  672,  66  S.  «.  (2d)  920, 
loc.  cit.  925.  ■ e must  determine  the 

question  involved  upon  the  statute  we 
now  have  rather  than  upon  the  original 
enactment.  i<;ords  used  must  be  read  in  the 
light  of  the  amendments  made,  and  might 
take  a broader  meaning  as  the  application 
of  the  statute  was  broadened.  »ve  can 
best  decide  the  present  meaning  of  this 
section  by  considering  the  various  steps 
taken  to  change  it  from  what  it  was  at 
first  to  what  it  is  now." 


The  Court  of  Appeals  of  tils  State,  ir.  the  case  of 
Dawson  v.  Cross,  88  .o.  App.  292,  1.  c.  299,  defined 
"file"  as  follows: 


"Tile*  meant  at  common  law,  a thread, 
string,  wire,  upon  which  writs  and 
other  exhibits  of  courts  and  offices 
were  fastened  or  filed  for  the  <roro  safe 
keeping  and  ready  turning  the  same.  A 
paper  is  said  to  be  filed  when  delivered 
to  the  proper  officer  and  received  by 
him  to  be  kept  on  file.  This,  which 
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we  take  to  be  the  present  ordinary 
sense  of  the  vord  'filed,’  would  be 
presumed  to  be  the  legislative  sense 
unless  the  contrary  is  made  to  appear 
which  it  does  not,  * * * * * * " 


'The  Court  of  Appeals,  also,  in  aiurphy  v.  Overall 
Co,,  225  Mo*  App,  866,  1,  c,  P.69,  in  defi  , "file," 
said: 


"'The  word  "file"  lias  a well  under- 
stood meaning,  as  well  as  legal 
significance,  and  inasmuch  as  it  is 
Impossible  to  file  an  oral  demand, 
the  words  of  the  statute,  its  pur- 
pose and  intent  and  the  object  to 
be  accomplished  by  it  canrot  be 
met  except  by  a written  statement 
of  the  claim.  The  lexicographers 
derive  the  word  "file"  from  the 
Latin  "Filum,"  a thread;  and  its 
application  seems  to  be  drawn  from 
the  ancient  practice  of  placing 
papers  upon  a thread  or  file  for 
ready  reference,  iiebster  says  *to 
file"  means  to  lay  away  papers  for 
presentation  and  reference,  Bouvier 
says  a paper  is  said  to  be  filed  when 
it  is  delivered  to  the  proper  officer.' 
(Thompson  v.  Southern  -xpresa  Co., 

61  3.  182,  183.)" 


Under  the  above  quotation  it  can  be  said  that  the 
word  "file"  means,  "layirg  It  away  ir  the  office  of  eny 
office  to  remain  there  for  reference."  Under  the  facts 
in  your  request  the  recorder  of  deeds  recorded  the 
articles  of  agreement  and  then  returned  th6m  to  the 
corporation,  but,  under  Lection  5339,  supra,  it  is 
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specifically  provided  that  the  articles  of  agreement  of 
the  corporation  should  be  filed  and  no  mention  is  made 
of  the  recording  of  the  same.  "Filing"  an  instrument 
Is  nore  for  the  safekeeping  of  the  original  instrument, 
it  was  so  held  in  the  case  of  Paving  do.  v.  O' trier, 

128  Mo.  App.  267,  1.  c.  £6*2,  where  tne  court  said: 


"A  paper  or  ciocx^ment  is  said  to  oe 
filed  when  it  is  delivered  to  the 
proper  officer  and  lodged  by  him  in 
his  office.  At  common  law,  a file 
meant  a thread,  string,  or  wire  upon 
which  writs  and  otner  exhibits  of 
courts  and  officers  were  fastened 
or  ’filed  for  the  more  sare  keeping 
and  right  turning  of  sane.'  (Dawson 
v.  Cross,  86  n.o.  App.  292.)  * «■  * " 


The  word  "recorded"  in  orainary  usage  signifies 
copied  or  transcribed  into  some  permanent  book,  and  word 
1 8 also  defined  as  copying  an  instrument  into  public  records 
in  book  kept  for  that  purpose  by  or  under  superintendence 
of  officer  appointed  th*  ref or.  ' ord  "record,"  in  statute 
respecting  reclamation  district  tax  sale  certificate, 
means  copying  instrument  into  proper  book  and  indexing  as 
croviaed  by  law  (I'ol.  Code,  See.  3480).  (Lougery  v.  betten- 
court  (Cal.)  6 P.  (2d)  499,  502.) 

The  word  "recorded,"  in  ordinary  usage,  signifies 
copied  or  transcribed  in  some  permanent  book.  It  is  in 
this  sense  that  the  word  "recorded"  is  used  in  Civ.  Code, 
Sec.  1213,  declaring  that  every  conveyance  of  real  proper- 
ty, acknowledged  or  proved  and  certified  and  recorded, 
from  the  time  it  is  filed  with  the  recorder  for  record, 
is  constructive  notice  of  the  contents  thereof  to  sub- 
sequent purchasers  and  mortgagees.  (Cady  v.  Purser,  63 
P.  644,  846,  131  Cal.  552,  62  Am.  St.  Kep.  391.) 
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In  discussing  the  distinction  between  "filing", 
and  "recording",  the  Supreme  Court  of  this  State,  in 
one  case,  held  that  filing  could  be  considered  recording. 
It  was  so  held  in  the  case  of  stale  v.  Hart,  IBS  &•  . 

333,  1.  c.  335,  where  the  court  said: 


"section  6323,  K.  3.  1909,  extends 
the  provisions  of  said  section  2819 
so  as  to  cover  any  instrument  'for 
the  recording  of  which  provision  has 

been  maoe  by  law. ' 

M,ihe  chattel  mortgage  in  question  here 
had  been  recorded,  not  by  copying  it 
on  books  in  the  recorder's  office, 
but  by  placing  it  or  file  In  such  of- 
fice. e hold  th: t by  oeing  thus  on 
file  it  was  'recorded'  in  the  con- 
temclation  of  such  sections,  and  that 
the  certified  copy  of  the  mortgage 
to  the  hank  of  Alton  was  properly 
admitted  in  eviderce." 


COhCLUSlOK 


it  is,  therefore,  the  opinion  of  this  office,  that 
under  Section  5339  h.  s.  ( lssouri,  .1339*  the  articles 
of  agreement  of  a corporation  should  be  filed  ir  the 
office  of  the  recorder  of  ueeds  and  should  remain  in 
the  office  of  the  recorder  of  ceeas. 

it  is  further  the  opinion  of  bis  department  that 
the  recorder  of  deeds  should  not  record  the  articles 
of  agreement  of  a cor  oration  and  then  return  them  to 
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the  president  or  secretary  of  the  corporatioi  . 


respectfully  submitted 


W.  J.  KURKL 

Assistant  Attorney  General 


At  hOVfcD: 


HOY  McKlTTRICK 

Attorney  General  of  Missouri* 
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: 

STAMPS : 

EXPENSES : 


General  Assembly  nay  furnish  the  members 
thereof  stamps  for  official  business. 


February  18,  i&io 


Hon.  Frank  P.  Briggs 
president  Pro  Ten  of  the  Senate 
Senate  Chambers 
Capitol  Building 
Jefferson  City,  Missouri 


Dear  Sir: 


FILED 

// 


This  is  In  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the 
question  of  whether  or  not  the  State  Senate  may  adopt 
a resolution  providing  for  the  furnishing  of  stamps  to 
its  members  for  official  business. 

« 

From  your  telephone  conversation  In  connection 
with  this  request,  we  understand  this  inquiry  goes  to 
the  question  of  the  authority  of  the  General  Assembly 
to  furnish  to  its  members  stamps  for  use  in  official 
business,  and  whether  or  not  such  an  act  would  violate 
the  provisions  of  Section  16,  Article  IV  of  the  Consti- 
tution of  Missouri  as  amended. 

Under  Section  1 of  Article  IV  of  the  Constitution 
of  Missouri  the  General  Assembly  Is  granted  all  legisla- 
tive power,  subject  to  the  limitations  in  the  Constitution. 
He  also  call  attention  to  Section  8,  Article  XIV  of  the 
Constitution  of  Missouri,  which  prohibits  the  increasing  of 
compensation  to  officers  during  the  term  of  office. 

If  this  allowance  for  postage  should  be  considered  as 
compensation,  then  It  might  be  held  to  be  in  violation  of 
said  Section  8,  supra,  as  well  as  in  violation  of  the 
limit  fixed  in  the  late  amendment,  which  reads  as  follows 
(Laws  of  Missouri  1341,  page  719,  Section  16) : 


"The  members  of  the  General  Assembly 
shall  severally  receive  from  the  State 
Treasury  for  their  services  a monthly 
salary  of  one  hundred  and  twenty  five 
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dollars  per  month  commencing  as  of 
January  1st  next  following  the  adop- 
tion of  this  Section,  and  upon  certi- 
fication by  the  President  and  Secretary 
of  the  Senate,  and  by  the  speaker  and 
chief  clerk  of  the  House  of  Representa- 
tives, as  to  the  respective  members 
thereof,  the  State  Auditor  is  hereby 
directed  and  empowered  to  audit  and  the 
State  Treasurer  to  pay  such  compensation 
without  legislative  enactment.  The 
members  of  either  house  shall  also  re- 
ceive the  sum  of  one  dollar  ($1.00)  for 
every  ten  miles  they  shall  travel  in 
going  to  and  returning  from  their  place 
of  meeting,  once  in  each  session,  on 
the  most  usual  route." 


Said  Section  16  before  its  repeal  and  re-adoption,  contained 
the  following  provision  with  reference  to  stamps  and  extra 
compensation  to  members  of  the  General  Assembly: 


> x Bach  member  may  receive  at  each 
regular  session  an  additional  sum  of 
thirty  dollars,  v/hich  shall  be  in  full 
for  all  stationery  used  in  Ms  official 
capacity,  and  all  postage,  and  all  other 
incidental  expenses  and  perquisites;  and 
no  allowance  or  emoluments,  for  any  pur- 
pose whatever,  shall  be  made  to  or  re- 
ceived by  the  members,  or  any  member  of 
either  house,  or  for  their  use,  out  of 
the  contingent  fund  or  otherwise,  except 
as  herein  expressly  provided;  * •*  * * *" 


>i'e  must  assume  that  in  the  preparation  of  the  new 
amendment  the  old  section  was  under  consideration  and  espec- 
ially the  portions  of  that  section  which  would  not  be  in- 
cluded in  the  new  amendment.  With  that  presumption  it  is 
quite  apparent  that  the  framers  of  the  new  amendment  only 
intended  to  provide  for  the  pay  for  compensation  or  salary 
and  mileage  to  the  members. 
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With  that  prosumption,  the  expression  "cxpressio 
unlus  eat  oxcluaio  alterius"  might  bo  applied  hero,  and, 
in  doing  ao,  it  could  be  argued  that  since  tho  new  amend- 
ment only  provides  for  pay  for  salary  and  mileage  to  the 
members  tiiat  the  framers  of  that  amendment  did  not  intend 
to  fix  the  amount  that  the  legislature  might  allow  to 
members  for  payment  of  postage,  etc.,  and  therefore,  left 
that  item  to  be  determined  by  the  General  assembly  under 
its  authority  as  fixed  by  said  Section  1 of  Article  IV, 
supra. 

In  the  case  of  Llacon  County  v.  Williams,  224  S.  Vi. 

835,  284  ho.  447,  the  court  distinguished  between  compensa- 
tion or  salary  and  expenses,  the  lav/  providing  that  the 
probate  Judge  should  receive  the  same  compensation  as  the 
circuit  Judge,  The  question  in  that  case  was  whether  or 
not  the  probate  Judge  could  receive  as  compensation  the 
.,1200  per  annum  allowed  as  expenses  to  the  circuit  Judge. 

»e  quote  at  length  from  the  opinion  in  this  case  because  we 
think  It  is  very  much  in  point  to  the  question  here.  At  1. 
c.  452  (284  ho.)  the  court  said: 


"This  question,  whether  allowances  to 
officers  for  expenses  comes  within  the 
meaning  of  the  word  compensation,  lias 
arisen  in  several  cases.  In  Wisconsin, 
under  a constitutional  provision  some- 
what analogous  to  ours,  in  so  far  as 
the  question  presented  was  concerned, 
it  was  lie  Id  tiiat  a statute  providing 
for  a payment  to  each  circuit  Judge  of 
v400  per  annum  ’as  and  for  his  necessary- 
expenses  while  in  discharge  of  his  duties,’ 
did  not  constitute  additional  ’compensa- 
tion' In  the  constitutional  sense.  (1411- 
wau  :ee  County  v.  Halsey,  149  His.  1.  c.  P7.) 
In  cCoy  v.  liandlin,  35  S.  D.  1.  c.  514  et 
soq.,  under  a more  comprehensive  constitu- 
tional provision  than  ours,  the  Supreme 
Court  of  South  Dakota  held  tiiat  an  allow- 
ance of  (.600  per  annum  to  the  supreme 
Judges  ’In  consideration  of  expenses*  was 
not  In  violation  of  the  prohibition  against 
Increasing  the  compensation  of  Judges.  The 
court  held  that  the  salary  provided  could 
not  be  increased,  but  tiiat  the  allowances 
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of  expenses,  as  such,  did  not  have 
that  effect.  In  considering  a similar 
question  with  respect  to  a claim  that 
a Federal  judge,  v/ho  occupied  a house 
belonging  to  the  Government  in  the  Canal 
Zone,  must  account  for  the  rent  thereof, 
CLAYTON,  J.  (Smith  v.  Jackson,  241  Fed. 

1.  c.  770),  quotes  from  the  opinion  in 
the  case  of  UcCoy  v.  llandlln,  as  follows: 

" ’There  it  was  said:  "It  is  clear  that 
the  Legislature  did  not  intend,  in  the 
enactment  of  such  legislation,  to  in- 
crease the  salaries  of  the  judges,  or  to 
grant  them  any  perquisites  or  emoluments 
for  the  discharge  of  their  duties,  but 
only  intended  to  assure  them.  In  so  far 
as  possible,  that  for  the  performance  of 
their  official  duties  alone,  and  not  for 
the  performance  of  such  duties  and  the 
payment  of  the  expenses  incident  thereto, 
they  should  receive  the  salaries  provided 
by  law  for  the  performance  of  such  duties." 

And  again,  the  court  said:  "These  men  (the 
framers  of  the  Constitution  of  South  Dakota) 
must  have  known  that  Section  1,  Article  2, 
of  the  1 ederal  Constitution  declared  that 
the  President  should  receive  for  his  ser- 
vices a compensation  'which  sliall  neither 
be  Increased  nor  diminished  during  the  period 
for  which  he  shall  /lave  been  elected,  and  he 
sliall  not  receive  within  that  period  any 
other  emolument  from  the  United  States  or  any 
of  them.'  Those  men  must  iiavo  known  tiiat  the 
word  ' emolument ' was,  as  recognized  by  every 
authority,  a term  broad  and  comprehensive, 
one  which  Includes  within  it  'perquisites,' 
'salary,'  'compensation,'  'pay,'  'wages,' 
and  'fees.'  These  men  must  have  known  that, 
with  the  above  provisions  of  the  Federal  Con- 
stitution in  force,  the  Congress  of  the 
United  States,  a body  of  men  which  at  all 
times  during  the  history  of  this  Government 
as  had  among  its  members  many  of  the  greatest 
constitutional  lawyers  of  the  day,  load  enacted 
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legislation  under  which  the  President, 
for  nearly  a century  prior  to  the  fram- 
ing of  our  Constitution,  had  been  furnished 
a home,  horses,  carriages,  servants,  house- 
hold equipment,  and  many  other  things  inci- 
dental to  and  appropriate  to  his  high  office. 
These  men  must  have  known  that  such  Federal 
legislation  load  never  been  questioned  either 
as  regards  its  propriety  or  its  constitu- 
tionality. These  men  must  have  known  that 
in  practically  every  State  of  the  Union  (in 
many  of  which  there  were  constitutional  pro- 
visions similar  to  the  one  above  referred 
to  in  the  Federal  Constitution  and  to  the 
ones  relied  upon  by  defendant  in  this  case) 
there  had  been  legislative  enactments  making 
provisions  for  the  several  governors  similar 
to  those  made  by  the  Federal  Congress  for 
the  President,  as  well  as  innumerable  measures 
appropriating  money  to  be  paid  other  officers 
to  recompense  them  for  expenses  incurred  in 
the  discharge  of  their  official  duties.  Is 
it  possible  for  any  one  to  presume  that  these 
men,  with  all  these  fact3  in  mind.  Intended, 
by  the  words  used  in  our  Constitution,  to  pro- 
hibit allowances  for  expenses  incident  to  the 
discharge  of  public  duties?  Further  light 
has  since  been  thrown  upon  the  construction 
given  to  the  provision  of  the  Federal  Consti- 
tution above  referred  to  by  the  Act  of  June 
23,  1906  (34  Stat.  at  L.  454,  c.  3523;  Comp. 
State.  1913,  sec.  225),  which  provides!  'That 
hereafter  there  may  be  expended  for  or  on  ac- 
count of  the  traveling  expenses  of  the  Presi- 
dent of  the  United  States  such  sums  as  Con- 
gress may  from  time  to  time  appropriate,  not 
exceeding  £25,000  per  annum,  such  sum  when 
appropriated  to  be  expended  in  the  discretion 
of  the  President  and  accounted  for  on  his  cer- 
tificate solely.'  Under  appropriations  there- 
after made  by  Congress,  Presidents  Roosevelt 
and  Taft  received,  and  today  President  Wilson 
is  receiving,  thousands  of  dollars  each  year. 
So  far  as  we  know,  it  has  never  been  suggested 
that  the  money  so  allowed  was  an  'emolument,' 
and  therefore  unconstitutional.  Ho  one  has 
ever  seen  fit  to  accuse  these  Presidents  of 
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being  grafters.  Th®  Judaea  of  the 
Federal  co’.irtD,  whose  salaries  are 
fixed  by  a law,  declaring  that  3uch 
salaries  shall  be  the  ’ co  ipensation 
for  their  official  services,’  draw 
from  the  United  states  Treasury  a sura 
not  exceeding  <10  per  day  when  absent 
fron  the  places  of  their  residence. 

(Act  March  3,  1911,  c.  231,  sec.  259; 

36  Stat.  at  L.  1161;  Corap.  Stat.  1913, 
sec.  1236.)  'fills  allowance  i3  not  given 
as  an  increase  of  salary  but  to  cover 
the  expenses  incident  to  their  being 
away  from  home  in  the  discliarge  of  their 
duties." ’" 

iron  this  opinio-  we  conclude  that  "compensation  and  salary" 
are  different  and  distinct  from  "expensos,"  when  payment  to 
officers  are  under  consideration. 

In  our  research  on  this  question  we  failed  to  find  any 
Missouri  cases  dealing  with  the  question  of  compensation  and 
expenses  to  neribers  of  the  General  Assembly,  but  all  of  the 
outstate  authorities,  in  wliich  such  question  lias  been  con- 
sidered, support  our  conclusions  here.  In  the  case  of  Chris 
topherson  v.  Reeves,  104  1< . YJ.  1015,  the  Supreme  Court  of 
South  Dakota  had  before  it  a question  of  whether  or  not  a 
lump  lump  sun  allowed  to  legislators  for  expenses  wa3  in  vio 
lation  of  a Constitutional  provision  fixing  the  pay  of  legis 
lators.  The  provisions  of  the  Constitution  of  that  state 
relating  to  that  subject,  (Section  6 of  Article  3)  read  as 
follows: 


"The  toms  of  the  office  of  the  members 
of  the  Legislature  sliall  bo  two  years; 
they  sliall  receive  for  their  servicos 
the  sura  of  five  dollars  for  each  day's 
attendance  during  the  session  of  the 
Legislature,  and  five  cents  for  every 
raile  of  necessary  travel  In  going  to  and 
returning  from  the  place  of  meeting  of 
the  Legislature  on  the  most  usual  route. 

,!~ach  regular  session  of  the  Legislature 
siiall  not  exceed  sixty  days,  except  in 
cases  of  impeachment,  and  members  of  the 
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Legislature  shall  receive  no  other 
pay  or  perquisites  except  per  diem 
and  mileage." 


At  1.  c.  1016,  the  court.  In  the  Reeves  case,  supra, 
quoted  a rule  which  we  think  could  bo  applied  here: 


" ' One  question  will  be.  found  running 
through  all  the  decisions  wherein 
courts  have  passed  upon  the  validity 
of  statutes  providing  allowances  to 
public  officor3,  to  wit:  has  the 
purpose  of  the  Legislature  to  increase 
the  salary,  or  was  its  purpose  merely 
to  save  such  salary,  so  that  the  officer 
would,  in  fact,  receive  the  whole  there- 
of, for  the  performance  of  his  official 
duties?' " 


The  court  in  this  opinion,  also  considered  some  Illinois 
cases,  which  were  cited  by  the  Attorney- General,  and  made 
the  following  statement  at  1.  c.  1016: 


"The  Attorney  General,  in  his  brief, 
quotes  at  length  from,  and  relies  upon, 
the  decisions  of  the  Appellate  Court  of 
Illinois  in  the  cases  of  Fergus  v.  Russell, 

27  D 111.  626,  110  N,  E.  887  and  270  111. 

304,  110  II.  E.  130,  Ann.  Cas.  1916B,  1120, 
where  an  injunction  was  sought  against  the 
auditor  of  public  accounts  to  restrain  him 
from  issuing  warrants  for  various  expenses 
to  the  members  of  the  Ceneral  Assc  ably. 
Statutes  had  been  passed  appropriating  suns 
for  mileage  and  for  telephone  services  to 
the  members  cf  the  Assembly  under  a Consti- 
tution which  provided  (section  21,  art.  4, 
Constitution  of  Illinois)  tliat — 

" ' Members  of  the  General  Assembly  are  pro- 
hibited from  receiving,  in  addition  to  such 
salary  as  may  be  fixed  by  law,  "any  other  al- 
lowance or  emolument,  directly  or  indirectly, 
for  any  purpose  wliatever,  except  the  sum  of 
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50  per  session  to  each  member,  wkich 
s:;ali  be  in  full  for  postage,  station- 
ery, newspapers  and  other  incidental 
expen sos  aid  perqxxlsitcs."  ' 

"Thus  it  will  bo  seoxi  tliat  the  fraiers 
of  the  Constitution  of  that  state  pro- 
vided for  expenses,  mentioned  them  ex- 
pressly in  the  Constitution,  and  used 
the  word  as  distinguished  from  the  word 
’perquisite,’  and  the  interpretation  of 
this  Constitution  must,  of  necessity, 
liavo  precluded  any  other  alloY/ance  for 
miloage  or  for  othor  expenses.  If  the 
word  'expenses'  liad  occurrod  in  our  Con- 
stitution, we  v/ouid  not  hesitate  for  one 
moment  to  declare  the  lav/  unconstitution- 
al. It  is  the  absence  of  tills  word,  and 
the  absonco  of  any  provision  limiting  the 
right  of  the  -legislature,  to  provide  ox- 
ponsos,  which  makes  It  difficult  for  us 
to  see  tlie  applicability  of  this  case  to 
the  natter  at  bar." 


It  will  bo  noted  that  the  court  in  this  opinion  particularly 
roforrod  to  the  omission  of  tho  Y/ord  "expenses, " in  tho  por- 
tion of  tho  Couth  Dakota  Constitution  relating  to  pay  of 
legislators  and,  for  tlxat  reason.  It  held  tliat  the  -.ogisla- 
turo  had  authority  to  pass  legislation  providing  for  expensos 
of  its  lie  hers. 

our  Suprome  Court,  in  -wing  v.  Vernon  County,  21G  ho. 
681,  made  a statement  which  is  aonewiiat  applicable  here, 
especially  with  reference  to  compelling  an  officer  to  pay 
expenses  of  his  office.  In  tlxat  case  the  janitor  expense 
v/as  under  consideration  and  tlio  court  made  tills  statement, 

1.  c.  689: 


" -t  13  believed  tlxat  the  funda  ontal  con- 
stitutional ; uxxims  to  tlio  effect  that  all 
government  is  instituted  solely  for  tho 
good  of  tlxo  whole  people.  Is  intended  to 
promote  the  general  v/elfaro,  aid  that 
private  property  shall  not  be  taken  or 
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damaged  for  public  use  without  just 
compensation,  aided  by  a common  sense 
construction  of  statutes  evidencing 
a liberal  and  wise  public  policy  as 
over  against  a narrow,  cheese-paring 
one,  have  caused  a public  janitor 
service  paid  out  of  the  common  purso 
to  be  so  long  and  universally  used  in  . 
public  buildings  and  all  public  offices 
of  cities  and  counties  in  Missouri,  tliat 
the  precise  point  lias  not  hitherto  cone 
up  for  decision. 


The  cases  which  we  have  cited  have  considered  statu- 
tory or  Constitutional  provisions  and  not  resolvitions . We 
note  that  you  propose  to  handle  this  matter  by  way  of  resolu- 
tion. ‘This  may  be  sufficient,  however,  v/e  call  your  atten- 
tion to  Section  25  cvf  Article  IV  of  the  Constitution,  which 
seems  to  provide  that  legislation  be  enacted  by  the  passage 
of  bills.  This  might  be  the  safer  procedure  to  take  to 
accomplish  your  purpose. 


CONCLUSION 


iron  the  foregoing,  it  Is  the  opinion  of  this  Depart- 
ment tliat  the  General  Assembly  may  provide  stamps  for  offici- 
al business  of  its  members  and  such  an  act  would  not  be  in 
violation  of  Section  16  of  Article  IV  of  the  Constitution,  as 
a tended  Laws  of  .'.Is30url  1941,  page  V19. 


respectfully  submitted. 


TYltE  V/.  BURTON 

Assistant  Attorney-General 

A P PROVED: 


:toY  ncLlTTRI&l 
Attorney- General 
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TAXATION:  Property  held  by  county  court  for  use  and  benefit 

EXEMPTION:  of  county  school  fund  Is  exempt  from  taxation;  if 

it  is  so  held  on  the  assessment  date  such  property 
remains  exempt  even  though  title  thereto  passes 
to  a non-exempt  holder  before  the  next  assessment 
date . 


January  30 , 1943 


V 

v 

Mr . Loyd  Bryan 
County  Clerk 
Mercer  County 
Princeton,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date,  wherein  you 
submit  the  following  statement  of  facts  and  request  for  an 
opinion: 


"Will  you  please  mail  to  me  your 
opinion  on  the  following: 

"On  May  4,  1942  Mercer  County  School 
Fund  Principal  foreclosed  on  a School 
Loan  which  they  had  bid  in.  On  July 
1,  1942  they  sold  this  property  to 
Myrtle  0.  Boatman  but  there  was  noth- 
ing stated  In  the  deed  as  to  who  would 
pay  the  taxes. 

"A  few  days  ago  Mrs.  Boatman  came  in 
asking  if  the  Co\irt  had  paid  the  1942 
tax  and  stating  tliat  she  thought  they 
should  pay  them  as  she  was  not  owner 
of  this  property  at  the  time  it  was 
assessed. 

"The  County  Court  however,  believes 
Mrs.  Boatman  should  pay  the  taxes.  In 
your  opinion  who  is  responsible  for 
the  taxes? 

"If  the  county  3chool  Fund  is  respon- 
sible for  the  tax,  are  they  allowed  to 
take  them  off  with  an  abatement  as  tax- 
exempt  property?" 
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The  county  court,  under  the  provisions  of  Section 
10389,  R.  S.  ho.  1939-,  may  purchase  lands  which  it  soils 
to  foreclose  a school  fund  mortgage.  In  such  case  the  lands 
are  taken  to  the  use  ol'  the  township  out  of  the  school  fund 
of  which  the  mortgage  or  loan  was  made  or  In  the  name  of  the 
county  court  where  the  loan  is  made  out  of  general  school 
funds . 

In  speaking  of  the  capacity  in  which  such  lands  are 
held,  the  court,  in  Saline  County  ot  al.  v.  Thorn  at  al.,  88 
S.  W.  (2d)  183,  1.  c.  100,  said: 


Jr  it  must  he  remembered  that  this 
Is  a case  where  public  officers  were 
acting  for  a governmental  subdivision 
of  the  state,  a county,  in  relation  to 
funds  held  in  trust  for  the  public  for 
school  purposes.  Nothing  Is  better 
settled  than  that,  under  such  circum- 
stances, such  officers  are  not  acting 
as  they  would  as  individuals  with  their 
own  property,  but  as  special  trustees 
with  every  limited  authority,  and  that 
every  one  dealing  with  them  mu3t  take 
notice  of  those  limitations.  Montgomery 
County  v.  Auciiley,  103  Ho.  492,  15  3.  W. 
626. 


"Sections  9243-9256,  R.  S.  1929  (ho.  St. 
Ann.,  Secs.  9243  to  9256,  pp.  7090-7104), 
say  what  a county  court  can  do  with  ref- 
erence to  the  investment,  collection, 
and  reinvestment  of  public  school  funds. 
These  statutes  require  that  county  courts 
'diligently  collect,  preserve  and  secure- 
ly Invest  * * ■>  on  unincumbered  real 
estate  security,  worth  at  all  times  at 
least  double  the  sum  loaned  * * u the 
county  school  fund1 ; and  that  these  funds 
'shall  belong  to  and  be  securely  invested 
and  sacredly  preserved  in  the  several 
counties  as  a county  public  school  fund, 
the  income  of  which  fund  shall  be  collected 
annually  and  faithfully  appropriated  for 
establishing  and  maintaining  free  public 

n -n/nT  n ^ >4.  X * ••  »•  m.  h.  t ft 
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Section  6 of  Article  X of  the  Constitution  of  Missouri, 
provides  In  part  as  follows: 


"The  property,  real  and  personal, 
of  the  State,  counties  and  other 
municipal  corporations,  and  ceme- 
teries, shall  he  exempt  from  taxa- 
tion. * •••  A * A A A A rf" 


Section  10937,  R.  S.  ho.  1939,  provides  in  part,  as 
follows: 


"The  following  subjects  are  exempt 
from  taxation:  First,  all  persons 
belonging  to  the  army  of  the  United 
States;  second,  lands  and  lots,  public 
buildin  s and  structures  with  their 
furniture  and  equipments,  belonging 
to  the  United  States;  third,  lands 
and  other  property  belonging  to  this 
state;  a a a a a a a a a a a a a a ->B 


Under  these  sections  the  public  school  property  mentioned 
in  your  request  is  exempt  from  taxes,  however,  the  question 
which  you  submit  is  when  must  3uch  property  be  held  by  a tax 
exempt  body  ir.  order  that  it  may  be  exempt. 

Section  10949,  R.  S.  Lio.  1939,  provides: 


"Every  person  owning  or  holding  prop- 
erty on  the  first  day  of  June,  includ- 
ing all  such  property  purchased  on  tliat 
day,  shall  be  liable  for  taxes  thereon 
for  the  ensuing  year." 


In  the  case  of  State  ex  rel.  Bayes  v.  Snyder,  139  Mo. 
549,  the  court  held  that  the  person  who  owns  the  property  on 
assessment  date  Is  the  one  who  Is  liable  for  taxes  unless 
such  property  is  exempt  from  taxation.  In  the  case  which 
you  submit  the  tax  exempt  body  held  the  property  on  June  1st, 
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1942,  but  sold  It  on  July  1st,  1942,  which  was  before  the 
levy  was  made  on  this  particular  assessment.  So,  in  this 
case  we  have  the  property  in  question  being  held  by  a tax 
exempt  body  on  assessment  date. 

In  Vol.  61  C.  J.,  page  406,  Section  417,  the  principle 
applicable  here  is  stated  in  the  following  language: 


"If  property  taxable  on  the  assess- 
ment date  is  -transferred  within  the 
year  to  a person,  institution,  or 
corporation  in  whose  hands  it  Is 
exempt,  the  exemption  does  not  com- 
mence until  tiie  following  assessment 
date;  if  exempt  on  that  date  and  trans- 
ferred within  the  year  to  a person  in 
whose  hands  it  is  no  longer  exempt, 
the  exemption  does  not  terminate  until 
the  following  assessment  date.  * * * *" 


Applying  this  rule  here,  the  property  being  held  by  a 
tax  exempt  body  on  June  1st,  1942,  the  date  of  the  assess- 
ment, then  this  exemption  will  not  terminate  until  the  fol- 
lowing assessment  date. 

From  these  authorities  it  would  appear  that  the  assessor 
v.as  In  error  in  placing  the  property  on  the  tax  books.  Since 
the  books  are  out  of  the  possession  of  the  assessor,  then  it 
would  bo  beyond  his  jurisdiction  to  make  the  correction.  Since 
no  taxes  have  been  levied  on  this  property  and  the  books  are 
now  in  the  control  and  custody  of  the  county  court,  then  we 
think  the  provisions  of  Section  10998,  H.  S.  Mo.  1939,  could 
be  applied  here.  This  section  provides  in  part  as  follows: 


"The  county  court  of  each  county  may 
hear  and  determine  allegations  of 
erroneous  assessment,  or  mistakes  or 
defects  in  descriptions  of  lands,  at 
any  term  of  said  court  before  the  taxes 
shall  be  paid,  on  application  of  any 
person  or  persons  who  shall,  by  affi- 
davit, show  good  cause  for  not  having 
attended  the  county  board  of  equaliza- 
tion or  court  of  appeals  for  the  purpose 
of  correcting  such  errors  or  defects  or 
mistakes;  * *»***»■*****.»  * 
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By  tlilo  provision  tlie  taxpayer  could  go  before  the  county 
court  and  by  mailing  a proper  showing  have  the  error  corrected. 


CONCLUSION 


From  the  foregoing ’it  is  the  opinion  of  this  department 
that  properties  which  are  held  by  a tax  exempt  body  on  tax 
assessment  date  will  continue  to  be  exempt  until  the  follow- 
ing assessment  date,  regardless  of  the  fact,  that  the  owner- 
ship of  such  property  passes  to  a non  tax  exempt  body  or 
person. 

We  are  further  of  the  opinion  tiiat  the  county  court  may 
correct  this  error  at  this  time. 


Respectfully  submitted. 


TYKE  W.  BURTON 

Assistant  Attorney-General 


APPROVED: 


R6Y  ;..chiTfi:ic. 

Attorney-General 


TtVBsCP 


CONSTITUTIONAL 

CONVENTION: 


March  sixth  last  date  for  filing 
certificates  of  nomination  of  dele- 
gates. 


i'e  luary  13,  1943 


1 onoi  j lc  ,.i  at  . ro.  n 
oecr  tar y of  .Late 
Jefferson  City,  iss  uri 


: . • 


i 10,  194  , c.  '.rota  t'  is 

office  request ing  an  opinion  as  follows: 


"Inquiry  has  been  .a*,  e in  connection  ■ ith  elec- 
tion. of  delegates  to  the  constitutional  conven- 
tion, which  cl  Governor  has  set  to  b.  held  on 
-uprll  3,  1943  • inquiry  requests  deadline 

for  filing  nominations  for  district  delegate, 
and  also  for  dele  ate-at-large*  the 

final  li  it  fox  filing  with  o,  by  ne  • ition  fox- 
dele  ato-at-large'  hat  is  ti;  'inal  li  it 
for  filing  with  re  or  district  delegate?" 


xrovision  is  Made  in  Section  3 of  -rticl  XV 
of  tie  Constitution  of  the  -tate  for  calling  & constitu- 
tional convention  :id  electing  d legates  to  the  conven- 
•u  Portions  of  this  section  oi  the  Constitution  per- 
tenant  to  oui  question  arc  here  set  out: 


"The  Sauer  .1  assembly  ".ay  at  anj  i ie  authorise 
by  low  that  s vote  of  the  electors  of  the  s.,ate 
be  taken  u >on  the  question,  fukall  there  be  a 

convention  to  revis  and  Jo  atitution?* 

which  shall  be  submitted  to  the  electors  on  a 
separate  ballot  without  party  designation  of  ny 
kind , at  either  a special  or  general  election, 
as  V e general  assembly  provide,  and  if  a 


i.on.  Dwi  ht  . r >wi 


February  15,  194,  . 


-ajority  of  the  electors  votin'  foi  and 
e.  minst  the  calling  of  a convention  shall  vote 
a oonvi  ntion,  V overnor  shall  issue 
vrits  of  . lection  to  the  sheriffs  of  the  dif- 
f rent  counties,  orde:-  ing  the  eleotlo  of  de- 
legates to  the  covcntion,  on  a day  not  less 
than  t ree  nor  more  than  six  mont  s after 
that  on  which  said  question  shull  livi  been 
voted  on. 

In  order  to  secure  reoresentrtion  fro  1 differ- 
ent political  parties  in  each  senatorial  dis- 
trict, c?*ich  political  t * at  orizod 

by  law  to  mice  nominations  for  the  of  ice  of 
state  senator  in  euc!  senatorial  district 
shall  no  inate  only  one  candidate  for  delegate 
from  such  senatorial  district,  und  such  candi- 
date shall  be  no.ninutua  in  such  manner  as  .nay 
be  prescribed  by  tho  sonatoriul  co  laittse  of 
tho  respective  arties,  mid  a c m tif  lc.-te  of 
nomination  shall  be  filed  in  tho  office  "or  the 
secret--. ry  of  state  a!  Tc'ust  tiTrty  days  bo. "ore 
such  election, 

a fd  all  candidates  for  delegates-at-large 
shall  be  nominated  by  nominating  *etitions  on- 
ly, ‘ hi  oh  Shall  In  filed  ija  he  office  of  the 
secretary  of  state  atTT  -as!  thirty  cL.yc  before 
any  such  election  * " 

Tender  scorin'-*  L’urs ) 


by  this  section  of  the  Oonetltuti  n tho  certificates  of 
no  ' i n foi  ..11  candidates,  which  are  r ulred  to  be 
filed  in  the  office  of  t’  a ‘secretary  of  ^tate,  are  to  be 
filed  at  least  tl  irty  days  b fore  th  day  ol  I action. 


The  rule  for  the  computation  of  time  i:  found 
in  the  iourth  druse  of  aeo  Ion  305  H.  S.  o.,  19.  9: 


Bon.  Dwight  K.  Brown 


February  13,  1943. 


— ^ — 


" * 4 * * * * * f0urth,  the  time  within 

which  an  act  is  to  be  done  shall  be  computed 
by  excluding  the  first  day  and  including  the 
last,  if  the  last  dav  be  Sunday  it  shall  be 

excluded;  * * <*•*•'**" 


An  excellent  illustration  for  the  operation  of 
this  rule  is  found  in  the  case  of  Stutz  v.  Cameron,  254 
Mo.  340 , at  l.c.  352: 


’’Under  this  rule,  we  should  not  count  Octo- 
ber 17th,  because  it  was  the  day  upon  which 
the  notices  were  posted.  Ve  must  know 
that  October  has  thirty-one  days.  Exclud- 
ing the  17th  of  October,  we  would  have  left 
fourteen  live  days  in  October,  and  the  peti- 
tion was,  under  the  notices,  to  be  presented 
on  November  7th  which  gives  seven  more  days 
or  in  all  twenty-one  days.  This  of  course 
on  the  theory  that  we  count  Monday  the  first 
day  of  the  term  as  a day.  If  we  do  not 
count  Monday  as  a part  of  the  term  of  notice, 
then  we  still  have  twenty  days’  notice,  if 

under  the  statute  we  can  count  Sunday.  * 

*******„ 


This  was  a case  in  which  the  question  arose  as  to  whether 
or  not  certain  notices  which  were  required  to  be  posted 
twenty  days  before  the  first  day  of  a terra  of  court  were 
posted  in  time. 


applying  the  rule  to  your  question  and  treat- 
ing April  sixth  as  the  first  day,  excluding  it  from  the 
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Ye  ruary  l"-,  194 


count  ■ av  five  liv . days  in  j»prll.  !.s  dot-  re- 

t -five  days  In  the  month  of  , -Id 

fix  the  ay  as  bu  Idas  , 1 irol  7,  1 4*  . statute  pro- 

vides that  when  Sunday  is  the  last  day  upon  vhioh  an  ac- 
tion; . nc  it  shall  t excluded.  in  the  case  of 

rel.  3T  v.  -outhei  , 27f;  ..o.  610,  it  is  noin  - 

ed  out  that  this  is  a rule  of  computation  ut  local  citation 
619: 


" * 1'he  statute  (bee.  8057,  R.  L. 

1909)  rireecribs  the  applio:  ble  rule;  or  c n- 

1 . ? follow:  : ’Fourth,  the  time  with- 

in which  an  act  is.  to  bo  rone  shall  b computed 
by  excluding  the  first  day  and  Includin-  the 
last,  if  t last  day  be  -onduy  it  shall  be  ex- 
ded«*  bee  saber  1,  1918,  fell  on  - unday. 
ad  it  bean  any  other  day  of  the  week  it  would 
have  been  the  les  d> y for  service  undei  the 
statute.  Lei:  :day  the  rtetute  reqi  ires  it 

elud'  d.  It  is  at  this  ->oint  a differ- 
ence of  opinion  arises.  Respondent  contends 
that  when  it  is  excluded,  -aturday,  November 
, c ae  the  last  day  for  service.  Res- 
pondent thus  seeks  oo  exclude  tunday,  December 
1st,  from  the  time  for  service.  -‘his  loses 
si  ht  of  the  lanyuace  - “d  'purpose  of  the  stat- 
..jiut  the  statute  lays  down  ir  a rule  for 
coM-'Utl:.  - t it  time  within- which  an  act  Is  to  be 

. Th  words  ’bund ay  shall  be  excluded * means 
it  s all  be  excluded  from  the  computation,  not 

within  whio  ti  act  si  all  be  > .o. 
wxoludinj  und  : , • c.  mber  1,  1918,  from,  the  co  .- 
nutation  leaves  Monday,  i December  2nd,  as  the  I 
day  upon  which  service  jould  hav  been  made,  fhe 
construction  contended  for  by  respondent  was  <-*,i- 
ven  this  statute  by  this  court  at  the  January 
term,  1870.  (Fatrlok  v.  Faulke,  45  jo.  312.) 


lion.  Dw  ' ’•'n-;. 
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JTebruary  1 , 1943. 


At  t e • -arc  . taj  ra,  181  ( . , 

4j  Mo.  l.o.  19),  ti£  is  pointed  out  in  Jor- 
dan v.  • 11 road,  92  Mo.  ■ -pp.  1.  o.  05,  the 
rlo  ease  was  * virtually  overruled. * In 
Keys  v.  Keys,  217  ho.  1.  c.  65,  in  n opin- 
ion by  i -v  r.,  J.,  thir  i , »f  hurt 
of  appeals  is  approved  : rid  abundant  othei 
authorities  cited.  In  jr  v.  under- 

, cl,  172  . •.  1.  c.  10  7,  i Lon 

I.-  hoy,  -.,  ys  v.  K . , a?  „ irovad  and 
folloi  € d . There  are  other  decisions  in 

-oint  announcing  the  sume  rule.  The  stat- 
ute Is  not  fairly  susceptible  of  any  otter 
construction*  State  ex  rel.  v.  -c-lhinney, 
139  ^o.  1.  c.  r3,  ie  rolled  upon  by  resnon- 
dent.  It  is  to  be  observed  that  the  court 
v/as  not  d ciding  the  ooint  now  in  issue. 

The  ~tnte  er.t  there  node  of  the  rule  did  not 
affect  tl  jLsion  in  that  case*  The  fact 
that  -unday  v/as  excluded  answcied  the  argu- 
ment the  court  was  ex&minin.-,  and  no  occa- 
sion arose  to  discriminate  between  the  rule 
now  contended  f >r  by  respondent  and  that 
announced  in  the  cases  already  cited. 


" Applying  the  settled  lule,  tie  last  day 
for  pei  sonal  service  in  the  cont  st  loceed- 
ing  v.as  --onday,  December  2,  1618.  * 


This  care  involved  the  serving  of  notice  which 
Y^s  requirec  to  be  served  within  twenty  days  after  a cer- 
tain date  and  the  last  day  -.as  Sunday.  -till  applying 
the  rule  and  excluding  Sunday,  March  7,  1943,  from  our  com 
utati  ui  ",  arch  j,  1.  4.  , would  be  fixer  as  the 

last  dey  for  filing  certificates  of  no  ination. 


Lion,  Dwight  II,  a-rown 
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It  night  be  urced  fc3:at  in  applying  tho  rule  we 
should  reverse  our  count  and  start  with  Sunday,  - aroh 
ntl  , and  sxoludin  • it,  3 onday , eighth,  oulc 

be  the  last  day  for  filing#  However,  if  this  were  done 
certificates  filed  on  Monday  ould  not  be  filad  at  least 
thirty  days  before  ,pril  6,  154h,  os  is  required  bj  the 
Constitution, 


CC  iCLUSIh'* 


Xt  is,  hex ef ore,  the  eonclu:  ion  ol  writer 
that  Saturday,  arch  u,  1S4C,  it  the  las„  date  for  filing 
in  the  office  of  t! e secretary  of  htate  certificates  of 
nomination  for  t iatrlct  d<  legates  to  the  Constitutional 
Convention  and  it  i.‘  also  the  la?  t date  :or  filing  certi- 
ficates </f  nomination  foi  delegates-at-lar  ■-  to  the  Con- 
stitution. 


iveepeotflilly  suh  ilttod. 


, C , .7  ..  r jC/ 

assistant  .ttorney— General 


..  hOV  D: 


kcy  I 'Tj  ick 
attorney-general 


■ : 


(SUPPLEMENTAL  OPINION) 


ELECTIONS:  Time  for  certifying  Constitutional  Convention  nominees 
by  the  Secretary  of  State. 


Larch  11,  1943. 


Honorable  Dwight  H.  rown 
Secretary  of  State 
Jofiorson  City,  Missouri 


Dear  hr.  Brown: 


This  will  acknowledge  receipt  of  your  lottor 
of  March  10,  1943,  in  vdiich  you  request  an  opinion  of 
this  office.  This  request,  omitting  caption  and  signature, 
reads  as  follows: 

"Art.  XV,  ::ec.  3 of  the  Constitution 
provides  that  I snail  certify  names 
of  nominees  for  delegate  to  the  con- 
stitutional convention  ’not  loss  tiuan 
fifteen  days  before  the  election. ' 

Sec.  11540  seems  to  permit  an  oojoctor 
to  a nomination  to  secure  a court  order 
’before  the  date  for  the  certification 
of  the  names  of  nominees  by  the  secre- 
tary of  state  to  the  county  clerk  ....* 

"These  provisions  make  It  necessary  that 
I know  exactly  on  what  date  and  at  what 
hour  I an  free  to  certify  tho  nominees. 

If  no  court  order  has  been  served  upon 
me. 

"May  I have  your  opinicr.,  please." 

Section  3 of  Article  XV,  of  the  Constitution  of 
Missouri,  vhich  deals  partly  vith  your  problem,  is  a rather 
long  provision  anu  wa  will  only  cite  that  portion  which 
applies  to  the  question  herein: 

a,  and  such  candidate  shall  be  nom- 
inated In  such  manner  as  may  bo  prescribed 
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oy  the  senatorial  committee  of  the 
respective  parties,  and  a certificate 
of  nomination  shall  be  filed  in  the 
office  of  the  Secretary  of  State  at 
least  thirty  days  before  such  elec- 
tion, * * # 

The  election  for  del  ;gates  to  the  Constitutional, 
convention  is  callod  for  April  6,  1943,  and  under  the  pro- 
vision just  cited  above  this  department  has  roncerou  an 
opinion  viiich  holus  that  the  lust  day  for  the  certifying  of 
the  nominees  to  the  Secretary  of  State  was  fiaroh  6,  1943, 
at  midnight. 

V<e  next  call  your  attention  to  Section  11340,  R.  S. 
Mo.  1939,  which,  like  the  constitutional  provision  cited  a ove, 
is  a long  provision  and  we  will  again  cite  only  tliat  part 
which  applies  to  the  question  which  you  have  asked.  The  per- 
tinent part  of  sucn  section  provides  as  follows i 

"All  certificates  of  nomination  which 
are  in  apparent  conformity  with  the 
provisions  of  Sections  11539  ana  11540, 
shall  be  deemed  to  be  valid  unless 
objection  thereto  snail  be  duly  made, 
in  writing,  within  three  day 3 after 
the  filing  of  the  same.  In  case  such 
objection  la  made,  notice  thereof  eliall 
forthwith  be  mailed  to  all  candidates 
who  may  oe  affected  thereby,  addressed 
to  them  at  their  respective  places  of 
residence  a3  given  in  the  certificate 
of  nomination  * » a 3 3 3 # * # 

The  secretary  of  state  or  the  county 
clerk,  as  the  ca3e  may  be,  with  whom  the 
original  certificate  was  filed,  shall  in 
the  first  Instance  pass  upon  the  validity 
of  such  objection  and  his  decision  snail 
oo  final,  unless  an  order  shall  be  loads 
in  the  mattor  by  the  supremo  court,  or  a 
circuit  court,  or  by  a Judge  of  such 
court  in  vacation,  before  the  date  for 
the  certification  of  the  names  of  the 
nominees  by  the  secretary  of  state  to 
the  county  clerk  » -»■***  •»  it  # * * * ■»” 
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Applying  such  section  to  the  question  wh  lcii  you 
ixave  asked,  wo  find  that  all  objections  to  the  certificates 
of  nomination  were  limited  to  March  9,  1943,  at  midnight. 
After  that  time,  under  the  provisions  of  oction  11L4J, 
supra,  It  wo  lei  be  impossible  to  file  objections  to  any 
certificates  of  nomination  of  tie  delegates  to  the  Consti- 
tutional Convention. 

Therefore,  it  is  the  opinion  of  this  Departiaent 
that  in  all  cases  where  there  have  been  no  objections  filed 
to  tne  certificates  of  nomination  of  the  delegates  to  the 
Constitutional  Convention,  tiie  ^ooretccry  of  State  v.as  per- 
mittee, beginning  March  10,  1943,  to  certify  any  such  names 
to  tne  various  county  clerks  as  no.ninoes . f or  this  election. 
In  those  cases  where  objections  have  boon  filod  ana  ruled 
on  by  the  Secretary  of  State  and  a court  ordor  has  not  been 
made  directing  the  Secretary  of  State  to  not  certify  any 
name  of  a delegate,  the  Secretary  of  State  is  empowered  to 
certify  such  names  to  the  various  county  clerks.  The  only 
names  which  he  la  not  permitted  to  certify  to  the  county 
clerks  are  those  in  which  tho  court  has  made  an  ordor  that 
such  naues  shall  not  bo  certified. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  *ttorney-General 


ArPROVRD: 


JSPiKG 
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Attorney-General 


LAWS;  Construction  of. 

INITIATIVE  OR  REFERENDUM  PETITION:  How  to  compute  the  num- 
ber of  legal  voters  necessary. 


August  28,  1943 

Honorable  Dwight  h.  brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Honorable  3ir: 


We  are  In  receipt  of  your  letter  of  August  23rd, 
requesting  an  opinion,  which  letter  is  ao  follows: 


filed 

/JL 


"Inquiry  has  been  received  by  this 
office  as  to  liow  and  In  w at  manner 
the  total  number  of  votes  ca3t  for 
Justice  of  the  Supreme  Court  shall 
be  determined,  upon  which  to  base 
the  percent®  e of  legal  voters  nec- 
essary to  sign  an  Initiative  or  ref- 
erencing petition  before  filing.  In 
conformity  with  Section  b7.  Article 
IV,  Missouri  Constitution, 

"This  question  arises  in  connection 
with  the  amendment  of  Article  VI  of 
the  Constitution,  adopted  November  5, 
1940,  and  relating  to  the  method  of 
selecting  Supreme  Court  and  other 
Judge  s . 

"Will  you  Kindly  so  advise  this  of- 
fice." 


Article  IV,  Section  57  of  the  Constitution  of  Mis 
sour 1 is  in  part  as  follows: 


"•:*  * it  The  first  power  reserved  by 
the  people  is  the  initiative,  and 
not  more  than  elgit  per  cent  of  the 
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legal  voters  In  each  of  at  least  two- 
thirds  of  the  congressional  districts 
In  the  State  shall  be  required  to  pro- 
pose any  measure  by  such  petition,  and 
every  such  petition  shall  include  the 
full  text  of  the  measure  so  proposed* 

* «■  ■*  The  whole  number  of  votes  cast 
for  Justice  of  the  Supreme  Court  at 
the  regular  election  last  preceding 
the  filing  of  any  petition  for  the 
initiative,  or  for  the  referendum, 
shall  bo  the  basis  on  which  the  num- 
ber of  legal  voters  necessary  to  sign 
such  petition  shall  be  counted*  * # " 


Article  VI,  Section  4 of  the  Constitution,  as  amend 
ed,  provides  for  the  form  of  ballot  to  be  used  in  the  elec- 
tion of  a Judge*  Each  voter  is  entitled  to  vote  "Yes"  or 
"No"  on  the  question  of  wi  ether  or  not  a certain  Judge  of 
the  Supreme  Court  be  retained  in  office.  The  last  para- 
graph of  said  section,  as  it  appears  in  Laws  of  Missouri, 
1941,  page  724,  is  as  follows: 


"Whenever  a declaration  of  candidacy 
for  election  to  succeed  himself  Is 
filed  by  any  Judge  under  the  provi- 
sions of  this  section,  the  Secretary 
of  State  shall  not  loss  than  thirty 
(30)  days  before  the  election  certi- 
fy the  name  of  said  Judge  and  the 
official  title  of  his  office  to  the 
clerk3  of  the  county  courts,  and  to 
the  boards  of  election  commissioners 
in  counties  or  cities  having  such 
boards,  or  to  3uch  other  officials 
as  may  hereafter  be  provided  by  law, 
of  all  counties  and  cities  wherein 
the  question  of  retention  of  such 
Judge  in  office  is  to  be  submitted 
to  the  voters,  and,  until  legisla- 
tion shall  be  expressly  provided 
otherwise  therefor,  the  Judicial 
ballots  required  by  this  section  shall 
be  prepared,  printed,  published  and 
distributed,  and  the  election  upon  the 
question  of  retention  of  such  Judge  In 
office  shall  be  conducted  and  the  votes 
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counted,  canvassed,  eturned,  certi- 
fied and  proclaimed  by  such  public  of- 
ficial a in  such  manner  as  is  now  pro- 
vided by  the  statutory  la*,  governing 
voting  upon  measure a proposed  by  the 
initiative," 


From  the  foregoing  lews  it  appears  that  such  voter 
is  entitled  to  cast  one  vote  for  each  Judge  who  is  running 
for  the  Supreme  Court,  He  may  either  vote  for  or  against 
tho  rotentl on  of  such  Judge  in  office. 


It  seem3  that  the  only  reasonable  construction  that 
could  be  placed  on  the  word  "for",  as  used  immediately  pre- 
ceding tho  words  "Justice  of  the  Supreme  Court",  v.ould  be 
that  it  means  "with  respect  to"  or  "with  regard  to".  In 
the  case  of  Elmor e-Schultz  Grain  Co,  v.  Stonebreaker,  202 
Mo,  App,  81,  214  3,  W*  21G,  it  was  held  that  under  Revised 
Statutes  of  1909,  Section  4780,  denouncing  as  gambling  and 
void  all  purchases  and  sales  or  contracts  and  agreements 
for  tho  purchase  of  grain,  without  the  intention  of  receiv- 
ing or  delivering  the  property,  the  v ord  "for"  may  be 
treatod  as  equivalent  to  the  words  "with  respect  to".  In 
the  case  of  State  v.  Consolidated  Virginia  Mine  Company,  16 
Nev,  432,  it  was  1 u lc  that  the  word  "for"  in  Const,,  Art,  4, 
Sect.  20  end  21,  prohibiting  the  pass- ge  of  any  local  or 
special  law  for  the  assessment  ana  collection  of  taxes, 
means  "with  respect  to",  or  "with,  rogard  to". 


If  only  the  votes  for  the  retention  of  a Supreme 
Court  Justice  were  counted  and  the  votes  against  the  reten- 
tion of  such  Juc  e -ere  ignored,  such  total  may  not  repre- 
sent o fair  comparison  with  the  total  number  of  voters  cast- 
ing ballots  at  such  elect:'  cn,  and  it  seems  that  it  was  the 
Intention  of  the  lawmakers  that  the  figure  used  would  com- 
pare favorably  rith  the  total  number  o L.  voters  who  cast 
their  votes  in  the  last  precedln  election. 


Article  IV,  Section  57,  In  providing  that  the  whole 
number  of  votes  cast  for  a Justice  of  tho  Supreme  Court  at 
the  regular  election  lost  preceding  the  filing  of  any  peti- 
tion for  an  initiative,  obviously  meuna  the  whole  number  of 
votes  cast  for  and  again  t one  Judge  of  the  Supreme  Court, 
It  appears  that  It  was  the  Intention  of  the  lawmakers  to 
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ascertain  the  number  of  voters  who  cast  ballots  In  the  last 
preceding  election  and  to  require  not  more  than  Ight  per 
cent  of  the  regular  voters,  in  each  of  at  least  two-thirds 
of  the  congressional  district,  to  s gn  such  petition* 


CONCLJSIOK 


It  is  therefore  the  opinion  of  this  department  that 
the  total  number  of  votes  cast  for  a Justice  of  the  Supreme 
Court  shall  be  determined  by  ascertaining  the  number  of 
votes  cast  for  and  the  number  cast  against  a Judge  of  the 
Supreme  Court  at  the  last  nrecedin  election,  ?nd  adding 
these  two  5 toms.  Such  total  will  constitute  the  total  num- 
ber of  votes  cast  for  a Justice  of  the  Supreme  Court* 


Respectfully  submitted. 


LEO  A.  POLITTE 
Assistant  Attorney  General 


APPROVED: 


Tk)Y  Me  KIT'a'H  I (i  k 
Attorney  General 
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CONFEDERATE  HOME- 
CARETAKER  AND 
ASSISTANTS  . 


Board  of  Trustees  of  Confederate 
Home  at . Higginsville  may  employ 
caretaker  and  assistants. 


August  30,  1943 

Honorable  A.  T.  Broughton 
President,  Board  of  Trustees 
Confederate  Soldiers  Home 
Higginsville,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date 
question  of  whether  or  not  the  Board  can  employ 
& caretaker  and  his  assistants  at  the  Home, 

The  rule  on  the  authority  of  the  Beard  to  perform 
certain  acts,  is  that  it  must  look  to  the  statute  for 
its  authority, 

Sec,  15130  R,  S,  1939,  confers  authority  on  the 
Board  to  employ  various  employees.  Said  section 
provides  in  part  as  follows : 

"iH»*Said  board  of  trustees  shall  *** 
also  provide  for  a superintendent 
who  shall  be  a descendant  of  a soldier 
or  a sailor  who  shall  have  served  in  the 
army  or  navy  of  the  Confederate  States 
of  America,  and  for  other  necessary 
employees.***  n 

The  appropriation  for  the  HomeKFis  made  in  Sec.  33, 
of  House  Bill  419,  of  the  62nd  General  Assembly, 

Under  the  heading  of  ’’Personal  Service”  in  this 
bill,  there  has  been  appropriated  j 15,000,00  for 
caretaker  and  his  assistants. 

It  would  be  a question  of  fact  who  are  assistants 
to  the  caretaker. 

By  Senate  Bill  178,  the  Board  of  Trustees  is  abolished 
and  its  powers  and  duties  are  transferred  to  the  Eleemosy- 
nary Board,  This  Bill  goes  into  effect  ninety  (90)  days  after 
adjournment.  So  the  Board  will  function  ’until  that  date, 
oven  though  no  appropriation  i3  made  for  the  Board1 a 
compensation.  However,  the  caretaker  and  his  assist- 
ants may  be  paid  under  the  appropriation. 
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CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that 
the  Board  may  employ  a caretaker  and  his  assistants  and 
pay  their  salaries  therefor  out  of  the  aopropriation 
made  under  Sec.  33  of  House  Bill  419,  until  ninety  (90) 
days  after  adjournment  cf  tho  62nd  General  Assembly, 
which  will  be  November  22,  1943. 


Respectfully  submitted. 


TYRL  IV.  BURTON 

A.-  sistant  Attorney  General 


TVj'B  ?LeC 
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: OV  McKIT THICK 
Attorney  General 
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Honorable  Dwight  H,  Drown 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir« 


FILED 

/i 


In  response  to  numerous  requests  eanoeming  the  effec- 
tive dates  of  aots  passed  by  the  62nd  General  Assembly  we  submit 
the  following  opinion  on  the  general  subjeoti 

During  tho  session  of  the  62nd  General  Assembly,  held 
in  Jefferson  City,  beginning  in  January,  1943,  thore  was  a Con- 
current Senate  Resolution  presented  (Resolution  No.  2)  whioh 
recommended  and  resolved  that  an  amendment  to  tho  Constitution 
be  made  declaring  that  no  law  pas  ed  by  the  General  Assembly 
should  beoome  effective  until  ninety  days  after  the  sibling  of 
such  laws  by  the  Governor  of  this  Staue.  This  Resolution  was 
presented  in  the  form  of  an  Amendment  to  tho  Constitution  on 
April  6,  1943,  to  the  electorate,  and  the  same  adopted.  Said 
Amendment  provides  as  follows i 

"Amendment  repealing  Section  36,  Article 
IV,  Missouri  Constitution,  and  enacting 
now  section  providing  effective  date  of 
laws  of  General  Assembly,  exoept  appro- 
priation aots  and  emergency  aots. 

"JOINT  AND  OONCU:  ''ENT  RESOLUTION  submit- 
ting to  tho  qualified  voters  of  tho  at  te 
of  Missouri  and  amendment  repealing  Sec- 
tion 36,  of  Article  IV  of  the  Constitution 
of  Missouri  and  enacting  in  lieu  thereof  a 
new  seotion  relating  to  tho  same  subject 
establishing  tho  effective  date  of  laws, 
to  be  known  as  Seotion  36  of  Artiolo  IV. 

"Do  it  resolved  by  tho  Senate,  tho  House 
of  Representatives  concurring  therein i 

"That  at  a special  eleotion  to  be  oalled 
by  the  Govornor  for  tliat  purpose,  or  at 
the  general  oleotiou,  to  be  held  in  this 
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state  an  the  first  Tuesday  after  the 
first  Monday  of  November  in  the  year 
1944,  there  shall  be  submitted  to  the 
qualified  voters  of  this  eta  be  for 
adoption  or  rejection  a proposition  to 
repeal  Section  56  of  Article  IV  of  the 
Constitution  of  Missouri  relating  to 
the  effective  date  of  laws,  and  to  enact 
in  lieu  thereof  a now  section  relating 
to  the  sane  subject  natter  to  be  known 
as  Section  56  of  Article  IV  and  to  road 
as  follwrs* 

"Section  56.  No  law  passed  by  the 
General  Assembly,  oxoe  .t  appropriation 
acts,  shall  take  effeot  or  go  into  foroe 
until  ninety  days  after  enactment  and 
approval  thereof  as  otherwise  provided 
by  this  /article,  unless  in  case  of  an 
emergency  (which  emergency  nust  be  ex- 
pressed in  tho  preamble  or  in  the  body 
of  the  act),  the  General  Assembly  shall, 
by  a vote  of  two-tliirds  of  all  the  mem- 
bers elected  to  each  house,  otherwise  dl- 
recti  said  vote  to  be  taken  by  ;vas  and 
nays,  and  entered  upon  the  journal." 

Section  659,  R.  S.  Mo.  1959,  is  as  follows! 

"A  law  passed  by  the  general  assembly 
shall  take  effect  ninety  days  after  the 
adjournment  of  the  session  at  which  it 
is  enacted,  subjeet  to  the  following 
exceptions! 

"(a)  A law  necessary  for  the  immediate 
preservation  of  the  public  peace,  health 
or  safety,  will  oh  emergency  must  be  ex- 
pressed in  tho  body  or  proamble  of  the 
act  and  which  is  declared  to  be  thus 
necessary  b-<r  the  general  assembly,  by  a 
vote  of  two- thirds  of  its  members  elec- 
ted to  each  house,  said  vote  to  be  taken 
by  yeas  and  nays,  and  entered  an  the 
journal  or  a law  making  an  appropriation 
for  the  our rent  expenses  of  the  state 
government,  for  the  maintenance  of  the 
state  institutions  or  for  the  support  of 
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public  schools,  shall  take  affect  as  of 
the  hour  and  minute  of  its  approval  by 
the  governor  | which  hour  and  minute  may 
be  endorsed  by  the  governor  on  the  bill 
at  the  time  of  its  approval. 

"(b)  In  oase  tho  general  assembly,  as 
to  a law  not  of  the  character  hereinbefore 
specified,  shall  provide  that  such  law 
shall  take  effeot  on  a date  in  the  future 
subsequent  to  the  expiration  of  the  period 
of  ninety  days  hereinbefore  mentioned,  said 
law  shall  take  ef  ect  on  the  date  -thus 
fixed  by  the  general  assembly* 

"(c)  Laws  not  of  the  naturo  hereinbefore 
specified  enacted  by  the  general  assembly 
at  its  regular  session  in  1939  and  each 
ten-year  period  thereafter,  and  except  as 
otherwise  provided  by  law,  the  Revised 
Statutes  of  1939  and  each  ten-year  period 
thereafter,  shall  take  effeot  on  the  first 
day  of  November  in  the  year  of  their  en- 
actment or  authorisation*  Provided*  that 
unless  suspended  under  the  referendum  or 
unless  otherwise  provided  by  law,  laws 
changing  the  time  of  holding  court  shall 
take  effect  in  ninety  days  after  the  ad- 
journment of  the  session  at  which  such 
laws  may  have  beer,  enacted. " 

At  first  glanoe  it  mi ^vt  appear  that  the  constitutional 
amendment  above  quoted  provides  that  tho  laws  are  to  become  ef- 
fective after  ninety  days  from  the  date  of  enactment  and  approval 
thereof*  However,  after  careful  examination  thereof,  it  will  be 
noted  that  said  law  is  negative  in  ohnraotor  providing  that  "no 
law  passed  by  the  General  Assembly  * * * * shall  take  effect  or 
go  into  foroe  until  ****** 

If  the  lawmakers  had  intended  said  aot  to  be  affirm- 
ative in  character  it  would  have  been  simple  to  have  it  read 
"All  laws  passed  by  the  General  Assembly  * * * * shall  take  ef- 
fect or  go  into  effeot  ninety  days  after  enactment  and  approval 
thereof  ***** 

It  is  true  that  Seotian  659,  supra,  is  somewhat  a 
repetition  of  Seotion  36,  of  the  Constitution  as  it  existed  prior 
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to  tho  adoption  of  the  amendment  \ .herein  quoted,  but  if  the  legis- 
lature intended  that  said  act  should  be  repealed,  it  probably 
•would  liave  acted  on  said  intent  and  repealed  said  statute.  In 
faot.  House  Bill  662  was  perfected  in  the  house  during  the  62nd 
General  Assembly  but  failed  to  be  enacted,  vhich  bill  purposed 
to  repeal  said  Section  659,  and  to  enact  a new  Section  in  lieu 
thereof.  This  fact  indicates  that  the  present  force  and  effect 
of  said  Section  659  was  known  to  the  Legislature. 

It  was  held  in  the  case  of  Reed  v.  Goldneok,  112  Mo. 

App.  310,  86  S.  W.  1104,  that  it  must  be  presumed  that  the  Legis- 
lature knows  the  existing  law. 

It  has  been  repeatedly  held  that  laws  are  presumed  to 
be  drafted  with  knowledge  of  all  existing  laws  on  the  subject. 
Sikes  v.  St.  Louis  and  S.  F.  R.  Co.,  12V  Mo.  App.  326,  105  S.  W« 
700.  State  ex  rel.  Case  v.  Wilson,  151  Mo.  App.  723,  132  S.  W. 
625. 


In  construing  a statute,  all  statutes  applicable  to  the 
same  subject  involved  must  be  read  and  eonatrued  together  and,  if 
possible,  harmonised.  State  v.  Naylor,  328  Mo.  335,  40  S.  W.  (2d) 
1079. 


When  statutes  appear  to  be  in  conflict  they  must  be 
harmonized  if  possible,  according  to  legislative  intent.  Cotes 
A Hopkins  Realty  Co.  v.  Kansas  City  Terminal  Ry.  Co.,  328  Mo.  1118, 
43  S.  W.  (2d)  817. 

In  construing  statutes  in  pari  materia,  endeavor  should 
be  made,  by  traoing  history  of  legislation  on  the  subject,  to  aeecr- 
tain  uniform  and  oansistent  purpose  of  legislature,  or  to  discover 
how  policy  of  legislature  with  roferenoe  to  subject  natter  has  been 
changed  or  modified  from  time  to  time.  State  ex  rcl.  and  to  Use  of 
Geo.  3.  Peck  Co.  v.  3rown,  105  S.  W.  (2d)  909,  340  Mo.  1189. 

In  construing  statutes  in  pari  materia,  not  only  aots 
passed  at  same  session  of  legislature,  but  also  aots  passed  at 
prior  and  subsequent  sessions,  and  even  those  which  have  been  re- 
pealed, may  be  considered.  State  ex  rol.  and  £o  Use  of  Geo.  B. 

Peek  Co.  v.  3rown,  105  S.  W.  (2d)  909,  340  Mo.  1189. 

It  is  not  dif fioult  to  harmonise  Section  36  of  tho  Con- 
stitution as  amended  and  Seotion  659,  R.  S.  Mo.  1939.  Said  Sec- 
tion 36  of  the  Constitution,  as  amended,  would  allow  all  bills 
to  take  effect  or  go  into  force  ninety  days  from  the da to  of  en- 
actment and  approval,  if  there  were  no  statutory  provision  set- 
ting the  effective  time  at  a later  date,  namely i ninety  days 
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after  the  adjournment  of  the  session  at  wnich  enacted. 

The  62nd  General  Assembly  adjourned  on  August  25,  1943,  and 
ninety  days  from  said  date  would  be  November  21,  1943.  However, 
November  21,  being  Sunday,  the  ninety-day  period  would  not  expire 
until  November  22nd  under  the  provisions  of  Scotian  655,  R.  S.  Ho. 
1933,  which  is  as  follows! 

s 

"*  * * fourth,  the  time  within  which  an 
act  is  to  be  done  shall  'oe  computed  by 
excluding  the  first  day  ant  including  the 
last,  if  the  last  day  bo  Sunday  it  shall 
be  excluded;  •*•****♦*•***" 

Section  38,  Article  IV  of  the  Missouri  Constitution  is  as 

follows i 


"uhen  the  bill  lias  been  signed,  as  pro- 
vided for  in  the  pr  ceding  section,  it 
shall  be  -the  duly  oi  the  Secretary  of  the 
Senate,  if  the  bill  originated  in  the 
Senate,  and  of  tho  Chief  Clork  of  the 
House  of  Representatives,  if  the  bill 
originated  in  the  House,  to  present  the 
sane  in  person,  on  the  sane  day  on  which  it 
was  signed  as  aforesaid,  to  the  Governor, 
and  enter  the  fact  upon  the  journal, 
bvery  bill  pro seated  to  the  Governor,  and 
returned  within  ten  days  to  the  ho  so  in 
which  the  sane  originated,  with  the  ap- 
proval of  the  Governor,  shall  become  a 
law,  unless  it  be  in  violation  of  sane 
provision  of  this  Cons titut ion." 

Section  12,  Article  V of  the  Missouri  Constitution  is  as 

follows! 


"The  Governor  shall  consider  all  bills 
and  joint  resolutions,  which,  having 
been  passed  by  both  houses  of  the 
General  Assembly,  shall  be  presented  to 
him.  He  shall,  within  ten  days  after 
the  sane  shall  have  been  presented  to 
him,  return  to  tho  house  in  which  they 
respectively  originated,  all  cuoh  bills 
and  joint  resolution  with  his  approval 
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indorsed  there an , or  accompanied  by  his 
objections*  Provided.  That  if  the  Gen- 
eral Assembly  shall  finally  adjourn  with- 
in ben  days  after  such  presentation,  the 
Governor  may,  within  thirty  days  there- 
after. return  suah  bills  and  resolutions 
to  the  offiee  of  the  Secretary  of  State, 

■with  his  approval  or  reasons  for  disap- 
proval." 

It  will  be  noted  that  Section  36,  Artiole  IV  of  the  Mis- 
souri Constitution,  as  amended,  specifically  provides  an  act  nay 
take  ef  eot  loss  than  ninety  days  after  its  passage  end  approval  if 
it  carries- an  emergency  clause,  and  Section  659,  R.  S.  Mo.  1939  also 
provides  exceptions  to  the  general  provision  that  acts  shell  take  ef- 
fect ninety  days  after  adjournment  of  the  session.  If  an  aot  is  not 
signed  by  the  Governor  until  after  the  session  has  adjourned,  under 
the  provisions  of  Section  12,  Artiole  V of  the  Constitution,  the  aot 
would  became  effective  ninety  days  after  approval  thereof.  In  suoh  a 
case.  Section  36  of  the  Constitution,  as  amended,  operates  to  extend 
the  effective  date  to  a period  beyond  the  date  fixed  by  Section  659, 
supra. 


COIICLUSIO] 

Any  bill  which  contains  a clause-  that  falls  within  the  ex- 
ceptions in  Section  36,  Artiole  IV  oi  the  Constitution,  as  amended, 
and  the  exceptions  set  out  in  Seotion  659,  R.  S.  Mo,  1939,  will  beoone 
offeotivo  lmodiately  upon  the  enactment  and  approval  of  such  act. 

Any  act  enacted  and  approved  prior  to  the  adjournment  of 
the  Legislature  which  contains  no  emergency  coming  within  -the  ex- 
ceptions of  said  Section  36,  Article  IV  of  the  Constitution,  as  amended, 
vri.ll  be  controlled  by  said  Section  659,  R.  S.  Missouri  1939,  and  will 
beoone  effective  ninety  days  after  the  adjournment  of  the  session  at 
which  it  is  enacted  and  approved}  except  an  aot  approved  by  the  Governor 
aft or  the  adjournment  of  the  session  of  the  legislature  will  not  become 
ef'eotive,  under  the  provisions  of  Seotion  36,  Artiole  IV  of  the  Con- 
stitution of  Missouri,  as  amended,  until  ninety  days  after  approval 
thereof  by  the  Governor. 


Respectfully  submitted 


APPROVED* 

LEO  A.  POLITTE 
Assistant  Attorney  General 


ROY  McKITTRICK 
Attorney  General 
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SHERIFFS:  Has  authority  to  -ourchase  3«ip£>2/'.*?s  4V,  county  jail 

without  County  Court  order,  if"  budget  is  sufficient. 

2)  County  Court  cannot  arbitrarily  refuse  account  be- 
cause price  exceeds  a prior  contract  price  for  other 
county  buildirgs. 


October  26,  1943 


Mr.  Loyd  Bryan 
County  Cleric 
Princeton,  Missouri 

Dear  Sir: 
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V/e  are  in  receipt  of  your  letter  of  Ootober  1,  1943, 
wherein  you  request  on  opinion  from  this  department,  which 
opinion  request  is  as  follows: 

"The  County  ^ourt  of  Mercer  County,  Mis- 
souri would  like  to  have  your  opinion  in 
regard  to  their  power  of  auditing  and  ad- 
justing accounts. 

"This  is  in  regard  to  a bill  for  fuel  whioh 
was  ordered  by  the  Sheriff  for  use  in  the 
Jail,  lit  the  time  said  fuel  was  ordered, 
there  were  no  inmates  in  the  Jail  and  the 
season  was  suoh  that  had  there  been,  no  fuel 
would  have  been  necessary. 


"Before  the  cot  1 was  purchased,  the  Court 
had  informed  the  Sheriff  that  they  had  a 
oontract  prioe  on  coal  and  when  he  ordered 
to  purchase  at  that  prioe.  However  the 
Sheriff  failed  to  do  this  and  when  the  bill 
was  presented  to  che  Court  they  agreed  to 
adjust  the  bill  so  that  it  would  oonform 
to  their  prioe. 

"Has  the  County  Court  suoh  authority  to  make 
an  adjustment  of  this  kind?" 


It  is  further  advised  that  our  department  wrote  you  on 
Ootober  16,  asking  additional  information  and  you  replied: 

"The  County  Court  did  not  have  an  agreement 
as  to  price  with  the  person  who  sold  the 
coal  to  the  Sheriff;  The  dealer  does  not 
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agree  to  accept  the  price  per  ton  as  set 
by  the  County  Court." 


We  here  quote  the  pertinent  sections  of  the  Revised 
Statutes  of  Missouri,  1939,  which  are  as  follows: 

"Sec.  9193.'  There  shall  be  kept  and  main- 
tained, in  good  and  sufficient  condition 
and  repair,  a common  jail  in  each  county 
within  this  state,  to  be  located  at  the 
permanent  seat  of  justice  for  such  county." 


"Sec.  9195.  The  sheriff  of  each  county  in 
this  state  shall  have  the  custody,  rule, 
keeping  and  charge  of  the  Jail  within  his 
county,  and  of  all  the  prisoners  in  such' 
Jail,  and  may  appoint  a Jailer  under  him, 
for  whose  conduct  he  shall  be  responsible: 

* * * *n 


In  the  case  of  Missouri-Kansas  Chemical  C0rp.  v.  New 
Madrid  County,  et  al.,  139  S.  W.  (2d)  457,  the  court,  in  in 
terpretlng  the  two  sections,  supra,  had  this  to  say: 

"County  jails  are  to  be  kept  in  good  and 
sufficient  condition,  Sec.  8524,  R.  S.  1929, 

Mo.  St.  Ann.  seo.  8524,  p.  6243  (now  Sec. 

9193,  R.  S.  1939),  and  the  sheriff  of  the 
county  has  the  custody,  rule,  keeping  and 
charge  of  the  Jail,  S«c.  8526,  Ibid  (now  Seo. 
9195,  R.  S.  1939).  * * * 

"But,  in  1933  the  General  Assembly  enacted 
the  1 oounty  budget  law,*  Laws  1933,  p.  340 
et  seq..  Mo.  St.  Ann.  seo.  12126a  et  seq. , 
p.  6434,  which  provides  for  an  annual  budget 
presenting  a complete  financial  plan  for  the 
ensuing  year.  We  refer  to  some,  not  neces- 
sarily all,  of  it 8 provisions  influencing 
our  oonolusions.  Section  1 makes  Secs.  1 to 
8 inclusive,  thereof  applicable  to  counties 
having  50,000  inhabitants  or  less  and  requires 
the  preparation  of  an  annual  budget  of  es- 
timated receipts  and  expenditures  by  the  re- 
spective county  courts.  *****  Section  8 
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(now  Sec.  10917,  R.  S.  1939)  requires  the 
county  court  to  go  over,  revise  and  amend  the 
estimates  to  promote  efficiency  and  economy, 
the  public  interest  and  to  balance  the  budget; 
requires  the  recording  and  filing  of  certified 
copies  of  the  revised  estimate,  and  also  pro- 
vides; 'Any  order  of  the  oounty  court  of  any 
oounty  authorizing  and/or  directing  the  issuance 
of  any  warrant  contrary  to  any  provision  of  this 
act  shall  be  void  and  of  no  binding  foroe  or 
effect;*  and  any  oounty  olerJc,  oounty  treasurer, 
or  other  officer,  participating  in  the  issuance 
or  payment  of  any  such  warrant  shall  be  liable 
therefor  upon  his  offioial  bond. 

’’New  Madrid  county  (and  Mercer  county)  has  less 
than  50,000  Inhabitants.  It  is  admitted  of 
record  that  the  budget  of  New  Madrid  county  for 
1934,  1935  and  1936  for  the  purohase  of  dis- 
infectant , etc.  for  the  oounty  Jail,  with  the 
exception  of  the  $200  paid  on  account,  had  been 
exhausted  at  the  time  the  several  respective 
purchases  here  involved  were  made  ******. 

Now,  absent  exceptional  oiroumstances,  a sheriff's 
authority  to  obligate  his  oounty  is  restricted 
to  his  budget  allowances.  The  directed  verdiot 
for  the  county,  was  proper.  Consult  Treub  v. 

Buchanan  County,  341  Mo.  727,  731  (3),  108  S.  W. 

(2d)  340  , 342  ( 3);  Carter-Waters  Corp.  v.  Buchanan 
County,  Mo.  Sup.,  129  S.  W.  2d  914  (2)." 

From  a reading  of  the  aforesaid  case  together  with  cita- 
tions therein,  we  must  oonolude  that  the  sheriff  of  Mercer 
County  had  the  authority  to  purchase  the  coal  in  question  and 
in  doing  so  he  obligated  Mercer  County  for  the  talue  thereof, 
subject,  however,  to  the  condition  precedent  that  the  budget 
for  the  purchase  of  such  supply  for  the  year  in  which  it  was 
purchased,  and  at  the  time  it  was  purchased,  had  sufficient 
moneys  to  pay  for  the  same,  as  it  was  pointed  out  in  the  above 
case,  the  county  treasurer  is  not  authorized  to  pay  out  a 
greater  sum  of  money  than  would  be  on  hand  as  shown  by  the  budget 
and  if  he  did  so  he  would  be  liable  on  his  offioial  bond.  (See 
the  portion  of  Section  10,972,  Revised  Statutes,  10,  quoted  in 
the  Kansas  Chemical  Corporation  Case,  Supra.)  Provided  further, 
however,  it  is  our  view  that  if  the  price  of  the  coal  could  be 
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said  to  be  grossly  excessive  and  a court  refused  to  allow 
the  bill  then  under  a proper  suit  it  would  be  a question 
for  a Jury  to  determine  what  price  was  reasonable. 

Absent  an  expressed  agreement  on  the  part  of  the 
dealer  who  sold  the  ooal  to  accept  a sum  less  than  the  price 
agreed  upon  between  such  dealer  and  the  sheriff,  it  is  our 
view  that  under  the  authority  in  Missouri  that  the  County 
Court  cannot  arbitrarily  fix  the  prioe  that  a sheriff  shall 
pay  for  his  supplies. 


CONCLUSION 


1)  It  is  the  opinion  of  this  department  that  a sheriff 
of  a county  of  less  than  50,000  inhabitants  has  authority 
to  obligate  his  county  for  the  purohase  of  supplies  for  the 
county  jail,  without  an  expressed  order  from  the  County  Court 
so  authorizing,  providing  he  has  sufficient  funds  in  his  bud- 
get for  the  year  in  which  such  supplies  are  bought. 

2}  A County  Court  has  no  authority  to  refuse  accounts  for 
supplies  purchased  by  the  sheriff  for  the  county  Jail  on  the 
grounds  that  the  County  Court  has  a lower  contract  price  for 
like  supplies  for  other  county  buildings. 


Resneotfully  submitted. 


B.  Riohards  Creech 
Assistant  Attorney -General 


APPROVED: 


hoy  UcTrrmcx 

Attorney-General 


BRC:ir 


SECRETARY  OF  STATE: 

PRIVATE  DETECTIVE  AGENCIES: 


Cities  of  200,000  to  400,000 
must  register  with  Secretary 
of  State. 


November  19,  1943 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


FILED 

/X 


Doar  Senator  Brown: 


We  acknowledge  receipt  of  your  letter  of 
November  3rd,  1943,  in  which  you  enolose  a pro- 
posed application  for  registration  of  private 
detective  agencies. 

We  have  referred  to  Sections  7848  and  7849, 
Revised  Statutes  of  Missouri,  1939,.  relative  to 
the  registration  of  those  engaged  in  the  opera- 
tion or  management  of  a private  detective  agency 
or  bureau  in  any  city  of  this  State  having  a popu- 
lation of  200,000  and  less  than  400,000. 

The  application  which  you  submitted  to  this 
department  is,  in  our  opinion,  in  due  and  proper 
form  and  is,  therefore,  approved. 


Respectfully  submitted. 


COVELL  R.  liEWITT 
Assistant  Attorney-General 

APPROVED: 


gmniciJfnrreii 1 • 

Attorney-General 


CRII:  CP 


TOWNSHIP  COLLECTORS: 


Township  collectors  liable  on  oftlcial 
bonds  for  failure  to  comply  with  Sections 
14,009,  14,010  and  14,011,  R.  S.  Mo.  1939. 


November  26,  1943 


Mr.  Loyd  Bryan 

Clerk  of  the  County  Court 

Princeton,  Missouri 


FILED 

/Z 


bear  Mr.  bryan: 

Tills  is  to  acknowledge  your  opinion  request  of  November 
16,  1943,  reading  as  follows: 

"The  County  Court  of  Mercer  County 
Missouri,  would  appreciate  an  opinion 
from  you  in  regard  to  settlement  with 
Township  Collectors. 

"If  the  Collectors  fail  to  comply  with 
Sec.  14009-14010-14011  R.S.  of  1939, 
may  the  Court  refuse  to  make  a settle- 
ment with. them? 

"Is  It  compulsory  for  the  Collectors  to 
comply  with  the  above  sections?  If  so, 
wno  is  responsible  for  seeing  that  this 
Is  done?" 

For  the  purpose  of  this  opinion  we  shall  consider  your 
second  question  first;  your  third  question  second,  and  your 
first  quostion  last* 

The  first  question  is:  Is  it  compulsory  for  collectors 
to  comply  with  Sections  14009,  14010  and  14011?  These  sections 
read  as  follows: 

"Seo.  14009.  Manner  of  collecting  taxes. 

— Every  ex  officio  township  collector, 
upon  receiving  the  tax  book  and  warrant 
from  the  county  cleii^  shall  proceed  in 
the  following  manner  to  collect  the  same; 
and  he  shall  call  at  least  once  upon  the 

Serson  taxef’  at  his  or  her  place  of  resi- 
ence,  if  in  the  township  for  whioh  such 
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collector  has  ben  chosen,  and  shall 
demand  payment  of  the  taxes  charted 
to  him  or  he?r,  on  his  or  her  property; 
for  which.  When  paid,  ouch  receipt  shall 
be  given  as  ie  provided  by  law* 

"Sec*  14010.  Levy  and  sale  of  goods 
and  chattels  in  case  of  refusal  to  pay 
tax* — In  case  any  person  shall  refuse 
or  neglect  to  pay  the  tax  Imposed,  the 
collector  shall  levy  the  same  oy  dis- 
traint and  sale  of  the  goods  and  chat- 
tels of  the  person  who  ought  to  pay  the 
same  * 

"Sec*  14011*  Proceedings  Incident  to 
sale* — The  collector  shall  give  puo- 
lic  notice  of  the  time  and  place  of 
sale,  and  of  the  property  to  be  sold, 
at  least  fifteen  days  previous  to  the 
sule,  by  advertisement  to  be  posted  up 
in  at  least  three  public  places  in  the 
township  where  such  sale  is  to  be  made* 

The  sale  shall  be  by  public  action;"  - 

».  , 

We  first  call  your  attention  to  Section  13956,  R*  S.  !Ao. 

1939: 


"Every  person  elected  or  appointed  to 
the  office  of  township  trustee  and  ex 
officio  treasurer,  before  he  enters 
on  the  duties  of  his  office*  and  with- 
in ten  days  after  his  election  or  appoint- 
ment, shall  execute  and  deliver  to  the 
township  clerk  a bond*  * *" 


"Ihe  conditions  of  such  bond  shall  be 
that  he,  the  said  collector,  will  f al th- 
fully  an ci  punc tually  collect  a .n  pay  over 
a_x_L  -state,  county,  town  snip  and  other 
revenue,  including  school  taxes,  that  -oy 
oecome  due  and  collectible  during  the 
period  for  which  such  collector  shall  be 
elected  or  appointed;  and  that  he  will  in 
all  things  faithfully  perform  all  t/ie 
duties  of  the  office  or  township  colloctor 
according  to  law*  *"  **  (Underscoring  ours.) 

Prom  the  above  quotation  you  will  particularly-notlce 
the  uLm os  "faithfully  and  punctually  collect"  : thfully 

perform  * * according  to  law."  We  shall  consider  these 
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phrases  and  words  in  light  of  adjudicated  cases  and  standard 
definitions  of  the  same. 

In  this  connection  your  attention  is  directed  to  the  case 
of  Perry  v.  Thompson,  16  N.  J.  (Law)  72,  73,  wherein  the. court, 
in  speaking  of  the  word  "faithfully",  said: 

"The  v/ord  •faithfully’,  as  it  re- 
spects temporal  affairs,  moans  dili- 
gent, wit  tout  unnecessary  delay:  as 
a faithful  officer,  a faithful  ser- 
vant, in  applying  to  their  duties." 

In  the  case  of  Archer  v.  Noble,  3 Me.  418,  420,  the  court 
had  before  it  for  consideration  the  construction  of  a bond  that 
had  been  given  by  a constable  in  office  wherein  the  bond  was  con- 
ditioned by  the  faitnful  performance  of  the  duties  of  that 
office,  and  in  construing  the  bond  the  court  said: 

"Now,  as  Noble,  constable,  and  his 
sureties,  were  bound  for  his  faith- 
ful performance  of  the  duties  of 
his  office,  the  condition  of  the 
bond  must  be  construed  to  embrace 
all  those  instances  of  malfeasance, 
misfeasance,  and  nonfeasance,  in 
the  execution  of  his  office,  which 
would  subject  a principal  to  res- 
ponsibility for  similar  wrongful 
actions  of  his  deputy;  and  we  have 
seen  how  far  this  responsibility 
extends. " 

A diligent  search  has  not  disclosed  wherein  a judicial 
interpretation  has  b^en  placed  upon  the  word  "punctually,"  and 
we  have  relied  upon  the  definition  ascribed  to  the  v/ord  by 
Webster’s  New  International  dictionary.  It  is  defined  as 
follows: 

"*  *■  # promptly 

The  word  "punctual",  an  adjective,  is  defined  by  the  afore  men- 
tioned dictionary  as  follows: 

"Punctilious  in  regard  to  appointed 
time;  of  action;  manifesting  attent- 
iveness to  exact  time  determined  by 
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an  engagement  or  schedule." 

In  the  case  of  Shanaiian  v.  State,  reported  In  142  Md. 

616,  630,  631,  635,  the  court  considered  the  liability  of  one 
William  J.  Shanahan,  on  his  bond  executed  in  the  favor  of  the 
State  of  Maryland.  The  conditions  of  the  bond  were  substantially 
the  same  as  the  conditions  imposed  by  Section  13956,  supra.  The 
court  in  speaking  of  the  duties  Imposed  upon  the  collectors  of 
public  moneys  saidt 

"There  are  many  cases,  both  in  this 
state  and  elsewhere,  which  prescribe  with 
more  or  less  clearness  the  duties  of 
such  an  official  as  a county  treasurer, 
but  nowhere  is  it  more  clearly  defined 
than  in  the  case  of  United  States  v. 

Thomas,  15  Wall,  337,  which  opinion  was 
written  by  Justice  Bradley,  and  in  it 
he  lays  down  the  rule  that  * a collector 
of  public  moneys  is  a bailee  and  only 
bound  to  due  diligence  and  only  liable 
for  negligence  or  dishonesty.  * * The 

measure  of  his  accountability  is  to  be 
found  in  the  official  bond.1  This  de- 
cision is  in  accord  with  Colerain  v. 

Bell,  9 lietc.  (Mass.)  499.  In  Olean 
v.  King,  116  N.  Y.  355,  the  collector 
and  his  bond  were  held  liable  because 
of  the  fact  that  he  rendered  no  account 
whatever  of  uncollected  taxes,  and  the 
case  of  Supervisors  v.  Otis,  62  N.  Y. 

88,  follows  the  same  rule  as  did  Justice 
. Bradley  in  United  States  v.  Hiomas,  sup- 

ra. 

* # a collector  may  be  liable  for  taxes 
which  he  never  collects,  where  the  failure 
to  collect  was  due  to  some  omission  or  act 
of  negligence  upon  his  part." 

The  evidence  in  the  above  case  tended  to  show  that  the 
defendant  was  derelict  in  his  duty  for  failing  to  make  a return 
of  defunct  corporations,  chattels  no  longer  in  existence, 
property  in  custodia  legis;  ana,  further,  that  in  the  case  of 
property  in  custodia  legia,  the  collector  made  no  application 
to  t ie  court  under  the  Jurisdiction  of  which  the  property  was 
for  an  order  for  leave  to  sell,  which  would  have  given  him  a 
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priority  for  taxes. 

The  court.  In  speaking  further  of  the  duties  Imposed 
upon  the  collector,  at  page  635,  saidt 

"It  Is  perfectly  manifest  that, 
after  Mr.  Shanahan  ceased  to  be  the 
county  treasurer,  he  had  no  means  at 
his  command  by  which  to  enforce  the 
payment  of  taxes  due  for  the  years 
when  he  had  been  county  treasurer 
which  he  had  not  collected,  but  this 
cannot  be  carried  to  the  point  of  say- 
ing that  he  and  his  bond  were  relieved 
of  all  liability  for  the  non-collect- 
ion of  taxes  when  that  was  the  result 
of  some  dereliction  upon  his  part." 

Prom  the  above  considerations  you  will  have  noticed: 
That  when  a collector  of  public  moneys  Is  charged  with  the  duty 
of  faithfully  and  punctually  effecting  the  collection  of  moneys 
due  the  sovereign,  and  fails,  it  amounts  to  non-feasance  of 
office,  and  such  dereliction  while  in  office  may  make  the 
collector  and  his  sureties  liable  upon  his  therefore  executed 
bond. 


In  the  case  of  ex  parte  Brown,  297  S.  V. , 445,  447,  the 
court  in  discussing  whether  a statute  was  mandatory  or  directory 
said: 

"V/hen  a fair  Interpretation  of  a 
statute  which  directs  acts  or  proceed- 
ings to  be  done  in  a certain  way  shows 
that  the  Legislature  Intended  a com- 
pliance with  such  provision  to  be  es- 
sential to  the  validity  of  the  act  or 
proceeding,  then  such  statute  is  man- 
datory." 

In  the  case  of  State  ex  rel.  Stephens  v.  Wurdeman,  295 
Mo.  566,  the  court  said: 

"Usually  the  word  ’shall’  indicates 
a mandate  and  unless  there  are  other 
things  in  the  statute  it  indicates  a 
mandatory  statute." 

The  general  proposition  of  law  relating  to  the  condition 
of  an  official  bond  is  found  in  46  C.  J. , 1068,  paragraph  398. 

It  reads  as  follows: 
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"The  condition  of  an  official  oond 
providing  for  tne  faithful  discharge 
by  the  principal  of  hia  official 
duties  is  broken  oy  the  mere  negli- 
gence, without  corruption,  of  the 
principal  in  the  performance  of  a 
ministerial  duty,  which  performance 
does  not  involve  the  exercise  of 
discretion. " 

In  the  case  of  People  v.  Smith,  55  Pac.  765,  1.  c.  766, 
the  court  said: 

"»  » * the  duty  of  the  assessor  to 
collect  the  tax  is  merely  ministerial,  . 
and  gives  no  room  for  opinion  or  dis- 
cretion, and  the  neglect  to  discharge 
that  duty  is  a breach  of  the  obliga- 
tion of  the  bond.  In  People  v.  Gar- 
dner, 55  Cal.  305,  307,  it  was  said: 

*lt  is  the  duty  of  an  officer  to  do 
what  the  law  requires  to  be  done  in 
his  office,  for  the  law  is  to  him  a 
command  which  he  must  obey.  If  it 
prescribes  the  course  which  shall  be 
taken,  and  the  thing  which  must  be 
done  by  anyone  in  office,  the  officer 
cannot  disregard  it.  A failure  to 
obey  the  law,  or  a disregard  of  duty, 
is  a nonperformance  of  duty,  and  a 
breach  of  the  official  bond  of  the 
officer,  for  which  he  and  the  sureties 
thereon  are  liable  *■**«■*#***." 

It  is,  therefore,  the  opinion  of  this  office  that  it  is 
compulsory  for  the  township  collector  to  comply  with  Sections 
14009,  10  and  11,  R.  S.  Mo.  1939. 

Your  second  question  is*  If  the  collector  fails  to  comply 
with  the  sections,  who  Is  responsible  for  seeing  that  it  is  done? 

Section  14000,  R.  S.  Mo.  1939,  is  as  follows* 

• 

"The  township  collector  of  each  town- 
ship shall,  at  the  term  of  the  county 
court  to  be  held  on  the  first  Monday 
in  March  of  each  year,  make  a final 
settlement  of  his  accounts  with  the 
county  court  for  state,  county,  school 
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ana  township  taxes  and  produce  re- 
ceipts from  the  proper  officers  for 
all  school  and  township  taxes  col- 
lected by  nim,  less  his  commission 
on  same,  at  which  time  he  shall  pay 
over  to  the  county  treasurer  and  ex 
officio  collector  all  moneys  re- 
maining in  his  hands,  collected  by 
him  on  state  and  county  taxes,  and 
shall  at  the  same  time  make  his  re- 
turn of  all  delinquent  or  unpaid 
taxes,  as  required  by  law,  and  shall 
make  oath  before  said  courtTKut  he  ' 
has  exhausted  all  th*&  remedies  re- 
quired by  law  for  the  collecTTon  of 
saj  * taxes.  He  shall  also,  on  or~"he- 
fore  the  twenTTeth  day  of  March  i n 
each  year,  ake  a final  settlement 
wl th  the  township  board.  if  any 
township  collector  shall  fall  or  re- 
fuse to make  the  settlement  required 
by  this  section,  or  shall  fall  or  re- 
fuse to  , ay  over  The  abate  and  county 
taxes,  as  provided  In  tills  section, 
the  county  court  shaTl  attach  him  un- 
m he  shall  raaTco  such  settlement  of 
his  accounts  or  ; :ay  over  the  mone'y 
found  due  from  him;  and  it  shall  he 


the  duty  of  said  court  to  cause  the 


Leri 


duty  or  _____ 

■k  thereof  to  notify  the  state 
auditor  and  the  prosecuting  attorney 
of  said  counTy" at  once  or  the  failure 
oT  sucn  Township  oollecTor  to  settle 
TITs  accounts,  or  pay  over  tHo  money 
found  due  fronfKin,  and  the  state 
auditor  and  the  prosecuting  attorney 
shall  proceed  against  sucn  collector 
in  the  manner  provided  in  section 
TT014  of  these  statuTea,  and  sucK  col- 
lector shall  be  liable  to  the  penal- 
ties in  said  section  imposed. n ( Under- 
soorlng  ours.l 

From  the  foregoing  it  is  the  opinion  of  this  office  that 
in  the  event  the  collector  does  not  comply  with  Sections  14009, 


Hr.  Loyd  Bryan 
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14010  and  14011,  the  county  court  shall  cause  the  county  clerk  to 
notify  the  state  auuitor  and  prosecuting  attorney,  whose  duty 
shall  uo  to  proceed  against  such  collector. 

Y ur  last  question  Is:  If  the  collector  fails  to  cociply 
with  sections  14009,  14010  and  14011  r ay  the  county  court  refuse 
to  make  ils  settlement? 

Y 

Section  14014,  R.  S.  Mo.  1939,  sets  out  the  manner  in  wnich 
trie  townsnip  collector  shall  make  his  settlement  before  the  county 
court.  Section  14016  sets  out  the  manner  in  which  the  collector 
shall  account  for  uncollectible  taxes.  That  section  Is  a3  follows: 

"If  the  township  collector  shall  be 
unable  to  collect  any  taxes  charged  in 
the  tax  list,  Dy  reason  of  the  removal 
or  insolvency  of  the  person  to  whom 
such  tax  may  be  charged,  or  on  account 
of  any  error  in  the  tax  list,  he  shall 
deliver  to  the  county  treasurer  his 
tax  books,  and  shall  make  out  and  file 
with  said  treasurer,  at  the  time  of  his 
settlement,  a statement  in  writing,  setting 
forth  the  name  of  the  person  charged  with 
such  tax,  the  value  of  the  property,  and 
the  amount  of  tax  so  charged  and  the 
cause  of  the  delinquency,  and  shall  make 
oath  before  the  county  cleric,  or  some 
Justice  of  the  peace,  that  the  facts 
stated  in  such  statement  are  true  and 
correct,  and  that  the  sums  mentioned 
therein  remain  unpaid,  and  t at  he  used  due 
diligence  to  collect  the  same,  which 
oath  or  affidavit  shall  be  signed  by  the 
township  collector;  and  upon  filing  said 
statement,  the  county  treasurer  shall 
allow  the  tonshlp  collector  credit  for 
the  amount  of  taxes  therein  stated,  and 
shall  apportion  and  credit  the  same  on 
the  several  funds  for  which  such  tax  was 
charged;  and  when  he  makes  settlement 
with  the  county  court,  such  statement  shall 
De  a sufficient  voucher  to  entitle  him  to 
credit  for  the  amount  therein  stated;  but 
in  no  case  snail  any  township  collector 
or  county  treasurer,  ue  entitled  to  abate- 
ment on  the  resident  tax  list  until  the 
statement  and  affidavit  aforesaid  are 
filed  as  required  by  this  chapter. 
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November  26,  1943 


There  la  no  provision  in  the  aforesaid  sections  which 
gives  the  court  the  right  to  refuse  the  settlement  as  made  by 
the  collector# 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  office 
that  the  county  court  cannot  refuse  to  make  settlement  with  the 
township  collector  if  he  complies  with  Sections  14014  and  14016, 
supra,  and  that  the  court's  remedy  would  be  to  follow  the  pro- 
cedure outlined  in  answer  to  Question  2,  supra. 

Respectfully  submitted. 


GAYLORO  WILKINS 

Assistant  Attorney  General 


A.  i ROV  .JS 


ROY  McKI  Ti’RICK 

Attorney  General 


GW:NH 


SECRETARY  0?  3TAT2: 
CIRCUIT  OLGA’S 
BOND: 


Secretary  of  State  has  no  authority  to 
return  bond  filed  in  accordance  with 
statute. 


December  27,  1943 


FILED 

4>; 

/3 

Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Mssouri 


Dear  Mr.  Brown: 


Under  date  of  December  16,  1945,  you  wrote  this  of- 
fice requesting  an  opinion  upon  the  question  of  your  au- 
thority as  Secretary  of  state  to  comply  with  a request  of 
Mr.  Hollis  tookdale,  Clerk  of  the  County  Court  of  Barton 
County,  which  request  of  Mr.  Stookdale  is  as  follows: 


"The  statutes  of  Missouri  require  that 
the  Bond  of  the  Circuit  Clerk  be  first 
reoorded  in  his  county,  and  then  depos- 
ited with  the  Secretary  of  state. 

"One  Lee  VanPelt  was  olerk  of  the  cir- 
cuit court  of  this  county  from  January 
1,  19ol,  until  December  31,  1938,  in- 
clusive. 

"On  January  1,  1933,  the  United  Spates 
fidelity  and  Guaranty  Company  executed 
its  certain  bond,  No.  38072-07-18-35  the 
sum  of  ^5000,  oa  behalf  of  Lee  VanPelt, 
circuit  clerk  of  Barton  County,  Missouri. 

"On  August  4,  1945,  the  state  auditor 
filed  his  audit  with  the  county  olerk  of 
this  oounty.  This  audit  snoweu  discrep- 
ancies in  the  aocounts  of  the  suid  Lee 
VanPelt.  ..l'ter  due  study  of  this  report 
by  the  oounty  court,  the  oounty  olerk, 
the  prosecuting  attorney,  the  present 
circuit  olerk,  and  an  attorney  for  the 
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Dec ember  27,  1945 


surety  it  was  determined  that  a good 
part  ol‘  said  discrepancies  were  carried 
into  add  audit  from  a previous  audit 
given  in  the  Fall  of  19o7;  that  a great 
amount  of  these  discrepancies  were  car- 
ried over  from  said  Lee  VanPelt*s  first 
term,  which  ended  December  51,  19o6,  and 
were  outlawed  before  the  time  the  1942 
audit  was  presented  to  this  county  court 
on  August  4,  1945;  that  a previous  county 
oourt  had  failed  to  direct  the  surety *s 
attention  to  any  discrepancies. 

"Therefore,  in  a regular  session  of  the 
Barton  County  Court  on  December  6,  1945, 
the  said  county  oourt  adopted  a resolu- 
tion and  made  it  part  of  the  minutes  of 
said  session  to  accept  the  sum  of  ^250, 
and  signed  a release  and  also  an  assign- 
ment of  Barton  County* s interest  in  and 
to  suoh  claims  against  Lee  VanFelt. 

"We  have  everything  but  the  Bond  men- 
tioned heretofore,  in  this  letter.  We 
must  have  that  Bond  to  return  to  the 
surety  along  with  other  documents  in  ord- 
er that  we  might  receive  the  .,250. 

"Will  you  please  give  this  your  immediate 
attention." 


Section  lo28t>,  R.  S.  Missouri,  1959,  provides  for  the 
giving  of  a bond  by  oirouit  clerks.  This  section  is  as  fol- 
lows: 


"Every  clerk,  before  he  enters  on  the  du- 
ties of  his  office,  shall  enter  into  bond, 
payable  to  the  state  of  Missouri,  with 
good  and  sufficient  securities,  who  shall 
be  residents  of  the  county  for  whioh  the 
clerk  is  appointed  or  elected,  in  any  sum 
not  less  than  five  thousand  dollars,  the 
amount  to  be  fixed  and  the  bond  to  be  ap- 
proved by  the  court  of  wuioh  he  is  clerk, 
or  by  a majority  of  the  judges  of  suoh 
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court,  In  vacation.  The  bond  shall  be 
conditioned  that  he  will  I'aithfully  per- 
form the  duties  of  his  office,  and  pay 
over  all  moneys  wnioh  may  come  to  his 
hands  by  virtue  of  his  offioe,  and  that 
he,  his  exeoutors  or  administrators,  will 
deliver  to  his  successor,  safe  anu  unde- 
faced,  all  books,  records,  papers,  seals, 
apparatus  anu  furniture  belonging  to  his 
office." 


Section  lo287,  R.  S.  Missouri,  19o9,  provides  for  the 
filing  of  the  bond  of  a circuit  clerk  with  the  Secretary  of 
State.  This  section  is  as  follows: 


"The  certificate  of  the  election  of  any 
clerk,  signed  by  the  presiding  judge  of 
the  county  court,  and  the  bond  of  every 
clerk,  shall  be  deposited  in  the  office 
of  the  secretary  of  state,  with  the  ap- 
proval of  the  court  or  judges  Indorsed 
thereon." 


Section  13290,  R.  S.  Mi a sour i,  1939,  is  also  pertinent: 


".all  bonds  of  clerks  und  recorders  of 
deeds  shall  be  recorded  in  the  recorder's 
office  in  their  respective  counties,  and 
then  deposited  in  the  offioe  of  the  secre- 
tary of  state." 


By  the  provisions  of  Seotlons  3229  and  590d,  R.  S.  Mis- 
souri, 1939,  it  is  permissible  to  use  a surety  company  bond 
where  bonds  are  required  to  be  given 

In  connection  with  these  statutes  it  is  desired  to  call 
to  your  attention  brief  statements  of  fundamental  law  taken 
from  Volume  46  of  Corpus  Juris,  pp.  10ol-2,  par.  287: 
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"The  powers  and  authority  of  public  of- 
iicers  are  fixed  anu  determined  by  the 
law.  * * * + 

” In  audition  to  powers  expressly  con- 
ferred upon  him  by  law,  an  officer  has 
by  implication  such  powers  as  are  neces- 
sary for  the  due  and  efficient  exercise 
of  those  expressly  granted,  or  suoh  as 
nmy  be  fairly  implied  tnsrefrom.  * * *« 


As  the  bonn  of  a oirouit  olerk  is  required  to  be 
fileu  with  the  Secretary  of  State,  the  secretary  of  State 
has  the  power  to  do  all  things  necessary  to  preserve  and 
safely  keep  the  bond  which  is  filed.  There  is  no  authority 
conferred  upon  the  Secretary  of  State  by  any  of  the  above 
mentioned  sections  of  the  statutes,  which  are  the  only  ones 
relating  to  the  filing  of  oirouit  darks'  bonds  with  the 
Secretary  of  state,  to  return  to  the  surety  a bond  whioh 
has  been  properly  filed  with  him.  By  reason  of  this  faot, 
it  would  seem  that  the  Secretary  of  State  would  not  have 
power  to  return  to  the  surety  the  bond  requested  in  the 
letter  of  Mr.  Stookaale. 

In  addition  to  what  has  just  been  said,  the  bond  given 
by  the  oirouit  clerk  is  for  the  faithful  performance  of  the 
duties  of  his  office,  for  the  proper  accounting  of  all  funds 
coming  into  hie  hands,  and  the  turning  over  of  the  books, 
papers  and  property  of  his  office  to  his  successor.  Under 
a bond  of  this  nature  there  would  exist  a possibility  that 
some  other  claim  against  tne  bond  might  arise  as  the  statu- 
tory period  of  limitation  has  not  yet  expired.  The  settle- 
ment of  one  small  claim  for  one  failure  to  properly  admin- 
ister ti.e  office  would  not  discharge  the  liability  on  the 
bond. 


CONCLUSION 


It  is  the  conclusion  of  the  writer  that  you,  as  Secre- 
tary of  State,  have  no  authority  to  comply  with  the  request 
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or  Mr.  Jtooicd&le  to  return  the  bond  of  Lee  YanPelt  as  Cleric 
of  the  Circuit  Court  ol'  Barton  County. 


Respeotfully  sub'uitted 


W.  0.  JaCKSON 

Assistant  Attorney  General 


^PROVED: 


ROY  MorItTRICK 
Attorney  General 


W0J:HR 


extRADITION:  Information  on  felony  filed  directly  in 
the  criminal  court  is  not  a sufficient 
affidavit  before  a magistrate  for  ex- 
traditional  purposes. 


March  9,  1945 


r.  - nal<  . ■ her, 
director 

Probation  and  I&role 
Jefferson  dity,  visso  ri 


tear  Sir : 


We  are  Ir  receipt  of  your  request  for  an  opin  .on, 
under  date  of  arch  5,  194b,  which  reads  as  follows: 


"This  department  would  like  to  have 
an  opinion  from  our  office  regarding 
the  following  proposition: 

"Apparently  some  of  the  prosecuting 
attorney's  in  the  otete  insist  that 
it  is  not  necessary  for  them  to  se- 
cure ar.y  affidavit  from  anyone  be- 
fore he  files  a case  directly  in  the 
circuit  court,  ard  t ..  at  this  satis- 
fies all  the  requirements  for  extra- 
dition. Other  prosecuting  attorneys 
seem  to  have  the  idea  that  extradi- 
tion can  be  obtained  wl  ere  cases  are 
filed  directly  by  the  prosecuting 
attorney  in  the  circ  J t court  with- 
out first  having  a sworn  statement 
from  the  complaining  witness.  In 
other  words,  we  are  wondering  what 
the  requirements  are  concerning  the 
right  of  the  prosecuting  attorney  to 
institute  criminal  actions  upor  his 
owr.  information  and  without  the  affi- 
davit of  the  complaining  witness,  so 
far  as  it  involves  the  right  of  extra' 
ditlon  in  Missouri." 


i.ir.  Donald  Vs.  bunker 


(2) 


March  9,  19*t? 


Your  main  inquiry  is  whether  or  not  a prosecuting 
attorney  may  Institute  criminal  actions  upon  his  own 
information,  and  without  the  of  idavit  of  the  complain- 
ing witness,  where  the  right  of  extradition  is  involved. 

Title  18,  TJ.  S,  0.  A.,  bection  662,  page  284, 
reads  as  follows : 


"'whenever  the  executive  authority 
of  any  state  or  territory  demands 
any  person  as  a fugitive  from  Jus- 
tice, of  the  executive  authority 
of  any  state  or  territory  to  which 
such  person  has  fled,  and  produces 
a copy  of  ar.  indictment  found  or  an 
aif idavit  made  before  a magistrate 
of  any  staue  or  territory,  charging 
the  person  demanded  with  having  com- 
mitted treason,  felony  or  other  crime, 
certified  as  authentic  by  the  gover- 
nor or  chief  ma  istrate  of  the  state 
or  territory  from  whence  the  person 
so  charged  has  fled,  it  shall  be  the 
duty  of  the  executive  authority  of 
the  state  or  territory  to  which  such 
person  has  fled  to  cause  him  to  be  ar- 
rested and  secured,  and  to  cause  no- 
tice of  tiie  arrest  to  be  given  to  the 
executive  authority  making  such  demand, 
or  to  the  agert  of  such  authority  ap- 
pointed to  receive  the  fugitive,  and 
to  cause  the  fugitive  to  be  delivered 
to  such  agent  when  he  shall  appear.  If 
no  such  agent  appears  within  six  months 
from  the  time  of  the  arrest,  the  prison- 
er may  be  discharged.  All  costs  or  ex- 
penses incurred  in  the  apprehending,  se- 
curing and  transmitting  such  fugitive  to 
the  state  or  territory  making  such  demand, 
shall  be  paid  by  such  at. te  or  territory." 


Mr.  honald  . bunker 


(3) 


March  9,  1943 


'l'his  section  appears  In  the  Revised  statutes  of 
Missouri,  1959,  Volume  fc,  at  page  3988,  where  some  of 
the  -nlted  bt*  tes  Laws  are  set  out  In  our  statutes. 

It  applies  to  f lories  ar d misde  eanora  for  the  reason 
it  states  "or  ot; er  crimes."  V e ere  assuming  that  your 
Inquiry  only  has  ref ere; ce  to  felonies  and  not  misde- 
meanors. 

Section  3893  R.  5,  isaouri,  reacs  as 

follows : 


"Eo  prosecuting  or  circuit  attorney 
in  this  state  snell  file  any  informa- 
tion charging  any  person  or  persons 
with  any  felony,  until  such  person 
or  persons  shall  first  ha\e  been  ac- 
corded the  right  of  a preliminary 
examination  before  some  justice  of 
the  peace  in  ti  e county  where  the 
offense  is  alleged  to  have  been  com- 
mitted In  accordance  with  article  5 
of  this  chapter.  And  if  upon  such 
hearing  the  justice  sj  all  determine 
that  the  alleged  offense  is  bailable, 
such  person  or  persons  shall  thereupon 
be  admitted  to  bail  conditioned  for 
their  appeararce  on  the  first  cay  of 
the  next  regular  term  and  from  aay  to 
day  and  term  to  term  thereafter,  of 
the  circuit  court  or  the  court  having 
criminal  jurisdiction  In  such  county, 
to  answer  such  charges  as  may  be  pre- 
ferred against  them,  abide  senterce 
and  judgment  therein,  and  not  to  de- 
part said  court  without  leave:  Pro- 
vided, a preliminar>  examination  shall 
in  no  case  be  required  where  same  is 
waived  by  the  person  charged  with  the 
crime,  or  in  any  case  where  an  Informa- 
tion has  been  substituted  for  an  indict- 
ment as  authorized  by  section  3953." 


Mr,  uonald  »*.  bunker 


(4) 


inarch  9,  1943 


Under  this  section  no  Information  shall  be  filed 
without  first  granting  the  defendant  a preliminary  hear- 
ing, It  was  so  held  in  State  v.  * c-  ir.ley,  111  S,  W.  (2d) 
115,  The  dei  enclant  may  waive  preliminary  and  in  that 
case  a preliminary  is  unnecessary.  (State  v.  Nichols, 

49  S.  V.  (2d)  14.)  " 

It  is  necessary  in  order  that  a preliminary  may  be 
had  that  a complaint  must  be  filed  before  a justice  of 
the  peace,  by  someone  who  is  competent  to  ect  as  a witness, 
arid  it  reed  not  be  the  comnlaining  witness, 

/ 

Section  3857  K.  a.  Missouri,  1939,  reads  as  follows: 


"inhenover  complaint  shall  be  made, 
in  writing  and  upo.  oath,  to  any 
magistrate  hereinbefore  mentioned, 
sett  ng  forth  that  a felony  has  been 
committed,  and  the  name  of  the  person 
accused  thereof,  it  shall  be  the  duty 
of  such  magistrate  to  issue  a warrant 
reciting  the  accusation,  and  coi.imandlng 
the  officer  to  v';on  it  shall  be  directed 
forthwith  to  take  the  accused  and  bring 
him  before  such  magistrate,  to  be  dealt 
with  according  to  law." 


Under  this  section  the  affidavit  must  be  made  be- 
fore a justice  of  the  peace,  Such  an  affidavit  would 
be  sufficient  to  come  within  Title  18,  Section  662, 

U.  S,  C,  A,,  supra, 

Extradition  as  between  several  states  is  governed 
by  the  Federal  Constitution,  Federal  statutes  and  Federal 
decisions.  (Keeton  v,  falser,  55  3,  W,  (2d)  302.) 

The  validity  of  a warrant  of  rendition  issued  by 
the  governor  of  the  surrendering  state,  in  interstate 
extradition  proceedings,  must  be  determined  by  'title 
13,  U.  s.  c.  A,,  Section  662,  supra,  which  requires  the 
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governor  of  the  surrendering  state  to  arrest  the  fugi- 
tive, upon  demand  of  the  executive  authority  of  the 
demanding  state,  upon  the  production  of  a copy  of  the 
indictment  found,  or  an  affidavit  made  before  a magis- 
trate. (hx  parte  i^tgan,  245  S.  . , 336), 

Under  Title  18,  U.  •*.  C,  A.,  Section  662,  supra, 
where  there  is  no  indictment,  there  must  be  an  affi- 
davit before  a magistrate  and  it  ha3  been  held  that 
before  a magistrate  means  an  affidavit  made  in  the 
presence  of  the  ma  jistrate  end  rot  that  he  must  act- 
ually administer  the  oath,  (bx  parte  Lavis,  62  S,  V*. 
(2d)  1086). 

The  United  States  affidavit  statute  in  extradi- 
tion proceedings,  requires  an  afflcavit  stating  facts 
of  affiants  own  knowledge,  which  would  be  admissible 
as  evidence  and  sufficient  to  warrar  t finding  of  proba- 
ble cause.  (Raftery  ex  rel.  huie  Fong  v,  Bligh,  55  F, 
(2d)  189). 

The  affidavit  certified  as  basis  for  extradition 
proceedings  must  contain  facts  from  which  the  governor 
of  the  asylxun  state  may  determine  that  there  is  proba- 
ble cause  that  accused  committed  the  crime  charged,  and 
should  state  facts  sufficient  to  satisfy  a magistrate 
that  probable  cause  exists.  (United  3tete3  ex  rel. 
McCline  v.  -eyering,  75  F.  (2d)  716). 


CObCLUSIOi 


It  is,  therefore,  the  opinion  of  this  department, 
that  the  information  filed  by  a prosecuting  attorney, 
direct  in  the  circuit  court,  on  a felony,  in  which 
case  there  has  been  no  preliminary  hearing,  is  not  suf- 
ficient for  the  purpose  of  extradition,  for  the  reason 
that  such  ii formation  is  invalid. 

It  is  further  the  opinion  of  this  department,  that 
it  is  unnecessary  for  the  complaining  witness  to  make 
the  affidavit  for  the  complaint  in  the  justice  court  on  a 
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felony,  for  the  reason  th&t  the  complaint  may  be  filed 
by  a person  who  has  positive  knowledge  of  the  facts 
in  the  case,  are  who  would  be  e competent  vfitness. 

It  is  also  the  opinion  of  this  department,  that 
the  proper  procedure  to  follow  in  an  extradition  matter 
is  by  way  of  the  justice  court  on  a proper  complaint 
being  filed  before  a justice  of  the  peace  which  would 
be  sufficient  as  "an  affidavit  before  a magistrate" , 
as  set  out  in  Title  18,  u.  d.  l,  a,,  Section  662. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED  BYs 


ROY  McXITTRICK 

Attorney  General  of  Missouri 
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OFFICERS:  A county  officer  may  serve  as  a city  councilman 

if  the  two  offices  are  not  incompatible. 

ELECTIONS:  If  the  candidate  receiving  the  majority  vote 

cannot  qualify,  there  is  no  election  and  one 
receiving  minority  vote  is  not  elected. 


March  31,  1943 


Mr.  Alpha  L.  Burns 
Lawyer 

Marceline,  Missouri 
Dear  Mr.  Burns: 

We  are  in  receipt  of  your  letter  of  March  25,  1943, 
requesting  an  opinion,  which  letter  is  as  follows: 

"I  have  two  propositions  for  your 

opinion.  First  May  one  who  is 

a county  officer  serve  as  city 
councilman  in  a city  of  the  third 

class.  See  Section  18  Article 

NINE  constitution  of  Missouri. 

"Also  when  one  is  running  and  whose 
name  is  printed  on  a ballot  in  a 
city  of  the  third  class  and  whose 
name  is  on  the  ballot  by  petition 
and  when  this  man  is  not  qualified 
to  serve  and  is  not  eligible  to 
qualify  under  the  law,  and  at  the 
same  election  another  name  is 
written  in  for  councilman  and  the 
name  written  is  the  only  man  eligible, 
and  he  has  more  votes  than  any  one 
who  is  eligible,  may  _be  serve  and 
qualify. 

"I  would  appreciate  this  opinion  at 
once  as  I may  have  a concrete  case 
on  each  proposition." 

We  are  unable  to  give  you  a definite  opinion  as 
to  the  first  question  contained  in  your  letter,  because 
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you  do  not  designate  what  office  the  county  officer  is 
holding,  who  also  is  serving  or  attempting  to  serve  as 
city  councilman.  However,  I enclose  herewith  copy  of 
an  opinion  rendered  December  26,  1942,  and  addressed  to 
Hon.  William  Barton  of  Jonesburg,  Missouri,  and  written 
by  Hon.  W.  J.  Burke,  Assistant  Attorney  General,  and 
another  dated  December  21,  1942,  addressed  to  Hon.  Emory 
C.  Medlin,  Cassville,  Missouri,  and  written  by  Hon.  W. 

J.  Burke,  Assistant  Attorney  General.  The  court  decis- 
ions cited  in  these  two  opinions  have  been  again  affirmed 
in  the  case  of  Bradley  v.  Page  (Springfield  Court  of 
Appeals,  1942)  46  S.W.  (2d)  208,  l.c.  211,  in  which 
case  the  court  held  that  one  elected  to  the  office  of 
municipal  judge  did  not  abandon  his  claim  to  that  office 
by  accepting  appointment  in  the  department  of  streets. 

The  general  statement  of  law  answering  the  propo- 
sition contained  in  the  second  paragraph  of  your  letter 
is  found  in  20  C.J.,  p.  207,  par.  267,  as  follows: 

"It  is  a fundamental  idea  in  all 
republican  forms  of  government  that 
no  one  can  be  declared  elected  and 
no  measure  can  be  declared  carried, 
unless  he  or  it  receives  a majority 
or  a plurality  of  the  legal  votes 
cast  in  the  election.  The  fact  that 
a plurality  or  a majority  of  the  votes 
are  cast  for  an  ineligible  candidate 
at  a popular  election  does  not  entitle 
the  candidate  receiving  the  next  high- 
est number  of  votes  to  be  declared 
elected;  in  such  case  the  electors 
have  failed  to  make  a choice  and  the 
election  is  a nullity.  * * * " 

The  reasons  for  this  rule  of  law  is  clearly  pre- 
sented in  the  language  of  the  Supreme  Court  in  the  case  of 
Sheridan  v.  City  of  St.  Louis,  183  Mo.  25,  1.  c.  34-35: 

"'Notwithstanding  some  differences  of 
opinion,  arising  partly  from  follow- 
ing English  decisions  which  are 
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neither  satisfactory  in  themselves  nor 
adapted  to  our  circumstances,  the  great 
weight  of  American  authority  supports  the 
rule  that  where  an  ineligible  person  re- 
ceives the  highest  number  of  votes,  the 
votes  cast  for  such  person  so  far  avail 
as  to  prevent  the  election  of  the  quali- 
fied candidate  who  has  received  the  next 
highest  number  of  votes,  unless  there 
is  some  statutory  provision  declaring 
the  votes  cast  for  the  ineligible  person 
void.  (See  authorities  collected  in 
Cooley's  Const.  Lim.,  781,  and  note; 

Dill,  on  Mun.  Corp.,  sec.  133;  In  re 
Corliss,  16  Am.  L.  Reg.  (N.S.)  15*  and 
note.)  Here,  the  case  is  of  votes  cast 
for  a man  known  by  the  voters,  when  they 
voted,  to  be  dead;  and  the  facts  appear 
at  first  sight,  to  present  the  typical 
instance  put  in  the  English  cases  of  "vot- 
ing for  a dead  man  or  the  man  in  the 
moon."  (Queen  v.  Mayor,  3 L.R.Q.B. 

638;  Regina  v.  Coaks,  3E.  & Bl.  25^;  Rex 
v.  Hawkins,  2 Dow  148.)  It  cannot  here 
be  urged  that  the  person,  though  dis- 
qualified "is  a person  still."  Yet,  un- 
less we  depart  from  the  principle  upon  which 
the  only  sound  rule  rests,  we  must  hold 
that  the  ballots  upon  which  was  the  name 
of  Mr.  Miltenberger  are  properly  counted, 
not  for  himself,  for  he  was  not  in  ex- 
istence, but  against  his  opponent,  so  far 
as  to  render  a new  election  necessary. 

The  relator  had  no  plurality  of  votes. 

The  will  of  the  electors  was  declared 
against  him.  He  is  not  "the  person  hav- 
ing the  highest  number  of  votes,"  to 
whom  the  certificate  must,  under  the 
statue,  be  given;  for  these  words  simply 
imply  that  the  successful  candidate  shall 
be  the  choice  of  the  majority  of  voters 
who  vote.  Thus  the  case  contemplated  by 
the  statute  is  not  met.  Through  the  death 
of  one  of  the  candidates  immediately  be- 
fore the  polls  are  open,  an  exigency  arises 
not  contemplated  by  the  law,  and  the 
obvious  consequence  is  a new  election.  It 
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is  not  the  accidental  death  of  his 
opponent,  but  the  votes  of  the  electors, 
which  should  give  the  certificate  to  a 
candidate. ' " 

****** 

"It  thus  clearly  appears  that  the  Amer- 
ican rule  and  the  rule  in  Missouri  is 
that  where  the  majority  of  the  electors 
vote  for  an  ineligible  candidate,  they 
do  not  thereby  throw  away  their  votes, 
and  the  eligible  candidate  who  receives 
the  next  highest  number  of  votes,  being 
less  than  a majority,  is  not  entitled 
to  the  office.  * * * " 

The  Sheridan  case  and  others  were  affirmed  by  the  Supreme 

Court  in  the  case  of  State  on  inf.  McKittrict,  Attorney 

General,  v.  Cameron  (Supreme  Court  en  banc,  1938)  117  S.W 

(2d)  1078,  l.c.  1082,  wherein  the  court  said: 

"*  * * of  course,  every  voter  is  pre- 
sumed to  know  the  law,  but  he  is  not 
presumed  to  know  a candidate’s  qualifi- 
cations for  office,  such  as  age,  resi- 
dence, want  of  naturalization,  political 
or  religious  beliefs.  State  ex  rel. 

Atty.  Gen.  v.  Vail,  53  Mo.  97;  Sheridan 
v.  St.  Louis,  183  Mo.  25,  81  S.  W.  1082, 

2 Ann.  Case.  480,  and  cases  cited  therein. 

These  cases  further  hold  that  if  the 
candidate  receiving  the  highest  number 
of  votes  is  not  eligible  to  hold  the 
office,  the  next  high  candidate  is  not, 
by  virtue  of  this  disqualification,  en- 
titled to  the  certificate  of  election. 

* * *" 


CONCLUSION 

It  i^  therefore,  our  opinion:  (1)  That  a county 
offices  can  hold  the  office  of  city  councilman  in  a city 
of  the  third  class,  if  there  is  no  conflict  between  the 
officers  and  if  they  are  not  incompatible;  (2)  that  if 
candidate  receiving  the  majority  vote  is  disqualified,  or 
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unable  to  qualify,  the  election  is  a nullity,  and  the 
candidate  receiving  the  next  highest  vote  may  not  qualify 
and  serve  as  such  officer. 


Respectfully  submitted. 


LEO  A.  POLITTE 
Assistant  Attorney  General 


APPROVED: 


ROY  McKTTT'RICK 

Attorney  General 


DELINQUENT  JUVENILES: 


Discretionary  with  court  as  to  who 
executes  commitment. 


March  31,  1943 


Honorable  L.  Bywaters 
Asst.  Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

/ 

Dear  Mr.  Bywaters: 

This  will  acknowledge  recent  of  your  letter  of 
March  26,  in  which  you  request  an  opinion  as  follows: 

nI  respectfully  request  an  opinion  from 
your  office  based  on  the  following  facts: 

Clay  County,  Missouri  has  a population 
of  more  than  20,000  and  less  than  50,000 
and  has  a Superintendent  of  Public  V.el- 
fare  who  derives  his  office  through 
appointment  of  the  Circuit  Court  of  said 
county. 

I should  like  to  know  who  is  the  proper 
officer  under  the  law  that  is  required 
to  convey  any  delinquent  minors  to  state 
institutions],  such  as  the  Missouri  Train- 
ing School  For  Boys,  and  who  should  re- 
ceive fees  therefor  in  pursuance  to  de- 
crees issued  by  the  Juvenile  Court. 

The  question  has  arisen  in  this  office  as 
to  whether  said  duties  should  be  carried 
out  by  the  sheriff’s  office  or  by  the 
office  of  the  Superintendent  of  Public 
Welfare. 

I am  of  the  opinion  that  either  officer 
would  have  the  authority  to  commit  such 
prisoner  depending  upon  the  decree  of  the 
Juvenile  Court.  However,  in  this  county 
there  seems  to  be  quite  a heated  dispute 
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between  these  two  offices  as  to  who 
should  receive  the  fees  therefor.  Con- 
sequently, I would  greatly  appreciate 
your  opinion  on  this  matter. 

Thanking  you  for  your  co-operation  in 
this  connection  and  for  all  and  any 
past  favors.” 

The  Juvenile  Court  Act  creates  a special  code  of  pro- 
cedure for  taking  care  of  neglected  and  delinquent  minors. 
The  procedure  authorized  is  civil  in  nature.  State  ex  rel. 
Matacia  v.  Buckner,  et  al.,  254  S.  W*  179,  300  Mo.  359; 

State  ex  rel.  Ehartel  v.  Trimble,  63  S.  V».  (2d)  37,  333 
Lo.  883.  The  costs  of  thqfcroceeding  may  be  charged  to 
the  petitioner  or  any  person  summoned,  and  costs  not  so 
charged  and  collected  are  to  be  paid  by  the  county.  Sec- 
tion 9675  H.  S.  Mo.  1939. 

When  jurisdiction  of  the  child  is  once  acquired  by  the 
juvenile  court  the  court  retains  its  jurisdiction  until  the 
child  attains  its  majority,  li.  S.  Mo.  1939,  and  the  court 
has  great  latitude  in  the  action  it  may  take  for  the  wel- 
fare and  reformation  of  the  child.  Section  9683  H.  S.  Mo.: 

"In  the  case  of  a delinquent  child,  the 
court  may  suspend  the  sentence  or  execution 
thereof  from  time  to  time,  and  may  In  the 
meantime  commit  the  child  to  the  care  and 
control  of  a probation  officer  duly  ap- 
pointed by  the  co\irt,  and  may  allow  such 
child  to  remain  In  its  home  subject  to  the 
visitation  and  control  of  the  probation  of 
the  probation  officer,  such  child  to  report 
to  the  probation  officer  as  often  as  may  be 
required,  and  to  be  subject  to  be  returned 
to  the  court  for  further  proceedings  when- 
ever such  action  may  appear  to  the  court 
to  be  necessary;  or  the  court  may  autho- 
rize the  child  to  be  placed  in  a suitable 
family  home,  subject  to  the  friendly  super- 
vision of  a probation  officer  and  the  further 
order  of  the  court,  or  it  may  authorize  the 
child  to  be  boarded  out  In  some  suitable 
family  home,  in  case  provision  is  made  by 
voluntary  contribution  or  otherwise  for 
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payment  o f the  board  of  such  child,  un- 
til suitable  provision  may  bo  made  for 
the  child  in  a home  without  such  pay- 
ment; or  the  court  may  commit  the  child, 
if  a boy,  to  the  Missouri  training  school 
for  boys,  or,  if  a girl,  to  the  state  in- 
dustrial school  for  girls;  or  the  court 
may  commit  the  child  to  any  institution 
within  the  county,  incorporated  under 
the  laws  of  this  state,  that  nay  care  for 
children,  or  to  any  institution  which  now 
or  hereafter  may  be  established  by  the 
state  or  county  for  the  care  of  boys  or 
girls,  or  to  any  special  truant  or  parental 
school  which  now  or  hereafter  may  be  estab- 
lished by  the  board  of  education  of  said 
county. " 

This  section,  as  yo.,  will  observe,  makes  no  direction 
concerning  who  shall  execute  the  commitment , if  a child  is 
committed  to  the  Missouri  Training  School  forlo^s.  or  is 
there  any  other  section  in  this  article  which  makes  any 
such  provision.  The  only  section  which  could  have  any  bear- 
ing on  the  question  is  Section  9595: 

"Nothing  in  this  article  shall  be  con- 
strued to  repeal  any  portion  of  the  law 
relating  to  the  state  industrial  home 
for  girls  or  the  Missouri  training 
school  for  boys;  and  in  all  commitments 
to  either  of  said  institutions  the  law 
in  reference  to  said  institutions  shall 
govern  the  same." 

Lection  004,  d»  S.  Mo.,  1939,  directs  who  shall  exe- 
cute the  commitment  in  the  event,  a minor  is  ordered  con- 
fined to  the  Missouri  Training  School  for  Boys  for  convic- 
tion Oi  a criminal  offense.  No  mention  is  made  concerning 
the  carrying  out  of  an  order  confining  a juvenile  delinquent 
to  the  same  institution. 


CONCLUSION 


The  purpose  of  the  act  is  the  reformation  of  the 
juvenile  delinquents.  As  the  act  fails  to  direct  who  shall 
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carry  out  the  orders  of  the  Juvenile  Court,  when  a delin- 
quent is  committed  to  an  institution,  it  would  seem  to  be 
within  the  discretion  of  the  Judge  of  the  court  to  make 
such  direction  at  he  deems  proper  for  the  carrying  out 
of  his  judgment.  The  order  could  be  directed  to  the 
sheriff,  to  the  probation  officer  or  to  any  other  person 
the  judge  considers  proper. 

nespectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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COUNTY  BUDGET:  Failure  to  include  county  health 

officer’s  salary  in  budget  does 
not  relieve  the  county  of  the 
obligation. 


April  25,  1943 


Dr,  5.  b.  buck 
County  Health  Commissioner 
McDonald  County 
Anderson,  Missouri 


Dear  Sir : 


*1 


>e  are  in  receipt  of  your  request  lor  an  ooinion, 
under  date  of  «pril  20,  1943,  which  reads  as  follows: 


"As  you  know  last  fall  in  the  elec- 
tion a number  of  new  officers  were 
elected  to  offices,  this  being  the 
case  with  our  county  Court  and  County 
Clerk  in  making  the  budget  they  failed 
to  budget  the  County  Health  Officer. 

Is  there  any  way  that  they  can  amend 
this  so  that  1 can  get  my  salary? 

"They  want  to  pay  me  but  say  they  can- 
not do  it  under  the  circumstances,  i 
told  them  that  I would  write  you  as 
County  health  Officer  and  get  an  opin- 
ion." 


Section  9745  K.  .S.  i issouri,  1939,  partially 
reads  as  follows: 


" * ■■  * If  a county  court  of  any 
county  decides  to  appoint  a deputy 
health  commissioner,  as  empowered 
in  this  law,  it  shall  agree  with 
said  commissioner  as  to  the  compen- 
sation and  expenses  to  be  paid  for 
such  services  which  amount  3hall  te 
paid  out  of  the  county  treasury  of 
the  county." 
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In  giving  our  opinion  or  this  request  re  are 
assuming  that  the  county  court  duly  appointed  you 
as  deputy  health  commissioner  and  agreed  with  you 
as  to  the  co  pensatior  and  expenses  to  be  paid  for 
such  services.  If  an  agreement  was  made  it  Is  a 
statutory  salary,  as  provided  by  the  above  section. 

The  Supreme  Court  of  this  State  has  held  that 
where  a salary  is  fixed  by  the  legislature,  such 
as  by  an  agreement,  the  county  court's  failure  to 
include  the  salary  of  the  county  officer  in  the  bud- 
get doe 8 not  relieve  the  county  of  the  obi I rat ion 
to  pay  the  same.  It  was  so  held  in  the  case  of 
Gill  v.  buchanar  County,  142  S.  ’ , (2d)  665,  1.  c, 
668,  where  the  court  ssid: 


" ■*•••  * *■  This  court  has  held  that 
the  purpose  of  the  County  budget  Law 
was 'to  co:  pel  * * * county  courts  to 
comply  with  the  constitutional  pro- 
vision, section  12,  art,  10'  by  pro- 
viding 'ways  and  means  for  a county 
to  record  the  obligations  incurred 
and  thereby  enable  it  to  keep  the 
expenditures  within  the  income.' 

Traub  v.  tuchanan  County,  341  Mo. 

727,  108  3.  V.  2d  340,  342. 

"To  properly  accomplish  that  purpose, 
mandatory  obligations  imposed  by  the 
Legislature  and  other  essential  char- 
ges should  be  first  budgeted,  and 
then  any  balance  may  be  appropriated 
for  other  purposes  as  to  which  there 
is  discretionary  power.  Failure  to 
budget  funds  for  the  full  amount  of 
salaries  due  officers  of  the  county, 
under  the  applicable  law,  which  the 
county  court  must  obey,  cannot  bar 
the  right  to  be  paid  the  balance. 
Instead,  it  must  be  the  discretion- 
ary obligations  incurred  for  other 
purposes  which  are  invalid,  rather 
than  the  mane  atony  obligation  im- 
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posed  by  the  same  authority  vn  ich 
i posed  the  budget  requirements. 

We,  therefore,  hold  that  a county 
court's  failure  to  budget  the  prop- 
er amounts  recessary  to  pay  in  full 
all  county  officers'  salaries  fixed 
by  the  Legislature,  does  not  affect 
the  county's  obligation  to  pay  them." 


uObCLuLlOi 


It  is,  therefore,  the  opinion  of  this  department, 
that  if  the  county  court  duly  anpointed  you  as  county 
health  officer,  and  agreed  with  you  as  to  your  salary, 
they  should  pay  you  that  salary  even  though  the  sa  e 
was  not  included  in  the  county  budget. 


hespectf'ully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


A.  /’ROVnD  FV  : 


ROY  McKITTRICK 

Attorney  General  of  Missouri 
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CITIES  OF  THE 
THIKD  CLASS: 


Sinking  funds  cannot  be  invested  In  United 
States  Bonds. 


May  6,  1943 
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Hon.  John  3.  3usch 
City  Attorney 
Washington,  Lissouri 

Dear  Mr.  Busch: 

Under  date  of  April  27,  1943,  you  wrote  this  office 
requesting  an  opinion  as  follows: 

"The  City  of  Washington  is  desirious 
of  investing  sane  of  the  money  it  has 
on  hand  in  sevei*al  bond  sinking  funds 
in  United  States  Y.ar  Bonds.  It  is  the 
cities  plan  to  purchase  *’.ar  Bonds  which 
would  mature  before  the  money  would  be 
needed  to  retire  the  bonds  issued  by 
the  city,  and  from  whose  sinking  fund  the 
money  would  be  taken.  The  money  neces- 
sary to  retire  the  bonds  issued  by  the 
city  would  be  available  at  the  time  they 
mature . 

"As  Y.asiiington  is  a City  of  the  third 
class,  I would  very  much  appreciate  an 
opinion  from  you,  advising  whether  the 
proposed  purchase  of  Y.ar  3onds  would  be 
legal. " 

In  answering  this  request  it  Is  necessary  to  call  at- 
tention to  several  sectiuns  of  the  statutes.  Section  6945 
K.  S.  Lo.,  1939,  maxes  specific  provisions  for  the  invest- 
ment of  sinking  funds  of  cities  of“the  third  class  and  is  as 
follows: 


"Whenever  there  sliall  be  in  the  trea- 
sury any  money  belonging  to  any  sinking 
fund  of  any  city  oJC  the  third  class 
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which  cannot  be  applied  to  the  pay- 
ment of  existing  debts  for  which 
such  fund  has  been  levied  and  col- 
lected, the  city  council  may  provide 
by  ordinance  for  loaning  the  same  at 
the  highest  rate  of  interest  that  can 
be  obtained,  not  exceeding  eight  nor 
less  than  mix  per  cent  per  annum,  pay- 
able annually,  the  same  to  be  loaned 
upon  improved  real  estate  in  the  county 
in  which  such  city  is  situated,  and  for 
such  time  as  such  money  cannot  be  ap- 
plied to  the  payment  of  the  debt  for 
which  it  was  levied  and  collected;  no 
loan  shall  be  for  more  than  fifty  per 
cent  of  the  value  of  the  property  given 
• as  security,  and  shall  be  secured  by  a 
deed  of  trust  on  the  same,  and  any  such 
lands  so  taken  as  security  shall  be 
free  from  all  liens  or  encumbrances.  In 
addition  to  the  security  above  provided 
for,  the  city  may  require  a bond  with 
good  and  sufficient  securities,  anu  no 
loan  shall  be  made  to  any  person  not  an 
inhabitant  of  the  county  in  which  such 
city  is  situated,  nor  shall  any  person 
be  accepted  as  security  who  is  not  at 
the  time  a resident  of  the  county  in 
which  such  city  is  situated,  and  who  does 
not  own  proporty  equal  In  value  to  the 
sum  for  which  he  is  security  and  free 
from  all  debts  and  encumbrance , and  ex- 
empt from  execution  and  attachment.  Be- 
fore any  loan  is  made  on  such  real  estate 
security,  the  party  applying  therefor 
shall  file  with  the  city  clerk  a complete 
abstract  of  title  to  the  land  offered  as 
security,  and  no  loan  shall  be  made  on 
any  land  to  which  the  title  is  not  good. 
All  bonds  executed  by  persons  receiving 
such  loans  shall  be  made  payable  to  the 
city,  and  shall  specify  the  time  when  the 
principal  is  payable,  also  state  the  rate 
Of  interest  and  the  time  when  payable; 
that  in  default  of  payment  when  due , or 
failure  by  principal  in  the  bond  to  give 
additional  security  when  the  circunxetan- 

ces  sahall  require  it,  both  the  principal 
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and  all  accrued  Interest  shall  become 
immediately  due  and  payable,  and  that 
all  interest  not  punctually  paid  shall 
become  as  principal  and  bear  the  same- 
rate  of  interest  as  the  principal,  fhe 
city  council  shall  have  power  from  t ime 
to  time  to  require  auuitional  security 
to  be  given  on  said  bond  when,  in  their 
judgment,  it  is  deemed  necessary.  If 
such  security  shall  not  be  given  within 
ten  days  after  an  order  to  that  effect  is 
maae  by  the  council,  and  a copy  of  said 
order  served  upon  the  borrower,  and  in 
all  cases  where  default  is  made  in  the 
payment  of  the  interest,  the  council 
shall  proceed  to  enforce  the  payment  of 
the  same  according  to  law;  all  of  which 
shall  be  fully  provided  for  by  ordinance." 

In  audition  to  this  section  there  are  lections  3287  and 
3288  which*  are  respectively  as  follows: 

"whenever  the  county  court,  municipal 
authorities  or  board  of  directors  of 
a school  district  shall  decide  that  it 
would  be  more  for  the  Interest  of  the 
county,  city,  town,  village,  township 
or  school  district  to  invest  the  sinking 
fund  aforesaid  in  state  or  United  States 
bonds  as  aforesaid,  instead  of  county, 
city,  town,  village,  townshp  or  shcool 
district  bonds,  it  shall  order  the  trea- 
surer to  purchase  such  bonds  as  it  may 
designate,  who  shall  thereupon  purchase, 
as  soon  as  possible,  as  many  of  such 
bonds  as  the  funds  in  his  hands  will  per- 
mit, at  the  lowest  and  best  rates  obtain- 
' able,  and  not  exceeding  the  limits  to  be 
fixud  by  such  county  court,  municipal 
autnorlties  or  board  of  directors;  end 
all  such  bonds,  when  purchased,  shall  be 
deposited  with  the  treasury  of  the  county, 
city,  town,  tillage,  township  or  shcool 
district,  or,  when  there  is  no  treasurer 
of  any  such  village  or  township,  then 
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then  with  the  treasurer  of  the  county, 
to  be  kept  until  ordered  to  be  dis- 
posed of  as  hereinafter  provided.” 

( ection  3208) 

"V-henever  the  county  court  or  muni- 
cipal' authorities  of  any  county,  city, 
town,  village  or  township,  or  the  di- 
rectors of  any  school  district,  shall 
deem  it  to  the  best  interests  of  such 
county,  city,  village,  township  or 
school  district  to  sell  the  United 
States,  state,  county,  township,  city, 
village  or  school  district  bonds  which 
they  may  hold,  and  to  invest  the  pro- 
ceeds in  other  bonds,  they  shall  order 
the  treasurer  to  make  the  sale  and 
purchase,  limiting  him  as  to  the  prices 
of  both  sale  and  purchase,  and  the  trea- 
surer shall  thereupon  moke  such  sale  and 
purchase  agreeably  to  the  terms  and  li- 
mitations of  such  order." 

These  are  the  sections  of  the  statutes  pertinent  to 
your  inquiry,  the  s ecial  statute  treating  specifically  and 
in  detail  with  the  investment  of  sinking  funds  of  cities  of 
the  third  class  and  the  general  section  authorising  the  in- 
vestment of  sinking  funds  of  countys,  cities,  villages,  towns, 
townships  and  school  districts  in  itate  or  United  Ltates  Bonds. 

In  construing  the  statutes,  the  primary  object  is  to 
determine  the  Intention  of  the  law  makers  in  enacting  the  laws 
under  consideration,  running  these  several  sections  back,  we 
find  that  what  is  now  Section  6945  was  first  enacted  as  section 
81  (page  30)  of  a bill  enacted  by  the  General  Assemble  in  1893, 
Laws  of  1893,  page  65.  The  title  of  this  bill  was: 

"An  act  to  repeal  Article  4,  of  chapter 
30,  h.  S.  Mo.,  1889,  with  all  amend- 
ments thereof,  said  article  being  en- 
titled, ’cities  of  the  third  class’, 

, and  to  enact  in  lieu  thereof  a new  ar- 
ticle providing  for  the  government  of 
cities  of  the  third  class." 
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At  the  time  of  the  enactment  of  this  Article  ana  what  Is  now 
Section  6945,  what  are  now  Lections  3327,  3828  herein  set 
out  were  existing  laws  and  were  Lections  841  and  842,  ft.  L. 

Mo.,  1889. 

Article  4,  chapter  30,  ft.  £.  Lo.,  1889  treating  of 
cities  of  the  third  class  which  was  repealed  by  the  act  of 
1893,  contained  no  provision  concerning  the  investment  of 
sinking  funds  of  cities  of  the  third  class. 

Further,  in  determining  the  meaning  of  the  statute  the 
history  of  the  act  may  be  considered,  hitehead  vs.  Insurance 
Company,  50  L.  (2d)  65.  i'he  later  special  section,  having 
been  enacted  directing  the  manner  of  investing  sinking  funds 
of  cities  of  the  third  class,  clearly  shows  the  intention  of 
the  Legislature  to  restrict  the  investment  of  such  funds  to  the 
manner  provided  in  this  special  acv. 

.'hen  a situation  exists  where  there  is  one  section  of 
the  law  treating  of  a . anner  generally  and  another  secti_n 
treating  of  the  same  matter  in  detail,  the  section  treating 
of  the  subject  matter  in  detail  will  be  considered  an  excep- 
tion to  the  general  law.  btate  ex  inf.,  kcKittrick  vs.  Carolene 
Products  Co.,  144  S.  Vi.  (2d)  153  1.  c.  156,  346  Lo. , 1049: 

"Now,  in  regard  to  the  senate  bill. 

Lection  12413,  we  have  already  found 
that  it  is  very  similar  to  Lection 
12408,  with  the  exception  that  It  uoes 
not  name  emulsified  cream.  It  is  our 
duty  to  keep  the  legislative  intent  In 
mind,  if  it  can  be  ascertained,  and  the 
whole  act,  or  such  portions  thereof  as 
are  pari  materia  should  be  construed 
together.  Holder  v.  Lima  Hotel  Ca, 
supra. 

" ’Where  there  is  one  statute  dealing 
with  a subject  in  general  and  compre- 
hensive terms  and  another  dealing  with 
a part  of  the  same  subject  in  a more 
.minute  ana  definite  way,  the  two  should 
be  read  together  and  harmonized,  if  po- 
ssible, vith  a view  to  giving  effect  tb 
a consistent  legislative  policy;  but  to 
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the  extent  of  any  necessary  repugnancy 
between  them  the  special  will  prevail 
over  the  general  statute,  here  the 
special  statute  Is  later.  It  will  be  re- 
garded as  an  exception  to,  or  qualifica- 
tion of,  the  prior  general  one;  and  where 
the  general  act  is  lt.ter,  the  special.  dill 
be  construed  as  remaining  an  exception 
to  its  terms,  unless  it  is  repealed  in 
express  words  or  by  necessary  implication. ’ 

Quoted  with  approval  in  the  case  of  itate 
ex  rel.  Buchanan  County  v.  hulks,  296  Ko. 

614,  247  S.  W.  129,  loc.cit.  132. 

"Sections  124J8  ana  12413  ar«  general 
statutes  dealing  with  milk  to  which  has 
been  aaded  fat  or  oil  other  than  milk 
fat.  Section  12409  deals  witn  the  same 
subject  in  a more  minute  ana  definite  way, 
and  being  special  it  will  prevail  over  tec* 
tions  12408  ana  12413.  Conslaering  the 
statutes  dealing  with  this  subject  as  a 
whole,  we  conclude  the  intent  of  the  Legis- 
lature was  to  prohibit  the  sale  of  filled 
milk,  and  that  filled  milk  is  only  that 
milk  to  which  has  been  added  fat  or  oil 
other  than  milk  fat  '.o  that  the  result- 
ing product  is  in  imitation  or  semblance  , 
of  milk,  cream  or  skim  milk,’  and  that  if 
the  proauct  does  not  come  within  the  stat- 
utory definition  of  filled  milk  It  can  be 
lawfully  sold  in  this  state." 

i'his  principle  of  law  is  so  well  established  it  is  not 
considered  necessary  to  cite  other  authorities. 

CONCLUSION 

The  Legislature  havin  prescribed  in  detail  by  a special 
statute,  the  mazier  in  which  sinking  funds  of  cities  of  the 
third  class  may  be  invested  in  real  estate  loans,  there  is  no 
law  wnicli  would  authorize  the  investing  of  such  funds  in  United 
States  bonds. 

APPROVED:  respectfully  submitted. 


V».  0.  Jackson 

HUV  McKlTTKICh  Assistant  Attorney  General 

Attorney  General 
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MARRIAGES : 


Order  of  Circuit  or  Probate  Court  for  issuance 
of  a marriage  license  immediately  should  be 
followed  by  the  Recorder  of  Deeds. 


July  1,  1943 


Mr.  John  A.  Byrne 

Clerk  of  the  Circuit  Court  and 

Lx-offiolo  Recorder 

Knox  County 

Ldina,  Missouri 


Dear  Dir: 


YJe  are  in  receipt  of  your  letter  of  June  28th,  1943, 
in  which  you  request  an  opinion  from  this  department,  as 
follows : 


"Because  of  the  attitude  of  our  Probate 
Judge  in  the  matter  of  making  orders  for 
the  issuance  of  Marriage  Licenses  immed- 
iately. I am  asking  an  opinion  from  your 
office  in  the  following  cases:' 

"1.  A couple  coming  in  from  an  adjoining 
State  who  are  not  aware  of  this  new  marri- 
age law  which  requires  a wait  of  three 
days.  Probate  Judge  holds  that  he  may 
order  the  Issuance  immediately. 

"2.  A boy  in  the  servioe  who  is  home  on 
a furlough  must  return  to  duty  before  the 
three  day  period  lias  expired.  Is  this 
sufficient  reason  for  obtaining  order 
from  Probate  Courts 

"3.  Is  this  office  required  to  issue  the 
Marriage  License  upon  an  order  by  the 
Probate  or  Circuit  Court  even  though  there 
is  no  unusual  condition  present. 

"I  am  not  quite  clear  as  to  whether  or  not 
an  application  received  by  telephone  or  in 
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writing  can  be  accepted  by  this  office. 
Please  give  your  opinion  In  this  caso, 
also.” 


Section  1,  article  VI,  of  the  Constitution,  reads  as 
follows: 


"The  judicial  power  of  the  State,  as 
to  Matters  of  law  and  equity,  except 
as  in  this  Constitution  otherwiso  pro- 
vided, shall  be  vested  in  a Supreme 
Court,  the  St.  Louis  Court  of  Appeals, 
circuit  courts,  criminal  court?,  probate 
courts,  county  courts  and  municipal  corp- 
oration courts.' 


Under  the  above  section  of  the  Constitution  the  Judi- 
cial power  is  granted  to  the  courts  to  perform  certain 
duties  connected  with  a judicial  function.  It  v/as  so  held 
in  the  case  of  State  v.  Coleman,  152  S.  ...  (2d)  640,  Par. 
8: 


"Tiie  judicial  power  granted  to  the 
courts  by  the  constitution  is  the  power 
to  perform  vtfiat  is  generally  recognised 
as  the  judicial  function — the  trying  and 
determining  of  cases  in  controversy.  It 
includes  those  incidental  powers  which 
arc  necessary  and  proper  to  the  perform- 
ance of  that  function.  The  power  to 
punish  civil  contempts,  as  above  defined. 
Is,  for  example,  necessary  to  the  exis- 
tence of  a court  of  equity,  and  the 
power  to  punish  as  contemnors  those  who 
actively  interfere  with  the  functioning 
of  any  court  Is  equally  nocessary  for 
Its  existence." 


House  Bill  No.  20,  designated  as  Section  3364  of  Chapter 
20,  as  passed  by  the  Sixty-second  General  Assembly,  reads 
partially  as  follows: 
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11  • ■ . rovided , however , that  said 

lice:  so  nay  he  issued  on  order  of  tlua 
Circuit  or  probate  court  or  a judge 
thereof  in  vacation  of  the  County  in 
which  said  license  is  applied  for, 
without  waiting  t'-roe  days  as  herein 
provided,  such  license  being  issued 
only  for  good  cause  shown  and  by 
reason  of  such  unusual  conditions  as 
to  make  such  marriage  advisable.  > *" 


Under  the  above  proviso  it  can  readily  be  seen  that  the 
circuit  or  probate  court  is  performing  a judicial  function 
when  he  passes  upon  the  application  wherein  he  finds  a 
rood  cause  shown,  or  such  unusual  conditions  as  to  na.:e 
such  :iarrlage  advisable.  Clearly  this  is  a judicial  func- 
tion. As  to  the  question  of  good  cause  shown  the  Supreme 
Court  of  this  state  in  the  case  of  Buttinger  v.  lily  fc 
.'alher  Dry  Goods  Co.,  42  3.  W.  (2d)  982,  Par.  S,  said: 


"Tlie  statxite  provides  that  notice  of 
the  injury  shall  be  given  to  the  em- 
ployer not  later  tlian  thirty  days  after 
the  accident  unless  the  commission  shall 
f 'nd  tliat  there  was  good  cause  for  fail- 
ure to  give  such  notice.  Tlie  tern  ’good 
cause1  lias  no  fixed  leaning,  but  must 
depend  upon  the  circumstances  of  each 
case  to  bo  determined  by  the  Sound  dis- 
cretion of  the  court.  Words  and  Phrases 
First  Series,  vol.  4,  page  3113;  Brackett’s 
Case,  126  Me.  365,  138  A.  557;  Maryland 
Casualty  Co.  v.  Robinson,  149  Va.  307,  141 
3.  E.  225." 


In  o ther  words,  each  particular  case  depends  upon  the  par- 
ticular facts  presented  when  an  application  is  made  to  the 
circuit  court  or  probate  court  for  the  issuance  of  a marriage 
license  at  a tine  earlier  tlian  t:\ree  days  from  the  time  the 
application  is  made. 

Under  the  Constitution  of  this  state  the  judicial  power 
is  vested  solely  in  the  courts  and  not  in  the  Judges.  That 
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the  Judicial  power  Is  vested  solely  In  the  courts  v;as  held 
in  the  case  of  Clark  v.  Austin,  101  3.  W.  (2d)  977,  1.  c. 
981,  where  the  court,  in  construing  section  1 of  Articlo 
VI  of  the  Constitution,  which  vests  the  judicial  power  of 
the  state  in  the  courts  named  in  the  section,  said: 


"’Under  the  Constitution  of  this  state, 
the  judicial  power  is  vested  solely  in 
the  courts.  Const,  art.  6,  sec.  1,  and 
articlo  3;  Missouri  River  Telegraph  Co. 
v.  First  Hat.  Bank,  74  111.  217;  In  re 
Day,  181  111.  73  , 54  II. d.  646  , 50  L.R.A. 
C1J.  .-,*#*****  • I 


It  will  he  specifically  noticed  in  the  partial  section 
of  House  Bill  iio.  20,  supra,  that  it  specif ically  states  "or 
a judge  thereof  in  vacation  of  the  County  in  which  said 
license  is  applied  for."  It  has  been  consistently  held  by 
t!ie  Supreme  Court  of  this  state  tliat  a judge  in  vacation  Is 
not  a court  within  the  constitutional  provision  defining 
judicial  power,  as  set  out  in  Section  1 of  Article  VI  of  the 
Constitution  of  Missouri.  The  Supreme  Court  In  the  case  of 
State  v.  Lollis,  33  3.  W.  (2d)  98,  Par.  3,4,  said: 


"It  will  be  noted  tliat  the  act  in  ques- 
tion Invests  ti  e jiidges  of  circuit  courts 
In  vacation  with  jurisdiction  and  author- 
ity to  hoar  and  determine  contests  of 
primary  elections.  Section  1 of  article 
6 of  the  Constitution  provides  that  the 
Judicial  power  of  the  stato,  as  to  natters 
of  law  and  equity,  except  as  otherwiso 
provided  in  the  Constitution,  shall  be 
vested  in  the  coverts  named  In  said  section. 
A Judge  of  a court  in  vacation  Is  not  a 
court.  It,  therefore,  logically  follows 
that.  If  the  lie  a ring  and  determination  of 
the  contest  of  a primary  election  in  the 
manner  provided  in  3ald  act  Is  the  exercise 
of  judicial  power,  a law  which  attempts  to 
confer  such  power  on  a judge  in  vacation 
would  be  in  violation  of  section  1 of  art- 
icle 6 of  the  Constitution  which  lodges 
such  power  in  the  courts." 
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This  case  was  where  a judge  of  a circuit  court  in  vacation 
attempted  to  decide  a natter  of  law  in  reference  to  an 
election  contest. 

La ter  on,  the  Supreme  Court,  in  the  case  of  State  v. 
Duncan,  63  S.  t . (2d)  135,  approved  the  holding  in  the  case 
of  3tato  v.  Lollis,  supra.  In  the  case  of  State  v.  Duncan, 
63  3.  W.  (2d)  135,  1.  c.  142,  the  court,  in  approving  3tate 
v.  Lollis,  supra,  said: 


"The  section  next  says  if  tlie  petition 
be  filed  and  prooonted  in  vacation  tlie 
judge  to  whom  it  Is  ; re  seated  sliall 
forthwith  convene  the  court  in  special 
session  for  the  hearing  of  the  contest. 
If  the  petition  should  be  presented  to 
the  judge  of  an  adjoining  circuit,  it 
may  be  doubted  whether  lie  could  convene 
in  special  sos3ion  the  court  of  another 
oounty  and  circuit,  where  the  suit  is 
pending,  of  which  he  is  not  judge,  or 
whether  he  could  'designate  the  day* 
when  that  court  would  hold  the  hearing 
(as  tine  section  provides  a few  lines 
earlier) , but  these  objections  are  not 
made  by  relator,  nor  would  they  affect 
tiie  operation  of  the  act  in  most  cases 
or  invalidate  It  as  a whole.” 


The  court  in  that  case  also,  at  page  143,  said: 


"Likewise,  in  considering  a cause  In- 
volving what  is  now  section  2,  R.  3. 

1929  (Mo.  3t.  Ann.,  bee.  2),  authorising 
a probate  judge  in  vacation  to  refuse 
letters  and  dispense  with  a probate  ad- 
ministration, tills  court  lie  id  in  Parsons 
v.  Harvey,  201  Ko.  413,  421,  et  soq., 

221  3.  XJ . 21,  23,  the  statute  was  con- 
stitutional, and,  citing  earlier  crsos, 
that  section  1,  art.  6,  supra,  of  our 
Constitution,  does  not  forbid  the  exer- 
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ciso  in  vacntior.  of  quasi  j.jdicial  powers 
subsidiary  to  -the  case  ponding,  but  is 
oi.  od  at  the  trial  of  issues  and  rmour.ee- 
10  t of  Judy  ant.  And,  although  the  stat- 
ute did  not  expressly  require  oenf  Irtmtior. 
by  tho  probate  court  I:  term  of  the  action 
tabor  lr>.  vacatio-,  this  court  said  tho 
vacat'on  order  would  not  bo  final,  and  that 
parties  a,g.  rievod  could  challenge  the 
action  of  the  judge  by  taking  tinoly  steps 
before  tiio  court,  m the  broad  question 
of  wiAt  13  Judicial  power,  see,  also, 
Johnson  v*  ..abash  li*  Co*,  253  o*  534, 

545,  168  S.  V.  • 713,  715;  us  v.  A thins  on, 
2G3  o.  133,  116,  186  3.  703,  714;  State 

ox  rcl.  Phillips  v.  ..art  , 300  Mo*  76,  CO, 
254  1.  ••  85,  87$  ot  oarto  Lewis,  328  o. 
34o,  84C,  45  I*  .*  (2d)  21,  22." 


Mills  case  was  also  an  election  contest,  but  b'ne  act  under 
which  tiio  contest  was  brought  >rovides  specifically  timt  If 
a pet’tlon  for  t o contest  was  filod  and  rose  ted  In  vaca- 
tion the  Judge  to  whom  It  is  presented  3' All  forthwith  con- 
vene the  court  in  special  session,  in  hearing  for  the  co  test. 

Jnder  house  Dill  >•  1 • , :re  la  no  provision 

tint  the  court  in  vacation  s' All  immediately  convene  court 
in  a special  session*  In  viow  of  the  above  cases  and  au- 
thorities ti At  part  of  the  proviso  which  roods  "a  judge 
thereof  in  vocation*  is  unconstitutional  and  the  only  way 
trAt  a liconoo  can  be  allowod  by  tiio  probate  court  or  circuit 
court  Is  when  tho  court  13  in  session. 

as  said  beforo,  good  causo  siiown,  depends  or  the  partic- 
ular facts  I • each  case  and  If  the  circuit  court  or  probate 
court  find  fiat  there  is  sufficient  roason  for  ordering  the 
Issuance  of  a marriage  license  without  roquiring  tho  throo 
s*  uotlco,  that  is  purely  a judicial  Atter  a:d  13  final. 


ChiChudio,. 


t Is,  therefore,  the  opinion  of  t la  deport  tout  t'At 
if  a probato  court  or  n circuit  co  ;rt,  or  a Judge  of  oithor 
court,  when  in  sessio a ;as  nr  order  for  the  issuance  of 
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a marriage  license  Immediately  t'nat  order  should  be  followed 
by  the  recorder  of  deeds  end  the  license  issued. 

In  answer  to  tlie  latter  part  of  your  request.  In  reference 
to  tiie  mode  of  making  application,  we  are  herein  enclosing  a 
copy  of  an  opinion  rendered  oy  tills  office  on  June  4,  1943,  to 
the  Honorable  a ark  korris,  rrosooutlng  Attorney*  i' ike  County, 
dowling  Green,  ..isaouri,  in  which  we  held  ttiat  an  application 
for  Marriage  license  under  the  provisions  of  Goction  3364  of 
House  Bill  .o.  20,  enacted  by  the  6 2nd  General  Assembly,  need 
not  be  personally  presented  to  the  Recorder  of  )eeds  by  the 
persons  desiring  to  procure  .the  license  to  :iarry.  It  nay  be 
nailed  or  sent  by  messerger  end  If  properly  executed  and 
shows  the  persons  qualified  to  contract  Matrimony,  tho  Hocorder 
of  Heeds  nay  issue  the  license. 

Tho  conclusion  in  the  enclosed  opin  on  does  not  cover 
applications  by  telephone,  but,  in  reading  the  law  &3  cited  in 
the  opinion,  a telephone  call  would  be  sufficient  the  sane  as 
if  tbs  application  was  nailed  or  sent  by  lessenger. 


Hespoctfully  submitted. 


SV.  J.  buh*i; 

Assistant  Attorney-General 


A??H,VHD: 


"6Y ’■ 

Attorney-Gene rax 


WJB: CP 


SHERIFFS  AND  CONSTABLES:  Sheriffs  and  Constables, 

within  the  jurisdiction 
of  his  (the  Constable’s) 
justice,  may  summarily  seize 
gambling  devices. 


Jul  17,  1943 


Hon.  C.  B.  Hums 
Prosecuting  Attorney 
Linn  County,  Missouri 
rookfield,  Missouri 


FILED 

/J? 


Dear  Mr.  Burns: 

Your  opinion  request  of  July  16,  1943,  has  been 
assigned  to  the  writer  for  answer.  Therein  you  ask: 

"If  a sheriff  of  the  county  or  a police- 
man of  the  city  observe  gambling  de- 
vices, may  they  take  charge  of  same 
without  any  other  proceedings  or  any- 
thing being  filed  in  any  court? 

"Is  it  the  duty  of  a sheriff  of  the 
county  and  a policeman  of  the  city 
to  take  charge  of  a gambling  device 
when  observed  in  a county  or  city?" 

Your  question  deals  with  no  specific  article  that 
maybe  used  for  gambling,  for  example  cards,  roulette, 
ABO  tables  or  so  on.  For  complete  regulations  on 
gambling  and  articles  used  therefor  see  Missouri  Sta- 
tutes for  1939,  general  index  Darning  and  Gambling, 
page  4784,  Vol.  l I. 

The  cities  of  various  classes  ere  authorised  to 
suppress  or  regulate  gambling,  see  index  of  Missouri 
Statutes,  1939.  Cities  of  the  third  class  have  the 
power  to  suppress  gambling  under  Section  6950,  Missouri 
Revised  Statutes  1939.  Cities  of  the  fourth  class 
have  the  powor  to  regulate  gambling  under  Sections 
7169  and  7196,  Mo.  R.  S.,  1939. 

As  to  whether  or  not  a sheriff  or  policeman  may 
take  (seise)  charge  of  gambling  devices  "without  any 
proceedings  or  anything  being  filed",  the  caso  of  State 
vs.  Frankenhoff,  125  S.  W.  (2d)  816,  is  applicable. 
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Therein  the  Court  said: 

Constables  have  the  same  powers 
as  sheriff's  within  the  jurisdiction 
of  the  justice.  Euhn  v.  Lang,  122 
Mo.  600,  27  S.  W.  345.  As  to  powers 
of  sheriffs,  see  Section  11516,  R. 

S,  Missouri  1929,  io.  St.  Ann.  Sec. 
11516,  page  74-  5. 

■Hr  x*  j.  w .“f  -v 

we  ha  e held  that  a search  war- 
rant is  not  in  every  ca re  necessary 
to  authorize  a search  for  and  seizure 
of  illegal  property  such  as  gambling 
devices.  State  ^s.Pigg,  312  Mo . 212, 
278  S.  W,  1030;  State  vs.  Askew,  331 
Mo  664,  56  S.  W.  2d  52;  State  ex  rel. 
vs.  Joynt,  .341  -o.  738,  110  S.  tt.  2d 
737,  739;  that  only  ’unreasonable’ 
searches  are  prohibited  by  our  con- 
stitution, and  that  gambling  e vices, 
incapable  of  lawful  use,  are  not  pro- 
tected b law  and  may  be  summarily 
seized  and  destroyed. 


0CKCLU3ICN 


Sheriffs  and  Constables,  within  the  jurisdiction 
of  his  ( the  Constable’s)  justice,  may  summarily  seize 
gambling  devices. 


Respectfully  submitted. 


APPRO  V7X  rY: 


'..ILtlAK  C.  SL'.IF. 

Assistant  Attorney-General 


i.ci  r.c&fe-jcx  ’ 

Attorney-General  of  Mssouri 
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PROBA'T1S  JT1DGE;  Nat  authorized  to  appoint  a deputy  judge* 


August  24,  1943 


FILED 

/i 


jlon.  L.  M*  Byvatars 

Assistant  Prosecuting  Attorney 
Liberty,  L.i:  aouri 


t»ear  ur.  By waters: 


Thia  will  acknowledge  receipt  of  you r letter  of 
August  20,  1943,  in  whloh  you  request  an  opinion  as  follows t 

"I  would  greatly  appreciate  an  opinion 
from  your  office  on  the  following 
question: 

"If  a Probate  Judge  Is  drafted  or 
voluntarily  enlists  in  the  Armed 
Forces  of  his  country,  can  ho  legally 
appoint  his  cler;:  or  anyone  possessing 
the  qualifications  of  a x’robate  Judge 
as  his  deputy,  to  tako  charge  of  his 
office  and  3orvo  out  his  tern  during 
his  absence? 

"Lections  2438  and  2462  of  the  lie vi sod 
Statutes  of  Missouri  of  1939  make  pro- 
visions for  tho  selection  or  appointment 
of  a Pro oate  Judge  in  cases  wherein  he 
cannot  serve  by  reason  of  disability, 
but  1 ca  find  nothing  in  the  statur.es 
applicable  to  tho  above  situation* 

"Your  cooperation  and  assistance  in 
this  connection  will  be  greatly  appre- 
ciated," 

There  Is  no  statute  which  would  authorize  tho  appoint- 
ing of  an  as  istant  judge  or  deputy  judge  by  a probate  judge  upon 
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ilia  entrance  into  the  military  aarvico.  To  arrive  at  the 
answer  to  your  question  it  is  necossary  to  refer  to  the  case 
books  and  text  books. 

In  Missouri,  following  the  common  lav?  rule,  it 
is  recognized  that  without  statutory  authority  a ministerial 
officer  may  appoint  a deputy  to  perform  purely  ministerial 
acts.  Hunter  v.  Hemphill,  6 ,o.  10;  mall  v.  Field,  102  I4o. 
104*  An  officer  who  has  duties  involving  the  exorcise  of 
discretion  anti  also  ministerial  duties  may  delegate  to  an 
assistant  or  deputy  the  porfor. ,ance  of  the  ministerial  autic 
but  cannot  delegate  the  perf or nance  of  the  duties  whicn  in- 
volve an  exercise  of  his  official  discretion,  i tata  ox  rel. 
Shrainka  Construction  Co.  v.  Haber  et  al.,  226  iio.  229. 

The  sa  ie  rule  concerning  t.  e delegation  of  dlscre 
tionary  duties  to  an  assistant  is  recognized  and  well  estab- 
lished in  other  jurisdictions , a Kansat  cnso  ant  a Kentucky 
case  each  a bouncing  the  same  rule  aro  here  cited  and  quoted 
from* 

-joore  v.  Wilson  (Kane.  Sup.),  115  Pac.  548,  1.  c. 

549: 


"The  contention  is  that  t e duties  de- 
volving on  the  commissioner  Involved 
the  exorcise  of  judgment  and  discretion, 
and  t .at,  in  the  absence  of  statutory 
authority,  no  deputy  could  be  appointed 
to  act  in  his  stead.  The  statute  does 
empower  the  corn  .iss loner  to  appoint  a 
clerk,  a stenographer,  inspectors  for 
stockyards;  to  employ  laborers  to  as- 
sist him  when  necessary;  and  to  call  on 
sheriffs  and  constables  to  execute  his 
orders;  but  It  is  conceded  that  there  is 
no  statute  empowering  him  to  appoint  a 
deputy.  The  general  rule  is  that  offidal 
duties  of  a ministerial  character  nay  be 
delegated  to  another,  but  those  requiring 
the  exercise  of  judgment  and  discretion 
cannot,  unless  specific  statutory  author- 
ity to  do  so  is  given.  Likewise  officers 
chosen  because  of  their  experience  or 


lion*  L,  bywatora 


-3- 


August  24,  1943 


special  fitness  and  capacity  are  not 
permitted  to  delegate  or  Intrust  such 
duties  to  deputies  or  other  persons* 

The  sa.e  rule  has  been  applied  to 
arbitrators,  executors,  guardians,  and 
public  trustees,  in  whom  personal  trust 
is  confided,  or  who  were  choaen  because 
of  certain  qualifications*  liechem  on 
Agency,  to cs,  138,  190*  At  co  man  law 
officers  could  appoint  deputies  for  the 
discharge  of  mere  ministerial  duties; 
but  they  had  no  authority  to  intrust  to 
deputies  the  performance  of  duties  of 
a judicial  nature,  or  those  involving 
Judgment  and  discretion.  In  a general 
way,  it  may  be  said  that  the  presumption 
of  the  law  is  that  an  office  is  to  ue 
held  and  executed  by  the  one  chosen  for 
it,  and  especially  where  it  is  necessary 
that  the  officer  shall  possess  particular 
qualifications.  In  Meohem  on  Public 
Officers,  ac*  567,  it  is  said:  *In 
those  Cases  in  which  tna  proper  execu- 
tion of  the  office  requires,  on  the  part 
of  the  officer,  the  exercise  of  Judgment 
and  discretion,  the  presumption  is  that 
he  was  chosen  because  he  was  deemed  fit 
ana  competent  to  exercise  that  judgment 
and  discretion,  mid,  unless  power  to 
suostitute  another  in  his  place  has  been 
given  to  him,  ho  cannot  delegate  his 
duties  to  another* * 

"In  Prell  v.  McDonald,  7 Kan*  426,  12  Am* 
liep*  423,  it  was  held  that  a marshal  of 
a city  of  the  second  class  could  not 
appoint  a deputy  to  act  for  him,  in  the 
absence  of  a statute  ox*  an  ordinance 
authorizing  it*  In  State  v*  Hastings, 

10  Vila,  525,  it  ras  held  that  certain 
duties  imposed  on  the  Secretary  of  3tate 
oould  not  bo  delegated  to  a deputy  or 
an  assistant*  It  was  also  held  that  a 
boaru  of  ne&ltn  could  not  delegate  to 
others  statutory  power  and  discretion 
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spoclally  vested  In  the  board. 

Young  v.  County  of  Blaoklxawk,  66 
Iowa,  460,  23  N.  W.  923.  In  Mew 
York  It  has  basn  hold  that  a ooard 
of  excise,  whoso  duties  involved 
confidence  and  a trust  to  be  exer- 
cised for  the  public  good,  could 
not  delegate  its  authority  to 
another.  Board  of  l£xcise  v, 

Lackrldor,  35  N,  Y,  154,  In  Powell 
v.  Tuttle,  3 N.  Y.  396,  it  v;as  held 
that,  if  the  duties  are  partly  iain- 
isterlal  and  partly  of  a judicial 
nature,  the  former  may  be  committed 
to  a deputy,  but  that  the  latter 
could  not  be  delegated.  In  State 
ex  rel,  v,  Rober,  226  Uo,  229,  126 
S,  397,  where  the  duties  of  an 
officer,  in  a tax  transaction,  in- 
cluded some  which  involved  discretion, 
and,  following  the  performance  of  the 
duties  Involving  the  exercise  of 
discr jtionnry  power,  others  of  a 
ministerial  character  were  to  be  per- 
formed, the  court  held  that  the  officer, 
having  personally  performed  those  in- 
volving discretion,  might  authorize 
other  persons  to  perform  the  remaining 
ones.  In  the  syllabus  it  was  saidt 
*An  officer,  to  whom  a discretion  is 
intrusted  by  law,  cannot  delegate  to 
another  the  exercise  thereof,  but  after 
he  has  himself  oxerclsed  the  discretion 
he  may,  under  proper  conditions,  dele- 
gate to  another  the  performance  of  a 
ministerial  act,  such  as  signing  instru- 
ments, to  evidence  the  result  of  his 
own  axe :ciae  of  the  discretion,1  126 
S,  W.  397,  syl,  par.  3,  fee,  also, 
Coffoe  v.  Tucker,  7 Humph.  (Tenn.)  49; 
Holley  v.  County  of  Grange,  106  Cal, 

420,  39  Pac,  790;  nobinson  v,  Chaplina, 

9 Iowa,  91;  People  ex  rel.  Board  of 
Charities  v,  Davis,  22  Hun  (N.  Y«)  209; 
kechom  on  Agoney,  fee,  190;  1 A.  & S. 
dncyc’l  of  L,  975;  22  A&E.  ncyc*l  of 
L.  365;  29  Cyc.  1395. " 
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Monroes'  Guardian  v.  jonroe  (Court  of  Appeals  of 
Kentucky),  235  S,  • 250: 

"The  first  question  raised  is  whether 
or  not  a deputy  circuit  clerk  may 
appoint  a ;uardlan  ad  litem.  The 
guardian  ad  litem  in  this  case  was 
appointed  pursuant  to  section  38  of 
the  Civil  Code  'ey  the  deputy  clerk  of 
Nelson  circuit  court  at  & time  when 
that  circuit  court  was  in  vacation. 

It  is  conceded  that,  had  the  clerk 
himself  appointed  this  guardian  ad 
litem,  tne  appointment  would  have 
been  valid,  but  it  is  insisted  that 
a deputy  clerk  has  no  power  to  make 
such  an  appointment,  and  the  case  of 
Payton  v,  McQuown,  97  Ky,  757,  31  S.  W, 

374,  ol  L,  a.  A,  33,  53  Am,  - t « v.  op, 

437,  is  citod  and  relied  upon.  In 
that  case  it  was  held  that  a deputy 
cler.c  could  not  grant  a restraining 
order  or  temporary  injunction,  although 
the  circuit  clerk  would  under  the  facts 
have  had  the  power  to  do  so.  In  that 
case  it  was  pointed  out  that,  although 
section  678  of  the  Civil  Code  provides 
that  'any  duty  enjoined  by  this  code 
upon  a ministerial  officer,  and  any 
act  permitted  to  be  done  by  him,  may  be 
perf ormed  by  his  lawful  deputy, * yet  as 
the  granting  of  a restraining  order  or 
teiaporary  injunction  is  a judicial  or 
quasi  judicial  act,  the  authority  to  do 
so  could  not  be  delegated  and  hence 
could  not  be  done  by  a deputy  clerk. 

It  is  well  settled  that,  in  the  absence 
of  statutory  authority,  a deputy  may 
not  perform  for  his  principal  any  duties 
judicial  or  quasi  judicial  in  their 
nature,  but  that  he  may  perform  all 
other  acts  which  his  principal  is  auth- 
orised to  do,  " 

The  following  brief  quotation  stating  the  same  rule 
is  taken  from  Corpus  Juris,  Vol.  46,  page  1063,  par,  384: 
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r itiiout  statutory  authority,  uepu- 
tiee  huva  no  power  with  respect  to 
the  duties  of  an  office  involving  the 
oxorciso  of  judgment  and  discretion, 
but  a lx  ministerial  duties  pertaining 
to  tho  office  which  the  principal  could 
perform  may  be  performed  by  a deputy. 

« •»  « * 

Also  in  yachen  on  Public  Officers  Is  found  the 
following,  f'ectio.i  569,  xage  371  s 

* "A  judicial  officer  cannot,  it  is  said, 
make  a deputy,  nlec3  he  hath  a clause 
in  his  patent  to  enable  him;  bocause 
his  judgment  is  relied  on  in  Matters 
relating  to  his  office,  which  might  be 
the  reason  of  making  the  grant  to  him; 
neither  can  a ministerial  officer  de- 
pute one  in  his  stead,  if  the  office  be 
to  be  performed  by  him  in  person;  but 
when  nothing  is  required  but  a superin- 
tendency in  the  office,  he  may  take  a 
deputy • 

"It  is  clear  that  the  judges  of  eat- 
minster  daL  1,  as  well  aa  all  othors 
having  judicial  authority,  must  hold 
their  courts  in  their  proper  persons, 
and  cannot  act  by  deputy,  nor  in  any  way 
transfer  their  power  to  another •" 

iha  duties  of  a prooate  Judge  frequently  *equire 
the  exercise  of  a judicial  discretion  and  at  times  are  purely 
ministerial.. 


Conclusion. 


As  there  is  no  statutory  authority  for  the  appoint- 
ment of  a ceputy  or  an  assistant  by  a prooate  judge,  a probate 
judge  cannot  appoint  a deputy  or  a^ distant  and  confer  on  such 
deputy  or  assistant  power  to  perform  tho  duties  of  the  office 

i 
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which  Involve  the  exerciso  of  discretion.  However,  a prooate 
judge  blj  delegate  to  a clori  or  an  assistant  the  performance 
of  the  purely  ministerial  duties  of  the  office. 


Kespeotfully  submitted. 


v.',  0.  JACKSOH 

Assistant  Attorney-General 


APPhOV  D: 


i.lCi.IT  TRICK 
A t t orney-Gener al 


’OJsKO 


TAXATION:  Ad  valorem  tax  of  merchant  who  ceases  doing  busi- 
ness before  first  Monday  in  June;  on  merchants  whq 
commence  doing  business  after  first  Monday  in  June 


October  28,  1943* 


Mr.  Clyde  E.  Buzzard, 
Assessor  of  Newton  County, 
Neosho,  Missouri. 


FILED 

/3 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
September  9,  1943,  as  follows: 

"YJe  have  recently  written  the  State  Tax 
Commission  in  regard  to  Merchants  Tax  and 
they  referred  us  to  our  County  Attorney  and 
he  in  turn  referred  us  to  you  for  your  opin- 
ion in  the  following  instance: 

"a  files  Merchant  Statement  in  June.  In 
August  he  sells  stock  of  J.;erchandiBO  to 

B. 

"1.  Should  A pay  all  of  Merchants  Tax 
as  shown  on  statement?  Or 
"2.  Should  B file  a new  statement  when 
he  takes  over  the  business? 

n3.  If  this  Is  to  be  prorated  or  divid- 
ed is  B obligated  by  A's  statement?'1  . 


Section  11309,  R.  S.  Mo.  1939,  provides: 

”0n  the  first  Monday  in  June  in  each 
year  it  shall  be  the  duty  of  each  per- 
son, corporation  or  copartnership  or 
persons,  as  provided  by  this  article  to 
furnish  to  the  assessor  of  the  county 
« « » a statement  of  the  greatest  amount 
of  goods,  wares  and  merchandise,  vh  lch  he 
or  they  have  had  on  hand  at  any  one  time 
between  the  first  Monday  in  March  and  the 
first  Monday  in  June  next  preceding, <*•  *•" 
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While  this  section  uses  the  words  "June  next  pre- 
ceding" such  language  has  been  held  to  mean  the  June  next  fol- 
lowing the  month  of  March,  in  the  same  year.  State  ex  rel. 
Fisher  v.  Rodecker,  145  Mo.  450,  458. 

Based  upon  this  return  the  assessor  places  a val- 
uation upon  the  property  and  the  same  is  extended  upon  the  tax 
books,  at  the  same  rate  as  is  levied  upon  real  estate.  Section 
11305,  R.  S.  Mo.  1939.  Thereafter,  on  the  first  of  January 
next  follovi  ng,  the  tax  must  be  paid  to  the  col]e  ctor  of  the 
county.  Section  11306,  R.  S.  Mo.  1939.  Bond  must  be  given  to 
insure  payment  of  this  tax,  and  where  not  paid  the  bond  is 
deemed  forfeited  and  judgment  may  be  taken  for  double  the  amount 
due.  Section  11315,  R.  S.  Mo.  1939.  Likewise  a similar  provi- 
sion is  made  with  respect  to  failure  to  file  the  statement  ex- 
cept in  that  case  judgment  may  be  taken  for  three  times  the 
amount  due.  Section  11316,  R.  S.  Ko.  1939. 

State  ex  rel.  Fisher  v.  Rodecker,  145  Mo.  450,  was 
an  action  on  such  bond  for  failure  to  file  the  statement.  De- 
fendants contended  that  since  they  had  ceased  to  do  business 
as  merchants  before  June  1st  of  said  year,  they  were  not  amen- 
able to  the  tax  and  therefore  not  required  to  file  the  state- 
me*  t.  In  answer  to  this  contention  the  court  said  (l.c.460-1): 

"*  # * if  at  any  time  between  the  first 
Monday  in  March  and  the  first  Monday  in 
June  of  that  year,  Rodecker  and  Cohen 
were  engaged  in  selling  goods,  wares, 
and  merchandise  at  bates  county  it  was 
their  duty  on  the  first  Monday  in  June 
in  that  year  to  file  in  the  office  of 
the  clerk  of  the  county  court  of  that 
county  a statement  of  the  greatest  amount 
of  goods,  wares,  and  merchandise  which 
they  may  have  had  on  hand  at  any  time  be- 
tween those  dates,  whether  they  were  in 
fact  engaged  in  the  mercantile  business  on 
the  first  Monday  of  June,  1894,  or  not." 


State  ex  rel.  Nunnelee  v.  Horton  Land  & Lbr.  Co., 
161  Mo.  664,  was  an  action  on  a manufacturer * s tax  bond,  where 
the  provisions  as  to  filing  a statement,  payment  of  the  tax 
and  giving  a bond  were  substantially  the  same  as  on  merchants. 
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The  defendant  did  not  file  the  statement  and  such  failure 
was  the  basis  of  the  action.  Defendant  attempted  to  inject 
in  the  case  the  point  that  It  had  disposed  of  the  property 
in  question  prior  to  June  1st,  though  it  did  not  raise  that 
point  in  the  pleadings.  On  this  the  court  said  (l.c.  673): 

"*  * * Issues  can  not  be  tendered  by  the 
evidence  in  a case,  and  if  they  could  the 
. fact  that  the  defendant's  property  had 
changed  hands  before  the  first  of  June, 

1896,  if  such  was  the  fact  (of  which  there 
was  slight  evidence  brought  out  on  a re- 
cross-examination  of  one  of  plaintiff's 
witnesses),  afforded  no  defense  for  de- 
fendant's neglect  to  file  the  statement 
required  by  law,*  * •a." 


These  two  cases  clearly  hold  merely  because  a 
merchant  ceases  to  do  business,  as  such,  before  the  expiration 
of  the  period  during  which  he  is  to  compute  the  taxable  prop- 
erty, does  not  relieve  the  merchant  from  the  duty  to  file  the 
statement.  Neither  is  ho  in  cur  opinion  relieved  from  having 
to  pay  the  tax,  for  applying  the  principle  of  these  cases  we 
see  that  Section  11303,  R.  S.  Wo.  1939,  defines  a "merchant" 
as  one  selling  goods  at  a place  occupied  for  that  purpose. 

And  Section  11305,  R.  S.  Mo.  1939,  provides: 

\ 

"Merchants  shall  pay  an  ad  valorem  tax 
equal  to  that  which  is  levied  upon  real 
estate,  on  the  highest  amount  of  all 
goods,  wares  and  merchandise  which  they 
may  have  in  their  possession  or  under 
their  control,  whether  owned  by  them 
or  consigned  to  them  for  sale,  at  any 
time  between  the  first  Monday  in  March 
and  the  first  Monday  in  June  in  each 
year:  Provided,  that  no  commission  mer- 
chant shall  be  required  to  pay  any  tax 
on  any  unmanuf ac tured  article,  the  growth 
or  produce  of  this  or  any  other  state, 
which  may  have  been  consigned  for  sale, 
and  in  which  he  has  no  ownership  or  in- 
terest other  than  his  commission." 


Clearly  anyone  acting  as  a merchant  on  any  date 
between  the  first  Mondays  in  March  and  June,  is  subjected  to 
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the  tax.  It  matters  not,  that  he  may  cease  to  so  aot  or  may 
dispose  of  all  his  goods,  before  the  expiration  of  that  period, 
because  once  he  becomes  subject  to  the  tax,  it  must  be  paid, 
for  no  law  provides  he  is  to  be  relieved  upon  the  happening 
of  such  contingencies  as  ceasing  to  be  a merchant  or  disposing 
of  his  goods. 

Thus,  if  the  law  is  that  a person  who  acts  as  a 
merchant  a single  day  between  the  periods  fixed  is  liable,  we 
can  see  no  Justification  at  all  for  a contention  that  a merchant 
who  sells  his  goods  out  in  August  is  relieved  from  liability  or 
may  be  permitted  to  prorate  this  liability  according  to  the  num- 
ber of  months  he  acted  as  a merchant. 

Moving  now  to  the  proposition  as  applied  to  the 
merchant  who  acquired,  in  August,  the  goods  of  the  first  mer- 
chant, it  appears  that  Section  11329,  R.  S.  Mo.  1939,  provides: 

"When  any  person  or  corporation  shall  com- 
mence the  business  of  merchandising  in  any 
county  in  this  state  after  the  first  Monday 
in  June,  in  any  year,  he  shall  exeoute  a 
bond  as  provided  for  in  section  11306,  con- 
ditioned that  he  *£111,  on  the  first  day  of 
January  next  succeeding,  furnish  tc  the  col- 
lector of  his  county  a statement,  verified 
as  herein  required,  of  the  largest  amount  of 
goods,  ware 8 or  merchandise  which  he  had  on 
hand  or  subject  to  his  control,  whether  owned 
by  himself  or  consigned  to  him  for  sale,  cn 
the  first  day  of  any  month  between  the  time 
when  he  commenced  business  as  a merchant, 
and  the  said  first  day  in  January  next  suc- 
ceeding; upon  which  statement  he  shall  pay 
the  same  rate  of  tax  as  other  merchants,  to 
be  estimated  as  the  time  from  the  day  on 
which  he  commenced  business  to  the  first 
Monday  in  June  next  succeeding  shall  be  to 
one  year." 


This  section  is  unambiguous  and  needs  no  exposition. 
It  is  designed  to  and  does  require  a merchant  commencing  busi- 
ness, as  such,  after  the  first  Monday  in  June,  to  file  a state- 
ment of  the  greatest  amount  of  goods  on  hand  between  the  time 
he  commenced  business  and  the  end  of  the  year.  Upon  that  state- 
ment he  must,  on  the  following  January  1st,  pay  an  ad  valoeem 
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tax,  but  in  this  instance  the  tax  is  prorated  as  the  time  from 
the  day  on  which  he  commenced  business  to  the  first  Monday  in 
June  of  the  next  year,  is  to  one  year. 


CONCLUSION 


It,  therefore,  is  our  opinion  that  Merchant  "a", 
having  acted  as  a merchant  during  the  period  from  the  first 
Monday  in  March  to  the  first  Monday  in  June,  in  a year,  is 
liable  for  the  full  ad  valorem  tax  on  merchants  even  though 
he  may  cease  to  act  as  a merchant  and  sell  all  his  goods  dur- 
ing or  after  said  period.  Merchant  "B"  having  acquired  the 
goods  of  ffA",  after  the  first  Monday  in  June,  upon  acting  as 
a merchant,  is  also  liable  for  an  ad  valorem  tax,  but  it  is 
to  be  prorated  under  the  fomula  cet  forth  in  Section  11329. 
The  taxes  of  each  are  distinct  and  what  nAn  may  be  liable  for 
and  pay,  has  no  bearing  upon  what  "B"  may  be  liable  for  and 
pay.  and  in  the  converse,  what  ”bn  may  be  liable  for  and  pay, 
has  no  bearing  upon  what  "a"  may  be  liable  for  and  pay. 


Respectf\illy  submitted. 


LAWRENCE  L.  BRADLEY, 

Assistant  Attorney  3eneral. 


APPROVED: 


ROY  McKITTRICK, 
Attorney-General . 
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CRIMINAL  COSTS: 
PAROLEE: 


Taxed  costs  shall  Include  meals,  and 
be  paid  by  parolee. 


December  2,  1943 


Mr.  L.  M.  Bywaters 
Assistant  Prosecuting  Attorney- 
Clay  County 
Liberty,  Missouri 


Dear  Sir: 


This  will  aclaiowledge  receipt  of  your  request  for  an 
opinion  under  date  of  November  19,  1943,  which  request 
reads : 


"The  question  has  been  raised  and  I 
would  appreciate  the  opinion  of  your 
department,  on  the  following  natter: 

Is  it  proper  in  cases  of  parole  to 
require  the  parolee  to  pay,  as  part  of 
the  criminal  cost,  the  board  bill  for 
the  time  that  he  spent  in  the  County 
Jail  awaiting  trial? 

"I  have  searched  the  Statutes  diligently 
in  tills  connection  and  I have  been  unable 
to  determine  whether  or  not  a board  bill 
should  be  included  in  such  cost.  If  your 
department  will  render  me  an  opinion  it 
will  be  greatly  appreciated  not  only  by 
myself,  but  by  Judge  Rooney,  Circuit 
Judge,  and  Mr.  Lrank  Prewitt,  Circuit 
Clerk  of  Clay  County. 

"Thanking  you  for  your  cooperation  and 
assistance  in  this  connection, 


Costs  were  unknown  to  tlie  common  law,  and  hence  one’s 
right  to  costs  is  wholly  dependent  on  statutory  provisions 
allowing  then,  and  such  statutes  are  to  be  3trictly  construed. 
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In  the  case  of  In  re  Thomas  son,  159  3.  V/.  (2d)  626, 
1.  c.  628,  affirming  119  S.  7.'.  (2d)  433,  the  court  3aid: 


"*  * » In  tlie  first  place  costs  were 
unknown  to  the  common  law  and  one  ’ s 
right  to  costs  la  now  wliolly  dependent 
on  statutory  provisions  allowing  then;. 

And  such  statutes  are  strictly  construed. 
7 R.C.L.,  Sec.  2,  p.  781;  Van  Trump  v. 
Sanneman,  193  LIo.  App.  617,  187  S.  W. 

124;  Rx  parte  Kelson,  253  Mo*  627,  162 
S.  W*  167.  There  being  no  statute  speci- 
fically allowing  costs  In  such  Instances 
or  under  such  circumstances  or  In  such 
a manner  Is  sufficient  to  exclude  the 
claims  of  the  appellant.  »*  * * ■<  '*  * 


There  are  many  statutes  relative  to  taxing  costs  In 
both  civil  and  criminal  cases,  and  under  all  kinds  of  condi- 
tions and  circumstances.  In  many  Instances  the  courts  have 
held  the  court  lias  much  discretion  In  assessing  costs  against 
the  various  litigants. 

Under  Section  13416,  R.  S.  Ho*  1939,  the  sheriff  is 
entitled  to  board  for  each  meal  in  an  amount  not  to  exceed 
seventy-five  cents  per  day  as  fixed  by  the  county  court. 
Section  13416,  reads  as  follows; 

"Hereafter  sheriffs,  marshals  and  otlier 
officers  shall  be  allowed  for  furnishing 
each  prisoner  with  board,  for  each  day, 
such  sum,  not  exceeding  seventy-five  cents, 
as  may  be  fixed  by  the  county  court  of 
each  county  and  by  the  municipal  assembly 
of  any  city  not  in  a county  in  this  state: 

Provided,  that  no  slier  Iff  shall  contract 
for  the  furnishing  of  such  board  for  a 
rice  less  than  that  fluted  by  the  county 
court." 


In  reading  Section  13774,  R.  S.  Mo.  1939,  we  are  inclined 
to  believe  that  whoever  is  taxed  with  the  costs  in  such  case 
shall  pay  for  all  meals  consumed  from  the  time  the  arrest  is 
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mad©  by  tlie  officer.  Section  13774  reads: 


"Hereafter  when  any  person  or  persons 
shall  be  confined  In  the  common  jail 
for  any  criminal  offense,  the  sheriff 
or  jailer  may  make  out  and  present  to 
the  county  court  at  Its  regular  session, 
a bill  for  all  board  due  him  for  the 
board  of  such  prisoners;  such  bill  shall 
specify  the  offense  with  which  each  pri- 
soner Is  charged,  and  shall  be  audited 
and  allowed  by  such  county  court,  and 
the  clerk  thereof  directed  to  draw  a 
warrant  for  the  aggregate  amount  there- 
of. V/hen  the  final  determination  of 
any  criminal  prosecution  shall  be  such 
as  to  render  the  state  liable  for  costs 
under  existing  laws,  it  shall  be  the 
duty  of  such  county  clerk  to  certify 
to  the  clerk  of  the  circuit  or  criminal 
court  in  which  the  case  was  determined, 
the  amount  due  the  county  for  boarding 
said  prisoners;  it  shall  then  be  the 
duty  of  the  clerk  of  the  circuit  or  crim- 
inal court  in  which  the  case  v;as  deter- 
mined, to  include  in  the  bill  of  costs 
against  the  state,  all  fees  for  board  of 
prisoners  theretofore  paid  by  the  county, 
setting  forth  the  fact  that  such  fees 
are  due  the  county,  and  the  fees  for 
board  whioh  have  accrued  since  the  last 
payment  by  the  county,  shall  be  stated 
separately  as  being  due  the  sheriff  or 
jailer.  Such  fees  duo  the  county  when 
collected  by  the  clerk  of  the  circuit  or 
criminal  court  shall  be  Immediately  paid 
into  the  county  treasury." 


Furthermore,  Section  4200,  R.  S.  ilo.  1939,  specifically 
requires  the  parolee  to  pay  all  costs  or  give  security  for 
same  and  In  such  case  he  shall,  before  final  discharge  pay 
all  of  said  costs.  Section  4208  reads: 


"It  shall  be  the  duty  of  the  court  grant- 
ing the  parole  to  require  the  person 
paroled  to  pay  or  give  security  for  the 
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payment  of  all  costs  tlrat  may  have 
accrued  In  the  cause,  unless  the  person 
paroled  shall  be  Insolvent  and  unable  to 
either  pay  said  costs  or  furnish  security 
for  the* same.  In  the  latter  case  the 
costs  shall  be  paid  by  the  state  or 
county  as  In  other  cases  without  such 
persons  being  required  to  serve  any  time 
in  jail  for  nonpayment  of  fine  or  costs. 
Such  payment  of  costs  by  the  state  or 
county  shall  not  relieve  such  person 
from  liability  for  the  same,  but  If  at 
any  time  before  his  final  discharge  he 
shall  become  able  to  pay  said  costs,  it 
shall  be  the  duty  of  the  court  to  require 
said  costs  to  be  paid  before  granting  a 
discharge,  and  said  costs  when  so  paid 
shall  be  turned  Into  the  state  or  county 
treasury,  as  the  case  may  require," 


Under  Section  13774,  supra,  there  can  be  no  doubt  but 
that  meals  furnished  one  incarcerated  and  awaiting  trial  are 
a part  of  the  costs  in  the  case.  Furthermore,  there  is  a 
distinction  between  one  acquitted  and  one  paroled.  Parole  in 
no  manner  means  an  acquittal  or  tiiat  the  parolee  is  innocent. 
One  of  the  cardinal  rules  of  statutory  construction  is  to 
determine  the  legislative  intent,  and,  if  possible,  give  It 
that  effect,  as  was  stated  by  the  court  In  Artophone  Corpora- 
tion v.  Coale,  133  S.  W.  (2d)  1.  c.  347: 


"*  > * Of  course  'The  primary  rule  of  con- 
struction of  statutes  Is  to  ascertain  the 
lawr.ia.cers'  intent,  from  the  words  used  If 
possible;  and  to  put  upon  the  language  of 
the  Legislature,  honestly  and  faithfully. 
Its  plain  and  rational  meaning  and  to  pro- 
mote Its  object  and  "the  manifest  purpose 
of  the  statute,  considered  historically," 

Is  properly  given  consideration.'  Cummins 
v.  Kansas  City  Public  Service  Co.,  334  Mo. 
672,  604,  66  S.  W.  2d  920,  925  (7-10).  * »" 
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Mr.  L.  K*  Bywaters 


CONCLUSION 


Therefore,  in  view  of  the  foregoing  statutes  and 
authorities,  and  especially  Section  4208,  supra,  requiring 
a parolee  to  pay  all  costs  before  a final  discharge,  we  are 
of  the  opinion  that  such  meals  are  a part  of  the  costs  and 
the  parolee  shall  be  taxed  the  costs  in  the  case,  which 
sliall  include  the  cliarge  for  meals  furnished  the  parolee 
while  in  jail  awaiting  trial. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney-General 


APPROVED: 


Soy  L'cKI'TTRICh 
Attorney-General 


ARHjCP 


PROSECUTING  ATTORNEY: 

OFFICERS  : 


A tenure  of  a holdover  prosecutor  ends 
when  his  successor,  after  election  and 
after  a commission  is  issued,  takes  the 
oath  of  office. 


Lurch  5,  1043 


honorable  aul  II.  Chitwood 
Prosecuting  Attorney 
Reynolds  County 
Centerville,  Lissouri 

Lear  bir: 

Tills  will  acknowlou  e receipt  of  your  letter  of  Larch  1, 
1943,  which  is  as  follows: 

"Lnder  aate  of  December  lb,  1942,  your  office 
kindly  furnisned  me  with  an  opinion  re  uru- 
ing  my  status  as  rotecuti  .g  attorney  of  ney- 
nolds  County.  ihe  effect  of  tills  opinion  was 
uhut  I was  in  office  until  my  successor  Lad 
been  c osen  and  qualified. 

"Today,  Jolm  *i.  Jo  iison,  the  father,  and 
attorney  of  John  A.  Johnson  lias  filed  notices 
on  the  County  wlerk  and  County  .reasurer  to 
the  effect  that  John  A.  Johnson  was  elected 
prosecuting  attorney  at  the  last  general  e- 
lectlon  in  1942,  and  is  entitled  to  the 
salary  of  such  office;  tht t no  county  war- 
rants for  salary  are  to  Issue  except  upon 
the  order  of  John  * . Johnson.  A copy  of  t;  is 
iotlco  is  enclosed  for  youx*  consider,  tlon. 

"John  Joiaison  has  been  in  the  Inlted  Ltates 
/my,  presumably  for  the  ast  sevei’al  mouths 
in  -lustralia.  It  appears  that  he  I*ae  tauen 
the  oath  of  office,  arm  tint  his  commission 
is  to  be  sent  to  the  Reynolds  County  Cler! 
for  recoi*uat  on  w itliin  a few  uays,  but  that 
he  is  xiot  now,  nor  is  me  likely  to  be  in  Rey- 
nolds County  for  a Ion.,  time  in  tne  future. 

"hr.  Jo:  un  on  v as  elected  at  the  general  elec- 
tion of  1942,  and  I would  like  It  understood 
th.r  t _ uo  -ot  wish  to  :ua. :e  any  effort  to  deny 


.on.  aul  Chitwood 
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him  the  office  if  .10  is  uhe  loyally 
t roseeutl  ; attorney.  If  you 
should  hold  ti.  t i*e  is  now  the  oro sc- 
outing attorney,  t en  I uo  i~t  propose 
to  ao  any  further  work,  as  .ue  Is  entitled 
to  the  .ay  ana  should  ao  his  own  work, 
however,  it  appears  th  t he  was  sworn 
in  (if  such  is  actually  the  cn.e)  in 
order  to  draw  the  salary  and  will  not 
ana  can not  give  the  office  ! is  own  per- 
sonal attention. 

”Your  opinion  on  t Is  matte  will  be  r >- 
preciat  d at  your  earliest  convenience." 


In  answering  your  inquiry,  e need  only  to  add  very  little 
to  our  o jinion  to  you  of  Jecember  12,  1942.  In  th.:  t opinion 
we  held  tkt  under  your  ap  ;ointment  to  the  office  of  . roseeutl.  g 
. ttomey  of  heynolus  County,  you  wore  entitled  to  hold  the  office 
until  a successor  w.  s duly  elected  and  qualified.  It  now  ap- 
)ears  t i t Ur,  John  A.  Johnson  was  elected  our  a cces  or  nt 
the  neral  election  held  in  ovember  1942.  to  eate,  however. 

It  is  not  : .own  whether  hr.  Jo!  ison  has  q allfied. 

After  an  election  Is  held  for  prosecuting  rttomey,  the 
clerk  of  the  county  court  is  re  paired  to  transmit  to  the  ec- 
retary  of  state  the  votes  given  for  each  candidate.  (_ec.  1;.  937 
ii. S.  ho.  1939)  ike  ecret:  ry  of  tnte  t en  compares  the  votes 
given  for  the  x’especti’.e  candidates  and  certifies  to  the  Gov- 
ernor the  pe.-son  olected  ( ec.  12938  it.  L.  Lo.  193S).  Upon 
the  basis  of  this  cet tif icatlon  the  Governor  then  issues  the  com- 
mission to  the  person  elected  (Lee.  1299Q  i\.-.  Lo.  1939).  ■‘■he 

Lecrot:  ry  of  State  affixes  the  seal  of  th©  Ltate  to  said  commis- 
sion and  countersigns  the  same  (:ec.  12996  a, 3.  Lo.  1939).  .'aid 
officer  also  kee.^s  a register  of  said  commission  ( oc.  1299o  ...  . . 
Lo.  1939).  Upon  receipt  of  the  commission,  the  prosecutor  sleet 
must,  before  entering  u.jon  the  discharge  of  the  duties  of  the 
office,  take  t c oath  prescribed  by  the  Constitution  (Lee.  6 
Art.  14,  ho.  Const.). 

The  talcing  of  the  oath  seems  to  be  the  ltu  t act  necessary 
in  order  to  entitle  a prosecutor  elect  to  enter  upon  the  als- 

ot  the  duties  of  the  office  of  Prosecutii  , Attorney, 
hile  it  seems  to  i:ave  boen  the  custom  for  such  commission  to  be 
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recorded  with  the  county  clerk  (you  mention  ouch  in  „our 
letter)  or  with  the  recorder  of  deeds  (.'  ee  Lee.  13161  n.  : . 

o • 1039),  we  are  unable  to  fine  any  statute  which  r e quires 
th:  t to  be  done,  or  siiakes  such  a prerequisite  to  entering 
upon  the  dicch  rge  of  the  duties  of  the  office. 


CoNCLoL  ON 


It  therefore  is  our  opinion,  that  when  It  appears  that 
John  A.  Johnson  has  hao  a coanmis  sion  Issued  to  Lira  by  the 
Governor  and  ..ias  taken  the  oath  of  office  prescribed  by  the 
Constitution,  your  tenure  as  prosecuting  attorney  of  Reynolds 
County,  under  appointment  by  t c Gover  or,  is  ..t  an  end. 

The  mere  fact  that  -r.  Johnson  will  not  and  cannot  ,ive  the 
office  is  ers-nal  attention  ane  to  1 Is  prose  ice  in  Australia 
on  military  duty,  does  not  seen  to  .ave  any  bearing  on  the 
|ucct  on.  t te  cx  inf.  ..chittrick  v.  ilson  136  i:.  . (2d) 

499  (*..o.  -up.). 


nesp'  ctfully  submitted 


L R]  . . L.  ...  UL  Y 

Assistant  Attorney  em  ral 


/ nOV  D: 


aGY  Led  ilk  Ci, 

ttorney  General 


LL3:  A 


OFFICERS: 


A committeeman  may  not  qualify  as  Constitutional 
Convention  delegate. 


April  22,  1943 


Hon.  William  Clark 
c/o  Joseph  A.  Lennon 
Assistant  Attorney  General 
905  Central  National  Bank  Building 
St.  Louis,  Missouri 

Dear  Mr.  Clarks 

We  are  in  receipt  of  a letter  from  Mr.  Joseph  A. 
Lennon's  office,  which  letter  is  as  follows: 

"William  Clark  called  at  my  office 
several  aays  ago  and  ma  le  inquiries 
with  reference  to  whether  or  not  an 
opinion  had  ever  been  written  by 
your  office  concerning  the  question 
of  the  availability  of  himself  and 
Richard  FitzGibbon  of  St.  Louis  In 
serving  on  the  Constitutional  Con- 
vention. Both  of  these  men,  as  I 
understand  it,  are  members  of  the 
Democratic  City  Committee  - Fitz- 
gibbon  from  Kinney's  ward  and  Clark 
from  the  21st  Ward  in  the  13th  Con- 
gressional District* 

"It  might  be  that  formal  request  has 
been  made  of  you  for  an  opinion  on 
this  subject  or  that  an  opinion  has 
already  been  written.  I suggested  to 
Mr.  Clark  that  the  proper  party  to 
request  an  opinion  would  be  either 
himself  or  the  Chairman  of  the  Demo- 
cratic City  Committee.  However,  he 
asked  me  to  send  you  this  communica- 
tion to  find  out  whether  or  not  such  a 
request  had  been  made  in  the  past  and 
if  not,  Mr.  Clark  is  making  such  a 
request  to  ascertain  his  status." 
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There  is  no  question  but  that  a committeeman  is 
an  officer,  within  the  meaning  of  the  law,  and  I s end  you 
herewith  a copy  of  an  opinion  written  by  Hon.  J.  W.  Burke, 
Assistant  Attorney  General,  dated  January  16,  1943,  in 
support  of  this  proposition,  raid  opinion  also  holds 
that  the  same  person  cannot  be  both  senator  and  committee- 
man at  the  same  time. 

Section  3,  Article  XV  of  the  Constitution  of 
Missouri  provides  that: 

"*  * * ana  each  delegate  shall 
possess  the  qualifications  of  a 
senator;  and  no  person  holding  any 
other  office  of  trust  or  profit 
(national  guard  officers,  school 
directors,  justices  of  the  peace 
and  notaries  public  excepted)  shall 
be  eligible  to  be  elected  a delegate 
to  the  convention  nor  during  the 
terra  for  which  he  shall  have  been 
elected  or  appointed.  * a * * « *” 

You  will  note  that  the  opinion  written  oy  Mr.  Burke  cites 
from  Section  12,  Article  IV  of  the  Constitution  of  Missouri, 
which  section  is  as  follows: 

"No  Senator  or  Representative  shall, 
during  the  term  for  which  he  shall 
have  been  elected,  be  appointed  to 
any  office  under  this  State,  or  any 
municipality  thereof;  and  no  member 
of  Congress  or  person  holding  any 
lucrative  office  under  the  United 
States,  or  this  State,  or  any  mun- 
icipality thereof  (militia  officers, 
justices  of  the  peace  and  notaries 
public  excepted),  shall  be  eligible 
to  either  house  of  the  General 
Assembly,  or  remain  a member  there- 
of, after  having  accepted  any  such 
office  or  seat  in  either  house  of 
Congress.” 

From  the  above  citations,  it  is  obvious  that  one 
person  cannot  be  both  delgate  to  the  Constitutional  Con- 
vention and  Committeeman. 
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From  the  language  of  Section  3,  Article  XV,  above 
quoted,  it  seems  that  one  cannot  be  elected  a Delegate 
to  the  Constitutional  Convention  while  holding  an  office 
of  City  Committeeman.  For  further  proof  that  a Committee- 
man is  an  officer,  I submit  herewith  an  opinion  of  this 
office,  written  by  F.  J.  Allebach,  and  dated  June  10, 

1938. 


In  the  case  of  State  v.  bowman,  124  Mo.  App.  549, 
The  Springfield  Court  of  Appeals,  in  discussing  the  term 
"officer"  and  a person  holding  two  offices  as  being 
against  oublic  policy,  said  at  pages  557  and  558: 

a great  statesman  has  voiced  the  basic 
principles  governing  official  conduct 
by  declaring  that:  *A  public  office  is 
a public  trust.’  Like  a trustee,  such 
officer  must  not  use  the  funds  or  powers 
entrusted  to  his  care  for  his  own  private 
gain  or  advancement.  To  allow  him  to  do 
otherwise  is  against  public  policy.  "It 
Is  of  the  utmost  importance  that  every  one 
accepting  a public  office  should  devote  his 
time  and  ability  to  the  discharge  of  the 
duties  pertaining  thereto  without 
expectation  of  personal  reward  or  profit 
other  than  the  salary  fixed  at  the  time 
of  accepting  the  same;  and  that  he  should 
do  so,  except  for  a most  weighty  reason, 
to  the  end  of  his  term.  Certainly  the 
trend  and  policy  of  our  law  in  this  re- 
spect is  to  remove  from  public  officials, 
so  far  as  possible,  all  temptation  to  use 
that  official  power,  directly  or  in- 
directly, to  Increase  the  emoluments  of 
such  office;  * * * 

It  Is  quite  possible  tnat  a corami tteeman  could  use 
his  influence  as  committeeman  in  securing  his  election  to 
the  office  of  Delegate  to  the  Constitutional  Convention. 
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COHCLUSICH 


It  is  therefore  the  opinion  of  this  deoartment 
that  a committeeman  cannot  also  be  a Delegate  to  the 
Constitutional  Convention. 


It  Is  also  our  opinion  that  under  Section  3, 

Article  XV  of  the  Constitution,  a person  holding  the  office 
of  committeeman  Is  an  officer  of  trust,  and  is  not  elegible 
to  be  elected  a Delegate  to  the  Constitutional  Convention. 


Respectfully  submitted. 


L-0  A.  POLITTE 

Assistant  Attorney  General 


A^FROV  ;D: 


ROY  eft  IT"  RICK 
Attorney  General 


LAP:NCH 


ASShbSOKb:  kav  be  removed  by  county  court  for  failure _ 
to  PftT>fnrm  duties  and  a successor,  appointed 


iAay  14,  1943 


honorable  Jonathan  Clarke 
Prosecuting  Attorney 
Lincoln  county 
Llsberry,  Missouri 


Dear  Cir: 


This  will  acknowledge  receipt  of  your  letter  of  recent 
date,  in  which  you  request  an  opinion.  Your  request  reads 

as  follows: 


"When  the  Assessor  furnishes  the 
County  Court  the  personal  property 
lists  with  44/6  of  said  lists  being 
unsigned  by  property  owners,  is 
there  any  duty  upon  the  County 
Court  to  question,  or  liability  for 
failure  to  question,  the  assessor 
on  unsigned  lists  either  with  ref- 
erence to  -ection  10949,  do,  Lev, 
Statutes  1939,  relating  to  removal 
of  the  Assessor  by  the  Court  or  any 
other  section  of  the  otatutes  re- 
spect _ng  criminal  liability  of  the 
members  of  the  County  Court." 


Some  preliminary  discussion  will  be  required  before 
we  proceed  with  our  examination  and  arrive  at  our  conclu- 
sion. from  the  text  of  this  inquiry  we  cannot  discover 
whether  44$fo  of  the  lists  referred  to  have  been  signed  by 
the  assessor.  Tie  statement  reads: 


"When  the  Assessor  furnishes  the 
County  court  the  personal  property 
lists  with  44/i  of  said  lists  being 
unsigned  by  property  owners,  * * . " 
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Under  the  provisions  of  our  statutes  the  assessor  is 
under  a duty  to  get  a list  covering  all  taxable  personal 
pr  perty,  or  to  make  one  himself.  In  the  case  of  real  es- 
tate he  is  required  to  put  all  real  estate  or  his  took  from 
his  own  invest!  atior  of  former  tax  books,  maps,  plats, 
records  and  other  necessary  information,  furthermore,  he 
is  required  to  return  his  book  to  the  county  board  of 
equalization • 

tecause  of  the  groat  length  of  the  statutes  involved 
ana  the  decisions  examined  and  other  authorities  consulted 
we  uo  not  set  out  in  full  the  text,  but  merely  cite  same 
for  your  reference  and  study. 

The  office  of  the  assessor  is  dealt  with  in  Chapter 
74,  Article  2,  of  our  Revised  Statutes,  and  it  is  deemed 
necessary  to  say  only  that  Sections  10945  to  10954  cover 
the  provisions  as  to  his  term  of  office,  oath,  bond,  time 
for  making  assessment,  procedure  in  case  of  failure  and  a 
provision  for  his  removal  from  office. 

At  Section  10081  R.  0.  Missouri,  1939,  we  find  he 
is  required  to  return  his  book  to  the  county  board  of 
equalization,  and  at  Section  10981  I . S.  issouri,  1939, 
another  provision  as  to  how  he  shall  value  and  assess 
property.  e cite  the  following  cases  vb  ich  may  interest 
you  and  that  c ncern  themselves  witx.  the  questions  as 
to  procedure  in  the  making  of  assessments.  These  de- 
cisions ar«^  Sti  te  ex  rel.  Gottlieb  v.  esters  onion  Tel. 
Co.,  165  ho.  502,  65  S.  ...  775;  t.azard  v.  barren,  36  P. 

, 54}  Wymore  v.  . arkway,  89  . . (2d)  9,  338  o.  46}  and 

Wyatt  v.  Loyt,  27  S.  . 382,  123  o.  348. 

An  assessor  Is  under  a direct  duty  to  get  a list, 
or  to  make  ore  covering  the  property  in  his  county.  This 
require  ent  nay  be  found  in  Section  10954  . 3,  issouri, 

1939.  This  section  takes  care  of  the  situation  where  a 
taxpayer  does  not  make  out  a return  ar.d  in  that  instance 
we  find  the  assessor  may  make  a list  on  .is  own  view,  he 
is  within  the  law  when  he  file3  a list  so  made  on  his  own 
view  and  information.  Iron  the  decisions  which  we  shall 
quote  subsequently,  this  section  i3  directory  and  not 
mandatory.  The  decisions  in  the  following  cases  are  the 
authorities  for  this  observation:  State  ex  re3*  v.  carr, 

77  n.  . 543,  178  ho.  229;  Sta . e v.  Gower,  10J.  d.  . (2d) 
57,  340  ho.  107. 


Honorable  Jonathan  . wlarke 


-ay  14,  1943 


(3) 


as  to  the  relation  between  the  county  court  arh  the 
assessor,  we  find  with  respect  to  the  assessment,  levy  of 
taxes  arui  establishment  of  rates,  etc.,  that  at  sections 
11001  to  11008  provision  has  been  made  for  county  boards 
of  equalization.  Also,  we  fi*  d at  Section  11CK0  h.  s, 
iuissouri,  1939,  and  11042  h.  f*.  i-issouri,  1939,  a detailed 
statement  as  to  how  taxes  are  assessed,  levied  and  collected, 
ana  the  further  admonition  that  such  assessment,  levy  and 
collection  may  not  be  made  exceot  as  provided  by  statute. 

Looking  now  to  this  question  in  your  letter: 


"Is  there  any  duty  upon  the  county 
court  to  question,  or  liability  for 
failure  to  question,  the  Assessor 
on  unsigned  lists?" 


It  occurs  to  us  that  the  fact  that  44;*/  of  the  lists 
are  unsigned  is  sufficient  notice  to  put  the  county  court 
upon  inquiry  as  to  the  method  and  procedure  employed  by 
your  assessor  in  securing  such  lists.  e hall  find  out 
later  that  the  county  court  has  the  right  to  remove  an 
assessor  under  certain  conditions,  and  e bel^ve  the 
court  has  sufficient  interests  in  the  proper  r erf ormarxe 
of  his  duty  and  that  they  are  charged  with  the  duty,  the 
neglect  or  failure  to  nerform  which  would  res.lt  in  a • 
neglect  of  duty  on  the  part  of  the  court. 

Section  10949  h.  S.  .issouri,  1939,  states  as  follows: 


"ivfci-y  assessor  who  shall  fail  to  oer- 
form  any  duty  enjoined  u on  him  by 
law,  in  the  time  prescribed,  shall  be 
removed  from  office  by  the  count,  court, 
who  shall  aopolnt  another  Ir  his  stead. 
Such  new  assessor  shall  take  a like  oath 
and  give  a like  bond  as  required  of  the 
first,  and  the  county  court  shall  enter 
up  judgment  summarily  uncn  the  bond  of 
such  delinquent  assessor,  against  him 
ard  his  sureties,  for  such  amount  as 
shall  be  sufficient  to  com  lete  the 
assessment  of  the  county." 


Honorable  Jonathan  b.  61arke 
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Before  citation  of  authorities  in  which  the  removal 
of  an  officer  13  discussed,  the  writer  co^  eludes  the  rule 
to  be  this: 

where  an  officer  is  appointed,  for  no  definite  t«.rm, 
the  power  of  appointment  also  carries  ith  it  the  power  of 
removal  at  the  discretion  of  the  appointing  officer,  with- 
out cause  and  without  notice.  e further  find  that  v/here 
an  officer  ha3  been  elected  to  an  office  and  the  power  of 
removal  delegated,  he  can  be  dismissed  only  for  cause  and 
with  notice.  This  doctrine  is  well  3uatui.  od  in  the  deci- 
sions and  authorities  7/e  shall  no?/  cite.  State  ox  rel 
Denison  vs.  St.  Louis,  1 S.  W.  757,  90  -o.  1.  c.  22 J State 
ex  rel.  -Min eke,  et  al.,  v.  Sartoriua,  95  S.  . (2d)  873; 
to  v.  fermners,  101  3.  . (2d)  1.  c,  72. 

In  15  U.  J. , pari.  157,  at  pa  e 494.  t3  al  and 

suspension  of  ofl  o discussed  at  length*  .Iso,  in 

46  C.  J.,  par.  146,  at  ,pa  e 934,  the  statement  of  the 
general  rule  in  the  -nijted  States  and  at  common  law.  These 
cases  are  of  particular  importance  and  we  now  cite  them; 

te  v.  ells,  210  . O J 601,  109  S.  . 753;  State  v.  I avis, 
44  . o.  129;  State  v.  i edrick,  294  *-o.  21,  £41  S.  . l.c. 
416;  Williams.  v.  St.  Louis,  213  Mo.  403,  111  S.  . 1165; 

3t<  te  v. Sheppard,  192  Up,  497,  91  S.  . 477. 

46  0.  J.,  par.  151,  Dags  987,  provides  us  with  in- 
formation concerning  the  exact  nature  of  wilful  misconduct 
of  an  officer  or  such  acts  as  would  constitute  neglect  of 
an  officer.  Among  other  things  discussed  re  xind  authori- 
ties for  the  statement:  "Hot  every  technical  violation  of 
a duty  will  justify  a removal."  gtate  v.  hclgler,  U9 
la.  392,  202  . . ...  9*;  it  te  v,  Poley,  107  has*  608,  193 
P.  361;  Holliday  v.  fields,  210  hy.  179,  £75  S.  l.  642; 
Sharpe  v,  Drown,  38  Idaho  136,  1 P.  139. 

e find  it  necoosary  to  direct  your  attcxitlor  to 
the  section  devoted  to  the  necessity  of  a hearing  in  the 
event  an  officer  is  to  be  removed,  and,  in  46  0.  J.,  par. 
160,  at  pa0e  989,  this  matter  is  covered  In  Detail,  it 
ill  be  int  uint-,  ar.c  profitable  to  give  you  the  follov- 
ing  cases  on  this  iettur:  Stcte  v.  Crandall,  269  Mo.  44, 
190  S*  ...  889;  Sti  ne  v.  ot.  Louis,  90  Mo.  19,  1 3.  . 757; 
State  v.  ..pibridge,  69  o.  App.  C57.  Also  see  Mechem  Pub- 
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lie  Officers,  par.  444,  at  pace  283,  and  'ihroop  Public 
Officers,  par.  364,  at  page  359. 

At  this  point  we  make  this  observation;  From  a study 
and  examination  of  previously  quoted  authorities,  we  have 
found  the  county  court  may  remove  an  assessor  for  failure 
to  nerform  any  of  the  cities  required  of  him.  As  to  the 
constitutionality  of  such  a statute,  we  are  not  in  this 
instance  concerned.  VThether  an  officer  removed  under  these 
conditions  is  entitled  to  a hearing, and  to  his  day  in  court, 
we  do  not  now  discuss,  because  that  is  not  raised  in  your 
inquiry.  There  may  be  some  who  would  question  this  rule, 
and  we  leave  it  for  further  study  and  considerable  research. 

having  examined  in  detail  the  statutesi  ar  d authorities 
above,  we  conclude: 


1.  An  assessor  may  furnish  a personal  property  list 
to  tie  county  court  on  his  own  information,  where  no  list 
is  filed  by  the  taxpayer.  See  Section  10954  R.  S.  felo., 
1939. 


2.  The  county  court  may  remove  an  assessor  from  of- 
fice for  failure  to  perform  any  duty  enjoined  upon  him  by 
law.  See  Section  10949  R.  S.  .o.,  1939. 

3.  The  county  court  under  our  statutes  is  required 
to  insist  that  the  assessor  complete  the  assessment  of 
the  county,  and  If  he  fails  to  do  so  may  enter  up  a judg- 
ment against  him  on  his  bond,  and  against  his  sureties 
for  an  amount  sufficient  to  complete  the  assessment  of 
the  county. 

Further,  that  jud  es  of  the  county  court  are  under 
a positive  duty  to  insist  that  the  statutory  requ' regents 
be  performed  by  the  assessor  ar.d  if  in  so  doing  members  of 
the  court  refuse,  iail  or  neglect  their  duty  they  may,  un- 
der proper  conditions,  be  charged  in  this  connection  with 
a neglect  of  duty  the  same  as  any  other  public  officer. 

APkhOV  D BY: 

Respectfully  submitted 

ROY"  wcKITTRIGA 

Attorney  General 


LI  :RW 


L.  I.  ORRIS 

Assistant  Attorney  General 


RECORDER  OF  Dt^EDS  : 
RECORDING  LEASES: 


Lease  of  real  estate  should  be  recorded. 


i 

August  6,  1943 


Hon.  John  L.  Clarke 
Prosecuting  Attorney 
Elsberry,  i.Iisaourl 

Dear  Sir: 


This  la  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  statement  and  request: 


"Will  you  kindly  advi.se  me  witn  re- 
spect to  bne  following: 


"..hen  the  Recorder  of  Deeds  is  offered 
a written  lease  of  u farm  by  the  land 
owner  to  be  filed  and  not  recorded*  is 
it  the  duty  of  the  Recorder  of  Deeds  to 
accept  the  instrument  and  file  the  same; 
or  should  he  collect  the  fee  for  record- 
ing and  record  the  instrument? 

"In  the  case  of  Faxon  vs.  Ridge*  87  *'*o. 
App.,  page  299*  the  KrJisas  City  Court 
of  Appeals  when  considering  a written 
lease  with  a chattel  mortgage  feature* 
which  was  reoorded  in  the  real  estate 
records,  held  that  a two-year  lease  of 
real  estate  is  a chattel  and  was  there- 
fore not  properly  put  on  the  real  estate 
record  and  should  have  been  on  the  chat- 
tel record  alone* 


"The  recorder  is  demanding  that  the  in- 
strument be  recorded  while  the  landlord 
is  demanding  that  the  instrument  be  filed. 

.jiy  help  that  you  can  give  me  in  straigh- 
tening out  tiiis  matter  will  be  genuinely 
appreciated." 

In  the  case  of  Lamar  Township  v*  city  of  I.amar*  261  Mo* 
171,  189,  the  court  In  speaking  of  the  powers  and  duties  of 
public  officers  said: 
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"Officers  are  creatures  of  the  law,  whoso 
duties  are  usually  fully  provided  for  by 
st-tate.  In  a wn  t ie  are  a ants,  but 
they  -are  never  general  arents,  in  tue 
sense  that  t ley  ■ re  hampered  i y neither 
custom  nor  lav.  a d in  the  sense  cast 
they  are  absolutely  free  to  follow  their 
own  volition.  i>  -a  i * The  law  which  fixes 
his  duties  is  his  power  of  attorney;  If 
he  neglect  to  follow  it,  hi a cestui  gue 
trust  ought  not  to  sufler.  In  fact,  pub- 
lic  policy  requires  that  all  officers  be 
required  to  perform  t :eir  duties  within 
the  strict  li  'its  of  their  legal  authority." 


Looking  to  t he  statute  which  prescribes  the  powers  and 
duties  with  respect  to  recording  and  filing  instruments,  v/e 
find  tnat  Section  5468  R.  S.  ho.  193;  provides  as  follows* 


"In  case  any  person  desires  to  release 
any  purt  of  the  roperty  descri'ed  in 
any  deed  of  trust  or  mortgage  by  marginal 
record  or  deed  of  release,  he  snail  be 
permitted  to  do  so  by  the  reco:  der  on 
presentation  to  the  recorder  of  the  notes 
or  other  obligations  evidencing  the  prin- 
cipal of  the  debt  secured  thereby,  or  ac- 
counting for  them  b;  affidavits  cr  ot.  er- 
wxse  as  now  or  here  ftor  provided  by  law 
in  the  case  of  full  release,  snd  t .e  re- 
corder snail  note  the  fact  of  such  partial 
release  on  tne  margin  of  t.*e  record  of  such 
deed  of  -rust  or,  if  suen  release  is  made 
by  deed  of  releuse,  3nall  note  t.ie  fact  of 
tne  filing  for  record  of  such  partial  re- 
lease, and  of  the  presentation  of  such 
notes  or  o tiier  obligations,  or  accounting 
therefor,  on  such  notes  obligations  in 
substantially  the  following  fon.*i  f3ee 

partial  release  dated  

Recorder*  and  on  the  margin  of  the  record 
of  such  deed  of  trust  or  .ortgage,  but 
shall  not  cancel  such  notes  or  otner  obli- 
gations; and  noticing  in  this  section  snail 
be  construed  as  making  it  necessary  for 
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any  trustee  named  in  the  mortgage  or 
deed  of  trust  to  join  in  such  partial 
deed  of  release.” 

This  section  uppxies  to  personal,  property,  in  your  letter 
you  refer  to  tne  opinion  in  the  case  of  Faxon  v.  Ridge,  87 
i.!o.  4pp.  299,  wherin  the  court  aeld  that  a leasehold  interest 
was  a chattel  real.  At  l.c.  308  the  court  in  discussing  the 
interest  conveyed  by  a lease  said: 

"The  interest  conveyed  by  the  lease 
being  a chattel  and  the  drugstore  fix- 
tures rl3o  being  chattels,  it  way, 
therefore,  be  said  that  the  lease  con- 
veyed only  one  kind  of  property,  vix. j 
personalty,  and  therefore  It  ./as  not 
properly  put  on  the  real  estate  record 
at  all,  and  ahoulu  have  been  pl&ceu  on 
the  chattel  re.- core  ulone*  out  a lease, 
while  a u.  .1.  u ucl , j.  b cl  ci^aotex  re  ox  am 
there  Lt  a uiiference  oetwt-en  it  arid 
chattels  personax.  resides,  tne  sta- 
tute influences  tne  situation  at  this 
juncture.  It  reads  os  follows:  *1  very 
instrument  in  writln"  that  conveys  ^ny 
real  estate,  or  whereby  any  real  estate 
may  be  affected,  in  law  or  equity, 
proved  or  acj<nowledr»eri  and  certified 
in  the  manner  ne^elnbefore  prescribed, 
shall  be  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  such 
real  estate  is  situated.*  K.  S.  1899, 
sec.  «23.  Tne  lease  paper,  though  a 
chattel,  was  certainly  an  instrument 
which  Effected*  real  estate  In  the 
sense  of  that  st  tute.  It  was  there- 
fore necessary  to  the  protection  of 
the  lessor,  that  it  bo  recorded  in 
the  real  estate  records  and  being 
thus  properly  recorded  for  that  pur- 
pose, it,  as  we  have  already  seen, 
made  a sufficient  recording  of  the 
personal  chattels  proper." 
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Section  3426  u S,  1939  la  In  the  same  language  as  Section 
923  R.  S.  18y9  which  Is  quoted  In  the  Ridge  case,  supra. 

In  the  case  of  Kelvinator  St.  i»ouis  v.  Schader,  39 
S,  (2d)  385,  389,  in  discussing  this  section,  the  court 
said: 


MIt  will  be  observed  that  section  3039 
of  our  statute  not  only  requires  that 
every  Instrument  in  writing  that  convoys 
real  estate  shall  be  proved  or  acknow- 
ledged and  certified  in  the  manner  pre- 
scribed and  snail  be  rocorded  in  the 
county  in  which  such  real  estate  is  situ- 
ated, but  it  also  roquirea  that  every 
instrument  in  writing,  whereby  any  real 
estate  may  be  affected,  shall  likewise 
be  proved  or  acknowledged  and  certified 
and  recurued  in  the  office  in  t he  county 
in  which  such  real  estate  is  situated, 

* * * 

These  cases  nold  tnat  the  lease  which  affects  real 
estate  should  be  recorded. 

a 

OOiiGi^ubXOR  • 


Prom  the  foregoing,  it  is  the  opinion  of  this  department 
that  a duly  executed  lease  to  farm  land  should  be  recorded 
when  presented  to  the  recorder. 

Respectfully  submitted. 


TYRl.  W.  bURTQN 

Assistant  Attorney  General 

APPROVED: 


ROY  MoiCt  TTRICK 
Attorney  General 
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COUNTY  ASSESSOR: 
TAXATION: 


Trustee  should  furnish  Assessor  a list 
of  property  held  as  trustee.  Liability 
in  case  of  failure  to  do  so. 


September  22,  1943 


Mr.  Oeorge  R.  Clerk, 
Assessor, 

Jackson  County, 

Kansas  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion  which  reads  as  follows: 


"The  major  banks  of  Kansas  City  are 
refusing  to  furnish  this  office  with 
lists  of  Personal  Pro  erty  held  In 
trust  by  the  trust  departments* 

"They  have  informed  this  Officer  that 
by  furnishing  such  lists  for  informa- 
tion would  be  a betrayal  of  their  trust. 

"I  respectfully  request  that  you  furnish 
me  an  opinion  as  to  the  liability  of 
these  banks  and  the  manner  in  which  this 
Officer  should  proceed," 


In  State  ex  rel.  Compton  v.  Buder,  308  Mo.  253,  l.c. 
260,  it  was  held  that  taxing  statutes  shall  be  strictly  con- 
strued. In  so  holding  the  Court  said: 


"Citation  of  authority  is  entirely  un- 
necessary in  support  of  the  well  recog- 
nised rule  that  taxing  statutes  must  be 
strictly  construed.,  * * ■»  * * " 

In  Section  10950,  R.  S.  Missouri  1939,  we  find  that 
persons  having  under  their  care,  charge  or  management  proper- 
ty are  required  to  list  said  property  for  assessment  purposes, 
and  reads: 
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"The  assessor  or  his  deputy  or  depu- 
ties shall  between  the  first  days  of 
June  and  January,  and  after  being 
furnished  with  the  necessary  books 
and  blanks  by  the  county  clerk  at  the 
expense  of  the  county,  proceed  to  take 
a list  of  the  taxable  personal  proper- 
ty and  real  estate  in  his  county,  town 
or  district,  and  assess  the  value  there- 
of, in  the  manner  following  to  wit:  He 
shall  call  at  the  office,  place  of  do- 
ing business  or  residence  of  each  per- 
son required  by  this  chapter  to  list 
property,  and  shall  require  such  per- 
sons to  make  a correct  statement  of 
all  taxable  property  owned  by  such 
person,  or  under  the  care,  charge  or 
management  of  such  person,  except  mer- 
chandise which  may  be  required  to  pay 
a license  tax,  being  in  any  county  of 
this  state  in  accordance  with  the  pro- 
visions of  this  chapter,  and  the  person 
listing  the  property  shall  enter  a true 
and  correct  statement  of  such  property, 
in  a printed  or  written  blank  prepared 
for  that  purpose;  which  statement  after 
being  filled  out,  shall  be  signed  and 
sworn  to,  to  the  extent  required  by 
this  chapter  by  the  person  listing  the 
property  and  delivered  to  the  assessor. 
Such  lists  shall  contain:  first,  a list 
of  all  the  real  estate  and  its  value,  to 
be  listed  and  assessed  on  the  first  of 
June,  1937,  and  every  year  there after, 
anything  in  this  or  any  other  section  to 
the  contrary  notwithstanding;  second,  a 
list  of  all  the  livestock,  showing  the 
number  of  horses,  mares,  and  geldings, 
and  their  value;  the  number  of  asses  and 
jennets,  and  their  value;  and  the  number 
of  mules  and  their  value;  the  number  of 
neat  cattle,  and  their  value;  the  number 
of  sheep,  and  their  v> lue;  the  number  of 
hogs  and  their  value  and  all  other  live 
stock  and  its  value;  third,  an  aggregate 
statement  of  all  the  farm  machinery  and 
implements,  and  their  value;  fourth,  a 
statement  of  household  property,  includ- 
ing the  number  of  pianos  and  other  musi- 
cal instruments,  clocks,  watches,  chains 
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and  appendages,  sewing  machines,  gold 
and  silver  plates,  jewelry,  household 
and  kitchen  furniture,  and  the  value 
thereof;  fifth,  money  on  hand;  sixth, 
money  deposited  in  any  bank,  or  other 
safe  place;  seventh,  an  aggregate  state- 
ment of  solvent  notes  unsecured  by  mort- 
gage or  deed  of  trust;  eighth,  an  aggre- 
gate statement  of  all  solvent  notes  se- 
cured by  mortgage  or  deed  of  trust;  ninth, 
an  aggregate  statement  of  all  solvent  bonds, 
whether  state,  county,  town,  city,  town- 
ship, Incorporated  or  unincorporated  com- 
panies; tent!:,  the  number  of  bee  colonies 
and  their  value;  ten  and  one-half,  all 
motor  vehicles  and  their  value;  eleventh, 
all  other  property  not  above  enumerated 
(except  merchandise,  bills  and  accounts 
receivable,  and  other  credits  of  a mer- 
chant or  manufacturer,  arising  out  of  the 
sale  of  goods,  wares  and  merchandise, 
which  have  been  returned  for  taxation, 
under  sections  11309  and  11339,  R.  3* 

1939),  and  Its  value;  under  this  head 
shall  be  included  all  shares  of  stock  or 
Interest  held  In  steamboats,  keelboata, 
wharfboats,  and  other  vessels;  all  toll 
bridges,  all  printing  presses,  type  and 
machinery  therewith  connected,  and  all 
portable  mills  of  every  description,  and 
all  vehicles  used  in  the  transportation 
of  persons  (except  of  railway  carriages), 
and  all  paintings  and  statutary,  and  every 
other  species  of  property  not  exempt  by 
law  from  taxation.  The  word  ’list*  as 
used  in  Section  10996  of  this  Chapter 
shall  include  all  the  lists  required  un- 
der this  section  to  be  taken* " 


In  Volume  61,  C*  J*,  Section  765,  page  624,  we  find 
the  general  principle  as  to  who  shall  list  property  for  assess- 
ment* Said  Section  reads  as  follows: 


"The  person  who  should  list  property  for 
taxation  is  the  owner  thereof,  or,  where 
it  is  held  by  one  person  .for  another,  and 
the  statutes  so  provide,  the  person  who 
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has  the  custody,  possession,  control,  or 
management  thereof  as  agent,  assignee, 
trustee,  guardian,  executor,  adminis- 
trator, receiver,  or  warehouseman.  Some, 
but  not  other,  statutes  requiring  listing 
apply  to  nonresident  wwners  of  taxable 
property." 


There. is  no  doubt  but  that  the  Legislature  is  author- 
ized to  require  receivers,  trustees  and  assignees  to  return 
property  In  their  possession  for  taxation.  In  Interstate  For- 
warding Co.  v.  Vineyard,  3 S.  W.  (2d)  947,  1.  c.  952,  the  Su- 
preme Court  of  Texas  held  that  under  a similar  statutory  pro- 
vision as  Section  10950,  supra,  it  required  a warehouseman  to 
furnish  a list  of  all  property  stored  to  the  assessor  when  de- 
manded by  said  assessor,  and  the  Court,  in  writing  a very  com- 
prehensive opinion,  held  that  the  Legislature  had  a right  to 
enact  such  provision  and  the  Act  was  valid.  In  so  holding  the 
Court  said: 


"*  * * Said  article  7243  not  only  gives 
the  right,  btxt  we  think  makes  it  the  duty, 
of  a tax  assessor,  to  demand  of  any  per- 
son in  charge  of  a warehouse  a list  of 
the  property  stored  in  such  warehouse, 
toge tiier  with  a list  of  the  names  of  the 
owners  of  such  property  and  their  resi- 
dences. * * * 

* There  can  be  no  question  but  that 
said  article  7243  granted  to  appellee, 
as  tax  assessor  of  Dallas  county,  the 
power  to  demand  of  appellant  that  it 
furnish  a list  of  the  property  stored 
in  the  warehouse  conducted  by  it  on  the 
1st  day  of  January,  1927,  together  with 
a list  of  the  names  of  the  owners  of  such 
property  and  their  respective  residences. 
This,  as  an  express  power,  certainly  car- 
ried with  it  by  necessary  implication,  in 
order  to  keep  the  act  itself  from  becoming 
a dead  letter,  the  right  to  exercise  every 
other  power  necessary  and  proper  to  the 
execution  of  the  power  thus  expressly 
granted.  Lewis'  Sutherland,  Statutory 
Construction  (2d  Ed.)  p.  942." 


In  State  ex  rel.  v.  Burr,  143  Mo.  209,  1.  c.  214,  215, 
216,  the  Supreme  Court,  in  passing  upon  the  law  as  to  the  valid- 
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ity  of  the  attstute  requiring  a curator  or  trustee  to  list  proper- 
ty in  hla  care,  held  it  wus  the  duty  of  a curator  to  so  list 
property  In  his  care,  and  indicated  the  sai  d applies  to  a 
trustee.  In  ao  holding  the  Court  said: 


"The  substantial  point  raised  on  this  ap- 
peal Is  tho  right  of  tho  State  to  assess  and 
levy  the  taxes  upon  tne  property  of  a minor 
against  hla  curator  in  nossesaion  thereof. 

.<e  can  not  find  that  t is  qu,  stion  has  ev- 
er be  n determined  by  this  court  though  it 
is  not  a naw  o;  r Statea.  It  is 

conceded  y the  1 nrnc.d  counsel  for  defend- 
ant th.t  :lt  is  competent  for  the  legislature 
by  prop  r enactin'  nt  to  requir  taxes  to  be 
assessed  against  a curator  in  ch  r^e  of  a 
minor's  estate  and  cr  ice  iu  a personal  ci  "rge 
against  him,  but  he  Insists  that  our  legis- 
lature has  not  -one  s . By  section  7531  the 
assessor  or  ills  de  utica  ore  reouired  between 
the  first  a.  of  .Tune  and  January  ’to  csll 
at  the  office,  piece  ox*  doing  business,  or 
reui  once  of  each  person  required  to  list 
pronrty  and  shall  require  such  person  to 
naice  e correct  s t te  ent  of  all  taxable 
proporty  onnod  by  such  person,  or  under 

_i i c nr-  , ...  ■■  ■ , J.  .)  sue  n r— 

3on,  *'  ano  ti  u . r ;>  >n  . 1st.  n<;  tj  e ..  'operty 
shall  eater  a true  and  correct  statement 
of  suen  property  in  b p:  lnted  or  .Tltten 
blank  prepared  for  that  purpose  and  sign 
and  s wear  t . Elsewhere  *.t  is  provided 
that  from  these  lists  so  made  the  assessor's 
book  is  made  up.  Secs.  7553  end  7564.  A 
curator  our  statutes  hue  t'  e oc  ces- 

sion of  the  estate  of  his  ware:,  both  real 
and  p rsoual,  subject  to  the  superintending 
control  of  the  probate  court*  R*  3.  13b9, 
sec.  5297.  It  is  hi  3 duty  to  represent  his 
ward  in  all  legal  proceedings*  That  ’the 
care  and  menagec.  at  of  the  ward’s  estate’ 
conferred  by  the  statute,  is  such  ’care, 
charge  and  management’  of  the  estate  as  is 
contemplated  by  the  revenue  law,  we  think 
can  not  be  disputed  ana  is  such  as  makes 
it  incumbent  upon  im  to  list  it  to  the 
assessor.  If  lit6d  by  and  as  ea3ed  to  the 
curator -it  is  his  personal  duty  to  pay  the 
taxes  out  of  the  moneys  in  his  hands  as 
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curator.  The  fact  that  the  curator  la 
not  the  absolute  owner  of  the  property  is 
no  objection*  The  statute  upon  Its  face 
clearly  Indicates  tha t a curator  or  ofeer 
trustee  s)  a ' 1 list  no£  only  that  wi.1  ch  lie 
owns  In  hi  a own  rl^.t  Out  that  over  wnlcE" 
he  has  ffeh*care,  charge,  or  management.111 
There  can  do  no  reason  why  a minor ' s ea- 
tate  should  not  bear  Its  equal  portion  of 
taxation.  Who  so  a opro^rlate  then  to  list 
It  and  see  that~~Tt  is  not  exorbTEanETy 
assessed, ~ and  who  sc  proper  to  pay  €Ee  tax 
when  assessed,  as  hT~a  curatorT  Wnen  It  is 
concecen  tn&t  a minor's  estate  la  liable 
to  taxation*  It  la  apparent  that  either 
directly  or  Indirectly  the  curator  must 
furnish  the  funds  to  pay  It*  as  he  has 
charge  of  all  the  estate  of  the  minor.*  * " 
(Underscoring  on  page  6 ours*). 


Also  In  State  v.  Guest*  31  8.  ft.  (2d)  783*  1*  c.  790* 
after  quoting  from  Sections  12756*  12766,  12773  and  12932,  P*S. 
1919*  which  are  practically  the  same  as  Sections  10940*  10950* 
10957  and  11112,  K.  S.  1939,  the  Court  held  that  it  Is  the  du- 
ty of  every  person  to  list  with  the  assessor  all  taxable  proper- 
ty owned  by  him  or  under  his  care  and  management.  In  so  holding 
the  Court  said: 


"Prom  the  foregoing  It  appears  that  ev- 
ery person  owning  or  Lolalng  proporty  on 
the  1st  day  of  June  Is  liable  for  the 
taxes  thereon  for  the  ensuing  year,  that 
It  la  the  duty  of  every  person  to  list 
wTth  the  assessor  all  taxable  properly 
omedTy  him*  or~ uncer  his  care,  charge* 
or  mana^em;  nt*  and  that  personal  taxes 
constitute  a debt  against  the  person  as- 
sessed with  such  taxes*  the  person  named 
In  the  tax  bill*  If  the  person  who  holds 
or  has  under  his  care,  charge*  and  manage- 
ment personal  property  Is  liable  for  the 
taxes  thereon*  such  taxes  may  be  assessed 
against  him  or  In  his  name;  and*  when  so 
assessed*  they  constitute  a personal  debt 
for  which  a personal  judgment  against  him 
may  be  recovered,  Whe ther  the  care*  charge* 
and  rr  ana, remen t of  personal  proper  ty  devolves 
upon  one  as  trustee,  administrator*  execu- 
tor* or  curator*  or  as  agent  ot  a nonreal- 
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dent  principal,  la  of  no  consequence ; 
he  la  made  liable  for  the  taxes  on  the 
property  simply  because  he  has  charge 
and  control  of  It,  and  noT  because  o t 
the  capaclt;~Tn  which  he  holds  It.  And 
when  tne  taxes  are  assessed  agaTnst  one 
so  holding  property,  the  debt  la  hls 
and  not  that  of  the  estate  or  principal 
for  whom  he  holds.  If  such  a one  pays 
the  taxes  assessed  against  him  on  ac- 
count of  property  in  his  custody  and 
control  as  administrator,  he  is  of  course 
entitled  to  re lmbur semen t from  the  assets 
of  the  estate;  but  that  fact  does  not 
make  the  taxes  assessed  against  him  the 
debt  of  the  estate  as  between  It  and  the 
state  to  whom  the  debt  Is  owing.  State 
ex  rel.  v.  Burr,  143  Mo.  209,  44  S.  W. 
1045;  Kansas  City  v.  Simpson,  90  Mo.  App. 
50."  (Underscoring  ours). 


Section  11211,  R.  S.  1939,  defines  the  word  "person" 
as  used  herein,  end  reads  In  part  as  follows: 

"*  * * and  the  word  ♦person*,  as  used 
In  this  chapter,  shall  be  held  to  mean 
and  include  person,  firm,  company,  cor- 
poration or  otherwise,  whenever  the  case 
may  so  require  Its  use  or  application." 


In  view  of  the  foregoing  provisions  and  authorities 
cited,  we  conclude  that  It  is  clearly  the  duty  of  such  trustees 
to  furnish  you,  as  assessor,  a complete  list  of  all  property  . 
held  in  trust  by  them.  Section  10954  authorizes  the  assessor, 
whenever  there  shall  be  any  taxable  property  in  the  county,  and 
from  any  cause,  no  list  thereof  shall  be  given  the  assessor, 
the  assessor  shall  make  out  the  list  on  his  own  view,  or  on 
the  best  information  he  can  obtain;  and  for  that  purpose  he 
shall  have  lawful  right  to  enter  into  any  lands  and  make  any 
examination  and  search  which  may  be  necessary,  and  may  examine 
any  person  upon  oath  touching  same.  Section  10954,  R.  S.  1939, 
reads: 


"Whenever  there  shall  be  any  taxable  prop- 
erty in  any  county,  and  from  any  cause  no 
list  thereof  shall  be  given  to  the  assessor 
in  proper  time  and  manner,  the  assessor 
shall  himself  make  out  the  list,  on  hls  own 
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view,  or  on  the  best  information  he  can 
obtain;  and  for  that  purpose  he  shall 
have  lawful  right  to  enter  into  any 
lands  and  make  any  examination  and 
search  which  may  be  necessary,  and  may 
examine  any  person  upon  oath  touching 
the  same." 


Section  10955,  R.  S.  Missouri  1939,  provides  that 
if  any  person  being  notified  as  aforesaid  falls  to  deliver 
the  required  list  to  the  assessor,  the  property  which  ought 
to  have  been  listed  shall  be  assessed  at  double  its  value. 
Said  Section  reads: 


"If  any  person,  bein  notified  as  afore- 
said, shall  fail  to  deliver  the  required 
list  to  the  assessor,  the  property  which 
ought  to  have  been  listed  shall  be  assessed 
at  double  Its  value;  and  if  the  assessor 
shall  neglect  or  refuse  so  to  do,  he  shall 
be  liable  in  each  case,  to  a penalty  of 
fifty  dollars,  to  be  recovered  at  the  suit 
of  the  county,  and  to  be  paid  into  the 
county  school  fund." 


Under  the  foregoing  provisions  the  assessor  may  make 
an  assessment  of  any  property  held  by  a trustee  who  refuses 
to  submit  a list  of  property  held  by  him,  as  trustee,  for 
purpose  of  taxation.  In  making  such  assessment  the  assessor 
may  examine  any  person  under  oath  as  to  such  property.  How- 
ever, if  such  person  refuses  to  take  an  oath  and  to  reveal 
the  necessary  information  to  make  a correct  assessment,  we 
doubt  the  authority  of  the  assessor  to  force  such  unwilling 
witness.  In  case  the  assessor  Is  unable  to  obtain  the  infor- 
mation necessary,  then  he  shall,  on  his  own  view  or  the  best 
information  he  can  obtain,  make  an  assessment,  and,  further, 
said  assessor  shall  assess  said  property  at  double  its  value. 
Furthermore,  if  said  trustee  then  does  not  appeal  under  Section 
10992,  R.  S.  Missouri  1939,  such  assessment,  for  all  purposes, 
becomes  final  and  valid. 


In  State  ex  rel.  v.  Hoyt,  123  Mo.  348,  1.  c.  356,  the 
Court  said: 


"When  a tax  payer  neglects  or  refuses  to 
furnish  a list  of  his  property  to  the 
assessor,  it  becomes  the  duty  of  the 
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assessor  to  make  the  assessment  'on  his  own 
view,  or  on  the  best  information  he  can  ob- 
tain.' If  the  owner  thinks  Injustice  has 
been  done  by  the  assessor,  be  has  the  right 
to  appeal  to  the  boerd  of  equalization  and 
have  his  wrongs  remedied.  It  has  been  held 
that  the  action  of  the  assessor  under  the 
revenue  law  Is  Judicial,  and  when  the  Jur- 
isdiction to  assess  the  property  exists, 
his  valuation,  unless  appealed  from,  is  con- 
clusive upon  the  one  liable  for  the  taxes. 
Ins.  Company  v.  Charles,  47  Mo.  462,  and 
cases  cited;  Railroad  v.  Maguire,  49  Mo. 
483." 


CONCLUSION 


Therefore,  it  Is  the  opinion  of  this  department  that 
it  Is  the  duty  of  every  trustee,  the  same  as  guardian  or  cura- 
tor of  an  estate,  to  furnish  to  the  assessor  a list  of  proper- 
ty under  his  care  and  management.  If  he  refuses  to  do  so,  then 
the  assessor  shall  assess  said  property  on  his  own  view  or  from 
the  best  information  he  can  obtain,  and  also  shall  double  the 
valuation  of  said  property  for  assessment  purposes,  and  if 
said  trustee  fails  to  appeal  from  said  assessment  to  the  County 
Board  of  Equalization,  as  provided  by  law,  then  such  assessment 
becomes  binding. 


Respectfully  submitted. 


AUBREY  R.  HAMNETT,  JR. 
Assistant  Attorney  General 


APPROVED: 


roymFottrTck— 

Attorney  General 


ARH: Jn 


CRB 'INAL  Submissible  case  stated  under  Sec- 
LAW:  tions  9865  and  9868  R.  S.  No., 1939. 


January  9,  1943 


Honorable  ..'i  Ilium  A.  Collinson 
Prosecuting  Attorney 
Greene  County 
bpringf ield,  Lissouri 


bear  Hr.  Gollinson: 


This  will  acknowledge  receipt  of  your  letter 
of  December  14,  1942,  in  which  you  request  an  opinion 
as  follows: 


"At  the  request  of  Air.  ■ . D.  Cruce,  wlio  is  a 
Supervisor  of  the  Food  and  Drug  Department, 

I am  writing  you  about  e situation  which  has 
arisen  in  this  county.  In  reality,  there 
are  two  situations,  both  of  which  I will  out- 
line . 


"The  ^ij  st  situation  involves  seizing  of 
poultry  by  the  Food  and  Drug  Commissioner 
which  is  tainted,  spoiled  and  unfit  for  human 
consumption.  This  poultry  is  the  property 
of  a wholesale  produce  company  which  does  not 
sell  at  retail  and  which  had  the  poultry 
stored  in  a ref rigaration  plant  here  in  -prin*- 
field.  Section  9P65  R.  Fo.  1939,  provides 
it  is  a crime  to  'sell,  offer  or  nynose  for 
sale  or  have  in  bis  nossossion  with  intent  to 
sell*  adulterated  or  misbranded  food.  i.noe 
all  defendants  are  presumed  to  be  Innocent  un- 
til proven  guilty,  I fail  to  see  how  we  could 
get  to  the  jury  in  a oose  of  spoiled  obickens 
which  were  found  stored,  as  these  were.  The 
most  we  could  charge  would  be  possession  with 
intent  to  cell,  and  since  the  intent  is  the 
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essential  part  of  the  case,  since  it  would  be 
impossible  to  provo  it  by  any  direct  evidence, 
the  only  question  left  would  be  whether  the 
possession  in  a cold  storage  plant  would  be 
enough  evidence  to  infer  intent  to  sell.  This 
is  one  question  upon  which  I would  like  to 
have  your  opinion. 


"The  second  question  is  th's:  An  inspector 
from,  the  fctnte  Food  and  Drug  Department  saw  en 
employee  of  this  produce  company  sell  eight 
chickens  f ro n a barrel  of  chickens  which  wore 
on  a delivery  truck.  The  chickens  were  de- 
livered at  the  meat  market  from  this  barrel 
and  the  sale  can  be  proved.  0 e eight  chick- 
ens sold  were  not  examined  in  eny  way,  by  the 
Food  Inspector,  but  ' e seized  the  rest  of  the 
barrel  of  chickens  and  found  that  part  of  the 
remaining  chickens  in  the  barrel  v'ere  tainted 
chickens  unfit  for  human  consumption* 
have  no  'irect  evidence  that  the  driver  of  the 
truck  intended  to  deliver  the  rest  of  the 
chickens  to  other  msat  markets  or  that  he  in- 
tended tc  deliver  the  spoiled  chickens  which 
were  “our.d  in  the  barrel. 


"In  your  opinion, would  the  possession  of  these 
spoiled  chickens  in  the  barrel  from  which  some 
chickens  were  delivered  constitute  a crime  un- 
der Section  9865? 


"lir . Cruce  is  anxious  to  bring  a case  on  one 
of  these  two  situations  of  chickens.  He 
states  that  if  he  cannot  push  criminal  charges 
on  cescs  like  that  that  the  law  should  be 
changed  and  he  would  like  to  have  a test  case 
to  determine  hov  far  the  statute  goes,  and 
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what  are  his  powers  In  making  a cilminul  pro- 
secution. lie  is  anxious  to  have  youx  of  fie 
cooperate  in  Landlin  a test  c use  of  this  na- 
ture and,  of  course,  I 'enow  that  you  feel  like 
I do,  namely,  that  you  would  not  wish  to  be  a 
party  to  a criminal  prosecution  if  there  is  no 
possibility  of  obtaining  a conviction. 


*•1  would  like  to  have  your  opinion  on  this  and 
your  attitude  toward  tho  bringing  of  the  test 
case.” 


In  your  letter  you  mention  ol Ion  9855  R. 

Ko. , 1939,  being  the  section  of  the  statutes  which  makes 
it  an  offense  to  sell  end  have  possession  of  adulterated 
food  wit  nt  to  sell  same*  section  9858  h.  S# 

*.o, , 1939,  defines  what  shall  be  cons'  s adultera- 

ted foods  and  fror  this  section  the  sixth  subdivision  is 
quoted : 


”If  it  consist  wholly,  or  in  oart,  of  a di- 
seased, filthy,  decomposed,  utrid,  infected, 
tainted  or  rotten  animal  or  vegetable  sub- 
stance, or  any  part  or  portion  of  qp.  ani  al 
diseased  or  otherwise  unfit  for  food,  whether 
manufactured  or  not,  or  if  it  is  the  product 
of  a diseased  animal,  or  of  an  aniraal  that 
has  died  otherwise  than  by  slaughter,  and  in 
case  of  meats,  oysters  or  fish,  sold  or  offer- 
ed for  sale  in  the  fresh  state,  if  such  meats, 
oysters  or  fish  shall  lave  been  Inoculated, 
dusted,  powdered,  sprayed,  rubbed,  annointed, 
washed,  sprinkled,  fumigated,  or  in  any 
other  manner  treated  with  any  of  the  substan- 
ces declared  deleterious  or  dangerous  by  this 
article,  or  any  antiseptic  or  chemical  preser- 
vative or  dyestuff  whatsoever,  whose. use  and 
apparent  purpose  is  to  mask  decomposition,  or 
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ox  to  give  to  the  neat,  oysters  or  fish  a false 
appearance  of  freshness  or  quality.  And  in 
the  ease  of  duirv  products,  if  any  such  product 
be  dravm  or  produced  Bron  cows  fed  on  unhealthy 
or  unwholesome  food,  or  on  waste,  sl^ps,  re- 
fuse, leavings  or  residue  of  any  nature  or  kind 
from  distillai ies,  breweries  or  vinegar  facto- 
ries, or  on  food  in  a state  of  putrefaction,  or 
from  cows  diseased  in  any  way." 


i’rom  reading  these  two  .sections  it  is  apparent 
that  the  sals  of  spoiled,  tainted,  rotten,  etc.,  food  or 
the  oosssssion  of  such  food  with  the  intent  to  sell  the 
same  v;ould  be  an  offense. 


The  statement  of  facts  iu  your  letter  is  ex- 
ceedingly brief  and  we  should  have  appreciated  having  a 
statement  more  in  detail. 


lor  the  purpose  of  showing  the  steps  taken  in 
reaching  the  conclusion  of  this  opinion  30ms  elementary 
lav;  with  which  you  are  thoroughly  familiar  will  be  set 
out  herein.  Of  such,  nature  is  the  following  brief 
state,  tent  taken  from  the  case  of  -tate  v.  beverly,  201 
ho.  550,  556: 


" * ; The  intent  of  a party  in  the  doing 

of  any  particular  act  is  seldom  susceptible  of 
positive  and  direct  proof.  The  intent  is  a 
mere  invisible  resolve  of  the  human  mind  and 
ordinarily  must  be  gathered  from  tile  acts  and 
conduct  of  the  party  charged  with  the  co  mis- 
sion of  the  act.  ’ 


This  case  was  a case  Oi  assault  with  intent  to  rape, 
'/.hat  is  there  Said  about  intent  is  considered  pert  inert,  t 
to  your  inquiry  as  in  each  instance  it  would  be  neces- 
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sary  to  allege  and  orove  t!  specific  intent. 


T;  e sections  of  the  statutes  relating  to  the 
sale  or  possession  with  intent  to  sell  of  misbranded  or 
adulterated  foods  have  not  been  before  the  appellate 
courts  c.<  oooasi  is.  ho  ease  has  been  found 

wherein  a rulin ; has  boon  made  as  to  thr.  sufficiency  of 
the  evidence  to  establish  intent  where  the  only  evidence 
before  the  court  war  the  ossoscion  of  adulterated  food 
in  a stoc  of  merchandise.  Hie  case  of  ate  v.  Lief, 
248  ho.  722,  was  a case  in  thick  the  defendant  was  charg- 
ed in  one  count  of  an  indictment  containing  two  counts 
with  the  ofx"onse  of  possessing  ac  ulterated  soda  water 
with  intent  to  sell  the  come.  There  was  a complete 
failure  of  proof  as  to  any  adulteration,  and  share  is  no 
showing  in  thu  re...  rt ac  c_se  an  to  what  evidence  of  the 
intent  to  sell  waf  offered. 


It  is  not  considered  necessary  to  cite  autho- 
rity for  she  statement  that  ti  o test  of  whether  or  not  a 
subnissible  c.  so  is  presented  is  to  determine  if  there 
is  substantial  evidence  which,  with  the  reasonable  in- 
ferences tint  nay  be  drawn  f erefrora,  taken  as  true  on  a 
demurrer,  would  show  prima  facie  the  guilt  of  the  defen- 
dant . 


Considering  the  first  situation  stated  in  your 
letter,  we  have  a wholesale  produce  farm  r0und  in  posses- 
sion of  spoiled  chickens  in  a refrigeration  plant.  -os- 
session  of  ’he  adulterated  food  is  clearly  proved.  The 
firm  ii  in  the  business  of  selling  food  and  t.v^re  Is 
stock  on  hand  for  tint  purpose.  Would  not  the  inference 
naturally  follow  t.  at  it  was  ’ J ntio.n  to  sell  its 
stock  of  mere!  andise'  If  this  is  true,  that  would  make 
a prima  facie  case. 


Under  your  second  situation  an  employee  of  the 


Hon.  Wra.  R.  Gollinson 


January  S,  IS 43 


firm  was  found  making  deliveries  from  a barrel  contain- 
ing spoiled  chickens  intermingled  with  unspoiled  chick- 
ens. This  barrel  had  been  taken  out  of  the  larger 
stock  and  placed  under  the  control  of  an  employee  who 
was  slaking  deliveries  to  retail  merchants.  To  the 
mind  of  the  writer  this  would  also  make  a pricia  facie 
case  of  the  intent  to  sell  the  spoiled  or  adulterated 
chickens. 


It  is  recognized  that  under  a charge  based  on 
either  set  of  facts  detailed  in  your  letter  a great  many 
defenses  could  be  offered,  and  this  is  particularly  true 
about  the  first  set  of  facts  for  a small  bit  of  adulter- 
ated food  could  easily  be  mingled  iii  a large  wholesale 
stock  without  the  knowledge  of  the  owner  of  the  stock  or 
without  any  Intention  on  the  part  of  the  owner  to  sell 
such  adulterated  merchandise.  But  such  other  matters 
as  might  apnear  would  be  matters  of  defense  or  extenua- 
tion and  should  be  considered  by  the  prosecuting  attor- 
ney in  the  exercise  of  his  honest  discretion  in  deter- 
mining whether  or  not  to  file  a charge. 


Until  the  law  has  been  definitely  settled  by 
having  it  ruled  upon  by  the  appellate  courts,  it  is  well 
to  file  a test  case.  If  the  law  is  impractical  or  uncon- 
stitutional and  the  purpose  for  will  oh  it  was  enacted 
oannot  be  accomplished,  this  should  be  determined  at  an 
early  date  in  order  that  steps  could  be  taken  to  :;iake 
corrections.  In  connection  with  the  possible  filing  of 
a test  case,  it  is  the  view  of  the  writer  that  the  second 
state  of  facts  would  make  a far  stronger  cose  than  the 
first  set  of  facts. 


Respectfully  submitted , 


W.  0.  JACKSON 

Assistant  Attorney-General 

APPROV  ;D: 


ROY  UcKITTliICK 

Attorney-General 
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ROAD  DISTRICTS:  Specials  under  Article  10,  Chapter  46 

R.  S.  Mo.  1939,  may  buy  rock  quarry, 
but  cannot  lease*  


July  15,  1943 


Honorable  Phil  H*  Cook 

Prosecuting  Attorney 
Lafayette  County 
Lexington,  Missouri 

Dear  Sir i 

This  will  acknowled0o  receipt  of  you r lettor  of 
Juno  23,  1943  as  follows: 

"A  special  road  district  in  Lafayette 
County  organized  and  existing  under  the 
provisions  of  Article  10  of  Chapter  46 
of  the  1939  Revised  Statutes  of  Missouri 
desires  to  purchase  or  lease  for  a peri- 
od of  ninety-nine  years  twenty  acres  of 
land,  on  which  is  located  a rock  quarry 
and  great  quantities  of  rock  needed  by  the 
special  roac  district  for  rood  purposes. 

The  carraris3i  oners  can  save  the  special 
road  district  a considerable  amount  of 
money  by  making;  an  out-right  purchase  or 
a long-term  loaso  on  the  land,  rather  than 
buy  rock  as  it  is  needed  for  the  roads* 

"Will  you  ploase  furnish  me  with  an  opinion 
as  to  whether  or  not  the  special  road  dis- 
trict can  purchase  this  land  anc  take  a 
deed  therefor,  or  enter  into  a long-term 
lease  for  this  lend,  assuming,  of  course, 
tliat  in  so  doing  the  special  road  district 
does  not  violate  the  provisions  of  Soction 
8702  of  the  1939  Revised  Statutes  of  Mis- 
souri •" 

The  lav;  recognizoa  that  Special  Road  Districts  organ- 
ized under  Article  10,  Chapter  46,  R,  S.  i«o.  1939,  will  have 
to  acquire  supplies  of  rock  and  gravel  In  connect* on  with  con- 
struction and  maintenance  of  roads.  For  oxample.  Section  8683 
spenks  of  "maintaining  macadam,  gravel,  rock  or  pavod  roads"; 
Soction  8685  provides  that  said  districts  may  "repair,  grade. 
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gravel,  macadamize,  pave  or  otherwise  improvo"  certain  roads; 
an.  Soctlon  8700  authorizes  such  districts  to  "repair,  grade, 
gravel,  m acadamize  or  pave  ai.y  road  in  its  district". 

The  powers  vested  In  the  Board  of  Com f lssioners  of  such 
road  districts  to  enable  them  to  carry  out  their  duties  are  con- 
tained in  Sections  8682  and  8687,  R.  S.  Wo.  1939.  Section  8682 
provides  in  part: 

"*  * ■>  said  board  shall  at  all  times  keep 
time  public  roads  under  its  chargo  in  a3 
good  repair  as  the  means  at  its  command 
will  permit,  and  for  tris  pur  oso  may  em- 
ploy hands  at  fixed  compensation,  rent, 
lease  or  buy  tears,  implements,  tools  and 
machinery,  all  kinds  of  motor  power,  and 
all  thin  s needful  to  carry  on  such  road 
work:  ****•«■" 

It  \ ill  bo  noted  that  this  section  authorizes  the  board  to  "rent, 
lease,  or  buy  * ■»  all  thin  ,s  needful  to  carry  on  such  road  work" 
but  we  do  not  feel  such  language,  in  view  of  the  context  in  which 
it  appears,  is  authority  for  the  boar n to  lease  or  buy  a rock 
quarry.  We  say  thl3  because  of  the  ejusdem  generis  rulo  of  con- 
struction. In  McClaren  v.  0.  S.  Robins  & Co.,  Ko.  Supp.,  162 
S.  .V.  (2d)  856,  858,  it  is  stated: 

"The  ejusdem  eneris  rulo  Is  that  where 
a statute  contains  general  words  only, 
such  oneral  words  are  to  receive  a gen- 
eral construction,  but,  wl  ere  it  enumer- 
ates particular  classes  or  things,  fol- 
lov/ed  by  _enoral  words,  the  general  words 
so  used  will  be  applicable  only  to 
tilings  of  the  sai,  e goneral  character  as 
those  which  are  specified." 

It  can  hardly  bo  said  that  ^ravel  nno  rock  are  of  the 
some  general  character  as  tea,  s,  im  laments,  tools,  machinery 
and  motive  power.  Consequently,  the  broad  language  "all  things 
noodful  to  carry  on  such  road  work"  cannot  be  construed  as  in- 
cluding gravel  and  rock  so  that  the  board  can  be  3aid  to  have 
authority  undor  Section  8682  to  "rent,  lease  or  buy"  a rock 
quarry.  Particularly  is  ti  is  true  then  it  appears  that  Soction 
8687  deals  with  the  board* s powers  to  acquire  "material"  which 
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Is  to  bo  usod  In  constructing,  Improving  or  repairing  roads. 

Section  8687  provides: 

"Such  board  may  buy  oil  material  which 
may  be  usod,  directly  or  indirectly,  in 
constructing.  Improving  or  repairing  any 
public  hig  way  or  bridge  in  it3  district 

* * # *" , 

In  our  opinion,  gravel  and  rock  are  "materials"  for  use 
in  construction  and  rej>oir  of  roads  and  the  authority  to  acquire 
such  is  derived  solely  from  Section  8687.  Hint  section  does  not 
authorize  the  board  to  "ront  or  lease"  such  material,  but  only 
authorizes  the  board  to  "buy"  the  sane.  Therefore,  it  would 
appear  that  while  the  board  has  authority  to  buy  a rock  quarry 
for  the  pur  ose  of  having  a supply  of  gravel  and  rock  for  road 
purposes,  it  does  not  have  authority  to  lease  a rock  uarry. 


CO? CL  SION 
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It  therefore  Is  our  opinion  that  a Special  Road  District 
organized  under  Article  10,  Chapter  46,  B.  S.  Mo.  1939,  has  au- 
thority to  buy  a rock  quarry  In  order  to  obtain  rock  for  road 
purposes,  but  that  it  docs  not  have  authority  to  lease  such  a 
quarry. 

Respectfully  submitted. 


LA’iVh'E  CE  L.  Bit  A’  LLT 

Assistant  Attorney  General 
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Honorable  V.,  E.  Coffer 
Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 


Dear  Sir: 

Thlo  rill  acknowledge  receipt  of  your  letter  under 
date  of  September  1,  requesting  an  opinion. 

You  inquire  if  it  in  mandatory  upon  the  County  Court 
under  Section  8516  to  appoint  Road  Oversee rn  und  if  the 
County  Court  should  appoint  said  Road  Overseers  now  or  wait 
until  February  next  year;  to  date  no  Road  Overseers  have 
been  appointed;  that  since  1940  the  County  has  employed  a 
County  Highway  Engineer  in  accordance  with  Section  8660, 

R.  S.  Mo.  1939. 

The  County  Court  is  not  a general  agent  of  the  County 
or  State,  but  their  povrer3  are  limited  by  statute  and  any 
acts  beyond  the  statutory  authority  are  void. 

In  Morris  vs.  Karr,  114  S.W.  (2d),  962,  l.c.  963,  the 
Court  said: 


"In  Sturgeon  v.  Hampton,  88  Mo.  203, 
at  page  213,  the  rule  waE  early  an- 
nounced which  hu3  been  generally 
recorpiized  in  this  st*te  as  follows: 
’The  county  courts  are  not  the  gen- 
eral agents  of  the  counties  or  of 
tlie  state.  Their  powers  are  limited 
and  defined  by  law.  These  statutes 
constitute  their  warrant  of  attorney. 
Whenever  they  step  outside  of  and  be- 
yond this  statutory  authority  the  r 
acts  are  void. ' The  court  goes  on 
to  say  that  it  should  go  far  to  up- 
hold the  acts  of  the  county  court 
when  they  are  merely  irregular,  but 
such  acts  are  not  irregularities  and 
are  void  when  made  without  any  war- 
rant or  authority  in  law." 
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Another  cardinal  rule  of  statutory  construction  Is  to 
ascertain,  if  possible,  the  intention  of  the  legislature  and 
give  it  that  effect.  As  was  salu  by  the  Court  in  City  of 
St.  Louis  vs.  Pope,  126  S ....  (2d),  1201,  l.c.  1210,  344  Lo. 

479: 

"In  the  Senter  Commission  Company  Case, 

City  of  St.  Louis  v.  Senter  Comm.  Co., 

337  Mo.  236,  65  S.  . . 2d  21,  tnis  court 
laid  down  this  rule  (pagG  24),  'The 
primary  rule  of  construction  of  statutes 
or  ordinances  Is  to  ascertain  ana  i lvc 
effect  to  the  lawmakers*  intent  * *-  * 
this  should  bo  done  from  the  words  used, 
if  possible,  considering  the  language 
honestly  and  faithfully  to  ascertain  Its 
plain  and  rational  moaning  and  to  promote 
its  object  and  manifest  purpose*.  « * tt" 

In  view  of  the  foregoin;  , we  shall  examine  the  statutory 
provisions  regarding  appointment  of  such  Road  Overseers.  Lec- 
tion 3514,  Revised  Statutes  of  Missouri,  provides  that  the 
County  Court  of  all  counties,  except  tno&e  in  township  organi- 
zation, shall,  in  January,  1918,  with  the  advice  of  the  County 
Highway  Engineer,  divide  the  coimty  into  road  districts,  and 
biennially  thereafter  the  Court  shall  have  tne  right  to  change 
the  boundaries  of  such  road  districts  as  to  the  best  Interest 
of  the  public.  ectlon  8514  reads  as  follows: 

"The  county  courts  of  all  counties, 
other  than  those  under  township 
organization,  shall,  during  t'ue 
month  of  January,  1918,  with  the 
advice  end  assistance  of  the  county 
highway  engineer,  divide  tiieir 
counties  into  road  districts,  all 
to  bo  numbered,  of  sultablo  and 
convenient  size,  road  mileage  and 
taxable  property  considered.  Laid 
courts  shall,  during  the  month  of 
January  biennially  thereafter,  have 
authority  to  change  the  boundaries 
of  any  such  road  district  as  the 
best  interest  of  tlie  public  may  require." 

Section  8516,  Revised  Statutes,  further  provides  that  the 
County  Court  shall  appoint  all  Hoad  Overseers  and  such  appoint- 
ment shall  be  made  at  the  February  terra  oi  court.  This  eection 
reads  as  follows: 
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nAll  road  overseers  sLall  be  ap- 
pointed by  the  county  court  of  the 
county  at  the  February  tern  of  said 
court*  ITo  person  shall  be  eligible 
to  the  office  of  road  overseer,  ex- 
cept he  be  a citizen  of  the  road 
district  for  which  he  may  be  appointed, 
or  ol'  an  Incorporated  town  or  village, 
within  the  bounds  of  such  district  and 
be  a practical  road  builder,  or  pos- 
sessed of  technical  or  scientific  knowl- 
edge of  such  work  (shall  be  over  twenty- 
one  and  under  sixty  years  of  age  and 
moreover  bf  able  to  read  and  write)# 

Such  officers  shall  receive  a compensa- 
tion of  not  leas  than  two  nor  more  than 
three  dollars  per  day  for  each  day  act- 
ually and  necessarily  employed  as  such 
overseer,  to  be  fixed  by  the  county 
court  annually  In  the  month  of  March, 
by  order  of  record." 

Under  Seotion  8514,  supra,  we  think  that  the  County  Court 
has  no  discretion  regarding  the  division  of  the  county  into 
road  districts;  the  lawmakers  used  the  ?/ord  "shall" ; and  further- 
more made  one  exception  as  to  all  counties  under  township  organi- 
zation# Therefore,  unquestionably  the  legislature  definitely 
intended  by  making  the  exception  that  all  other  County  Courts 
must  divide  their  respective  counties  into  road  districts# 

Generally,  the  use  of  the  word  "shall"  makes  it  mandatory; 
however,  this  is  not  always  the  rule#  In  State  ex  rcl#  Carpenter 
ve.  City  of  . t..  Louis,  2 (2d),  713,  l.c.  727,  313  Mo#  870, 

the  Court  held  that  the  word  "shall"  in  statute,  though  imperative 
where  the  public  has  a right  which  ought  to  be  exercised,  may  be 
directory  or  pexmissive#  In  so  holding  the  Court  said: 

"But  respondents  call  attention  to  the 
language  of  section  7191,  that  'such 
mayor  and  common  council  shall  direct 
the  proper  officer  to  give  notice  * eo 
as  to  submit  the  matter  to  a vote, 
specifying  the  rate  mentioned  in  the 
petition#  The  word  'shall*,  when  used 
in  a statute,  is  often  construed  to  mean 
'may'#  It  is  imperative  where  the  pub- 
lic or  persons  have  rights  which  ought  to 
be  exercised  or  enforced; - but,  where  no 
right  or  benefit  depends  upon  its  im- 
perative use,  it  may  be  held  directory 
only#  2 Lewis-Sutherland  on  Statutory 
Construction,  Section  640#  The  word  is 
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held  to  be  permissive  and  not  mandatory 
when  necessary  to  sustain  or  accomplish 
the  purpose  of  a legislative  act*  People 
v.  Pox,  144  App*  Div*  611,  129  N*  Y,  S* 
loc.  cit.  661.  ’Shall*  is  also  construed 
in  the  permissive  sense  to  mean  ’may* 
where  it  is  necessary  to  sustain  the 
constitutionality  of  a statute*  Spring 
Creek  Dlst.  v.  E.  J*  Sc  E*  hy*  Co*,  249  111* 
loc,  cit.  294,  94  li*E.  529*  Courts  many 
times  have  construed  the  word  ’shall*  to 
mean  ’may'  under  circumstances  where  it 
seemed  consistent  v/ith  the  legislative 
intent.  With  that  construction  the  mayor 
and  common  council  had  discretion  either 
to  deny  the  petition  or  to  submit  the 
proposition  to  a vote.  Having  that  dis- 
cretion it  was  the  mayor  and  common  council 
which  fixed  the  tux  rate  when  they  ordered 
the  election,  the  rate  to  go  into  effect 
contingent  upon  a favorable  vote.” 

Under  such  a construction  of  the  word  "sliall”,  it  will 
necessitate  an  Inquiry  to  uetermlne  if  the  public  or  persons 
have  rights  or  benefits  which  would  be  Infringed,  or  whether 
or  not  such  rights  or  benefits  do  depend  upon  the  appointment 
of  such  Hoad  Overseers. 

Turning  to  Section  8516,  supra,  we  find  the  language 
used  refers  to  "All  Road  Overseers  ehsll  be  appointed  by  the 
County  Court",  Furthermore,  under  article  9,  Chapter  46,  relative 
to  County  Highway  nrineers,  apparently  the  legislature  contem- 
plated that  the  County  Courts  in  this  Stute  shall  appoint  Road 
Overseers,  for  in  many  Instances  under  the  Article  it  provides 
for  County  Highway  Engineers  supervising  and  directing  the  Road 
Overseers  in  the  various  counties* 

In  vlev.  of  the  foregoing  rules  anu  statutory  provisions, 
we  ax*e  of  the  opinion  that  it  1;  mandatory  upon  the  Covin ty 
Court  to  appoint  such  x.oad  Overseers  in  conformity  with  Section 
8516,  supra* 

As  to  the  time  when  such  appointments  may  be  made,  we 
hold  it  is  not  mandatory  thi  t such  Road  Overseers  be  appointed 
in  February*  In  so  far  as  possible  si ch  appointments  should  be 
made  during  the  month  of  February;  however,  the  decisions  in 
this  State  have  many  times  held  that  a statute  is  directory 
when  specifying  the  time  within  which  a public  officer  is  to 
perform  an  official  act,  unless  the  phraseology  of  such  statute, 
or  the  nature  of  the  act  to  bo  performed  and  the  consequences 
of  doing  or  falling  to  do  it  at  such  time,  is  such  that  the 
designation  of  time  must  be  considered  a limitation  on  the  power 
of  the  officer. 
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The  Court  In  Schafly  v.  3aumann,  108  S*%.  (2d),  383,  l.c. 

365,  341  Vo,  755,  said: 

"Appellant,  however.,  contends  the  provisions 
of  the  Jones-Munger  Act  that  such  lands  'shall 
be  subject  to  sale  # * on  the  first  Monday 
of  November  of  each  year'  (section  9952a,  Mo. 

St,  Ann,  p.  7993,  supra) , that  s notice  shall 
be  published  thrt  such  lands  'will  be  sold  * * * 
on  the  first  Monday  in  November  next  thereafter* 
(section  9952b,  l'o.  t.  Ann.  p.  7995,  supra), 
and  that  *on  the  day  mentioned  in  the  notice 
the  county  collector  shall  coaamanoe  the  sale 
of  aueh  lands*  (section  9952c*  o.  t.  on*  p. 

7925,  supra)*  irectory  ana  not  Taandatory. 

This  may  he  true  aj  to  the  quoted  provision  of 
section  9952a,  but  to  sc  hold  would  delote  she 
provisions  of  section  0952b  callin';  for  a sale 
on  the  first  iionday  in  November  next  thereafter 
and  section  2952c  requiring  t'  o county  collector 
to  commence  the  sale  on  the  day  mentioned  in  the 
notice,  to  rlt,  raid  first  Monday  In  November. 

* * » « •“  * The  general  rule  nn^  It:  lL.it  at  ions, 
likewise,  reco:”nized  In  the  cited  cases,  aro 
stated  In  59  C.J.  1970,  Section  "34:  *A  statute 
specifying  a.  time  within  which  a rubllc  officer 
is  to  perform  an  official  act  rer  r.rdin  the 
rights  and  duties  of  others,  ana  sade  with  a 
view  to  the  proper,  orderly,  and  prompt  conduct 
of  business.  Is  usually  directory,  unless  the 
phraseology  of  tho  statute,  or  the  nature  of 
the  act  to  be  performed  and  the  consequences 
of  doing  or  failing  to  do  It  at  such  time.  Is 
such  that  the  designation  of  time  must  be  con- 
sidered c limltr.tioa  on  the  power  cf  the  officer'." 

In  view  of  the  above  authority,  we  arc  of  the  opinion  that 
such  provisions  requiring  . uch  Rod  Overseers  to  be  appointed  at 
the  February  term  of  court  should  bo  followed;  however,  it  is 
not  mandatory,  but  directory,  rnd  such  appointment’ may  be  made 
at  times  other  than  durin:  the  month  of  February. 


CONCLUSION 


Therefore,  we  conclude  that  it  is  mandatory  that  itoad  Over- 
seers be  appointed  under  Section  8516.  However,  It  13  not  im- 
perative that  such  Road  Oversoers  be  appointed  at  the  February 
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terra  of  court.  In  ao  fax’  as  posslblo  such  appointments  should 
be  made  at  the  February  tex*u  Of  court,  but  since  this  requirement 
Is  merely  directory  and  not  mandatory,  such  appointments  may  be 
made  at  a latex'  date. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JK. 
Assistant  Attorney  General 

ARHrml 


APPROVED: 


ftoY'Lc^TTKlCK 
Attorney  General 


ICHOOLS:  How  cost  of  transporting  Negro  student  to  school 
is  to  be  paid  when  it  exceeds  five  dollars  per 
month. 


November  2,  1943. 


/Jr.  Stephen  Cornish, 
Superintendent  of  Schools, 
Pike  County, 

Bowlin  Creen,  issouri. 


FILED 

// 


Dear  Sir* 


This  will  acknowledge  receipt  of  your  letter  of 
September  22,  1943,  as  folio*;*! 

"The  problem  of  educating  a widely 
scattered  Negro  population  is  probably 
the  most  difficult  one  connected  with 
my  office.  I should  greatly  appreciate 
it  If  you  woulc  clarify  tho  law  for  me 
in  certain  particulars. 

"V.hat  should  be  done  about  Negro  child- 
ren in  districts  so  far  from  a school 
that  #5.00  per  month  is  inadequate  for 
transportation?  Does  your  opinion  of 
September  30,  1936,  still  hold? 

t)ur  laws  require  us  to  give  equal 
educational  advantages  to  Negroes, and 
yet  .#5.00  per  month  is  sometimes  a small 
fraction  of  what  is  necessary  in  trans- 
porting a single  Negro  child  to  school. 

What  can  we  do  in  these  cases? 

"lima  a school  board  met  its  legal  obli- 
gations when  it  furnishes  transports  tion 
to  a Negro  school,  free  tuition,  but  re- 
quires the  pupil  to  walk  three  miles  to 
the  point  where  tho  transportation  be  :ins?" 

Section  1,  Article  XI  of  the  Conetitution  provides: 

"The  general  diffusion  of  knowledge  and 
intelligence  being  essential  to  the  preser- 
vation of  the  rights  and  liberties  of  the 
people,  the  General  Assembly  shall  estab- 
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llsh  and  maintain  free  public  schools 
for  the  gratuitous  instruction  of  all 
persons  in  this  state  between  the  ages 
of  six  and  twenty  years." 

t 

Section  3,  article  XI  of  the  Constitution  provides: 

"Separate  free  public  schools  shall  be 
established  for  the  education  of  child- 
ren of  afrlesn  descent." 


These  two  sections  make  it  mandatory  that  the  st«tte 
do  two  things.  First,  it  must  give  free  instruction  to  all 
children  between  the  ages  of  six  and  twenty,  and,  second, 
where  such  children  are  negroes,  the  instruction  must  be  given 
at  separate  scnools. 

From  your  request  wo  assume  that  in  the  district  in 
question  there  are  less  than  eight  negroes  of  school  age.  Vihere 
that  is  the  case.  Section  10350  R.  5.  Mo.  1939,  after  first  pro- 
viding that  in  the  case  of  more  than  eight  negro  students  a 
separate  school  may  be  established,  or  in  lieu  thereof  they  may 
be  sent  to  the  negro  school  in  a district  In  the  county  where- 
in a school  is  maintained  for  them  with  tuition  and  transporta- 
tion paid,  then  provides: 


"*  * * if  the  number  of  colored  children 
enumerated  Is  leas  than  eight,  they  shall 
have  the  privilege  and  are  entitled  to 
attend  school  in  the  nearest  district  In 
the  oounty  wherein  a school  is  maintained 
for  colored  children  and  the  transportation 
and  tuition  charges  incurred  shall  be  paid; 
said  transportation  shall  not  exceed  five 
dollars  per  month  and  tuition  charges  shall 
not  exceed  the  pro  rata  cost  of  instruction.**" 


It  thus  appears  that  while  the  co.  stitution  requires 
free  Instruction  to  these  students,  the  legislative  procedure 
se t up  for  carrying  out  the  constitutional  nandate  Is  somewhat 
restricted  due  to  the  limitation  on  the  u ount  which  the  school 
district  may  contribute  toward  the  transportation  cost,  how- 
ever, we  do  not  think  this  failure  to  provide  sufficient  funds 
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for  payment  of  the  total  oost  of  transportation  creates  a 
violation  of  the  conati tutional  provisions  above  cited. 

Section  10350  has  been  the  luw  for  a good  many  years, 
but  it  was  not  until  1929  (Laws  192*,  p.382)  that  there  v.as 
introduced  in  the  law  a provision  for  transportation.  Frior 
to  the  1929  amendment  the  other  provisions  now  Incorporated 
into  Section  10350  were  contained  in  Sections  11145  and  11146 
R.  S.  MO*  1919.  The  statutes  then  provided  where  there  were 
less  than  fifteen  negro  students  in  a district,  they  were  to 
go  to  any  district  in  the  county  wherein  a school  was  main- 
tained for  them,  and  the  sendin;  district  was  to  pay  their 
tuition. 


In  other  words  the  statutes  then,  as  now,  provide 
for  the  free  education  of  negro  students  between  the  ages  of 
six  and  twenty.  That  is  what  the  constitution  requires.  It 
does  not  require  that  students  be  transported  to  and  from 
school  at  public  expense.  Such  requirements  are  solely  of 
legislative  origin,  and  that  body  has  placed  a limit  on  the 
amount  to  be  expended  for  that  purpose. 

Where  the  star,  of  five  dollars  per  month  for  each 
student  is  not  sufficient,  then,  when  the  district  pays  that 
amount,  it  has  discharged  its  legal  obligation.  From  there 
on,  uncier  Section  10587  R.  S.  lio.  1939,  making  education  for 
children  between  30ven  and  fourteen  years  of  age  compulsory, 
it  becomes  the  parents'  duty  to  see  that  the  child  gets  to 
school.  The  Inadequacy  of  the  means  for  getting  to  school 
gives  rise  to  no  right  of  the  student  to  demand  transportation 
beyond  what  the  law  authorizes,  since  no  one  has  the  right  to 
have  the  school  he  must  attend  located  at  any  particular  place. 
as  was  said  in  Lehew  v.  Brummell,  103  Mo.  546,  552: 


"The  distance  which  these  children  must 
go  to  reach  a colored  school  is  a matter 
of  inconvenience  to  them,  but  it  is  an  in- 
convenience which  must  arise  in  any  school 
system.  The  law  does  not  undertake  to 
establish  a school  within  a given  distance 
of  anyone,  white  or  blaok.  The  inequality 
in  distances  to  be  traveled  by  the  children 
of  different  families  is  but  an  incident  to 
any  classification,  and  furnishes  no  sub- 
stantial ground  of  complaint •" 
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Just  what  arrangements  the  school  district  and  the 
parents  of  these  children  may  make  to  cover  the  coat  of 
transportation  above  five  dollars  per  student  is  something 
left  to  their  own  judgnent. 

as  to  our  opinion  of  6eptsmber  30,  1&36,  to  Mr, 

Davis  Banning,  we  still  adhere  to  the  view  there  expressed, 
that  unless  the  school  district  does  comply  with  Section 
10350  up  to  the  full  extent  required  and  permitted  by  said 
law,  then  "such  school  district  shall  be  deprived  of  any 
part  of  the  public  school  funds  so  long  us  the  provisions 
of  this  section  (Sec.  15350)  are  not  complied  with,1' 

as  to  the  point  where  transportation  to  school  may 
begin,  we  wish  to  say  that  examination  of  the  statutes  fails 
to  disclose  a single  provision  which  undertakes  to  say  how 
far  a student  may  be  required  to  go  from  his  home  to  the 
point  where  he  may  catch  tht  school  bus,  That  being  so,  then 
it  appears  such  is  a matter  for  the  school  authorities  to  de- 
termine in  the  exercise  of  their  Judgment  in  laying  out  the 
route  of  the  school  bus. 


CONCLUSION 


It,  therefore,  is  our  opinion  that  where  there  are 
1 os s than  eight  negro  ohildren  in  a school  district,  it  is 
the  duty  of  the  district  to  send  the,,  to  school  in  some  dis- 
trict in  the  county  where  a school  is  maintained  for  ne^ro 
children,  and  that  saia  district  must  pay  their  tuition  and 
provide  at  least  the  sum  of  five  dollars  per  month  per  child 
for  transporting  said  children. to  senool;  that  where  five 
dollars  a month  will  not  defray  the  cost  of  transporting 
the  children  to  their  school,  then  the  parents  of  such  child- 
ren must  assume  the  additional  cost  under  such  conditions  as 
they  may  agree  upon  with  the  district;  that  failure  of  the 
district  to  pay  the  five  dollars  on  transportation  cost  de- 
prives said  district  of  the  right  to  any  pert  of  the  public 
school  fund;  and,  that  in  establishing  a transportation  route, 
there  is  no  legal  requirement  as  to  how  far  a student  may  be  re- 
quired to  go  in  order  to  reach  the  point  to  catch  a school  bus, 

Respectfully  submitted. 


LAWhhHCE  L.  BKaDnEY 

A rrftOVtD*  Assistant  .attorney  den*  ral 


HOY  KoK.IT TRICK 

Attorney  dene ral, 

llb/ld 


TAXATION:  In  case  of  death,  resignation  or  removal 

SUCCESSOR  TRUSTEE:  of  trustee  appointed  under  Jones-Munger 

Act,  successor  trustee  takes  trusteeship 
without  any  conveyance  from  original 
trustee  and  takes  title  to  all  properties 
acquired  under  authority  of  Section 
11131,  R.  S.  Mo.  1939. 


February  2,  1943 


Mr.  Maurice  W.  Covert 
Prosecuting  Attorney 
Texas  County 
Houston,  Missouri 


FILED 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  January  26th, 

1943,  in  which  you  request  an  opinion  from  this  department 
on  the  following  question: 


"In  the  sales  of  land  for  taxes  the  law 
provides,  as  you  well  know,  that  on  the 
third  sale  the  land  nay  be  bid  in  in 
trust  for  the  various  funds  for  which  the 
taxes  were  levied.  Section  11131  seems 
to  be  the  only  Section  which  controls 
the  procedure  of  selling  land  in  trust 
for  the  various  funds  and  seens  to  contem- 
plate that  a person  shall  be  appointed 
trustee  for  the  purpose  of  taking  the 
Title.  The  present  Trustee  in  Texas 
County  plans  to  resign  and  a now  Trustee 
will  be  appointed.  In  the  past  few  years 
this  Trustee  lias  taken  the  Title  to  the 
land  at  the  sales  in  his  name  with  the 
word  ’ Trustee T after  his  name.  The  law 
seems  to  be  vague  as  to  the  exact  proce- 
dure in  a matter  of  this  sort  and  I would 
like  to  have  the  benefit  of  your  opinion 
a3  to  whether  or  not  the  old  Trustee 
should  make  a transfer  to  the  County  or 
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i-r. 


to  the  successor  Trustee  of  all  the 

land  not?  In  his  name  or  whether.  In 
your  opinion,  the  Title  would  natur- 
ally pass  to  the  new  Trustoe  by  virtue 
of  his  appointment  v/ithout  any  record 
transfer  of  the  Title,  Another  point 
I would  like  you  to  consider  in  answer- 
ing this  inquiry  would  he  whether  or 
not  the  old  Trustee  would  retain  Title 
and  jurisdiction  over  the  land  now  in 
his  name  and  the  new  Trustee  would  be- 
come connected  only  with  the  land  sold 
to  him  after  his  appointment/1 


The  provisions  of  Section  11131,  R.  S.  Ho.  1939,  are 
applicable  to  your  question,  and  the  portion  of  said  section 
pertinent  to  your  question  reads  as  follows: 


"It  shall  bo  lawful  for  the  Cpunty 
Court  of  any  County,  and  the  Comp- 
troller, kayor  and  President  of  the 
Board  of  Assessors  of  the  City  of  St. 
Louis,  to  designate  and  appoint  a 
suitable  person  or  persons  with  discre- 
tionary authority  to  bid  at  all  sales 
to  which  Section  11130  is  applicable, 
and  to  purchase  at  such  sales  all  lands 
or  lots  necossary  to  protect  all  taxes 
due  and  owing  and  prevent  their  loss 
to  the  taxing  authorities  involved  from 
inadequate  bid3.  Such  person  or  persons 
so  designatod  aro  hereby  declared  as  to 
such  purchases  and  as  title  holders  pur- 
suant to  collector’s  deods  issued  on 
such  purchases,  to  be  trustees  for  the 
benefit  of  all  funds  entitled  to  partici- 
pate in  the  taxes  against  all  such  land3 
or  lots  so  sold.  Such  person  or  persons 
so  designated  shall  not  be  required  to 
pay  the  amount  bid  on  any  such  purchase 
but  the  collector’s  deed  : n suing  on  ouch 
purchase  shall  recite  the  delinquent 
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taxes  for  which  said  lands  or  lots 
were  sold,  the  amount  due  each  respec- 
tive taxing  authority  involved,  and 
that  the  grantee  in  such  deed  or  deeds 
holds  title  as  trustee  for  the  use  and 
benefit  of  the  fund  or  funds  entitled 
to  the  payment  of  the  taxes  for  which 
said  lands  or  lots  were  sold.  The 
costs  of  all  collectors’  deeds,  the  re- 
cording of  sane  and  the  advertisement 
of  such  lands  or  lot3,  shall  be  paid 
out  of  the  county  treasury  in  the  re- 
spective counties  and  such  fund  as  may 
be  designated  therefor  by  the  authori- 
ties of  the  City  of  St.  Louis.  All 
lands  or  lots  so  purchased  shall  be 
sold  and  deeds  ordered  executed  and 
delivered  by  such  trustees  upon  order 
of  the  County  Court  of  the  respective 
counties  and  the  Comptroller,  Layor  and 
President  of  the  Board  of  Assessors  of 
the  City  of  St.  Louis,  and  the  proceeds 
of  such  sales  shall  be  applied,  first, 
to  the  payment  of  the  costs  incurred 
and  advanced,  and  the  balance  shall  be 
distributed  pro  rata  to  the  funds  en- 
• titled  to  receive  the  taxes  on  the  lands 
or  lot3  so  disposed  of.  Upon  appoint- 
ment of  any  such  person  or  persons  to 
act  as  trustee  as  herein  designated  a 
certified  copy  of  the  order  making  such 
appointment  shall  be  delivered  to  the 
Collector,  and  if  such  authority  be  re- 
voked a certified  copy  of  the  revoking 
order  shall  also  be  delivered  to  the 
Collector.  Compensation  to  trustees  as 
herein  designated  3hall  be  payable  solely 
from  proceeds  derived  from  the  sale  of 
lands  purchased  by  them  as  such  trustees 
and  shall  be  fixed  by  the  authorities 
hereinbefore  designated^  but  not  in  ex- 
cess of  ten  percent  (10/£)  of  the  price 
for  which  any  such  lands  and  lots  are 
sold  by  the  trustees:  * 


iur,  Maurice 


••  • 


Covert 


2-2-43 


It  will  be  noted  that  no  provision  Is  made  In  this 
statute  for  the  appointment  of  a successor  trustee.  Al- 
though the  statute  does  provide  tl^at  If  the  authority 
granted  under  the  appointment  is  revoked  that  a certified 
copy  of  the  revoking  order  3hall  "be  delivered  to  the  col- 
lector. h y implication  this  language  would  indicate  that 
the  county  court  was  empowered  to  revoke  the  appointment 
of  a trustee. 

It  will  also  oo  noted  that  the  trustee  appointed  under 
this  act  has  no  authority  to  conve.  the  lands  purchased  at 
tax  salas  without  an  order  of  the  county  court.  13y  thi3  we 
may  inf or  that  the  trusteeship  Is  really  vested  in  the 
county  court  and  that  tile  person  naked  is  only  a nominal 
truateo. 

We  find  no  cases  in  this  state  on  the  point  which  you 
have  submitted,  that  is,  in  case  of  a ciiange  of  trusteeship 
does  the  original  tr  sfcee  have  such  an  estate  in  the  trust 
proporty  that  he  is  required  to  execute  a deed  of  conveyance 
to  his  successor,  we  think  the  rule  announced  in  65  C.  J., 
page  636,  Section  407,  would  be  applicable  under  our  statute, 
that  is,  "there  Is  authority  holding  broadly  that  on  appoint- 
ment of  a new  trustee,  title  to  the  trust  property  vests  in 
him  by  virtue  of  the  appointment,  and  without  necessity  of 
a formal  conveyance."  Since  our  statute  is  somewhat  indef- 
inite on  thi3  question  it  is  a question  which  should  be 
settled  by  the  legislature.  However,  we  think  there  may  be 
enough  implied  from  this  statute  as  it  is  to  support  our 
conclusion. 


CONCLUSION 


i'Tom  the  foregoing  it  is  the  opinion  of  this  department 
that  the  title  to  a trustee  appointed  by  the  county  court 
under  Section  11131,  It.  S.  LIo*  1930,  would  pass  to  a new,  or 
substitute  trustee  and  without  a conveyance  from  the  original 
trustee. 

We  aro  further  o'f  the  opinion  that  the  successor  trustee 
would  take  title  to  all  trust  property  held  by  the  original 
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trustee  under  authority  of  Section  11131,  supra. 

Respectfully  submitted. 


TYRE  .7.  BURTON 
Assistant  Attorney-General 


AP. RvVED: 


KOYT^mRTC- 

Attorney-General 


TUB:  CP 


DISTRICTS*  Water  districts  formed  under  Article  IT , Chapt. . 
1 * 79,  R.  S.  1939,  do  not  have  exclusive  right  to 

sell  water  in  their  territorial  limits. 


i o eruary  17,  1943 


r.  Ferry  * • oortnor 
Attorney  at  haw 
oUlto  306  Co.i  iorco  ilug., 
Kansas  City,  . issouri 


hear  Jlr: 


This  will  acimowlod  o receipt  of  your  1 ttor  of 
February  12th  in  which  you  request  an  opinion  of  this  apart- 
ment. lour  opinion  request,  omitting  caption  ano  si  :nuturo, 
is  as  follows: 

"I  represent  hater  district  ^ of 
Jacicson  County,  Missouri,  and  wo  are 
confronted  v ith  a situation  where oy 
Kansas  City,  Ml seouri,  is  now  laying 
a pipe  line  through  our  District 
directly  from  one  side  to  the  other 
aide  of  our  district  and  It  may  bo  that 
In  the  future  the  City  may  aosiro  to 
soli  water  to  our  customers  or  prospec- 
tive customers  in  our  t3rritorial  ols- 
trict  also  wo  now  have  ono  small  com- 
petitor who  buys  airoctly  from  tho  City 
and  soils  from  its  line  to  people  in 
our  District. 

” e are  Incorporated  undor  Chapter  79, 

Article  12,  of  tho  a vised  Statutes  for 
i Issouri  of  1939.  I find  no  decisions 
in  the  3tato  of  Missouri  by  our  ipp  illate 
Courts  wheroby  I can  vise  them  for  an 
authority  in  advising  my  client  whethor 
or  not  we  have  oxclusivo  righto  to  soli 
water  In  our  j latrict  and  that  should 
any  other  ator  Company  whether  It  be 
Kansas  City  or  a private  Individual  aosire 
to  go  into  our  district  and  supply  rater 
to  our  customers  or  prospective  customers 
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or  othor  people  within  our  district, 
whether  wo  would  be  within  our  rights 
to  file  an  injunction  suit  to  prohloit 
this  • 

"Therefore  I vould  appreciate  your 
opinion  n3  to  whother  or  not  we  have 
exclusive  rights  to  sell  v.ater  within 
our  territorial  Units, 

"Your  opinion  would  be  greatly  appre- 
ciated by  the  writer  as  well  as  at or 
district  *6  of  Jucxson  County," 

As  you  state  in  your  request,  there  have  ooon  no 
court  uoc^slons  on  Article  12  of  Chapter  79,  H.  S,  Lo,  1939, 
minion  doal  with  tlio  formation  of  public  water  sup  ;ly  districts. 

In  view  of  this  fact  it  is  necessary  to  examine  the  statutos 
in  such  article  in  an  effort  to  arrive  at  the  intent lorn  of  the 
Legislature  at  the  time  it  was  onactod,  l,o  feel  that  tills 
can  be  accomplished  by  a study  of  Section  12620  of  the  Laws 
of  i issourl  for  1941,  page  333,  which  provides  as  follows: 

"This  article  is  Intended  to  make  posslblo, 
througn  puollc  corporations,  in'  counties 
waicli  now  have  or  may  hereinafter*  iiavo  a 
poxrui  tion  of  twelve  thousand  fivo  hundred 
inhabitants  or  more,  conveniences  in  the 
use  of  water,  ample  in  quantity  for  all 
needful  purpos  -o  and  pure  and  wholesome 
in  quality,  furnished  from  common  sources 
of  supply  to  many  inhabitants  of  our  stale 
no.  denied  such  privileges;  and  thereby 
promote  public  health  and  sanitation,  make 
available  conveniences  not  otherwise  pos- 
sible, and  for  the  general  public  welfare," 

This  section  a lends  Section  12620,  A,  S,  no,  1939,  by  merely 
c anging  the  necessary  population  from  twenty-five  thousand  in- 
haoitant3  to  twelve  thousand  fivo  hundred  Inhabitants , This 
n.jnber,  of  course,  is  tire  minimum  oasis  as  sot  oy  the  Le  .lslature. 

As  can  be  soea  from  reauin  this  section  of  the  statutes 
tne  purpose  of  tno  formation  of  such  public  water  sup  districts 
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Mr.  Perry 


is  for  tuo  pra.otio,:  of  public  health  ana  sanitation,  to 
furnish  conveniences  not  otherwise  possible,  and  for  t.no 
general  puolic  welfare.  It  is  com  ion  knowledge  that  in 
.any  localities  there  is  not  an  available  water  suoply,  and 
we  feel  tliut  the  intention  of  the  Legislature  in  passing 
this  article  12,  was  for  t;ie  benefit  of  the  people  living 
in  sucn  a locality  ano  for  tnoir  general  welfare.  If  there 
is  a possibility  of  a water  supply  from  more  than  one  sourco, 
of  course  this  might  possibly  act  to  the  benefit  of  tho  public 
al30. 

o have  carefully  studied  and  real  tine  ontire 
article,  beginning  at  .action  12621  and  ending  with  lection 
12638,  ana  also  Section  12620  of  the  Laws  of  . issouri  for 
1941,  and  nowhere  do  wo  fine  in  thoso  provisions  any  Intima- 
tion that  such  water  district  shall  have  e;;clu3ivo  right  to 
sell  water  In  tho  district  included  In  Its  terx'itorial  limits. 

action  1;.:624  sots  out  the  powers  of  a public  water 
supply  uistrict  Dut  does  not  say  that  it  snail  have  the  ex- 
clusive right  to  soli  water  in  its  district.  Those  water 
supply  districts  may  issue  bonds  ana  estimate  tho  tax  levy 
which  is  to  be  levied  by  the  county  court,  but  wo  do  not  fool 
tiiat  under  any  of  the  powers  conferred  upon  those  districts 
by  tho  Revised  tatutes  that  V ator  District  No.  6 of  Jackson 
County,  Missouri,  has  the  exclusive  right  to  sell  water  in 
its  territorial  limits. 


Respectfully  submit ted. 


JO  hi;  3.  PHIjjLIP3 

As  s i s tan t At t ornoy - General 


APf.v..V  D: 


m . CHIT  HICK 
Attorney-General 


JSP : JG 


OFFICERS:  ELECTIONS:  Present  incumbents  in  townships 

hold  over  for  another  term  when 
no  election  was  held. 


April  15,  1943 


Honorable  i aarice  W.  Covert 
Prosecuting  Attorney 
Texas  County 
Houston,  ills  sour  I 
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Dear  Sir : 


be  are  ir.  receiot  of  your  request  lor  an  opinion, 
under  date  of  April  13,  1943,  wl  ich  reads  as  follows! 


"Texas  County  has  adopted  the  town- 
ship organization  law  as  provided  in 
Chapter  101  of  the  Statutes  and  is  now 
operating  under  township  organization. 

One  of  the  Townships  In  this  County, 
Roubidoux,  failed  and  ne  looted  to 
hold  & Township  Election  as  is  provi- 
ded in  Article  4 of  the  Chapter  on 
township  organization.  ‘ ow  the  ques- 
tion has  arisen  as  to  the  legality  of 
the  old  board  to  continue  in  office  for 
another  term  or  if  the  offices  are  va- 
cant the  question  as  to  who  has  the 
right  to  fill  the  vacancies.  Ordinarily 
vacancies  ir.  all  offices  in  the  township 
except  Justices  of  the  Peace  are  to  be 
filled  by  aopointmert  by  the  Township 
hoard,  but  in  this  instance  there  is  a 
question  In  my  mind  as  to  whether  the 
township  has  a le  al  township  board. 

If  not  then  the  lav/  seems  to  be  silent 
as  to  whether  or  not  the  old  officers 
hold  over  urtil  the  successors  are  elec- 
ted and  qualified  or  whether  the  County 
Court  wo  Id  ha\e  a right  to  appoint  offi- 
cers or  whether  the  township  could  now, 
at  this  late  date  and  Irregular  time, 
hold  a towrship  election.  The  way  the 
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matter  now  stares  all  actions  of  the 
township  board  and  of  each  and  every 
towrshl  officer  would  be  subject 
to  attack  on  the  grounds  that  the 
officer  or  officers  performing  such 
official  acts  were  not  legal  officers. 
1 would  appreciate  an  opinion  from 
your  department  or  the  above  matter.” 


Article  1,  Chapter  101  and  bee  cion  13944  of  Article 
4,  of  the  Revised  Statutes  of  .Missouri,  1939,  provides 
that  the  election  of  the  township  officers  in  counties 
under  township  organization  should  have  been  held  on 
March  23,  1943. 

Section  13945  K.  s.  i-*issouri,  1939,  reads  as  foll- 
ows : 


”There  shall  be  chosen  at  the  biennial 
election  in  each  township  one  trustee, 
who  shall  be  ex  officio  treasurer  of 
the  township,  one  township  collector, 
and  one  township  clerk,  who  shall  be 
ex  officio  township  assessor,  one  con- 
stable, two  members  of  the  board,  and 
two  justices  of  tie  peace:  Provided, 
the  same  persons  may  be  elected  members 
of  the  board  and  justices  of  the  peace, 
at  the  same  election,  and  hold  both  offi- 
ces; also  the  same  person  may  be  elec- 
ted constable  and  collector  at  the  same 
election  and  hold  both  offices  at  the 
same  time,  by  taking  the  proper  oath  of 
each  office  and  giving  the  bond  required 
by  law.” 

Under  this  section  one  trustee  and  two  members  of  the 
board  are  chosen  at  the  biennial  election,  They  compose 
the  board  of  directors  as  set  out  under  Section  13976  R. 
S.  xdissouri,  1939. 

section  13960  R.  3.  Missouri,  1939,  partially  reads 
■as  follows: 


" * * * * Township  officers  shall  hold 
their  offices  for  two  years,  and  until 
their  successors  are  chosen  or  appointed 
and  qualified.” 


V 
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The  above  section  complies  with  Section  5,  Article 
XIV  of  the  Constitution  of  Missouri,  which  reads  as  follows: 


"in  the  absence  of  any  contrary  pro- 
vision, all  officers  now  or  hereafter 
elected  or  appointed,  subject  to  the 
right  of  resignation,  shall  hold  office 
during  their  official  terms,  and  until 
their  successors  shall  be  duly  elected 
or  appointed  and  qualified." 


In  construing  Section  5,  Article  XIV  of  the  consti- 
tution, the  Huor.me  Court  of  this  State.  In  the  case  of 
Langston  v.  Howell  County,  79  3.  • (2d;  99,  pars.  3,4, 

said : 


"Our  Constitution  (section  5,  art.  14) 
provides  that:  ’In  the  absence  of  any 
contrary  provision,  all  officers  now 
or  hereafter  elected  or  appointed,  sub- 
ject to  the  right  of  resignation,  shall 
hold  office  during  their  official  terms, 
and  until  their  successors  shall  be  duly 
elected  or  appointed  and  qualified,1  and 
section  11196  R.  S.  1929  (section  9168, 

K.  S.  1919),  Mo.  ft.  Ann.  Section  11196, 
p.  6141,  reads:  'All  officers  elected  or 
appointed  by  the  authority  of  the  laws  of 
this  state  shall  hold  their  offices  until 
their  successors  are  elected  or  appointed, 
commissioned  and  qualified.'  We  find  no 
constitutional  or  statutory  provision  which 
either  expressly  or  by  implication  excludes 
the  county  highway  engineer,  or  the  office 
of  county  highway  engineer,  from  the  oper- 
ation and  effect  of  the  foregoing  consti- 
tutional and  statutory  rule  so  that  since 
there  is  no  'contrary  provision'  the  rule 
so  prescribed  must  be  applied.  It  Is  said 
In  46  C.  J.  p,  968:  'The  general  trend  of 
decisions  in  this  country  is  that,  in  the 
absence  of  an  express  or  implied  consti- 
tutional or  statutory  provision  to  the 
contrary  an  officer  is  entitled  to  hold 
his  office  until  his  successor  Is  appoint- 
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ed  or  chosen  and  has  qualified.' 
Langston's  official  term  was  fixed 
at  one  year,  but  upon  the  expira- 
tion thereof,  no  successor  having 
been  appointed,  his  right  to  hold 
such  office,  and  his  title  thereto, 
continued  until  the  right  of  a duly 
appointed  and  qualified  successor 
attached.  His  right  to  hold  over 
and  his  continuance  in  the  office 
was  of  course  contingent  and  de- 
feasible subject  to  be  terminated  at 
any  time  by  the  appointment  and  quali- 
fication of  his  successor.  During 
the  time  an  officer  so  holds  over, 
under  the  provisions  of  the  consti- 
tutional and  statutory  provisions, 
sunra,  he  holds  the  office  as  a de 
jure  officer  (46  C.  J.  p.  969)  and  by 
the  sar  e tenure,  after  the  prescribed 
term,  until  the  right  of  his  duly  cho- 
sen and  qualified  successor  attaches. 
It  therefore  appears  that  the  trial 
court  v/as  in  error  as  to  the  applic- 
able rule  of  law,  and  in  holding  that 
Langston  was  not  entitled  to  hold  over 
and  continue  ir.  office  after  the  ex- 
piration of  the  term  prescribed  by  the 
order  of  appointment." 


We  find  no  statutory  provision  which  would  prevent 
the  board  of  directors  of  a township  from  holding  over. 

In  view  of  the  holding  ir  the  case  of  Langston  v.  Ho  ell 
County,  supra,  it  is  the  settled  law  in  this  State  that 
where  there  is  no  contrary  provision  as  to  the  term  of 
office  or  number  of  terms  of  office,  the  officeholder 
holds  office  during  his  official  term  and  until  his 
successor  shall  be  duly  elected,  or  appointed,  and  quali- 
fied. 


Also,  in  the  case  of  State  v.  Brown,  274  S.  W.  965, 
par.  1,  the  court  said: 


"The  law  Is  well  settled  that,  where 
a public  officer  is  elected  or  ap- 
poi  ted  to  hold  office  for  a definite 
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period,  and  until  his  successor  is 
appointed  or  elected  and  qualified, 
failure  to  appoint  or  elect  a suc- 
cessor at  the  end  of  such  period  does 
not  work  a vacancy.  State  ex  rel  Lusk, 

18  j.lo.  333;  Stete  ex  rel.  Stevenson  v. 
Smith,  87  Lo.  158.  It  follows  that  the 
incumbent  properl,  holds  until  his  suc- 
cessor is  elected  or  appointed  and  quali- 
fied, and  it  is  then  only  that  his  term 
expires.  Stete  ex  rel.  Robinson  v.  Ihomp- 
son,  38  i*o.  192;  State  ex  rel.  v.  Hanson, 
73  ho.- 78." 


Under  the  above  holding  the  same  law  applies  in  the  case 
of  an  election  or  an  appointment. 

Since  Section  13944  h.  S,  i-iissouri,  1939,  sets  the 
time  of  the  election,  and  there  is  no  provision  for  a 
special  election  ai  any  other  time,  the  election  can 
only  be  h6ld  at  tie  time  specified.  That  an  election 
must  be  held  on  the  date  set  out  by  statute  was  held  in 
the  cases  of  state  ex  rel  caker  v.  i iala,  47  >to,  310; 

State  ex  rel  McHenry  v.  Jenkins,  43  o.  26;  State  ex  inf. 
v.  Lund,  167  Mo.  228,  1.  c.  234;  State  ex  inf.  Smelt, 

152  -wo.  512,  1.  c.  517;  and  State  ex  inf.  Attorney  General 
v.  Dobbs,  182  ho.  359, 


COUCLUSIOfl 


It  is,  therefore,  the  opinion  of  this  depart n^nt 
that  even  though  one  of  the  townships  in  "Texas  Cointy, 
wnich  is  uncer  township  orgar izatior  , neglected  to  hold 
an  election  for  the  election  of  the  township  board,  the 
present  incumoent3  hold  over  for  another  term  until  the 
next  election  of  township  officers. 

it  is  further  the  opinion  of  this  department  that 
even  though  no  election  had  been  held  that  there  is  no 
vacancy  to  be  filled,  either  by  the  county  court  or  by 
any  board  of  directors  of  other  officers  who  are  appointed 
by  the  township  board. 


Respectfully  submitted 

API-ROVED  bY:  H.  J.  BURKi- 

Assistant  Attorney  ueneral 


ROY  iiicKl'i'TRlCK 

Attorney  General  of  i.iissouri 
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TOWNSHIPS:  Fair  Labor  Standards  Act  does  not  apply  to  employees 
of  township  or  other  political  sub-divisions  of  the 
State. 
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ilon.  i.aurlce  . Covert 
Prosecuting  Attorney 
. exas  County 
Houston,  i isscuri 


Lear  Ir: 


_ne  Attorney- Jeneral  wishes  to  acknowledge  receipt 
of  your  letter  of  Lay  oth,  in  which  you  request  an  opinion 
this  Department*  Phis  request,  omitting  caption  and 
signature,  is  as  follows: 

”A  request  has  been  made  of  me  oy  a 
member  of  a To mshlp  board  as  to  whether 
or  not  townships  are  required  to  comply 
with  the  provisions  of  the  National  age 
and  Hour  Lav:  In  rolatlon  to  their  em- 
ployees on  road  work  and  other  township 
work*  111  you  kindly  give  ue  an  opinion 
on  this  question?” 

The  National  age  and  Hour  Lav.,  which  you  mentioned 
in  your  request,  is  undor  the  Federal  Statutes,  known  and 
denominated  as  the  "Fair  Laoor  Standards  Act,  and  is  to  be 
found  under  ^itlo  29  of  the  U.S.C.A.,  undor  the  heading  'Laoor,'1 
This  act  is  Chapter  0 of  such  heading  and  comprises  Sections 
201  to  219  of  the  laoor  statutes.  These  regulations  are  sot 
out  bet  eon  pages  439  and  558  of  Title  29.  Section  203  of 
Title  29,  on  page  447,  is  entitled  "Definitions”  and  defines  the 
vord  employer”  aa  used  in  the  "Fair  Labor  Standard.  Act.”  This 
definition  is  as  follows: 

”(d)  •employer*  includes  any  person  act- 
ing directly  or  indirectly  in  tho  interest 
of  an  employer  in  relation  to  an  employee 
out  snail  not  include  the  United  states  or 
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any  staoo  or  political  :/a>i  i vision  of 
n stnt  , or  air  lnocr  organisation  (other 
t;ian  when  acting  as  an  employer),  or  anyone 
acting  in  tne  capacity  of  of  floor  or  a ont 
of  such  laoor  organization,” 

It  v.  ill  oa  soon  'fro  a cction  206,  of  Title  29,  that 
this  refers  to  "every  employer"  anu  his  duties  a_  to  aininum 
a ;os  of  eapl-yees,  l'he  sa  o condition  'ill  oo  founa  in  pec- 
tin. 207,  which  also  rafors  to  "oaployor.”  Therefore.,  it  is 
apparent  tnat  if  an  o.ploy..r  happens  to  oe  a political  suo- 
dlvisiou  of  the  f tato  of  Missouri,  that  the  air  ^n.or  tandards 
Act  uoos  not  apply  undor  the  definition  _ot  out  In  Section  203 
of  Title  29,  quotou  aoove.  fill-  conclusion  concoquontly  cringe 
us  to  tiio  question  of  whether  or  not  townships  in  tno  tato  of 
Missouri  are  political  sub-divisions  of  the  tato. 

jihe  ia~t  cuso  doaliiig  directly  i..  point  on  tuis  matter, 
iiicn  e anv3  oeo.»  able  to  find  in  our  r-soarcli,  is  tue  case  of 
.right  county  ex  rel,  nlk  Crook  Township  v#  Tho  ! armor:  and 
i or  chant  8 .an-:,  uo  S*  • (2u)  32*  Tlio  Court  in  this  ense  hade 
t. _ 3 following  statement: 

”i  or  cover,  an  organised  to  nsulp,  in  a 
county  unuor  to.  nahip  organisation.  Is  a 
. poi.itica.1  suo-dl vision  of  tho  state  undor 
action  12,  Article  VI  of  the  Constitution,” 

(Citing  Drai  istrlct  v.  Trail  reek 

...ip,  317  o.  ob3,  ...  c.  J41,  97  . . 1.) 

section  12  of  Article  VI  oi  tue  Constitution  of  . i soori,  spoken 
of  in  Lao  ajovo  quotation,  is  the  constitutional  provision  r.for- 
rin  to  tho  jurisdiction  of  the  .upraua  «ourt  o^  this  State,  and 
in  txio  last  sentence  therein  ve  find  tiio  folloivin  quotation: 

"o  * in  cases  rhoro  a county  or  other 
political  suj-.  ivision  of  the  : tate  or 
arty  tate  officer  Is  a parti-,  ai30L  in  all 
ca. os  of  felony •” 

In  otlur  vords,  tho  Court  In  this  c so  hold  that  a township  is  a 
poxiticai  sub-div  cion  of  tho  tato  a.id  a.  such  all  c;uoe  Involving 
suen  torash  p may  oe  or  ought  to  the  uprome  Court  oitn^r  b;  an 
appeal  or  rit  of  error. 
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Conclusion 

iherafore,  in  liar  of  tiia  above,  it  is  the  opinion 
of  this  .'apartment  that  townships  in  tlio  tato  of  Missouri  are 
not  required  to  comply  v.ith  the  provisions  of  the  National 
ago  and  hour  oar. , others  iso  knovn  a.  the  Fair  Laoor  Ct  and  art  3 
vet.  In  relation  to  their  employees  on  roau  work  and  other  town- 
ship work* 


Aospuctfully  su omit tod. 


Join:  . . PHILLIPS  • 

Assistant  .ttornoy-General 


APPROVED: 


ROY  AcKIT'i'AICK 
At tomey- General 
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COUNTY 

COLLECTOR: 


All  statutory  requirements  in  sale  for  de- 
linquent taxes  must  be  complied  with  exactly 
as  prescribed.  A sale  held  in  any  other 
manner  renders  the  transaction  void. 


July  6,  1943 


Honorable  Phil  H.  Cook 
Prosecuting  Attorney 
Lafayette  County 
Lexington,  lissouii 


? 


*/ 


Dear  Mr.  Cook: 


This  office  is  in  receipt;  of  your  letter  together  with  a 
request  from  Mr.  Leo  a.  .olienman,  County  Collector  of  La- 
fayette County.  The  full  text  of  Mr.  ollenman* s letter 
is  as  follows: 


"This  office  desires  information  concerning 
the  status  of  certain  tracts,  lots  or  parcels 
of  land  that  are  now  carried  on  our  delinquent 
land  tax  book. 

"The  law  provides  that  the  Collector  is  re- 
quired to  advertise  and  offer  for  sale  these 
delinquent  properties,  and  we  are  not  sure  as 
to  the  status  of  some  of  these  properties. 

"In  November  1S36  and  1940  some  of  these  pro- 
perties were  offered  for  sale  by  former  Col- 
lector Lam  Smith,  and  at  the  third  sale  the 
properties  were  bid  in  by  V.m.  H.  Cohrs  as 
Trustee  for  Laiayette  County. 

"For  two  years,  1941  and  1942,  the  record  of 
these  properties  was  maintained  separate  from 
the  other  delinquent  properties,  and  kept  in 
the  back  of  the  land  book.  The  properties 
were  sold  for  the  taxes  due  for  the  year  1930 
and  later.  Mr.  Cohrs  would  not  accept  the 
trusteeship  of  these  properties,  claiming 
that  the  sales  were  not  legally  conducted, 
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and  that  Lafayette  County  has  no  legal  autho- 
rity to  hold  or  dispose  of  these  properties. 

No  deeds  to  these  properties  were  made  by  the 
Collector  or  accepted  by  the  Trustee. 

"Due  to  the  fact  that  this  office  will  soon  be 
required  to  advertise  and  offer  for  sale  de- 
linquent properties  now  on  the  delinquent  book. 
In  view  of  the  above,  oan  we  again  advertise 
the  properties  heretofore  advertised  and  sold  to 
Mr*  Chors  as  Trustee,  or,  are  these  properties 
now  out-lawed." 


An  examination  of  the  procedure  under  delinquent  and  back 
tax  matters  in  the  State  of  Missouri  reveals  the  fact  that 
the  following  statutes  apply  to  the  problem  as  outlined  by 
your  collector:  Seotions  11126,  11127,  11129,  11130,  and 

11131  R.  S.  Mo.,  1939.  We  will  proceed  to  take  these 
sections  up  in  detail  together  with  decisions  as  they  ap- 
ply thereto.  You  will  note  that  these  sections  are  not 
quoted  because  of  their  very  great  length  and  for  the  fur- 
ther reason  that  you  are  already  familiar  with  the  details 
of  same. 


At  Section  11126  we  find  the  provision  that  the  collector 
shall  publish  a list  of  delinquent  lands  before  the  sale  of 
any  lands  without  judicial  proceedings  to  enforce  a lien  of 
the  state  for  taxes.  In  its  express  terms  this  statute 
provides  in  detail  how  property  shall  be  offered  for  sale. 
It  gives  express  directions  as  to  the  mode  and  manner  of 
the  sale  and  leaves  no  doubt  as  to  the  matters  pertaining 
to  publication  prior  to  the  sale. 


We  direct  your  attention  to  the  decision  of  Schlafly  v. 
Baumann,  341  Mo.  755,  108  S.  W.  2d  363,  366: 


" * ‘ * * * Statutory  provisions  prescribing  the 
time  and  place  of  tax  sales  have  been  strictly 
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construed  in  favor  of  the  taxpayer  and  strict 
compliance  therewith  rigorously  exacted.  The 
maxim,  ' iixpressio  unius  est  exclusio  alterius,* 
is  especially  apropos.  Keane  v.  Strodtman, 

323  Mo.  161.  167  (II),  16  S.  W.  (2d)  896,  898. 

♦ ******!, 


The  court  in  Rubey  v.  Huntsman,  32  Mo.  501,  504,  said: 


„*****  The  9th  sec.  of  the  15th  art.  of 
the  act  concerning  Revenue  (R.  C.  1845,  p. 
949,)  provides  that  the  Sale  shall  be  made 
♦before  the  courthouse  door  of  the  county.* 

It  is  well  established  in  this  State  that  a 
person  claiming  to  hold  land  under  a sale  for 
taxes  can  only  maintain  his  title  when  the 
law  has  been  strictly  pursued.  It  is  imma- 
terial whether  it  was  more  convenient  to  all 
persons,  or  better  in  any  respect  to  sell 
within  than  before  the  courthouse;  the  law 
has  prescribed  the  place  of  sale,  and  that 
is  the  only  proper  place;  it  is  so  because 
the  law  has  said  so,  and  there  can  be  no  rea- 
soning about  it.  (Reed  v.  Morton,  9 Mo.  868; 
Donohoe  v.  Veal,  19  Mo'.  331;  State. ex  rel. 
Donohoe,  v.  Richardson,  21  Mo.  420.)" 


This  view  Is  also  held  by  the  court  in  Mohair  v.  Jenson, 
33  Mo.  312,  and  the  case  of  Rubey  v.  Hunt sioan,  supra,  is 
cited  as  authority.  Further,  in  the  case  of  Keene  v. 
Barnes,  29  Mo.  377,  378,  the  court  held  the  following: 


"A  county  collector  making  sale  of  land  for 
taxes  under  the  act  of  February  13,  1847, 
(Sees.  Acts,  1847,  p.  119,  sec.  10,)  was 
bound  to  make  his  sales  before  the  door  of 
the  court-house  of  the  county;  so  also  he 
was  required  to  set  up  at  the  court-house 
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door  a copy  of  the  advertisement  by  the  register 
of  lands  of  all  the  unredeemed  lands  of  the  state 
for  sale,  also  to  set  up  at  the  most  public 
places  in  the  county  the  twenty  slips  received 
from  the  register  setting  forth  the  lands  and 
lots  advertised  in  each  county.  If  these  requi- 
sites were  not  complied  with,  the  sale  by  the  col- 
lector would  be  invalid.” 


In  Beckwith  v.  Curd,  347  Mo.  602,  148  S.  W.  2d  800,  803,  the 
Court  said: 


"We  think  the  rule  is  well  established  that 
when  an  administrative  officer  sells  property 
at  a tax  sale,  a strict  compliance  with  the 
statutes  is  required.  The  omission  of  the  1931 
and  1932  taxes  from  the  notice  of  sale  voided 
the  sale  by  the  city  to  the  respondents  because 
the  notice  did  not  include  all  the  delinquent 
taxes  as  required  by  Section  6208,  supra." 


And  in  State  ex  rel.  Hayes  v.  Snyder,  41  S.  W.  216,  139  Mo. 
549,  the  Court  said: 


"The  State  has  two  methods  by  statute  for  col- 
lecting taxes  against  real  estate.  One  is  by 
suit  to  enforce  the  State’s  speoial  lien  against 
the  specific  piece  of  property;  by  the  other, 
the  collector  is  given  power  to  seize  and  sell 
personal  property,  without  judgment,  for  the 
payment  of  all  taxes." 


At  Section  11127  the  period  of  sale  and  manner  of  bids  is 
outlined  in  detail,  and  the  decisions  as  they  apply  to 
this  particular  section  may  be  found  as  follows:  Roth  v. 

Gabber t,  123  Mo.  21,  27  S.  W.  528;  Reeds  v.  Morton,  9 Mo. 
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878;  Comfort  y.  Ballingal,  134  Mo.  281,  35  S.  W.  609,  612, 
in  whioh  the  Court  said: 


"When  the  process  of  collecting  taxes  by  the  sale 
of  lands  for  their  nonpayment  is  a summary  remedy, 
as  in  the  case  at  bar,  and  the  law  requires  that 
certain  things  be  done  by  the  officer  making  such 
a sale,  in  connection  therewith,  nothing  less 
than  a strict  compliance  with  such  requirements 
will  suffice;  and,  unless  it  appear  that  the  law 
has  been  strictly  complied  with,  the  sale  will  be 
void.  * * * * * * " 


And  Kries  v.  Holladay-Klotz  Land  and  Lumber  Co.,  121  Mo.  App 
184,  98  S.  W.  1086,  108£,  which  cites  Reeds  v.  Morton,  supra 
and  in  which  the  Court  stated  the  following: 


„«****  We  qUQ^e  from  Judge  Cooley’s  work: 

'At  the  oommon  law  it  w^s  necessary  that  one  who 
olaimed  to  hare  obtained  title  to  property  of 
another  under  proceedings  based  upon  a neglect 
of  public  duty  should  take  upon  himself  the  bur- 
den of  showing  that  the  duty  existed  and  had  not 
been  performed,  and  that  in  the  consequent  pro- 
ceedings the  law  had  been  complied  with  by  those 
who  had  them  in  charge.  Kxpecially  if  the  pro-  - 
ceedings  would  operate  with  severity,  and  be  in 
their  effects  something  in  the  nature  of  a for- 
feiture, the  law  was  strict  in  its  requirement 
that  his  evidence  should  exhibit  the  proceedings 
from  step  to  step,  and  show  that  each  of  the 
safeguards  with  whioh  the  statute  had  surround- 
ed the  delinquent  for  his  protection  in  this  very 
emergency  had  been  duly  observed.  And  this  ten- 
derness for  his  interests  appeared  but  reasonable. 
Of  what  service  could  it  be  that  aifeguards  were 
provided,  if  observance  was  not  essential — if  a 
careless  or  incompetent  officer  might  overlook  or 
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disregard  them  with  impunity,  and  deal  with  the 
property  of  the  citizen  as  if  his  position  as 
an  officer  of  the  government  vested  him  with  a 
dispensing  authority  over  legislation,  and  au- 
thorized him  to  make,  in  his  discretion,  a law 
for  the  case  as  he  proceeded.  This  rule  of  the 
common  law  has  not  heen  modified  by  decisions, 
and  is  still  recognized  and  enforced  where  stat- 
utes heve  not  changed  it.  It  may  consequently 
be  said  to  be  the  general  rule  that  the  party 
claiming  lands  under  a sale  for  taxes  must  show 
affirmatively  that  the  law  under  which  the  sale 
was  made  has  been  substantially  complied  with, 
not  only  in  the  sale  itself,  but  in  all  the  an- 
terior proceedings.* 

"The  doctrine  thus  expressed  has  been  declared 
in  substance  by  the  Supreme  Court  of  this  state 
from  its  surliest  decisions  in  construing  every 
enactment  which  has  been  on  our  statute  books 
regarding  the  sale  of  land  for  taxes.  Morton 
v.  Reeds,  6 Mo.  64;  Reeds  v.  Morton,  9 Mo.  878; 
Yankee  v.  Thompson,  51  Mo.  234.  But  the  reason 
for  the  acceptance  of  the  doctrine  defines  its 
limits.  It  exists  for  the  protection  of  the 
owners  of  property  whose  interests  are  sacrifi- 
ced by  Judicial  sales  for  their  oraralssione  of 
public  duty.  It  Is  for  them  the  law  requires 
various  acts  to  be  done  before  their  property 
can  be  sold;  and  if  some  official  fails  to  per- 
form one  of  the  essential  acts,  the  legal  rights 
of  the  oitizen  having  been  ignored  to  that  ex- 
tent, his  property  cannot  be  taken  from  him. 
Hence  we  think  the  rule  applies  only  in  cases 
where  the  contest  Is  between  the  purchaser  at 
the  tax  sale,  or  some  one  claiming  under  him, 
and  the  original  owner  or  person  claiming  under 
the  latter,  or,  at  most.  In  conti over sies  be- 
tween the  holder  of  the  tax  title  and  some  one 
asserting  another  title.  It  ought  not  to  be 
applied  in  a case  between  the  owner  under  a 
sale  for  taxes  and  an  intruder  who  Injuries  the 
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inhoritarce  without  any  claim  of  title  or  pre- 
tense of  right  to  enter  on  the  premises.  * * * " 


Coming  now  to  Section  11129,  v/hich  concerns  itself  with  the  re- 
offering  of  deliniuent  lands  and  lots  where  they  have  not  been 
sold  under  the  first  sale,  we  find  it  unnecessary  to  do  more 
than  oite  this  section.  Also  Section  11130  contains  the  pro- 
visions of  the  third  sale,  and  Section  11131  contains  the  pro- 
vision that  the  county  may  bid  in  delinquent  lands  to  protect  them 
selves. 


CONCLUSION 


From  the  statutes  cited  and  the  decisions  which  wo  have  offered 
for  your  information  we  conclude  that  all  of  the  prerequisites 
must  be  shown  to  have  existed  to  enable  the  collector  to  hold 
the  sale.  The  sale  must  be  held  exaotly  as  prescribed  by 
statute;  and  if  conducted  in  any  other  manner,  the  conveyance  is 
void.  We  are  further  of  the  opinion  that,  since  In  the  present 
instance  no  conveyance  was  ever  made  nor  an  acceptance  given  by 
the  trustee,  there  has  not  been  a compliance  with  the  statutes  in 
the  sale  of  this  property.  Since  we  conclude  that  no  sale  was 
ever  held  in  the  present  instance,  we  further  find  that  no  stat- 
ute of  limitations  could  run  In  the  present  instance. 


Bespeotfully  submitted, 


APPROVED : 


L.  I.  ’ 'ORRIS 

Assistant  Attorney-General 


ROY  MoKITTRICK 
Attorney-General 


LIM:FS 


COTJf  TY  P1 t. n BV  <E'.;JS:  County  Court  must  r®ke  a,/propriat Ion  to 

county  farm  organization,  and  extension 
EXTENSION  A.QE1TT  : agents  must  maintain  office  at  county  seat. 


December  10,  1943, 

Hon.  Phil  H.  Cook, 

Prosecuting  Attorney 
Lafayette  Cour ty, 

Lexington , ki  s 50x0*1  • 


Dear  Sir: 

Phis  will  acknowledge  receipt  of  your  letter 
of  October  30,  1943,  as  follows* 

"The  County  Coxxrt  has  requested  me  to  ask 
for  an  opinion  fro»  your  office  on  the  follow- 
ing: The  Count  Farm  Organization,  The  County 
Agricultural  Agent,  and  The  Home  Demonstration 
Agent  of  Lafayette  County,  maintain  their  of- 
fices and  headqxxarters  in  Kigginsvllle , Mis- 
souri, which  is  not  the  county  seat,  assuming 
that  the  County  Agricultural  Agent  and  The 
County  Home  Demonstration  Agent  fails  or  refus- 
es to  move  their  offices  and  headquarters  to 
the  county  seat,  as  provided  In  House  bill  Jsio. 

112  of  the  Sixty-Second  General  Assembly,  would 
the  County  Court  have  authority  to  appropriate 
and  pay  the  funds  provided  in  house  bill  i.o.  112 
to  the  County  Fann  Organization." 


FILED 

t 


The  provisions  of  House  bill  112  appear  In  haws, 
1943,  page  319  et  seq.  Seotion  5 of  said  act  is  as  follows: 


"The  board  of  directors  of  the  county  farm 
organization,  in  cooperation  with  the  county 
court  and  the  University  of  Missouri  College  of 
Agriculture,  shall  prepare  an  annual  financial 
budget  covering  the  county’s  share  of  the  cost 
of  carrying  on  cooperative  extension  work  in 
agriculture  and  home  economics  px*ovided  for  in 
this  act,  which  shall  be  filed  with  the  county 
court  in  class  4 of  the  budget  of  county  expen- 
ditures for  such  year  in  counties  budgeting  the 
county  expenditures  by  classes  and  in  all  other 
counties  in  the  budget  document,  subject  to  the 
following  restrictions: 
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"In  counties  with  a total  assessed  valua- 
tion of  #7,500,000.00  or  less,  the  minimum  ap- 
propriation shall  bo  *>1,000.00.  In  counties 
with  a total  assessed  valuation  of  #12,000,000.60 
or  less,  but  more  than  #7,500,000.00,  the  minimum 
appropriation  shall  be  $1,600.00.  In  counties 
with  a total  assessed  valuation  of  #25,000,000.00, 
or  less  but  more  than  #12,000,000.00,  the  minimum 
appropriation  shall  bo  $2,000.00.  In  counties 
with  a total  assessed  valuation  of  more  thaa 
$25,000,000.00,  the  minimum  appropriation  shall 
be  $2,£  OC . 00. 

11  Provided,  that  no  county  shall  appropriate 
more  than  twenty-five  (25)  cents  per  capita  of 
tho  rural  population  as  determined  by  the  last 
federal  ooiisus: 

"Provldod  further,  that  in  any  year  in  which 
tho  county  farm  organization  approves  a budget 
of  lesser  amount  than  is  herein  provided,  then 
tho  lesser  amount  so  up  proved  shall  be  appro- 
priated by  the  County  Court. M 


Section  6 of  the  Act  contains  the  following 

provision* 


"Tiie  office  or  headquarters  of  any  county 
agriculture  agent,  county  home  demonstration 
agent  or  county  boys’  and  girls'  club  agent, 
as  provided  for  in  this  act,  shall  be  main- 
tained at  the  county  seat  of  each  county." 


The  question  presented  is  whether  each  of  the 
above  provisions  is  mandatory  and  independent  of  the  other, 
that  is,  must  county  courts  make  the  appropriation  specified 
in  Section  5 irrespective  of  whether  the  agents  named  in 
Section  6,  supra,  maintain  their  office  and  headquarters  at 
the  county  seat,  and  must  said  agents  maintain  their  office 
and  headquarters  at  the  county  seat  Irrespective  of  whether 
the  county  court  makes  the  ep  propriation  specified  in  Sec- 
tion 5. 


Dealing  first  with  the  appropriation,  we  note  that 
Section  5 provides  that  the  budget  covering  the  county's 
share  of  tho  oost  of  carrying  on  oooperativeextenslon  work 
in  agriculture  and  homo  economics  "shall  be  included  by  said 
county  court"  in  the  budget  of  county  expenditures . Ordinarily 
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"the  use  of  the  word  'shall'  Indicates  a mandate,  and  un- 
less there  a re  other  thinjs  In  a statute  It  Indicates  a 
mandatory  statute ."  State  ox  rel.  Stevens  v.  urder, an,  246 
S.w.  189,  194  Uo.  Sup.),  another  applicable  rule  Is  that 
a statuto  will  be  construed  as  mandatory  "where  public  In- 
terests are  concerned  and  the  public  or  third  persons  has  a 
claim  de  jure  that  the  power  conferred  should  be  exercised 
or  whenever  something  is  directed  to  be  done  for  the  sake  of 
justice  or  the  public  good".  Kansas  City,  l o.  v.  J.  I.  Case 
Threshing  Mach.  Co.,  87  S.v. .(2d)  195,  205  ( o.  Sup.).  Here, 
Section  b,  uses  the  mandatory  word  "shall"  in  directing  that 
something  be  done,  and  the  tiling  to  be  done  Is  something  in 
which  a third  person  (the  county  farm  organization^  and  the 
public  generally  have  a claim  de  jure,  and  it  (the  appropria- 
tion) is  for  the  public  good.  fce  have  no  doubt  that  the 
terms  of  Section  5,  in  requiring  the  appropriation  to  be 
made,  are  mandatory  and  must  be  obeyed  by  the  county  court. 

Uext  we  note  that  Section  6,  in  dealing  the  office 
situs  of  the  a-ents  named  therein,  states  that  said  office  or 
headquarters  " shall  be  maintained  at  the  county  seat  in  each 
county."  Under  the  itfurdeman  case,  supra,  this  is  an  indica- 
tion that  such  requirement  is  mandatory. 

Further  it  appears  that  the  county  agriculture 
agent,  county  home  demonstration  agent  and  county  boys'  and 
girls'  club  agents  arc  employees  of  the  University  of  Mis- 
souri. The  nature  of  this  branch  of  the  University's  activ- 
ities is  stated  in  the  1941-1942  Official  Manual  of  Missouri, 
page  606,  as  follows: 

"The  Agricultural  Extension  Service  was  es- 
tablished b f the  Board  of  Curators  of  the  University, 
June  8,  1914.  Approximately  one-half  of  its  support 
comes  from  federal  funds  allotted  to  the  state  under 
the  terms  of  the  Smith-lever  Act  of  Congress,  approv- 
ed Hay  8,  1914,  and  later  supplementary  acts  of  Con- 
gress. The  balance  of  the  financial  support  accru- 
ing to  this  servico  is  derived  from  state  and  county 
appropriations,  supplemented  by  funds  contributed 
by  various  organizations,  principally  the  county  farm 
bureaus  of  the  state. 

"The  Agricultural  Extension  Service  is  a teach- 
ing branch  of  the  University,  It  is  organized  and 
administered  for  the  specific  purpose  of  giving  in- 
formation in  subjects  relating  to  agriculture  and 
home  economics  to  persons  who  aro  not  resident  at  the 
University.  It  teaches  both  adults  and  young  people  - 
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the  latter  through  the  agency  of  the  Boys'  and 
Girls'  4-H  clubs. 

"Instruction  is  given  mainlj  bj  the  use  of 
demonstrations  established  on  farms  and  In  farm 
hones.  Local  organizations  and  local  leadership 
are  utilized  to  the  fullest  extent  possible,  to 
the  end  that  people  may  be  taught  in  groups  cor- 
responding to  the  way  classes  are  taught  on  the 
campus.  Large  use  is  made  of  printed  circulars. 

"All  lines  of  instruction  are  organi  zed  on  a 
project  basis,  Extension  instruction  is  based 
mainly  on  county  and  cor, a unity  programs  of  work. 
These  programs,  in  turn,  are-  l used  or.  the  conscious 
needs  of  counties  and  comr.unitJ es  for  Instruction 
in  agriculture  and  home  economics  of  Immediate  local 
si gnif icance •" 


This  activity  of  the  University  is  supported  out  of  the  public 
treasury  of  "dssouri  (Laws,  194.  , p.  190  Seo.  1)  and  by  contri 
butions  from  the  Federal  government  under  the  Sml th-Lever  Act, 
7 U.L.C.it.  341-3  48,  which  federal  act  in  Section  341  provides 
that  said  contribution  is  to  be  expended  by  tho  colleges  "as 
the  legislature  of  such  state  may  direct."  In  other  words, 
these  agents  are  employees  of  the  State  of  Missouri  and  as 
such  are  subject  to  rules  governing  their  place  of  employment 
as  the  State,  through  the  General  assembly,  may  direct.  The 
State  has  the  unquestioned  right  to  prescribe  where  one  of  its 
employees  shall  maintain  his  office,  and  when  it  does  so  In 
tho  mandatory  language,  here  used,  such  direction  must  be 
obeyed.  Clearly  the  requirement  of  Lection  6,  as  to  the  loca 
tion  of  the  office  of  these  agenta,  is  mandatory. 

It  therefore  appears  that  each  provision  under 
examination  is  mandatory.  We  s<  e nothing  in  said  act  (Laws, 
1941,  p.319.  Secs.  1-10)  which  In  any  way  Indicates  that  these 
provisions  are  dependent  one  upon  the  other,  and  that  if  one 
requirement  is  not  obeyed  then  the  other  may  be  ignored.  Ex- 
amination of  the  act  conclusively  demonstrates  that  this  can- 
not be  so.  It  directs  the  county  court  to  appropriate  a cer- 
tain sum  toward  the  expense  of  an  organ' zatlon  called  the 
"county  farm  organization"  an  incorporated  body.  'Why  should 
that  body  be  caused  to  suffer  because  those  county  agents 
neglect  or  refuse  to  do  as  the  law  directs?  The  agents  are 
not  the  county  farm  organization,  and  on  the  other  hand  why 
should  these  agents  be  hela  to  have  authority  to  ignore  the 
law  because  the  county  court  falls  or  refuses  to  do  as  the 
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law  directs?  The  appropriation  required  to  be  made  does  not 
go  to  these  agents,  but  rather  to  the  county  farm  organiza- 
tion* While  it  may  be  used  to  pay  there  agents,  that  does 
not  alter  the  situation-. 


. 


It,  therefore,  is  our  opinion  that  both  the  pro- 
visions under  discussion  are  mandatory,  and  the  oounty  court 
must  uake  the  required  appropriation,  without  re  ;*»rd  to  whether 
the  agents  maintain  their  office  au  the  county  seat,  and  the 
agents  must  maintain  their  ol'flce  at  the  county  seat  without 
regard  to  whe ther  tne  county  court  makes  the  required  appro- 
priation. Failure  on  the  part  of  either  to  comply  with  these 
provisions  may  be  corrected  cy  writ  of  mandamus. 


Respectfully  submitted. 


LAKRi-hCL  L • bR.kDin’Y, 

assistant  at torney-iieneral • 


APPROVED l 


RCY  AieKimiCn, 

A t torney-Oem.  ral  • 
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ACCOUNTANTS:  State  Board  of^  Accountancy  - Candidate  for 

C.P.A.  examination 
need  not  be  in  pub- 
lic practice. 


May  25,  1943 


Mr.  Eugene  D.  Cronk 
Secretary 

State  board  of  Accountancy 
809  Ambassador  building 
St.  Louis,  Missouri 


FILED 


Dear  Sir: 

1 

This  will  acknowledge  receipt  of  j^our  letter  of 
May  22,  1943,  in  which  you  request  an  opinion  as  follows: 


"The  State  board  of  Accountancy,  at 
their  meeting  held  May  17,  1945,  au- 
thorised me  to  request  you  to  give  us 
your  opinion  as  to  whether  or  not  it 
is  necessary  for  a candidate  for  the 
C.  P.  A.  examination  to  be  in  public 
practice  in  order  to  sit  for  said  ex- 
amination. " 


Section  14906  R.  S.  Missouri,  1939,  partially  reads 
as  follows: 


"The  governor  shall,  within  thirty 
days  after  the  taking  effect  of  this 
chapter,  appoint  five  persons,  who 
shall  constitute  the  board  of  ac- 
countancy, each  member  of  which  shall 
have  been  engaged  in  the  reputable 
practice  as  a public  accountant  for  a 
continuance  period  of  three  years  im- 
mediately preceding  the  passage  of 
this  chapter,  one  of  which  shall  have 
been  in  the  state  of  Missouri.  * * *" 


Mr.  Eugene  I>,  Cronk 


(2) 


May  25,  1943 


It  is  very  noticeable  under  the  above  partial  section 
that  It  Is  mandatory  that  each  of  the  five  persons  appointed 
by  the  Governor  as  members  of  the  Board  of  Accountancy  shall 
have  been  engaged  In  the  reputable  practice  as  a public  ac- 
countant for  a continuous  period  of  three  years  Immediately 
preceding  passage  of  this  chapter,  one  of  which  shall  have 
been  In  the  State  of  Missouri.  This  chapter,  115,  of  the 
Revised  Statutes  of  Missouri,  1939,  appeared  In  the  Revised 
Statutes  of  Missouri,  1929.  Upon  the  expiration  of  the 
board  members'  terms  the  new  members  to  be  appointed  shall 
hold  certificates  as  certified  public  accountants,  as  set 
out  in  this  section.  At  the  time  of  the  enactment  of  the 
chapter  it  goes  without  saying  that  certified  public  ac- 
countants were  not  created  and  the  Legislature  saw  fit  to 
refer  to  the  first  members  as  "public  accountants." 

"Public  accountants"  are  public  only  in  the  sense 
that  their  services  are  offered  to  anyone  who  chooses 
to  employ  them.  (Ultramares  Corp.  v.  Touche,  174  A.  E. 

441,  255  K.  Y.  170.) 

■Section  14907,  par.  (b),  R.  S.  Missouri,  1939,  reads 
as  follows: 

M 

Applicants  for  certificates,  before 
taking  the  examination,  must  produce 
evidence  satisfactory  to  the  board 
that  they  are  over  twenty-five  years 
of  age,  of  good  moral  character,  a 
graduate  of  a high  school  with  a four 
years'  course,  or  have  an  equivalent 
education,  or  pass  ar  examination  to 
be  set  by  the  board  and  that  they  have 
had  at  least  three  years'  practical  ac- 
counting experience." 


It  is  very  noticeable  that  the  Legislature  saw  fit 
to  require  as  qualifications  of  a person  who  desired  to 
take  the  examination  to  become  a certified  public  account- 
ant that  he  have  at  least  three  years'  practical  accounting 
experience.  It  did  not  see  fit  to  say,  three  years  prac- 
tical accounting  experience  immediately  preceding  the  time 
of  the  taking  of  the  examination,  or,  that  he  should  be 
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in  public  practice  at  the  time  Le  applied  to  take  the  ex- 
amination. J-n  construing  this  partial  section  the  primary 
rule  of  construction  of  statutes  Is  to  ascertain  and  give 
effect  to  lawmakers'  intent,  which  should  be  done  from  words 
used,  if  possible,  considerirg  the  language  honestly  and 
faithfully  to  ascertain  Its  plain  anc  ra  ional  meaning  ai  d 
to  promote  its  object  and  manifest  purpose.  (City  oi  t. 

Louis  v,  hope,  126  3.  w.  (£d)  1201,  344  Mo.  479., 

If  It  was  the  intention  of  the  Legislature  that  the 
person  applying  for  examinatior  to  become  a certified  public 
accountant  should  be  in  public  practice  at  the  time  it  would 
ha' e set  out  In  paragraph  (b)  of  Section  14907,  supra,  the 
words,  "who  "is  in  public  practice  at  the  time  that  he  ap- 
plied for  said  examination,  and  not,  "that  they  have  had 
at  least  three  years'  practical  accounting  experience*1,  as 
it  appears  In  said  paragraph. 

It  is  very  noticeable  that  section  14907,  paragraph 
(b),  supra,  does  not  state  the  words  ’’public  accountant"  as 
set  out  in  Section  14906,  supra,  but  states,  "practical  ac- 
counting experience." 

A very  similar  situation  arosq  in  the  istrict  of 
'-’olumbia,  which  case  Is  reported  in  10  i ed.  Cases  1032,  - lie 
facts  under  that  case  were  that  the  charter  of  the  iec.;anlcs* 
bank,  located  Ii'»  the  LIstrict  of  Columbia,  provided  that  eight 
of  the  directors  should  be  practical  mechanics.  The  i ederal 
Court  held  that  It  was  not  necessary.  In  order  to  render  di- 
rectors eligible,  that  they  should  be  in  actual  practice  as 
practical  mechanics  at  the  time  of  their  election,  it  being 
sufficient  that  they  were  practical  mechanics  and  had  been 
in  actual  practice.  (Cray  v.  Mechanics'  hank,  10  t • Case? 

1032* ) 

Also,  in  this  State,  in  a damage  suit  against  a rail- 
road, an  instruction  was  attacked  where  they  used  the  words, 
"practical  railroad  operatives."  The  Supreme  bourt,  in  de- 
fining such  a term  said  that  a practical  railroad  operative 
must  be  one  of  experience  in  that  line.  (Loftus  v.  Metro- 
politan Street  Railway  company,  119  S.  1 . 942,  220  Mo.  470.) 

Since  the  Supreme  Court  defined  "practical  railroad 
operatives"  as  above  set  out,  then  their  definition  could  be 
used  In  defining  the  words,  "practical  accounting  experience" 
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as  86 1 out  In  Section  14907,  paragraph  (b),  supra.  In 
other  woroB,  all  that. is  required  of  a candidate  to  take  an 
examination  to  be  a certified  public  accountant  would  be 
that  he  had  had  at  least  three  years'  practical  accounting 
experience  and  it  would  not  be  necessary  that  he  be  in 
public  practice  at  the  time  he  applied  for  the  examination. 

Effect  must  be  given.  If  possible,  to  every  word,  clause, 
paragraph  and  section  of  a statute  and  a statute  should  be 
so  construed  that  effect  may  be  given  to  all  of  Its  provi- 
sions, and  so  that  no  paragraph  or  section  will  be  inopera- 
tive, superfluous,  contradictory,  or  conflicting,  and  so 
that  one  section  or  paragraph  will  not  destroy  another. 

(Graves  v.  Little  Tarkio  Drainage  District  No.  1,  134  S.W, 

(2d)  70,  345  Mo.  557.) 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
it  is  not  necessary  for  a candidate  for  the  certificate  of 
certified  public  accountant  to  be  in  public  practice  at  the 
time  he  takes  the  examination. 

It  Is  further  the  opinion  of  this  department  that 
in  construing  paragraph  (b)  of  Section  14907  R.  S.  Mo., 

1939,  In  reference  to  the  term,  "that  the  applicant  should 
have  had  at  least  three  years'  practical  accounting  exper- 
ience", it  is  only  necessary  that  he  have  that  experience 
at  any  time  previous  to  the  ti  e that  he  becomes  a candidate 
for  the  examination. 


Respectfully  submitted 


APPROVED  BY: 


W.  J.  BURKE 

Assistant  Attorney  General 


ROY  McKITTRlCK 

Attorney  General  of  Missouri 
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INSANE  PERSONS:  State  has  no  claim  on  estate  of  insane 

person  sent  to  the  institution  by  county 
COUNTIES:  court  as  a poor  person. 


June  20,  1943 


LIr.  Lieu  Cunniixghan, 
Prosoouting  Attorney 
Camden  County 
Camdenton,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  letter  of  June  25,  1943,  in 
wlxloh  you  request  an  opinion  fr am  this  department,  as  fol- 
lov;s : 


"In  re:  Estate  of  Anna  La  Tette  Howe, 
doeouood,  Probate  Court  of  Camden  County, 
Missouri. 

"The  above  estate  is  solvont,  having  sone 
life  insurance  ami  ujQi»oy,  as  v.e  11  us  real 
estate,  tliere  ai*o  no  near  relatives. 

"Anna  n a r'otte  Howe,  was  sent  to  the  State 
Hospital  at  Fulton,  Missouri,  in  1934  or 
1935,  and  rer.iai.ned  there  until  her  death 
•in  July,  1042. 

"I  liave  prepared  and  jiad  filed  a demand  for 
tlie  County  for  their  expenditures  in  her 
behalf,  and  tlie  Administrator  is  willing  to 
pay  the  demand,  providing  the  State  does  not 
file  a demand  for  their  expenditures,  the 
Administrator  requested  that  X obtain 
your  opinion  as  to  the  right  of  the  State  to 
file  a demand  for  their  proportion  of  the 
cost  of  Iceeping  her  in  the  Hospital,  and  if 
the  State  can  or  desires  to  file  a demand 
to  have  it  filed  immediately. 
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"I  have  been  unable  to  find  any  law 
relative  to  the  natter,  however  would 
appreciate  your  opinion  upon  the  -natter 
on  or  before  the  30th  of  tills  month,  at 
which  time  the  Administrator  lias  agreed 
to  pay  tiio  County  their  demand. 

"The  Administrator  of  course  does  not 
wish  to  pay  the  county  demand  and  not 
have  sufficient  funds  to  pay  the  State." 


There  are  two  procedures  for  admission  of  a patient  who 
is  insane  to  the  state  hospital,  i*!ie  first  procedure  is  tliat 
of  a pay  patient  who  lias  sufficient  money  to  pay  his  expenses 
while  confined  In  toe  hospital.  The  second  procedure  is  that 
of  an  indig  ent  poor  person  who  has  no  money  to  pay  his  ex- 
penses while  confined  in  the  hospital. 

Section  9322,  K.  S.  io.  1339,  provides  that  pay  patients, 
or  those  not  sent  to  the  hospital  by  order  of  the  county 
court,  nay  be  admitted  on  such  ter:s  as  Article  2,  Chapter 
51  Revised  Statutes  1939  may  provide. 

# 

Section  9323,  R.  5.  L.o.  1933,  provides  tliat  the  superin- 
tendent of  tiie  state  iiospital  siiall  bo  furnished  with  a re- 
quest for  tiie  admission  of  a patient  Into  the  hospital  in  the 
form  set  out  under  Section  9324,  R.  S.  LIo.  1939. 

Section  9325,  R.  S.  Ho.  1939,  cots  out  the  form  of  the 
certificate  of  two  physicians,  as  is  set  out  in  Section  9323, 
which  section  3ots  out  specifically  the  information  that 
shall  bo  furnislied  to  the  superinterdent  of  the  state  hospital. 

Section  9326,  R.  S.  lio*  1939,  sets  out  the  form  of  bond 
tliat  is  to  be  signed  by  two  sureties  as  required  under  the  in- 
formation requested  by  the  superintendent  under  Section  9323. 

Where  a patient  is  sent  to  the  state  hospital  as  a pay 
patient  the  state  hospital  as  a way  patient  the  state  does 
not  look  to  the  oounty  for  tiie  payment  of  the  costs  of  the 
upkeep  of  tlio  patient,  but  looks  to  the  bondsmen  who  signed 
tiie  bond,  as  set  out  in.  Section  932G,  R.  3.  Ho.  1939. 
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It  Is  true  that  the  probate  court  lias  concurrent 
Jurisdiction  with  the  county  court  to  hold  a sanity  Inqui- 
sition of  poor  persons,  but  that  such  court  has  no  authority 
to  commit  an  insane  poor  person  to  a state  hospital  Is  held 
in  the  case  of  Van  Loo  v.  Osage  County,  141  3.  W.  (2d)  805, 
far.  2,3,  where  the  court  said: 


"It  Is  our  conclusion  and  we  so  rule  that 
the  probate  court  has  concurrent  jurisdic- 
tion with  the  county  court  to  hold  sanity 
inquisitions  of  poor  persons,  but  that  such 
court  has  no  authority  to  commit  an  Insane 
poor  person  to  a state  hospital.  And  v/e 
furt  er  rule  that  when  a poor  person  Is  ad- 
judged by  the  probate  court  to  be  insane 
and  also  found  by  said  court  to  be  dis- 
ordered in  mind,  etc.,  as  set  out  in  Sec. 

498,  supra,  then  the  probate  court  has  the 
autiiority  to  make  an  order  that  such  person 
bo  held  until  the  county  court  sliall  cause 
him  or  her,  as  the  case  may  be,  to  be  're- 
moved to  a state  hospital'  as  provided  in 
Sec.  8657,  R.  S.  1929,  ho.  St.  Ann.  Sec. 

8657,  p.  7750,  for  the  circuit  court,  and 
to  transmit  to  the  county  court  a certified 
copy  of  its  proceedings  in  the  matter.  And 
in  such  situation  there  v/ould  be,  as  in  the 
circuit  court  procedure,  no  occasion  for 
any  adjudication  of  sanity  in  the  county 
court.  The  procedure  in  the  Cox  case,  supra, 
v/as  such  or  similar." 


In  the  above  quotation  the  probate  court.  It  is  said,  nay 
hold  a sanity  hearing  for  the  ourpoae  of  declaring  a poor 
person  insane,  but  the  usual  procedure  for  the  confinement 
of  poor  jiersons  is  set  out  in  Section  9328,  R.  S.  Mo.  1939. 

In  that  section  the  county  is  compelled  to  pay  semi-annually. 
In  cash  in  advance,  such  sums  for  the  support  and  maintenance 
of  the  insane  patient  as  the  board  of  maiiagors  of  the  hospital 
may  deem  necessary,  not  exceeding  Cs.OO  per  month  for  each 
patient.  The  county  la  also  liable  for  the  actual  coat  of 
their  clothing  and  expenses  of  removal  to  and  from  tlie  hospi- 
tal, and  If  they  die  in  the  hospital  for  the  burial  expenses. 
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Section  9335,  it.  S.  Mo,  193 9,  describes  the  proceedings 
for  the  admission  of  county  patients. 

Section  933G,  R.  S.  L!o.  1939,  provides  for  the  notifica- 
tion of  the  insane  oerson  before  lie  is  declared  insane  by  tli* 
county  court. 

In  yo  r request  you  infer  that  the  State  nay  file  a 
demand  for  their  expenditures  upon  the  estate  of  Anna  La  Pette 
Howe.  As  said  before,  if  the  patient  ’iad  been  sent  to  the 
state  hospital  as  a pay  patient  the  3tate  could  only  look  to 
the  bondsmen  on  the  bond.  But  if  the  patient  was  sent  to  the 
state  hospital  as  a poor  person  by  the  county,  the  State  oould 
only  look  to  the  county  for  the  payment  of  any  money  due  it 
arid  not  to  any  estate  left  by  the  patient.  There  is  a pot;slbil- 
ity,  which  your  request  does  not  disclose,  that  there  may  have 
been  a change  of  status  of  the  patient  while  in  the  hospital. 
Section  9346,  R.  S.  lio.  1939,  provides  tlxe  procedure  by  which' 
a pay  patient  may  be  made  a county  patient,  and  Section  9347, 

R.  S.  Mo.  1939,  sets  out  the  procedure  by  which  a county 
patient  nay  be  nade  a pay  patient. 

In  writing  this  opinion  wo  are  assuming  that  during  the 
time  of  the  confinement  of  the  patient  in  the  state  hospital 
she  was  there  on  an  order  of  the  county  court  as  a poor  person, 
and,  we  are  also  assuming  that  tlie  demand  .iade  by  the  county 
upon  the  administrator  of  the  estate  is  for  money  expended  by 
the  county  to  the  State. 


cgnclfsioi; 


It  is,  tJiereforo,  tiie  opinion  of  this  department  that  If 
Anna  utx.  Potte  Ilowe  at  the  tine  of  hor  entire  confinement  in 
the  state  hospital  was  there  as  a county  poor  patient,  by  order 
of  the  county  court,  the  State  would  not  have  any  claim  against 
her  estate  for  the  reason  that  the  state  can  only  look  to  the 
county  for  the  payment  of  the  expenses  of  her  confinement, 
maintenance,  and  support. 


Respectfully  submitted, 

APPROVED;  W.  J.  BUR^E 

Assistant  Attorney-General 


Attorney-General 
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CONFEDERATE  HOME:  Present  Board  of  Trustees  continues  in 

charge  until  effective  date  of  Senate 
Bill  No.  178;  there  being  no  appropria- 
tion to  cover  per  diem  of  board  members, 
none  can  be  paid  but  they  may  draw  mileage 
_f  or_  at  tending_meetings_ . _ 

August  5,  1943 


Mr#  John  C.  Croswhite,  Superintendent 
Confederate  Home  of  Missouri 
Flgginsvillc,  Missouri 


M 


Dear  Sir: 

This  will  acknowled,  o receipt  of  your  letter  of 
July  25th  as  follows: 


"Senate  Bill  no.  178,  passed  at  the 
recent  session  of  legislature,  and 
signed  July  22  by  the  Govornor,  pro- 
vides in  section  1,  for  abolishing 
the  Board  of  Trustees  of  the  Confed- 
erate Home,  and  transf erring  control 
and  management  to  the  Bo-  rd  of  Man- 
agers of  the  Eleemosynary  institutions. 
It  also  provides  ti  nt  the  Board  of  Man- 
agers of  tbo  Eleemosynary  Institutions 
shall  maintain  the  Confederate  Home  and 
Memorial  Park  at  liigginaville  for  the 
purpose  for  which  it  was  established, 
so  long  as  it  shall  be  needed  for  the 
maintenance  and  care  of  infirm  and  de- 
pendent ex-Confederate  veterans  and 
tbeir  widov/s. 

"It  further  provides  that  the  Board  of 
Managers  of  the. State  Eleemosynary  In- 
stitutions shall  ave  full  power  to 
transfer,  in  its  discretion,  to  the 
said  Homo  any  aged  infirm  person  who 
now  is,  or  hereafter  may  be,  properly 
within  its  Jurisdiction  as  an  Inmate 
of  any  state  hospital  provided  that 
the  said  transfer  sioall  not  interfere 
with  the  purpose  for  which  the  home 
was  established. 

"Ilowover,  House  Bill  no.  659,  designed 
to  finance  the  transfer  of  patients 
from  state  hospitals,  and  to  provide 
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for  their  maintenance  here,  failed 
to  emerge  from  the  Senate  Ap  ropri- 
ation  Committee, 

"This  loaves  only  an  appropriation 
for  tho  Confederate  Home  as  provided 
in  House  Bill  no,  419,  section  33, 
page  19,  Item  A,  of  this  bill  sets 
aside  under  tho  heading  ♦Personal 
Service1,  the  sum  of  *15,000,00  for 
the  ♦salaries  of  the  caretaker  and 
assistants, ' Section  79  of  this 
same  bill  declares  that  an  emergen- 
cy exists  within  the  meaning  of  the 
Constitutiqj'i  and  thrt  the  Appropri- 
ation bill  no,  419,  is  now  effective 
and  in  full  force.  Immediately  upon 
final  passage, 

"Two  questions  develop  from  conflic- 
ting provisions  of  Bills  no,  178  and 
419,  They  are: 

% 

"(1)  '.hich  Board  has  supervision  of 
tills  appropriation  for  the  90  day 
period,  before  which  time  Senate 
Bill  no.  178  bee  ones  effective? 

"(2)  Ko  provision  being  rade  in  House 
Bill  no.  419,  for  salaries  and  per 
diem  and  mileage  for  the  Confederate 
name  Board,  3ince  none  were  contem- 
plated at  the  time  of  its  passage, 
can  the  Confederate  Home  Board  continue 
to  draw  from  this  appropriation  for  the 
90  day  period  of  its  existence? 

"It  is  urgent  that  I know  your  ruling 
soon,  so  that  I may  make  necessary  re- 
ductions in  personnel.  In  order  to 
stretch  the  small  appropriation  as  far 
a3  possible.  Therefore,  I shall  great- 
ly appr  olata  your  prompt  attention," 


Directing  our  attention  to  your  first  question,  we 
need  to  only  point  out  that  Sonato  Bill  No.  178  of  the  62nd 
General  Assembly  does  not  ecorne  effective  until  ninety  days 
after  the  passage  and  approval  thereof  by  th  Governor, 

This  bill  was  approved  by  the  Governor  on  July  22,  1943,  and 


Mr,  John  C.  Croawhlte 


3- 


Augua t 5,  1943, 


until  a 90  day  period  ©lapses  from  the  dato  of  approval,  the 
Board  of.  Trustees  of  the  Confederate  Home  Is  still  In  exist- 
ence and  lias  complete  charge  and  control  over  the  Confeder- 
ate Home  at  Eigginsville. 


As  to  your  second  question.  It  appears  that  House 
Bill  o,  419  of  the  62nd  General  Assembly,  In  Section  33, 
proviaos:  "A,  PERSONAL  SERVICE*  For  salaries  of  caretaker 

and  assistants  • •••••  $15,000,00" • Compare  that  with 
the  provisions  of  Senate  Committee  Substitute  for  House  Bill 
No,  50  covorin  the  appropriation  to  the  Confederate  Rome 
for  the  period  beginning  January  1,  1943  and  ending  June  30, 
1943,  It  is  provided  in  Section  34  as  follows*  "A,  PERSONAL 
SERVICE:  For  salaries  of  board  members  and  treasurer  of 
board  * * s>8, 100,00".  Also,  it  Is  to  be  noted 

that  the  appropriation  for  the  1941-1942  biennium.  Laws  of 
1941,  page  195,  Section  34,  provides*  "A,  PERSONAL  3KKV1  : 
For  salaries  of  board  members  and  treasurer  of  board  * ■»  * 
$40,000,00". 


Thus,  comparison  of  House  Bill  No,  419,  supra,  with 
the  previous  acts  set  forth,  clearly  demonstrates  that  the 
salaries  and  per  diem  for  the  members  of  the  Board  of  Trus- 
tees has  been  eliminated  from  the  appropriation  act  and  that 
as  House  Bill  Ho,  419  stands,  no  money  has  been  provided  to 
pay  the  salaries  and  ner  diem  of  those  officers#  That  be- 
ing so,  then  the  funds  provided  In  Section  33  of  House  Bill 
No,  419  cannot  be  used  to  pay  the  salaries  and  per  diem  of 
.the  members  of  the  Board  of  Trustees  under  provisions  of 
Article  10,  Section  19  of  the  Constitution  of  Missouri, 
which  requires  every  appropriation  law  to  "distinctly  speci- 
fy the  amount  appropriated  and  the  object  to  which  It  is  to 
be  applied," 


In  view  of  the  fact  that  there  have  been  no  funds 
appropriated  with  which  to  pay  the  salaries  and  per  diem 
of  the  Board  of  Trustees,  the  members  of  the  Board  of  Trus- 
tees may  not  continue  to  draw  upon  the  present  existing  ap- 
propriation during  the  ninety  day  period  Rfter  July  22,  1943, 
but  they  i»emaln  In  existence  as  a Board  and  in  charge  of  the 
Confederate  Home. 


However,  the  same  rule  would  not  seom  to  apply  to 
traveling  oxpenscs  incurred  by  the  Trustees  In  connection 
with  attending  board  meotlnga,  et  cetera.  It  appears  frem 
examination  of  Section  34,  Laws  of  1941,  page  195,  and 
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Section  34  of  Senate  Conzalttee  Substitute  for  House  Bill  o. 
50  of  the  62nd  General  Assembly  that  such  items  of  transpor- 
tation expense  for  the  members  of  the  Board  have  always  been 
provided  for  under  tho  item  of  "OP  RATIONS" • The  operation 
appropriation,  in  Section  33  of  House  Bill  No.  419  of  the 
62nd  General  Assombly,  still  provides  for  travel  exnensc, 
and  we  think  it  is  available  to  cover  any  items  of  expense 
ti  at  may  be  incurred  by  the  members  of  the  Board  of  Trustees 
doi'in:;  tne  ninety  day  period  following  July  22,  1943. 


Rospoctfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 


A PROVED: 


: OY  licKI'f TRICK 
Attorney  General 
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TAXATION:  Lands  acquired  by  drainage  districts 

DELINQUENT  TAXES:  are  not  subject  to  taxation  and  the 

DRAINAGE  DISTRICTS:  lien  for  delinquent  taxes  may  not  be 

enforced  during  the  ownership  of  the 
lands  by  a drainage  district. 


January  19,  1943 


Hr.  George  o,  Dalton 
Collector  of  i..arion  County 
Hannibal,  Missouri 

Dear  Sir: 


'i 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  question: 

"After  a Drainage  Distr?  ct  has  acquired 
title  to  property  are  they  liable  for 
back  taxes  that  have  accumulated  against 
the  real  estate?" 


Since  you  do  not  state  In  your  letter  under  which 
Article  the  district  Is  formed  we  cannot  definitely  answer 
questions  2 and  3 submitted  by  you.  However,  we  will  refer 
you  to  the  opinion  written  to  you  by  this  department  under 
dato  of  January  13th,  1940. 

On  the  question  of  the  liability  of  the  district 
for  taxes  on  lands  which  taxes  accrued  before  the  district 
acquired  title  to  the  lands,  we  refer  you  to  Section  6, 
Article  X of  the  Constitution  of  Missouri,  which  is  as 
follows : 


"The  property,  real  and  personal,  of  the 
State,  counties  and  other  municipal  corp- 
orations, and  cemeteries,  shall  be  exempt 
from  taxation.  Lots  in  incorporated 
cities  or  towns,  or  within  one  mile  of 
the  limits  of  any  such  city  or  town,  to 
the  extent  of  one  acre,  and  lots  one  mile 
or  more  distant  from  such  cities  or  towns, 
to  the  extent  of  five  acres,  with  the 
buildings  thereon,  may  be  exempted  from 
taxation,  when  tlie  sane  are  used  exclu- 
sively for  religious  worship,  for  schools,  or 
for  purposes  purely  charitable,  also 
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such  property,  real  or  personal,  a3 
may  be  used  exclusively  for  agricul- 
tural or  horticultural  societies: 

Provided,  that  such  exemptions  shall 
be  only  "by  general  law.” 

AI30,  Section  7 of  Article  X of  the  Constitution  of  ilissouri, 
as  follows: 

"All  laws  exempting  property  from  tax- 
ation, o tiier  than  the  property  above 
enumerated,  3hall  be  void.” 

We  also  refer  you  to  Section  10937,  S.  *lo.  1939,  which 
provides  in  part  as  follows: 

"Tne  following  subjects  are  exempt 
from  taxation:  * * * * o * -•  * * * i 
fourth,  land3  and  other  property  be- 
longing to  any  city,  county  or  other 
municipal  corporation  in  this  state, 
including  market  houses,  town  Ixalls 
and  other  public  structures,  with 
their  fur. Liture  and  equipments  and 
all  public  squares  and  lo-3  kept  open 
for  health,  use  or  ornament;  m > 

Drainage  districts  are  municipal  corporations. 

In  State  ex  rel.  Caldv/ell  v.  Little  iilver  Drainage 
District,  291  Ho.  72,  7G,  the  count,  in  arriving  at  the 
foregoing  statement,  said: 

"As  a drainage  district  is  not  the 
State,  nor  a county,  it  must,  in 
order  for  its  property  to  be  exempted 
from  taxation  under  tills  provision, 
come  within  the  designation  of  ’other 
municipal  corporations.'  v/hether  it 
is  a municipal  corporation  in  the  sense 
in  which  those  terms  are  therein  used 
is  the  concrete  question  presented  for 
determination. " 

Also,  at  1.  c.  31,  the  court  said: 

"Our  conclusion  is  that  the  defendant 
is  a municipal  corporation  within  the 
meaning  of  that  term  as  used  in  the 
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provision  of  the  Constitution  dealing 
with  tax-exemption,  and  that  its 
property,  used  exclusively  in  the 
discharge  of  it3  proscribed  governmental 
function,  is  exempt  from  taxation.” 

In  the  case  of  Grand  River  Drainage  Dist.  of  Cass 
and  Bates  Counties  v.  Reid,  111  S.  vj.  (2d/  151,  153,  the 
court,  in  passing  on  the  exemption  from  taxes  on  lands 
held  by  drainage  districts,  said: 

> > Drainage  districts  are  of  stat- 
utory origin,  possessing  only  such 
power  as  is  expressly  delegated  or  neces- 
sarily implied  'from  those  granted.  So 
long  as  they  proceed  In  conformity  with 
the  expressed  or  implied  authority  con- 
ferred, we  perceive  no  reason  why  they 
nay  not  successfully  Invoke  the  protection 
of  section  6,  art.  10  of  our  Constitution. 

Consult  annotations  in  3 A.L.R.  1439  and 
101  A.L.R.  707;  Robinson  v.  Indiana  &.  Ar'c. 

L.  fc  II.  Co.,  128  Ark.  550  , 557  ( 4),  194 
S.  W.  870,  372  (4),  3 A.L.R.  1426.  We, 
therefore,  reserve  for  a record  presenting 
the  issue  whether  or  not  they  may  acquire 
and  hold,  under  said  sections  10766  or 
11020,  Mo.  St.  Ann.,  Secs.  10766,  11020, 
pp.  3494,  3659,  lands  tax  exempt  for  com- 
mercial or  speculative  purposes  or  in  non- 
conformity with  the  spirit  of  the  statutes." 

It  will  be  noted  that  the  court  in  this  case  held 
that  if  a drainage  district  holds  real  property  under 
authority  of  the  statutes  and  for  the  purposes  therein 
stated,  tlien  such  lands  are  exempt  from  taxes.  However, 
it  will  be  noted  from  this  opinion  that  the  court  reserved 
its  ruling  in  a case  where  such  property  is  held  by  a 
drainage  district  for  commercial  or  speculative  purposes. 

From  your  letter  we  assume  tliat  the  lands  in  ques- 
tion are  held  by  the  district  under  authority  of  the 
statutes  and  not  for  speculative  or  commercial  purposes. 
That  being  the  case,  then  under  the  foregoing  authorities 
these  lands  are  exempt  from  taxation. 

On  the  question  of  the  exemption  applying  to  delin- 
quent taxes  which  were  on  the  lands  at  the  tine  of  the  ac- 
quisition of  such  lands  by  the  district,  we  think  the  court 
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In  State  ex  rel.  City  of  St.  Louis  v.  Baumann,  153  S.  W. 
(2d)  31,  34, has  settled  this  question.  There  the  court 
said: 


"Sven  though  taxes  iiave  been  levied 
and  assessod  against  a tract  of  land 
while  under  private  ownership,  if  it 
be  afterwards  acquired  by  a governmen- 
tal agency  such  taxes  may  not  bo  col- 
lected. liannon  v.  - urnes,  C.C.W.D. 

Ho.,  33  F.  892.  And  soe  cases  cited 
in  the  notes  in  30  A.L.R.  413  and  2 
A.L.R.  1535.  Since  the  City  is  seek- 
ing to  purcliase  the  land  in  its  public 
governmental  capacity  and  not  as  a 
nero  fiduciary,  the  land  becomes  im- 
mune from  taxation  as  soon  a3  the  City 
becomes  the  owner  of  It  and  such  im- 
munity would  extend  to  taxes  previously 
assessed  and  levied.11 

By  this  ruling  if  the  t axes  were  levied  and  assessed 
against  the  lands  before  the  district  acquired  then,  such 
taxes  may  not  be  collected  from  the  district,  nor  nay  the 
lands  be  3 old  for  payment  of  the  taxes  while  the  same  are 
in  the  possession  of  the  district. 

However,  we  call  your  attention  to  the  fact  that 
even  if  such  taxes  nay  not  be  collected  while  such  lands 
are  owned  by  the  district,  yet  the  lien  for  the  taxes 
exists  subject  to  the  statute  of  limitations  and  this  lien 
would  be  a cloud  on  the  title  and  enforcible  if  and  when 
the  lands  should  pass  into  private  ownership.  This  state- 
ment is  supported  by  the  ruling  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  United  States  v.  State  of 
Alabama,  61  S.  Ct.  1011,  313  U.  S.  275.  In  that  case  the 
court  ruled  that  the  lien  for  taxes  existing  at  the  time 
the  property  cones  into  the  possession  of  a tax-exempt  body 
is  not  extinguished  but  suoh  acquisition,  prevents  the 
holder  of  the  lien  from  proceeding  to  enforce  it.  The  court 
held,  however,  that  such  a lien  is  a cloud  on  the  title, 
which, with  the  consent  of  the  governmental  owner  for  the 
enforcement  of  the  sane,  could  be  prosecuted. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  property  acquired  bv  a drainage  district  is 
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not  subject  to  3ale  for  taxes  during  the  tine  of  the 
ownership  of  such  lands  by  the  drainage  district. 


Respectfully  submitted. 


TY.il  .V.  BURTON 
Assistant  Attorney-General 


APPROVED: 


1TSY  :.!c 'iLllTOfl.- 
Attomey-General 


COLLECTORS:  In  Section  11056,  R.  S.  Mo,  1939,  the  words 

"calendar  week"  mean  a period  from  Sunday  to 
Saturday,  and  the  words  "year  immediately  pre- 
ceding his  election  or  appointment"  mean  the 
twelve  months  preceding  the  election  or  appoint 
ment  and  not  the  last  calendar  year. 


January  25,  1943 


Mr.  George  0.  Dalton 
Collector  of  Marlon  County 
Hannibal,  Missouri 


Dear  Sir: 


We  have  your  letter  of  recent  uate,  in  which  you  re- 
quest an  opinion,  in  the  following  language: 


"I  h~ve  been  ^isoussia0  tne  -uestion  of 
my  bona  for  the  coming  year  ^nd  in  this 
connection  my  attention  has  boon  called 
to  Section  11056,  R.  3.  of  Missouri,  19o9, 
and  particularly  that  part  that  provides 
•that  the  amount  of  the  bond  shall  be  de- 
termined by  a sum  e^ual  to  the  largest 
collections  made  iurin^,  any  calendar  week 
of  the  year  immediately  preceding  the 
election,  plus  ten  per  cent  of  said  amount.’ 
The  other  provision  of  Statute  concerning 
a depository  bona  and  my  deposits  under  u 
•County  Collector’s  /una’  are  being  com- 
plied fcith  In  this  oounty. 

"There  are  two  questions  that  arise  and  1 
respectfully  ask  the  opinion  of  your  de- 
partment on  the  following 

1.  What  is  meant  by  a calendar  week? 

2.  What  is  meant  by  tne  year  immedi- 
ately preceding  tne  election; 
uoes  it  mean  665  nays  preceding 
the  election  in  November  or  the 
calendar  year  of  1941?" 
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.a  shall  answer  yoiu  questions  in  tne  oratr  listed  in 
your  letter. 


1. 

hat  is  meant  by  a calendar  week 
In  6&  0.  J.  97k,  section  kl,  we  iiuu  she  following : 


“ 7he  word  'week,'  botn  in  law  ana  in 
common  conversation  or  writing,  liao  two 
separate  ana  uistinot  meunin03.  In  its 
most  accurate  sense  a week  means  a cal- 
endar week,  or,  n3  it  lia3  boon  termed, 
a bibioal  week,  cm  a is  u dei'inite  period 
or  tine,  coraaencing  on  ..unauy  ma  ending 
on  doturaay,  a particular  period  of  time 
eocene in&  immediately  after  twelve 
o'clock  aaturu^y  night  ana  enuin^  at 
twelve  o'clock  mturaay  night  seven  duye 
tuereafter;  seven  consecutive  days  be- 
0iiuiin^  v.itii  mnuuy. 

"In  a broader  sense  'week'  nus  been 
termed  a secular  week,  and  as  meaning 
u perioa  of  seven  consecutive  uays  begin- 
ning v.ith  any  day,  ana  it  has  seen  so  de- 
fined by  statute;  ana  the  wees  aoes  not 
expire  until  seven  full  nays  have  elapsed." 


..gain,  on  page  975  of  tne  same  Volume,  v.e  find  the 

following: 


"Where  tne  word  'week*  is  used  in  a stat- 
ute, judicial  procee^in^,  ox-  contract,  the 
question  ns  to  vnich  of  the  above  two  xaean- 
in^s  is  intended  in  my  particular  case  is 
dependent  largely  upon  the  context  in  which 
it  is  used  mu  the  object  to  be  attained  by 
its  use.  Ordinarily,  however,  as  so  used 
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’week*  means  a calendar  week  extending 
from  gunday  to  3aturaay,  inclusive,  un- 
less it  is  apparent  fm  the  context  and 
surrounain^  circumstances  that  it  was  in- 
tended to  mean  not  necessarily  a calendar 
week,  but  a period  of  seven  days,  or  to 
refer  to  a week  of  six  secular  days  only.” 


Likewise,  the  supreme  Court  of  .issouri,  in  the  case 
of  .ussell  v.  Croy,  164  2!o.  1.  c.  93,  has  refined  the  word 
"week"  as  follows: 


’’The  word  ’week’  in  it3  m03t  uccurate 
sense  means  seven  consecutive  days  begin- 
nin0  with  Sunday;  in  that  3ense  it  iB  most 
usually  used.” 


It  will  be  seen  from  the  foregoing  that  when  the  word 
"week”  is  used,  it  ordinarily  means  a period  of  time  begin- 
ning with  Sunday  and  ending  with  Saturday.  Much  more  would 
that  period  of  tine  be  meant  when  the  words  "calendar  weex* 
are  used.  The  words  "calendar  week"  mean  a v/eek  as  marked 
off  on  the  calendar.  In  Words  ana  Phrases,  Perm,  .a.,  Tol. 
6,  page  11,  wa  find  the  following  definitions  of  the  term 
"calendar  week'': 


”...  calendar  week  is  a ~1ook  of  seven  days 
re0istered  on  the  calendar  in  general  use, 
beginning  with  sunuay  ana  ending  with 
Saturday. ” 


”In  construing  statute  containing  term 
’calendar  week,*  that  term  o_  i-arily  re- 
fers to  pex-ioa  of  time  from  junaay  to  Jun- 
day  as  it  appears  on  calendar,  although 
term  may  consist  of  any  3 even  days  of  given 
month,  where  language  employed  makes  it 
clear  su.-h  was  intention  of  contracting 
parties  or  Legislature." 
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It  i3  thus  seen  tnab  the  words  "calendar  week"  or- 
dinarily refer  to  a period  of  time  beginning  on  Sunday  and 
ending  on  Saturday. 

Section  6b5,  R.  S.  ,..is30uri,  19o9,  provides  in  part 
as  follows: 


"The  construction  of  all  statutes  of 
this  state  shall  bo  by  the  following 
additional  rules,  unless  such  construc- 
tion be  plainly  repugnant  to  the  intent 
of  tue  legislature,  or  of  tne  context 
of  the  dome  statute:  yirst,  *ords  and 
phi'ases  shall  be  taken  in  their  plain 
or  ordinary  anu  usual  sense,  but  techni- 
cal words  anu  phrases  having  a peculiar 
and  appropriate  meaning  in  law  shall  be 
understood  according  to  their  technical 
import; 


We  finu  nothing  in  the  context  of  Section  11056,  K.  3. 
Missouri,  1939,  which  indicates  that  the  legislature  had  in 
mind  any  meaning  for  the  words  "calender  wee*"  different  from 
their  ordinary  and  usual  meaning. 


GOhGUJSlON 


It  is,  therefore,  the  opinion  of  tnis  office  tnat  the 
words  "calendar  weex"  as  used  in  jection  110o6,  n.  3.  . lssouri, 
1939,  mean  a period  of  time  beginnin  a. itn  dunaay  ana  ending 
with  Saturday. 


II. 

VThat  is  meant  by  tne  year  immediately  pre- 
ceding tne  election;  aoei  it  me^n  oo5  days 
preceding  tne  election  in  i.o vernier  or  tne 
calendar  year  of  1941? 
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That  part  or  .section  1105b,  R.  J.  i-issouri,  1959, 
which  uses  the  language  inquired  about  reads  as  follows: 


" * * * Provlae^  furtner,  th-t  wnen 
such  ueposi ts  are  so  re^uireu  to  be 
made,  such  county  courts  may  also  re- 
quire tnat  tiie  bond  of  the  county  col- 
lector in  such  counties  snail  be  in  a 
sum  e ,uul  to  tne  largest  collections  made 
during  any  calendar  wee*  or  the  year  i m- 
meuiately  preceding  nis  election  or  ap- 
pointment, plus  ten  per  cent  or  said 
amount : * * v 


Section  655  or  tne  Statutes,  quoteu  iron  above,  further 
provides  as  rollows: 

" * * * thiru,  the  word  •month’  ahull 
mean  a calendar  month,  ana  the  word 
’year*  shall  mean  a calendar  year,  un- 
less otuerwise  expressed,  and  the  word 
’year*  be  equivalent  to  the  worus  ’year 
of  our  Lord; * * * * * 


By  our  own  statutes,  therefore,  we  must  ascribe  to  the 
worn  "year"  the  meaning  of  "calendar  year"  unless  another 
meaning  is  expressed  or  unless  3uch  meaning  would  be  repugnant 
to  the  context  of  Section  1105b. 

In  Glasgov,  v.  dowse,  4o  no.  1.  c.  467,  the  Jupreme  Court 
of  our  state  reco^nizeu  tne  same  rule  of  construction,  but 
reco0nizeu  that  tnere  were  cases  in  which  the  word  "year"  did 
not  mean  "calendar  year."  The  court  there  said: 


"Unless  otherwise  expressed,  the  word 
’year*  will  ulways  be  intended  to  mean 
a calendar  year;  but  wnen  upplleu  to  mut- 
ters of  revenue,  the  px-eaumption  Is  In 
favor  of  it  referring  to  a fiscal  year." 
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again,  In  State  ex  rel.  v.  .J.lison,  155  lio.  1.  c.  000, 
tne  Supreme  Court,  after  quoting  the  provisions  of  what  is 
now  Section  605  of  the  Statutes  as  to  the  meaning  of  the 
word  ’year,’  said: 


"That  an  artificial  year  for  a particu- 
lar purpose  may  be  designateu  either  in 
a matter  of  private  contract  or  a pub- 
lic act,  is  unquestioned,  and  it  is  not 
unusual  that  such  is  the  case  in  stat- 
utes relating  to  the  public  revenue. ” 


So,  we  see  tnat  our  oupreme  Court  has  not  hesitated 
to  ascribe  to  the  word  "year”  a different  meaning  than  "calen 
car  year”  when  the  context  of  a statute  iuuicates  that  the 
legislature  had  a different  meaning  in  mind.  The  courts  of 
other  states  have  held  likewise.  In  Sims  v.  City,  190  ,ash. 
62,  66  Pao.  (2d)  ti6o,  664,  the  court  said: 


"Ordinarily,  the  term  ’year,*  when  used 
in  a statute,  is  presumed  to  refer  to 
the  calendar  year.  Virginia-Carolina 
Chemical  Co.  v.  Wellbrook,  140  j,  C.  51, 
141  5.  X,  103.  But  if  the  context  in 
which  it  is  used  inaioates  that  the  legis- 
lative intent  was  otherwise,  the  term  may 
be  construed  to  mean  'fiscal  year,'  a 
period  of  o65  days,  or  12  months.  (Cases 
cited.)  " 


Many  Missouri  statutes  ooulu  be  citeu  in  wnich  the  con- 
text clearly  shows  that  tne  worn  "year"  us  used  tnerein  could 
not  huve  been  intended  to  mean  "calendar  year.”  for  instance, 
section  1517,  h.  «J.  Missouri,  1959,  provides  that  no  person 
shall  be  entitled  to  a divorce  who  has  not  resided  within  the 
state  "one  whole  year  next  before  the  filing  of  tne  petition.” 
No  one  has  ever  contended  thct  the  word  "year”  in  such  statute 
meant  "calendar  year,”  Dut  it  has  always  been  construed  to 
mean  the  twelve  months  immediately  preceding  the  day  on  which 
the  petition  is  filed.  Likewise,  statutes  of  limitation  all 
provide  that  no  action  shall  be  hua* unless  commenceu  within 
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a certain  number  of  years  after  the  cause  of  action  has 
accrued.  The  v;ord  "years"  in  such  statutes  has  always  been 
construed  to  mean  periods  of  twelve  months  after  the  date  of 
the  accrual  of  a cause  of  notion,  llany  other  such  statutes 
could  be  referred  to. 

It,  therefore,  becomes  neoessax'y  for  us  to  consider 
the  context  of  the  statute  in  which  the  words  inquired  about 
are  used.  The  purpose  of  the  proviso  quoted  above,  in  which 
the  language  inquired  about  appears,  is  to  provide  some  rule 
by  which  the  amount  of  the  collector’s  bond  shall  be  de- 
termined. It  should  be  noted  that  the  legislature  used  the 
term  "calendar  weex"  in  that  very  soue  proviso.  If  the  legis- 
lature, in  referring  to  the  "year"  in  that  proviso,  had  meant 
the  "calenuar  year,"  it  would  seem  that  they  woulu  have  so 
specified,  since  they  did  specify  what  hind  of  week  tney 
meant.  On  the  contrary,  the  legislature  used  the  words  "year 
immediately  preceding  his  election  or  appointment."  The  word 
"immediately"  is  defined  in  Yiebster’s  liew  International 
Jictionary  as  waning  "without  Interval  of  time."  .applying 
this  meaning  to  tne  word  as  used  In  the  proviso  under  con- 
sideration, the  language  would  mean  the  year  which  runs  right 
up  to  the  date  of  tne  election  of  the  collector,  or  the  year 
between  which  und  the  uate  of  the  election  there  is  no  inter- 
val of  time.  Had  the  legislature  meant  "calendar  year,"  they 
, could  have  expressed  such  meaning  by  using  the  word  "calendar" 
before  the  word  "year,"  as  tney  did  in  connection  witn  the 
word  "week,"  or  they  could  have  s^id  "tae  year  before  the  year 
of  his  election."  By  using  the  language,  "tne  year  immediately 
preceding  his  election,"  v.e  think  the  legislature  meant  the 
twelve  months  prior  to  the  date  of  his  election. 

Our  construction,  «s  above  set  out,  is  in  line  with 
decisions  from  courts  of  otner  states,  Por  instance,  in  the 
case  of  People  v.  Bscheman,  165  Pac.  £60,  (Cola),  the  court 
held  tnat  in  a statute  providing  that  every  citizen  owning 
agricultural  land  within  a certain  district  who  had  paid 
property  taxes  within  such  district  "during  the  year  pre- 
ceding" such  election  shall  be  entitled  to  vote,  the  words 
"year  preceding"  meant  the  twelve  months  preceding  the  elec- 
tion ana  not  the  calendar  year  preceding  the  election. 

Likewise,  in  the  case  of  Puetz  v.  State,  107  N.  W.  1090, 
(Wis.),  the  court,  in  construing  a statute  which  provided  thut 
if  a person  should  be  convicted  a second  or  subsequent  time 
for  the  Same  offense  during  any  year,  the  punishment  should  be 
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inoreus8u,  held  that  tae  words  ''during  any  year"  meant  tiie 
ensuing  year*  from  the  ante  of  the  first  conviction  and  not 
a calendar  year. 


o0I\  JLUolQN 


It  is,  therefore,  the  opinion  of  this  office  that  the 
words  "year  immediately  preoeuing  his  election  or  appointment" 
as  used  in  section  11056,  K.  3.  Missouri,  19o9,  mean  the 
twelve  months  prior  to  the  uate  of  the  election  or  appoint- 
ment  of  the  collector  and  not  the  last  calendar  year  before 
such  election  or  appointment. 


respectfully  submitted 


iLw  M7  1 1 . iLiY 

..sslstant  attorney  General 
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iiOY  McKITThldK 
Attorney  General 
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COUNTY  OFFICERS : County  required  to  furnish  necessary- 

supplies  for  county  officers  if  same 
has  been  contemplated  in  the  budget. 
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Mr.  George  C • ,.alton 
Collector 
Marion  County 
Hannibal,  Ilissouri 


Dear  Mr.  nalton: 


This  wi  11  acknowledge  receipt  of  your  lotter 
of  March  23d  in  which  you  request  an  opinion  of  this 
department.  Your  request,  omitting  caption  and  signa- 
ture, is  as  follows: 

"Will  you  please  advise  me  just  what 
authority  the  County  Collector  has 
to  purchase  necessities  for  his 
office  such  as,  desks,  chairs,  type- 
writers, stationery,  books  and  other 
necessary  supplies • 

" is  a mat tor  of  common  sonao  and 
cooperation,  I have  made  every  effort 
to  'cooperate  with  the  County  Court  and 
conform  to  my  budget  figures  when 
major  purchases  are  made. 

"However,  I shall  very  much  appreciate 
your  opinion  which  I fool  will  greatly 
enlighten  me  as  to  this  subject.  " 

In  answer  to  your  question,  we  will  first  cite 
you  to  section  2400,  R.  S.  Mo.  1939,  which  provides  as 
f ollows : 


"The  said  court  shall  have  control 
and  aanagement  of  the  property,  real 
smd  personal,  belonging  to  the  county. 
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and  shall  have  power  and  authority 
to  purchase,  lease  or  receive  by 
donation  any  property,  real  or  per- 
sonal, for  the  use  and  benefit  of 
the  county;  to  sell  and  cause  to  be 
conveyed  any  real  estate,  goods  or 
chattels  belonging  to  the  county, 
appropriating  the  proceeds  of  such 
sale  to  the  use  of  the  same,  ana  to 
audit  and  settle  all  demands  against 
the  county •" 

In  the  case  of  -hving  v.  Vernon  County,  216  lio, 
681,  tho  court  held  that  it  is  the  duty  of  the  county  to 
provide  and  pay  for  the  necessary  janitor  services  for  the 
office  of  county  recorder,  and  in  that  case,  where  the 
county  refused  and  the  recorder  pain  for  the  necessary 
services,  he  was  allowed  to  recover  the  amount  which  he 
liad  paid. 


Again,  in  liarkreador  v.  Vernon  County,  216  Ho. 
696,  tho  court  held  that  it  was  tho  duty  of  the  county  to 
pay  for  the  water  and  light  used  in  the  jail,  after  the 
sheriff  was  forced  to  pay  for  such  services  himself. 

And  wo  wish  to  cite  you  to  the  case  of  Buchanan 
v.  .ual  13  County,  222  3.  W.  1902,  whore  it  was  held  that  it 
is  tne  duty  of  the  county  to  furnish  the  treasurer  of  the 
county  with  3uitaolo  office  space,  heat,  lights  and  janitor 
service. 


There  seems  to  be  no  doubt  that  the  county  shall 
pay  for  tho  maintenance  of  offices  of  tho  various  county 
officers  and  furnish  the  necessary  supplies  of  such  offices. 
However,  the  cases  cited  above  were  all  decided  prior  to 
the  budget  act  for  the  different  countios,  which  is  in  force 
anu  effect  in  the  State  of  Missouri.  This  budget  act  is 
found  in  Chapter  73  of  the  Revised  Statutes  of  Missouri  for 
1939.  Section  10912  of  said  act  provides  as  follows: 

”It  is  hereby  made  the  express  duty 
of  every  officer  claiming  any  payment 
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for  salary,  or  supplies  to  furnish  to 
tho  clerk  of  the  county  court,  on  or 
before  the  fifteenth  day  of  January 
of  each  year  an  itemized  statement  of 
the  estimated  amount  required  for  the 
payment  of  all  salaries  or  any  other 
expanse  for  personal  sorvice  of  what- 
ever kind  during  the  current  year  and 
the  section  or  sections  of  lav  under 
which  ho  claims  his  office  Is  entitled 
to  the  amount  requested,  also  ho  shall 
submit  an  itemized  statement  of  the 
supplies  he  will  require  for  his  office, 
separating  those  which  are  payable  under 
class  4 and  class  6,  Officers  who  are 
paid  In  whole  or  in  part  other  than  out 
of  tho  ordinary  revonue,  whether  paid  oy 
fees  or  otherwise,  shall  submit  an  esti- 
mate for  supplies  in  tho  same  manner  as 
officers  who  are  paid  a salary  out  of 
ordinary  revenue.  No  officor  shall  re- 
ceive any  salary  or  allowance  for  sup- 
plies until  all  the  information  required 
oy  this  section  shall  have  oeen  furnished. 
The  clerk  of  the  county  court  enall  pre- 
pare and  file  an  estimate  for  his  office; 
also  for  tho  expense  of  the  Judges  of 
the  count}  court.  If  for  any  year  there 
should  not  be  sufficient  funds  for  the 
county  court  to  pay  all  the  approved 
estimates  under  class  4,  after  having 
provided  for  the  prior  classea,  the 
county  court  shall  apportion  and  appro- 
priate to  each  office  the  available 
funds  on  hand  and  anticipated,  in  the 
proportion  that  the  approved  ostiiaace  of 
each  office  bears  to  the  total  approved 
estimate  for  class  4.” 


Conclusion. 


It  is  the  conclusion  of  this  ^apartment  that  the 
county  shall  furnish  necessary  supplies  for  the  various  county 
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ofJIcars,  and,  following  oho  cases  cited  above,  it  appears 
that  In  several  instances  whore  the  county  court  has  re- 
fused so  to  do,  that  the  county  ox^ficer,  after  purchasing 
such  supplies  himself,  has  been  able  to  recover  the  amount 
so  expended.  However,  under  the  budget  act  as  cited  above, 
before  any  supplies  laay  bo  purchased  In  this  manner,  it 
is  necessary  that  they  be  considered  and  placed  in  the 
county  budget  at  the  time  such  budget  is  ioade  up* 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney- General 


APPROVED* 


WEokfFKabg  ' 

Attorney-General 
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ROADS  MJD  BRIDGES: 


Town  board  may  vote  by  mail  and  may  on 
subsequent  appointments  of  commissioners 
declare  their  first,  second  and  third 
choice. 


( 
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honorable  « • M,  Dawes 
Presiding  Judge  of  county  Court 
Ripley  County 
Oxly,  Uissouri 


Dear  Judge  Dawes : 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  iarch  26,  1943,  which  reads  as  follows: 


"1  am  writing  you  for  yojar  opinion  of 
Sec.  8026  Revised  Statutes  of  dissouri, 
1929,  in  regard  to  the  appointment  of 
road  commissioners. 

"The  part  that  is  not  clear  to  me  is 
after  the  district  is  organized  and 
they  have  three  comru  ssionti  3 appointed, 

Oi  e for  a term  of  three  years,  one  for 
two  years,  and  one  for  or.e  year,  should 
the  mayor  and  city  council,  where  the 
city  is  a greater  distance  than  ten  miles 
of  the  meeting  place  of  the  county  court, 
send  in  names  of  first,  second  and  third 
choice,  or  should  they  just  send  in  one 
name  as  there  is  just  or.e  to  be  appointed 
at  the  February  Term  of  court  each  year 
thereafter?" 


Section  8026  h.  S.  Missouri,  1929,  mentioned  in  your 
request,  is  now  Section  8675  R.  s,  Missouri,  1939. 

Section  8675,  supra,  reads  as  follows: 


"The  mayor  and  members  of  the  city  coun- 
cil of  any  city  or  town  within  any  spec- 
ial road  district  thus  organized,  together 
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with  the  members  of  tbe  county  court 
of  the  county  in  which  said  district 
is  located,  at  a meeting  to  be  held 
in  the  county  court  room,  at  w/  ich  meet- 
ing the  presiding  juc,T,e  of  the  county 
court  shall  preside  and  the  county  clerk 
shall  act  as  clerk,  within  two  weeks  af- 
ter the  voters  within  the  territory  of 
such  proposed  district  shall  adopt  the 
provisions  of  this  article,  shall,  by 
order  of  record  to  be  kept  by  the  county 
clerk,  appoint  a board  of  commissioners 
composed  of  three  persons,  designating 
ore  to  serve  for  thr-e  years,  one  for 
two  years  and  one  for  one  year,  and  in 
February  every  year  thereafter  one  com- 
missioner shall  be  appointed  as  above 
specified,  to  serve  for  three  years;  all 
such  commissioners  shall  . e resident  tax- 
payers of  che  district,  and  shall  serve 
until  their  successors  are  appointed  and 
Qualified,  vacancies  to  be  filled  as  ori- 
ginal appointments  are  made.  Resignations 
shall  be  to  the  county  clerk.  Removal  from 
the  district  shall  create  a vacancy,  ouch 
commissioners,  before  entering  upon  the  dis- 
charge of  their  duties,  sha],l  take  oath  of 
office,  to  be  administered  by  the  clerk  of 
the  county  court:  Provided,  that  where  the 
city  is  located  a r.ater  distarce  than  ten 
miles  from  the  meeting  place  of  the  county 
court,  the  mayor  and  city  council  of  the  city 
or  town  withir.  the  road  district  for  which 
commissioners  are  to  be  appointed,  nay  make 
a written  certificate  of  their  choice  of  the 
conu.iasioi  er  or  commissioners  to  be  acpointed, 
designating  their  first,  second  ar d third 
choice  and  seel  the  same  and  transmit  it  to 
the  county  clerk  by  mail  or  by  special  messen- 
ger ana  the  choice  and  selection  designated  in 
such  certificate  shall  be  given  the  same  con- 
sideration as  though  the  boar  '"  and  nayor  were 
present  at  the  meeting  of  the  court:  Provided, 
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that  such  certificate  shall  be  given 
over  the  signature  of  the  mayor  or 
acting  mayor  attested  by  the  seal  of 
the  city  and  signature  of  the  city 
clerk. " 


It  will  be  noticed  in  the  proviso  of  the  above  section 
that  the  legislature  allowed  the  mayor  and  councilman,  of 
cities  in  special  road  districts  located  more  than  ten  miles 
from  the  meeting  place  of  the  county  court  where  the  road 
commissioner  or  commissioners  are  appointed,  to  elect  to  vote 
by  mail  and  desigrste  their  first,  second  and  third  choice. 

This  statute  was  enacted  for  the  purpose  of  economy 
and  makirg  it  certain  that  tne  road  commissioner,  or  commis- 
sioners, would  be  appointed  at  tue  ti ie  of  the  election. 

Under  the  statute  it  is  i.ot  mandatory  that  they  vote 
by  mail,  tut,  if  they  do  vote  by  mail  they  must  designate 
their  first,  second  aid  third  choice,  ever  after  the  fir3t 
meeting  after  the  organization  of  the  road  district.  there 
only  one  commissioner  is  to  be  apnoi:  ted,  if  the  mayor  and 
council  of  such  city  elect  to  cast  their  vote  by  mail,  under 
this  sectio.  they  should  designate  their  first,  second  ar.d 
third  cho  ce,  ar.d  in  that  ay  the  commissioner  would  be  ap- 
pointed. 


That  such  a procedure  should  be  followed  was  held  in 
the  case  of  otaie  ex  inf.  Holt,  Pros.  Attorney,  ex  rel.  Jones 
v.  i.'.eyer,  12  b.  . (2d)  489,  1.  c.  4S0,  where  the  court  said: 

l 

" * * a We  have  ruled  the  statute 
as  originally  enacted  authorized 
each  member  of  the  meeting  to  cast 
a vote;  and,  if  the  choice  desig- 
nated in  the  certificate  is  to  be 
given  the  same  consideration  as 
though  a member  was  present  and 
voting,  then  his  choice  designated 
in  the  certificate  must  be  counted 
as  a vote  for  commissioner.  The 
req  .iiemert  that  the  first,  second. 
and  third  choice  be  desl.T.e ted  has 
reference  to  the  first  meeting 
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after  the  organization  of  the  dis- 
trict . when  three  commissioners  are 
to  h£  appointed.  Thereafter,  at  a 
meeting  for  the  appointment  of  only 
one  commissioner,  the  first  ballot 
might  not  result  in  an  appointment; 
if  so,  on  the  second  ballot  the  ab- 
sent member’s  second  choice  could  be 
voted,  and  so  as  to  his  third  choice." 
(Jnder scoring  ours.) 


In  the  last  paragraph  in  the  above  case  the  court 
specifically  said: 


" ::  Thereafter,  at  a meeting 

for  the  appointment  of  ox  ly  on e 
commissioner,  the  first  ballot 
might  not  result  In  an  appointment; 
If  so,  on  the  second  ballot  the  ab- 
sent member’s  second  choice  could 
be  voted,  and  so  as  to  his  tx^ird 
choice."  (Underscoring  ours.) 


The  court  clearly  held  that  where  an  appointment 
was  to  be  made  of  one  commissioner,  that  is  at  some  future 
meeting  after  the  first  meeting,  subsequent  to  the  organiza- 
tion of  the  road  district,  if  the  mayor  and  corn  cil  should 
elect  to  designate  by  mall,  they  should  designate  their  first, 
second  and  third  choice.  The  above  case  is  the  only  and  rul- 
ing case  on  this  section  of  the  statute. 


COdCLUSIO. 


it  is,  therefore,  the  opinion  of  this  department,  that 
under  Section  8675  h.  S.  Uissouri,  1939,  the  mayor  and  city 
council  of  a city  located  a distance  of  more  than  ten  miles 
from  the  place  of  the  meeting  of  the  county  court  where  a 
road  commissioner  Is  to  be  appointed  may  send  in  their  designa- 
tion for  said  appointment  or  appointments  by  mail. 
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It  is  farther  the  opinion  of  t i s department,  that 
if  the  mayor  and  council  of  a city  in  a special  road  district, 
which  city  is  located  more  than  ei ~ht  miles  from  the  meeting 
place  of  the  county  court  where  a road  commissioner,  or  com- 
missioner is  to  be  appointed,  elect  to  cast  their  vote  by 
mail,  then  they  should,  even  though  one  commissioner  only  is 
to  be  appointed,  designate  their  first,  secoi  d and  third  choice. 


Respectfully  submitted 


V*'.  J.  5URhi 

Assistant  Attorney  General 
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Attorney  General  of  Missouri 


COUNTY  COLLECTOR:  Shall  collect  drainage  district  taxes. 


July  12,  1943 


Mr.  George  0.  Dalton,  Collector  Filed  #21 

Marion  County 
Hannibal,  Missouri 

Dear  Mr.  Dalton: 

This  will  acknowledge  receipt  of  your  letter  of  re- 
cent date  wherein  you  wish  to  be  advised  as  to  the  proper 
person  to  collect  drainage  district  tax.  The  full  text 
of  your  letter  is  as  follows: 


"I  understand  that  as  County  Collector 
I am  the  designated  one  under  the 
Statutes  to  collect  Drainage  Taxes. 

"A  local  attorney,  who  acts  for  and  in 
behalf  of  the  Drainage  District  here, 
insists  on  collecting  these  taxes  even 
after  the  Drainage  District  Tax  Book 
is  placed  in  my  hands  to  collect  the 
charges  thereon. 

"Will  you  please  advise  what  recourse 
that  I have  under  the  Law  to  prevent 
him  from  doing  the  collecting,  and  how 
I may  recover  the  commission  due  me  on 
the  collections  that  he  has  made? 

"Will  you  also  please  advise  me  what 
commission  the  Collector  would  be  al- 
lowed under  Section  12346  Revised 
Statutes  of  Missouri,  1939? 

"Since  a question  of  Law  is  involved, 

I am  hoping  that  you  will  render  your 
opinion  in  this  matter  at  your  earli- 
est convenience." 


Mr.  George  0.  Dalton,  #2 


Your  letter  does  not  state  whether  the  drainage  dis- 
trict in  your  county,  the  one  under  discussion,  was  organ- 
ized under  the  circuit  court  of  the  county  court.  Neither 
does  your  letter  inform  us  whether  or  not  your  county  is 
organized  under  township  bases.  It  will  be  necessary  to 
point  out  the  situation  with  two  sets  of  possible  organi- 
zation forms  and  with  two  different  tax  collection  agen- 
cies in  mind. 

The  statutes  of  our  state  provide  that  a drainage 
district  may  be  organized  under  the  county  court  or  it 
may  secure  authority  for  organization  from  the  circuit 
court.  At  Chapter  79*  Article  3*  Sections  12398-12454  R. 
S.  Mo.,  1939*  we  find  in  detail  the  steps  required  for  or- 
ganization of  drainage  districts.  We  do  not  quote  these 
statutes  because  of  their  great  length,  but  merely  cite 
same  for  your  information  and  guidance. 


Concerning  ourselves  with  the  matter  of  collection  of 
taxes  in  drainage  districts  we  find  that  Section  12416  R. 
S.  Mo.,  1939*  provides  that  the  county  collector  collect 
taxes.  The  full  text  of  this  section  is  as  follows: 


"It  shall  be  the  duty  of  the  collec- 
tor of  revenue  of  each  county  in  which 
lands  or  other  property  of  any  drain- 
age district  organized  under  this  ar- 
ticle are  situate,  to  receive  the 
'drainage  tax  book'  each  year  and  he  is 
hereby  empowered  and  it  shall  be  his 
duty  to  promptly  and  faithfully  collect 
the  tax  therein  set  out  and  to  exercise 
all  due  diligence  in  so  doing.  He  is 
further  directed  and  ordered  to  demand 
and  collect  such  taxes  at  the  same 
time  that  he  demands  and  collects  state 
and  county  taxes  due  on  the  same  lands 
and  other  properties.  Where  any  tract 
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or  part  thereof  has  been  divided  and 
sold  or  transferred,  the  collector 
shall  receive  taxes  on  any  part  of 
any  tract,  piece  or  parcel  of  land  or 
other  property,  charged  with  such  tax- 
es and  give  his  receipt  accordingly. 

The  'drainage  tax  book'  shall  be  the 
warrant  and  authority  of  the  collector 
for  making  such  demand  and  collection. 
The  said  collector  shall  pay  over  and 
account  for  all  moneys  collected  there- 
on each  year  to  the  county  treasurer 
at  the  time  he  pays  over  state  and 
county  taxes.  The  collector  shall 
give  bond  payable  to  the  drainage  dis- 
trict for  the  probable  amount  of  all 
drainage  taxes  to  be  collected  in  any 
one  year  conditioned  for  the  faithful 
performance  of  all  his  duties  in  ac- 
cordance with  this  article.  Said 
bond  shall  be  signed  by  at  least  two 
resident  freeholders  in  the  county  or 
by  a surety  company  authorized  to 
transact  business  in  the  state.  The 
bond  shall  be  approved  by  the  court 
and  the  premium,  if  any,  may  be  paid 
out  of  any  funds  belonging  to  the  dis- 
trict." 


Looking  to  the  decisions  in  the  state  as  they  apply 
to  drainage  districts,  we  find  that  they  are  public  corpo- 
rations, being  political  subdivisions  of  the  state,  exer- 
cising governmental  functions,  and  not  private  corporations 
and  when  so  organized  the  county  court  administers  their  en 
tire  affairs.  We  further  find  that  since  it  is  a public 
corporation  it  is  a creation  of  the  statute  and  only  those 
powers  enumerated  in  the  statute  are  conferred  upon  the 
corporation.  In  other  words,  it  is  strictly  limited  in 
its  acts  to  those  powers  specifically  stated  in  our  stat- 
utes. Authority  for  this  may  be  found  in  State  ex  rel. 
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Applegate  v.  Taylor,  123  S.  W.  892,  Squaw  Creek  Drainage 
District  v.  Turney,  138  S.  W.  12,  Houck  v.  Little  River 
Drainage  District,  154  S.  W.  739 * State  ex  rel.  Manion  v. 
Albany  Drainage  District,  234  S.  W.  339*  Wilson  v.  King's 
Lake  Drainage  District,  158  S.  W.  931*  and  Granes  v.  Lit- 
tle Tarkio  Drainage  District,  134  S.  W.  2d  70. 

Looking  now  to  drainage  district  levees  and  water 
supplies,  we  find  in  Article  1,  Chapter  79*  Sections 
12324-12389  R.  S.  Mo.,  1939*  inclusive,  the  statutory  ar- 
ticles on  drainage  districts  Incorporated  in  circuit  courts 
of  the  state.  In  these  sections  the  entire  machinery  of 
the  districts  is  outlined  and  the  powers  and  functions  of 
drainage  district  officers  are  set  out  in  great  detail. 

The  board  of  supervisors  is  provided  for,  and  their  par- 
ticular duties  and  powers  clearly  and  carefully  defined. 
Under  the  terms  and  provisions  of  the  statutes  the  board 
of  directors  is  given  no  right  or  authority  to  appoint 
collectors  of  revenue  for  the  purpose  of  tax  collection. 

The  only  appointments  which  may  be  made  by  the  board  are 
outlined  in  Section  12331  R.  S.  Mo.,  1939*  and  we  do  not 
find  in  this  section  any  authority  to  appoint  a collector 
of  revenue. 

We  do  find,  at  Section  12342  u.  S.  Mo.,  1939*  the  au- 
thority for  the  collector  of  revenue  to  collect  drainage 
tax: 


"It  shall  be  the  duty  of  the  collector 
of  revenue  of  each  county  in  which  lands 
or  other  property  of  any  drainage  dis- 
trict organized  under  this  article  are 
situate  to  receive  the  'drainage  tax 
book'  each  year,  and  he  is  hereby  empow- 
ered and  it  shall  be  his  duty  to  promp- 
tly and  faithfully  collect  the  tax 
therein  set  out  and  to  exercise  all  due 
diligence  in  so  doing.  He  is  further 
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directed  and  ordered  to  demand  and 
collect  such  taxes  at  the  same  time 
that  he  demands  and  collects  state  and 
county  taxes  due  on  the  same  lands  and 
other  properties.  Where  any  tract  or 
part  thereof  has  been  divided  and  sold 
or  transferred,  the  collector  shall 
receive  taxes  on  any  part  of  any  tract 
piece  or  parcel  of  land  or  other  pro- 
perty, charged  with  such  taxes  and 
give  his  receipt  accordingly.  The 
above  and  foregoing  'drainage  tax  book 
shall  be  the  warrant  and  authority  of 
the  collector  for  making  such  demand 
and  collection.  The  said  collector 
shall  make  due  return  of  all  'drainage 
tax  books'  each  year  to  the  secretary 
of  the  board  of  supervisors  of  the 
aforesaid  drainage  district,  and  shall 
pay  over  and  account  for  all  moneys 
collected  thereon  each  year  to  the 
treasurer  of  said  district  at  the  same 
time  when  he  pays  over  state  and  coun- 
ty taxes.  Said  collector  shall  in 
said  'drainage  tax  book,'  verify  by 
affidavit  his  said  return.  The  said 
secretary  shall  each  year,  within  ten 
days  after  the  return  of  said  collec- 
tor is  delivered  to  him,  prepare  and 
certify  to  said  collector  a 'drainage 
back  tax  book'  containing  the  list  of 
lands  and  other  property  so  returned 
by  said  collector  as  delinquent,  de- 
liver the  same  to  him  and  take  his  re- 
ceipt therefor,  and  said  collector 
shall  proceed  to  collect  such  delin- 
quent drainage  taxes  and  demand  pay- 
ment therefor  in  the  same  manner  as 
herein  provided  for  the  collection  of 
current  drainage  taxes.  Before  re- 


Mr.  George  0.  Dalton,  #6 


ceiving  the  aforesaid  'drainage  tax 
book'  the  collector  of  each  county  In 
which  lands  or  other  property  of  the 
drainage  district  are  located  shall 
execute  to  the  board  of  supervisors 
of  the  district  a bond  with  at  least 
two  good  and  sufficient  sureties  in  a 
sum  that  is  equal  to  the  probable 
amount  of  any  annual  installment  of 
said  tax  to  be  collected  by  him  during 
any  one  year,  conditioned  that  said 
collector  shall  pay  over  and  account 
for  all  taxes  so  collected  by  him  ac- 
cording to  law.  Said  bond  after  ap- 
proval by  said  board  of  supervisors 
shall  be  deposited  with  the  secretary 
of  the  board  of  supervisors,  who  shall 
be  custodian  thereof  and  who  shall 
produce  same  for  inspection  and  use 
as  evidence  whenever  and  wherever  law- 
fully requested  to  do.'? 


In  counties  where  a township  organization  plan  has 
been  adopted  we  find  that  drainage  district  tax  as  taxes 
may  be  collected  either  by  the  county  collector  or  the 
township  collector  depending  upon  which  organization 
obtains  in  the  particular  county. 


Prom  our  reading  of  the  statutes  and  decisions,  we 
find  that  the  board  of  directors  in  the  drainage  district 
have  nothing  to  do  with  tax  collection,  and  this  is  sus- 
tained in  an  early  case  in  the  state.  Drainage  District 
No.  lv.  Charles  Daudt,  71  Mo.  App.  579. 


Devoting  our  thoughts  to  the  matter  of  the  fees  al- 
lowed collectors  we  find  at  Section  12470  the  provision 
as  to  the  amount  of  fees  the  collector  may  charge  and  we 
quote  this  section  In  full: 
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"The  county  and  township  collectors 
for  collecting  current  taxes  for 
drainage  and  levee  districts  shall 
receive  one  per  cent  of  all  such  ta- 
xes collected,  and  for  the  collection 
of  delinquent  taxes  for  such  they 
shall  receive  two  per  cent  of  all 
sums  collected." 

You  may  be  under  the  impression  that  the  same  rule 
as  to  commission  for  delinquent  tax  collection  applies  to 
drainage  tax  laws  as  to  general  taxes.  This,  however,  is 
not  true  for  the  drainage  tax  fees  allowed  the  collector 
as  authorized  by  Section  12470,  supra,  which  we  have  just 
quoted  and  set  out  in  full,  are  entirely  different  from 
Section  11182  R.  S.  Mo.,  1939*  which  reads  as  follows: 


"Fees  shall  be  allowed  for  services 
rendered  under  the  provisions  of  this 
article,  as  follows:  To  the  collec- 
tor, except  in  such  cities,  two  per 
cent  on  all  sums  collected;  in  such 
cities,  two  per  cent  on  all  sums  col- 
lected--such  per  cent  to  be  taxed  as 
cost  and  collected  from  the  party  re- 
deeming. To  the  county  collector, 
for  recording  the  list  of  delinquent 
land  and  lots,  twenty-five  cents  per 
tract,  to  be  taxed  as  cost  and  collec- 
ted from  the  party  redeeming  such  tract." 


Answering  your  question  as  to  the  proper  remedy  where 
an  authorized  person  collects  taxes  it  is  well  to  remember 
that  an  appropriate  legal  remedy  will  be  likely  to  recover 
fees  in  the  hands  of  the  unauthorized  collector.  You  are 
reminded  that  the  county  court  is  an  interested  party  there 
to,  and  we  further  suggest  that  your  prosecuting  attorney 
should  be  consulted  in  this  matter. 
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CONCLUSION 

The  county  collector  shall  collect  drainage  district 
taxes  In  counties  which  have  not  adopted  the  township  or- 
ganization plan,  and  in  those  counties  operating  under  the 
township  plan  the  township  collector  is  authorized  to  col- 
lect taxes. 

Respectfully  submitted. 


L.  I.  MORRIS 

Assistant  Attorney-General 

APPROVED: 


ROY  McKITTRICK 
Attorney-General 
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VILLAGES:  Trustees  may  pass  ordinances  fwr  the  taxation 

TAXATION:  of  dance  halls  and  pin-ball  machines,  but  have 

no  authority  to  tax  Juke  boxes. 


Septomber  1,  1943 

✓ 


Hon.  George  N*  Davis 
prosecuting;  Attorney 
Macon  County 
Macon,  Missouri 


Door  Sir: 


Hils  v/ill  acknowledge  receipt  of  your  recent  re- 
quest for  an  opinion  which  reads  as  follows* 


"Mr.  Green,  mayor  of  Gifford,  a vil- 
lage, has  asked  me  to  find  out  for 
him  if  they  have  a right  to  tax  pin- 
ball machines.  Juke  boxes,  and  also 
dance  halls* 

"Thoy  have  an  ordinance  to  that  ef- 
fect and  wish  to  enforce  it*  . 

"I  do  not  find  any  speoific  authori- 
zation in  the  statutes  in  tills  regard*" 


It  is  well  established  that  municipalities  or  polit- 
ical sub-divisions  hnve  only  such  power  to  levy  taxes  as  may 
be  derived  from  constitutional  or  legislative  grants*  As 
stated  in  City  of  West  Plains  v*  Noland,  112  S.W.  (2d)  79, 

1*  c*  81* 


"The  power  of  municipalities  to  levy 
taxes  is  derived  from  either  a consti- 
tutional or  legislative  grant  and  in 
levying  tnxos  citios  are  limited  and 
restricted  by  those  grants*  Kansas 
City,  Mo*  v*  J*  I.  Case  Threshing 
L.ach*  Co*  et  al*,  337  ho.  913,  37 
8 * W . 2d  195}  KToger  Grocery  & Baking 
Co*  v*  City  of  St.  Louis,  Mo*  Sup*, 

106  S*r. * 2d  435,  111  A.L.R.  689;  Sie- 
mens v*  Shreove,  317  Mo*  736,  296  S*W* 
415." 
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Since  Gifford  is  a village,  we  shall  look  to  the 
statutory  authority  granted  such  villages  for  purpose  of 
taxation.  Section  7240,  K.  3.  Missouri,  1939,  is  appli- 
cable to  villages  and  provides  that  the  Board  of  Trustees, 
which  is  the  governing  body  of  such  village,  shall  have 
the  power  to  pass  ordinances  to  license,  tax,  regulate 
and  prohibit  certain  games  such  as  ball,  tenpin  alleys, 
billards  and  pool  tables,  or  other  tables  upon  which  games 
are  played  for  pay  or  amusement,  and  further  provides  for 
licensing  and  regulating  dramshops,  tippling  houses,  pub- 
lic shows,  circuses,  theatrical  and  other  amusements.  Such 
Section  reads  in  part  as  follows: 


"Such  board  of  trustees  shall  have 
power  to  pass  by-laws  and  ordinances 
to  prevent  and  remove  nuisances  * 

« * i;o  provide  for  licensing  and  regu- 
lating and  prohibiting  dramshops  and 
tippling  houses,  public  shows,  cir- 
cuses, theatrical  and  other  amusements, 
to  the  distance  of  one -ha If  mile  from 
the  corporate  limits  of  such  town;  * 

* * * to  license,  tax,  regulate  and 
prohibit  ball  and  tenpin  alleys,  bil- 
lards  and  pool  tables,  or  other  tables 
upon  which  games  are  played  for  pay  or 
amusement;  to  license,  tax,  regulate 
and  prohibit  all  other  games  for  pay 
or  amusement:  Provided,  that  no  per- 
mission shall  be  given  to  bet  money, 
property  or  other  thing  upon  any  game, 
*»•*****■*" 


The  words,  "or  bther  tables  upon  which  games  are 
played  for  pay  or  amusement",  are  broad  enough  to  Include 
pin-ball  machines,  and,  likewise,  the  words,  "dramshops  and 
tippling  houses,  public  shows,  circuses,  theatrical  and  oth- 
er amusements",  are  also  sufficient  to  include  dance  halls. 


In  People  ex  rel.  Nelson  v.  Sherrard  State  Bank,  258 
111.  App.  168,  it  was  held  that  where  a number  of  items  are 
ennumcrated  in  an  enaotment  and  then  supplemented  with  the 
term  "and  other  articles,  goods",  etc.,  such  term  means  oth- 
er articles  and  goods  of  a class  and  kind  as  previously  en- 
numerated. 


As  stated  by  the  Court  in  State  ex  rel*  v.  Gordon, 
268  Mo.  321,  1.  c.  328,  in  construing  the  general  words  fol- 


Hon.  George  N.  Davis 


■3 


September  1,  194.3. 


lowing  specific  words: 


"One  contention  is  that  the  statute  Au- 
thorizes, as  one  proposition,  "any  county 
. . . to  incur  an  indebtedness  for  the 
purpose  of  building  a courthouse,  jo 11, 
poorhouse,  county  sanitarium,  or  other 
county  buildings ; w 1 that  the  * it? lie 4 zed 
words  mean  bulled ngs  like  those  specifi- 
cally mentioned  and,  therefore,  mean 
•courthouses'  pnd,  as  g consequence,  au- 
thorize r 8ut*uiuslou  including  tvo  court- 
houses. This  ar  ument  is  designed#  it 
seec.£>,  to  avoid  the  force,  if  any,  of 
the  statute's  use  of  the  term  'court- 
house' in  tiie  singular.  The  canon  of 
construction  invoked  cannot  be  so  em- 
ployed. Its  effect  is  to  restrict  the* 
moaning  of  the  general  words  to  things 
of  a character  like  those  particular- 
ized. It  does  not  warrant  a construc- 
tion oi  the  general  words  as  mere  rep- 
etition, in  the  plural  number,  of  the 
things  specified  In  the  s’ngular.  Gen- 
eral words,  uncer  that  canon,  do  not 
explain  or  amplify  particular  terms 
preceding  then,  but  are  themselves  re- 
stricted and  explained  by  the  particu- 
lar terms.  The  contention  made  is  not 
tenable. n 


It  Is  our  opinion  that  the  well  known  doctrine  of 
statutory  construction,  ejusdam  enorie.  Is  applicable  In 
this  case.  Thus,  where  ords  follow  specific  words, 

the  general  words  will  be  construed  an  applicable  only  to 
such  classes  or  tilings  as  may  be  Included  by  tho  particular 
or  spool fie  words.  This  rule  Is  based  upon  the  reason  that 
If  the  General  Assembly  had  intended  the  enorcl  words  to  be 
used  in  their  unrestricted  sense,  they  would  have  rraide  no 
mention  of  the  articular  or  specific  words.  See  State  v. 
Eckhardt,  232  ico.  49,  1.  c.  52. 


In  Pearson  v.  City  of  S attle,  44  Pac.  884  and  885, 

14  ..ash.  438,  it  was  hold  that  the  word  amusement  was  synon- 
ymous with  diversion#  onterto 'nment,  recreation,  pastime  and 
sport  so  that  a public  dance  would  be  a public  amusement  with- 
in tho  meaning  of  a paragraph  of  an  ordinance  providing  that 
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every  person  who  shall  conduct  any  concert,  show  or  any  oth- 
er public  amusement  within  the  City  of  Seattle,  without  ob- 
taining a license  therefor,  would  be  guilty  of  a misdemeanor. 
In  so  holding  the  Court  said: 


"*  « * And  section  2 reads:  **  # * * 

That  every  person  who,  as  proprietor, 
licensee,  manager  or  agent,  shall  here- 
after conduct,  manage  or  superintend  any 
circus,  side-show,  skating  rink,  opera, 
concert,  show,  exhibition,  or  other  pub- 
lic amusement  of  any  kind  within  the  city 
of  Seattle,  without  first  having  obtained 
a license  therefor,  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  thereof 
3hall  be  punished  by  a fine  In  any  sum 
not  exceeding  one  hundrod  dollars  ($100), 
or  by  Imprisonment  in  the  city  Jail  not 
exceeding  thirty  days,  or  by  both  such 
fine  and  imprisonment**  * * * It  is  ad- 
mitted by  defendants  answer  that  the 
respondent  conducted  a d'nce  In  a place 
♦adjoining  to’  and  ’connected  with1  his 
saloon,  where  Intoxicating  liquors  were 
sold  and  disposed  of,  and  where  women 
solicited,  for  a salary,  the  sale  of  In- 
toxicating liquors*  This  dance  was  there- 
fore conducted  In  such  a place  and  in  such 
a manner  as  to  require  the  payment  of  a 
license  fee  of  | 1,000  per  year,  provided 
it  was  a public  amusement*  The  license 
delivered  to  respondent  did  not  specify 
the  kind  of  amusement  and  the  particular 
place  licensed,  as  required  by  section  4 
cf  the  ordinance,  but  simply  authorized 
the  respondent  to  *run  a place  of  amuse- 
ment* from  February  4,  1893  to  February  4, 
1894*  But  it  appears  that  respondent  pro- 
cured it  for  the  purpose  of  conducting  a 
dance,  which  he  did  conduct  in  the  city, 
and  for  aught  that  appears  in  the  record, 
with  the  knowledge  of  its  officers,  un- 
interruptedly, for  a period  of  more  than 
11  months*  Under  these  circumstances, 
we  think  the  city,  after  receiving  and 
retaining  respondent’s  money,  cannot  con- 
sistently urge  that  tho  license  was  in- 
valid by  reason  of  informality,  or  even 
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thot  it  did  not  authorize  the  carrying 
on  of  the  business  in  which  respondent 
was  engaged,  and  that,  therefore,  the 
license  fee  was  voluntarily  paid  and 
cannot  be  reclaimed. 

"But  wo  are  unable  to  see  that  the  court 
erred  in  its  conclusion  that  a public  dance, 
conducted  "a  this  w rs  by  the  respondent,  was 
a public  amusement,  within  the  moaning  of 
Ordinance  \'o.  1790.  Such  was  a arently 
the  vi aw  of  the  city  officials;  for  other- 
wise there  v uld  tive  been  no  necessity  for 
passing  Ordinance  No.  3152,  declaring  such 
dances  a nuisance,  by  the  terms  of  Ordi- 
nance No.  179<?  8 skating  rink  is  a public 
amusement,  nno  It  would  seem  that  a pub- 
lic dance  might  be  Included  In  the  same 
category  without  violating  the  rule  of 
construction  contended  for  by  appellant, 

— that  no  amusement's  con  be  included  with- 
in the  terms  ’other  public  amusement'  but 
such  as  are  of  the  same  en^ral  charncter 
sa  those  specified.  Moreover,  Webster  says 
that  the  word  'amusement'  is  synonymous 
with  'diversion, * 'entertainment,'  'recre- 
ation,' 'pastime,'  'sport,'  and  if  that  be 
true  a public  dance  Is  n public  amusement." 


In  view  of  this  definition  of  amusement,  there  is  no 
question  but  that  a c'ance  1 all  may  be  taxed  under  Section 
7248,  fjupra.  However,  we  find  no  statutory  authority  brond 
enough  to  permit  such  a village  to  tax  Juke  boxes.  There 
Is  no  doubt  but  that  under  the  Police  Power  a village  may 
regulate  the  use  of  juke  boxes.  However,  this  will  not  per- 
mit a tax  on  same  In  the  absonce  of  some  statutory  or  con- 
stitutional grant. 


CONCLUSION 


Therefore,  It  Is  tho  opinion  of  this  department  that 
under  Section  7348,  supra,  the  Board  of  Trustees  of  th  Vil- 
la e of  Gifford  mty  pass  ordinances  for  the  purpose  of  tax- 
ing pin-ball  machines  and  daaco  halls  but  have  no  authority 
to  tax  Juke  boxes. 

Respectfully  submitted. 


APPROVED: 


LOY  EcTiiJ.'t'  \ 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 
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and  State  taxes  in  relation  to  general 
municipal  tax  liens. 


December  29, 


Honorable  Wilbur  F.  Daniels 
Prosecuting  Attorney 
Fayette,  Missouri 
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Dear  Mr.  Daniels: 


This  i 8 an  acknowledgment  of  your  letter  of  inquiry 
to  the  General  on  December  27,  1943,  which  is  as  follows: 

"I  would  deeply  appreciate  an  opinion 
on  the  following  question,  to-wit:  If  land 
is  sold  by  the  County  of  Howard  for  delinquent 
taxes  does  said  sale  cut  off  and  extinguish 
the  lien  of  the  City  of  Fayette  for  back  taxes 
on  the  same  land?" 

The  case  of  State  v.  Baumann,  160  S.W.  (2d)  697  passed 
upon  the  question  as  to  whether  the  City  of  St.  Louis---  a 
municipal  corporatlon---while  under  the  provisions  of  the 
Jones-Munger  law,  had  an  equality  of  lien  for  its  general  city 
and  school  taxes  with  the  lien  for  general  state  and  county 
taxes.  The  court  held  that  equality  of  such  liens  is  the 
general  rule.  In  regard  to  the  status  of  such  liens  of  cities 
outside  the  City  of  St.  Louis  in  relation  to  a general  county 
and  state  tax  lien  such  court  at  l.c.  699  held: 


"<HHK)utside  the  city  of  St.  Louis,  under  the 
Jones-Munger  Act,  sales  for  state  and  county 
taxes  are  made  by  the  county  collector  and 
sales  for  city  taxes  are  made  by  the  city  col- 
lector under  a different  advertisement.  One 
purpose  of  Sections  11149  and  11162  evidently 
is  to  prevent  a sale  by  the  county  collector 
from  destroying  the  lien  for  city  taxes  and 
to  prevent  a sale  by  the  city  collector  from 
destroying  the  lien  for  state  and  county  taxes, 
both  liens  being  on  an  equality.  Section  11152 
requires  the  purchaser,  before  receiving  a deed, 
to  pay  prior  unpaid  taxes,  but,  as  the  county 
collector  is  not  authorized  to  receive  city  taxes 
and  the  city  collector  is  not  authorized  to  receive 
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state  and  county  taxes.  Section  11149  makes 
the  deed  subject  to  such  unpaid  prior  taxes 
as  the  collector  la  not  authorised  to  col- 
lect. That  is,  the  deed  of  the  county  col- 
lector is  subject  to  prior  unpaid  city  taxes 
and  the  deed  of  the  city  collector  is  subject 
to  prior  unpaid  state  and  county  taxes.  The 
City  of  St.  Louie,  being  both  a city  and  a 
county,  the  same  officer  would  there  collect 
all  the  prior  general  taxes,  state,  county 
and  city, before  delivering  the  deed.****" 


Therefore,  it  is  the  opinion  of  this  department  that 
a sale  by  the  county  collector  for  general  county  and  state 
taxes  does  not  destroy  the  liar,  for  city  taxes  "both  liens 
being  on  an  equality". 


Respectfully  submitted. 


SVMJEH 


S.  V.  MEDLINO 

Assistant  Attorney  General 


APPROVED l 


ROY  McKITTRICK 
Attorney  General 


TAXATION:  Limitation  of  taxes  by  county 


January  11,  1943 


Mr.  W.  E.  Da'/itt,  Assessor 
McDonald  County 
Pineville,  Missouri 


Dear  Sir: 


Tills  13  in  reply  to%  yo 'rs  of  recent  date  wherein 
you  submitted  the  following  question: 


"7.  ill  you  please  ndvi3e  me  as  to  the 
maximum  county  revenue  levy  that  can 
be  made  in  a county  with  assessed  val- 
uation of  six  million  dollars  or  under. 
Also  as  to  tiie  maximum  county  revenue 
levy  that  can  be  made  in  counties 
having  assessed  valuations  between  six 
and  ten  million  dollars.” 


Your  inquiry  Is  answered  by  the  provisions  of  Section 
11  of  Article  X of  the  Constitution  of  Missouri,  as  amended 
by  the  Constitutional  Amendment  which  was  adopted  at  the 
General  Election  in  1942.  Section  11  of  3aid  Article,  as 
amended.  Laws  of  Missouri,  1941,  page  719,  reads  as  follows. 
In  part: 


"Taxes  for  courty,  city,  town  and 
school  purposes  may  bo  levied  on  all 
subjects  and  objects  of  taxation;  but 
the  valuation  of  pro  erty  therefor  shall 
not  exceed  the  valuation  of  the  sane 
property  in  such  town,  city  or  school 
district  for  State  and  county  purposes. 
For  county  purposes  the  annual  rate  on 
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property,  in  counties  having  thirty 
million  dollars  or  less,  shall  not 
exceed  fifty  cents  on  the  hundred 
dollars  valuation;  and  in  counties 
having  thirty  million  dollars  or  more, 
said  rate  shall  not  exceed  thirty-five 
cents  on  the  hundred  dollars  valuation. 


By  this  section  all  counties  having  a valuation  of  thirty 
million  dollars  or  less,  nay  not  make  a levy  for  county 
purposes  In  excess  of  fifty  cents  on  the  hundred  dollars 
valuation;  counties  having  thirty  million  dollars  or  more, 
valuation,  may  not  make  a levy  for  county  purposes  in  excess 
of  thirty-five  cents  on  the  hundred  dollars  valuation. 

In  addition  to  these  rates  a special  road  and  bridge 
tax  may  be  levied,  ^nder  Section  22  of  Article  X of  the 
Constitution,  this  levy  may  be  made  In  all  counties,  not  to 
exceed  twenty-five  cents  on  each  hundred  dollars  valuation. 

'.Ve  also  refer  you  to  Section  23  of  Article  X of  the 
Constitution,  which  y/ould  authorise  an  additional  levy  for 
road  and  bridge  purposes  when  authorized  by  a vote  of  the 
qualified  voters  of  a road  district. 


CONCLUSION 


From  the  foregoing  it  is  the  opinion  of  this  department 
that  the  maximum  rate  of  levy  which  may  be  made  by  counties 
having  a valuation  of  thirty  million  dollars  or  less  is  fifty 
cents  on  the  hundred  dollars  valuation;  In  addition  to  thi3 
levy  for  general  purposes  a special  road  and  bridge  levy  may 
be  made  in  all  counties  not  to  exceed  twenty- five  cents  on 
the  hundred  dollars  valuation  and,  if  authorized  by  a vote. 
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a levy  in  addition  to  tills , r.ot  to  exceed  fifty  cents  on 
the  hundred  dollars  valuation,  "iay  be  made  for  road  and 
bridge  purposes. 


espectfully  subnit tod. 


TYRh  BURTJN 

Assistant  Attomey-Oeneral 


APPROVED: 
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Compensation  of  Secretery  and 
Treasurer  of  Board. 


September  14,  1943 


Mr*  V/esloy  A.  Deneke,  Sup  r . ntendent 
Flat  River,  Missouri 


Dear  Sir: 


FILEO 

2 -2- 


Thin  is  in  reply  tc  yours  of  recent  date  wherein 
you  request  en  opinion  from  this  department  on  the 
question  of  the  compensation  of  the  Secrets ry,  ar.d  Treas- 
urer of  a School  Beard. 

?<e  think  yerr  question  is  answered  by  Sec.  lObOl 
Laws  of  Mo.  1941,  page  536,  which  reads  in  part  as 
follows : 

"No  membr-r  of  any  public  school  board  of 
any  eity,  town  cr  village  in  thin  state 
having  less  then  twenty  five  thous- 

and inhabitants  shall  hold  any  office  or 
employment  of  profit  from  s«id  board 
while  s member  thereof  exesot  the  secre- 
tary and  treasurer,  who  nay  receive 
r*»a3C>  bie  compensation  for  th^ir  services: 
Provided,  the  conpenantio  i of  the  secretary 
aha IT* not  exceed  one  hundred  and  fifty 
dollars  and  that  of  the  tree surer  ^hall  not 
exceed  fifty  dollars  for  any  one  yoar:  n *** 

This  section  is  plain  and  unambiguous  and  does  not 
need  construction.  It  fixes  the  maximum  amount  which 
the  Board  may  pay  the  secretary  or  treasurer. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department 
that  the  maximum  amount  of  salary  which  may  be  paid 
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to  the  secretary  of  a School  Board  In  a district  of 
a city,  torn  or  village  Is  one  hundred  and  fifty 
dollars,  the  maximum  salary  which  may  be  paid  to  th# 
treasurer  of^uch  Beard  is  fifty  dollars. 


Fospectfully  submitted. 


TYRL.  71.  BURT  OK 
Assistant  Attorney  General 

TfcBiLeC 


AFrf.OVED: 


RW  WcKIT’j  ' ICK 
Attorney  General 


ELECTIONS : Senate  Bill  No.  31  excuses  nonregistratl^. 

ABSENTEE  VOTING:  of  persons  in  military  or  naval  service  vot 

ing  absentee  ballots.  Registration  lav/s 
apply  to  such  persons  not  voting  absentee. 


November  26,  1943 


Honorable  C.  W.  Detjen 

Attorney  for  St.  Louis  County  Sleotion  Board 

Suite  418-19 

511  Looust  Street 

St.  Louis,  Missouri 


Dear  Mr.  Detjen: 


Under  date  of  Ootober  29,  1943,  you  wrote  this  offios 
requesting  an  opinion,  us  follows: 


"I  am  writing  to  you  us  Attorney  for  the 
St.  Louis  County  Election  Board,  serving 
by  appointment  of  the  Board  under  the  pro- 
visions of  Section  11908  Mo.  1939. 

The  Board  desires  your  ruling  on  the  fol- 
lowing questions  pertaining  to  the  St. 

Louis  County  Registration  law,  Chapter  76, 
article  18,  R.3.  Mo.  1939: 

"1.  While  Laws  1943,  section  11478a,  seem 
to  give  any  person  in  the  military  service, 
otherwise  eligible  to  vote,  a right  to  oust 
un  absentee  ballot  even  though  he  is  not 
registered,  there  seems  to  be  no  provision 
authorizing  such  a person  to  vote  at  the 
polls,  if  he  happens  to  return  to  his  home 
on  eleotion  uay.  This  raises  several  ques- 
tions, namely: 

nu.  Has  the  Eleotion  Board  the  x’ight  to 
enter  his  nume  on  the  registration  lists  in 
spite  of  the  limitation  in  Section  11897 
R.S.  Mo.  1939  prohibiting  the  Board  from 
registering  new  voters  later  than  five  weeEs 
before  general  or  primary  eleotion?  In  other 
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words  does  Beotion  7,  .article  8 of  tne 
Constitution  exempt  him  from  the  neces- 
sity oi'  registering  in  advance? 

"b.  Has  the  Board  the  authority  to  per- 
mit him  to  vote  without  putting  his  name 
on  the  registration  lists,  if  he  fur- 
nishes satisfactory  evidence  that  he  is 
^u^lifiea  to  vote  and  was  unable  to  reg- 
ister because  of  military  servioe? 

"2.  If  a voter  is  in  military  service 
ana  has  not  voted  in  person  or  by  absen- 
tee ballot  at  any  election  during  the 
past  two  years,  should  he  be  removed  from 
the  registration  lists  as  provided  in  Sec- 
tion 11897  R.  S.  MO.  1939? 

"a.  If  it  is  held  that  the  nume  should  be 
striohen  off  of  the  registration  lists  for 
failure  to  vote,  it  appears  that  the  voter 
could  still  oast  an  absentee  ballot  under 
Section  11478.1,  Laws  1943,  but  could  he 
vote  in  person  without  having  his  name  on 
the  registration  lists,  if  he  happened  to 
be  at  home  at  the  time  of  the  election? 

"Your  opinion  in  the  above  connection  will 
be  appreciated." 


The  limitation  contalneu  in  Section  11897,  li.  3.  Mo. 
1939,  mentioneu  in  your  letter,  is  as  follows: 


« * * * proviued  further,  that  no  such  reg- 
istration of  new  voter 3 shall  be  permitted 
later  than  five  weeics  before  a general  or 
primary  election,  or  sooner  than  fifteen 
days  after  an  election  in  counties  inoluded 
in  this  article,  anu  transfers  of  registra- 
tion or  reinstatements  of  voters  shall  not 
bo  permitted  later  than  twenty-one  days  be- 
fore any  such  election.  The  board  of  elec- 
tion commissioners  shall  order  a canvass  of 
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all  registered  voters  not  later  than 
lour  weeks  bei'ore  each  election  and  re- 
vise eaoh  canvass  in  the  same  manner  as 
hereinafter  proviuea  lor  in  this  article. " 


In  answering  your  questions  it  will  be  neoessary  to 
refer  to  the  recently  enacted  laws  passed  by  the  62nd  Gen- 
eral assembly,  Senate  Bill  31,  Law3  of  1940;  page  323, 
Senate  Bill  41,  Laws  of  1943,  page  526,  Public  Law  No.  712, 
enacted  by  the  77th  Congress,  2nd  Session,  (House  Resolu- 
tion 7416),  anu  the  Constitution  of  .Missouri. 

The  provisions  of  the  Missouri  Constitution  to  be  con- 
sidered are  Section  7 (rex  erred  to  in  your  letter)  and  Sec- 
tion 9,  article  VIII,  whioh  sections  are  as  follows: 


"Seo.  7.  For  tae  purpose  of  voting,  no 
person  shall  be  deemed  to  have  gained  a 
residence  by  reason  of  his  presence,  or 
lost  it  by  reason  of  his  absence,  wnile 
employed  in  the  service  either  civil,  or 
military,  of  this  state,  or  of  the  United 
States;  nor  while  engaged  in  the  naviga- 
tion of  the  waters  of  the  State,  or  of  the 
United  Stutes,  or  of  the  high  seas,  nor 
while  a student  of  any  institution  of 
learning,  nor  while  kept  in  a poor-house 
or  other  asylum  at  public  expense,  nor 
while  oonfined  in  public  prison.” 


"Sec.  9.  Qualified  electors  absent  from 
the  state  on  military  or  naval  service 
shall,  ana  qualified  electors  absent  from 
their  counties  but  within  the  state  may, 
be  enabled  by  law  to  vote  at  general  or 
special  elections. " 


Military  service  does  not  cause  a loss  of  voting  resi- 
dence, and  the  legislature  has  been  directed  to  provide  a 
method  for  persons  absent  from  the  state  on  military  or  naval 
service  to  vote.  The  two  bills  above  mentioned  are  following 
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tbis  constitutional  mandate  uUu  tile  provisions  of  Publio  Law 
No.  712,  enacted  by  tne  77tii  Congress. 

section  11473a,  mentioned  in  your  letter,  is  a portion 
of  Senate  Bill  el,  Laws  of  194o,  page  523.  Tnis  section  is 
as  follows: 


'•^ny  person  ueing  a uuly  <iuuliiieu  elec- 
tor of  tne  State  of  Missouri  who  expaots 
to  oe  absent  from  tne  State  of  Missouri 
by  virtue  of  the  fact  that  such  person  is 
a member  of  any  of  tne  various  branches  of 
the  armed  services  of  t..e  United  States  us 
same  may  oe  defined  by  the  Executive  de- 
partments of  the  United  States  of  .juerioa, 
and  Mho  is  so  absent  on  the  day  of  holding 
any  special,  general  or  primary  election 
at  wnioh  any  candidates  «re  chosen  or  elect- 
ed lor  any • congressional,  state,  district, 
county,  town,  city,  village,  precinct  or 
judicial  office  or  at  which  questions  of 
public  policy  are  suomitted  m^y  vote  at  such 
election  as  hereinafter  proviaeu,  regardless 
of  wnether  or  not  said  elector  has  complied 
witn  the  provisions  of  any  Inns  requiring 
the  registration  of  votei-s." 


In  Senate  Bill  41,  Laws  of  194c,  pa^e  526  and  following, 
is  Section  11474a,  on  pao0  5o0,  a part  of  vhich  Is  us  follows: 


"In  lieu  of  the  foregoing  provisions  for 
voting  an  absentee  ballot  any  qualified 
elector  v*ho  13  absent  frou  the  state  on 
military  or  naval  service,  anu  who  may  on 
tne  occurrence  of  any  election  mentioned 
in  Section  1.1470  of  tills  ..ot,  be  absent 
from  his  voting  precinct  because  his  uuties 
require  nim  to  be  without  the  State  on  the 
day  of  3uoh  election,  may  vote  an  absentee 
ballot  by  the  following  procedure:  * * * * 


This  section  contains  seven  numbered  subsections.  The 
first  numbered  subsection  provides  that  the  application  by  post- 
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ourd,  provided  for  by  Public  Law  No.  712  (H.  H.  741d),  en- 
acted by  the  77th  Congress,  when  received  by  tne  Secretary 
of  State,  shall  be  taken  as  an  application  to  vote  an  ab- 
sentee ballot. 

* In  subsection  4,  page  533,  is  the  following: 


* * * * -phe  Secretary  of  State,  as  appli- 
cations and  requests  for  absentee  ballots 
are  reoeived  by  him,  shall,  from  time  to 
time,  prepare  for,  anu  cause  to  be  trans- 
mitted to  the  Clerks  of  tne  County  Courts, 
or  propar  official  in  districts  wnioh  have 
boards  of  election  commissioners,  of  the 
residence  of  such  voter,  statements  contain- 
ing the  names  and  aduresses  of  suoh  absent 
voters  and  appropriate  information  appear- 
ing on  the  application  or  request  for  the 
absentee  ballot  pertaining  to  suoh  absent 
voter.  Upon  receipt  of  suoh  statements  it 
shall  be  the  duty  of  such  officials  to  post 
in  a conspicuous  public  place  in  the  office 
of  such  officials  the  names  of  suoh  absent 
voters  and  their  residence  as  shown  by  the 
said  statement." 


Senate  Bill  31  also  provides  for  application  for  ab- 
sentee ballots  in  Section  11473b,  Laws  of  194o,  page  524: 


"Upon  the  request  of  suoh  person  in  writing, 
by  letter  or  otherwise,  made  not  more  than 
thirty  nor  les3  than  two  days  prior  to  the 
date  of  such  election  to  the  county  clerk  or 
board  of  election  commissioners,  if  any,  or 
other  official  charged  herein  with  tne  duty 
of  furnishing  ballots  to  suoh  applicants, 
hereinafter  referred  to  as  an  election  offi- 
cial stating  taat  at  the  time  of  such  request 
he  is  a duly  qualified  eleator  of  the  State 
of  Missouri  and  reasonably  expects  at  the 
time  of  suoh  election  to  be  absent  from  the 
State  of  Missouri  or  from  the  Uni tea  States 
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on  the  day  ol  such  election  due  to  the 
fact  that  suon  person  is  in  the  armed  ser- 
vices of  the  United  States,  such  election 
official  shull  promptly  append  the  name 
of  such  person  to  tne  list  of  applicants 
for  absentee  ballots  in  the  manner  ana 
form  provided  for  by  Section  11472,  Re- 
vised Statutes  of  Missouri,  1959,  and  such 
election  official  shull  promptly  mail  to 
such  person  absentee  ballot  in  the  form 
and  manner  hereinafter  provided:  Provided 
further  that  written  application  for  the 
mailing  of  absentee  ballot  to  such  person 
in  the  armed  services  of  the  United  States 
may  be  made  upon  affidavit  submitted  by  the 
father,  mother  or  spouse  of  suoh  person,  in 
wnion  ouse  application  and  afridavit  of  the 
fatner,  mother  or  spouse  so  applying  shall 
oontain  a statement  us  to  the  military 
status  of  the  person  in  the  arms  a services 
for  whom  application  is  being,  maae,  ais 
last  Known  address  ana  shall  recite  that  no 
other  similar  application  is  being  made  on 
behalf  of  suoh  person  to  tne  best  of  affi- 
ant's information  and  belief.  When  such 
request  is  made  in  connection  with  a pri- 
mary election,  ballots  for  each  political 
party  will  be  mailed  with  instructions  that 
voter  shall  vote  one  ballot  and  return  the 
remaining  unvoted  ballot..  In  the  event  more 
than  one  request  or  application  for  ubsentee 
ballot  for  suoh  person  or  voter  in  tne  armed 
services  should  be  received  by  tne  election 
official  above  referred  to,  an  absentee  bal- 
lot shall  be  mailed  to  suoh  person  In  the 
arrnea  services  only  upon  and  In  relation  to 
the  first  request  or  application  made  or  re- 
ceived.'* 


oenate  Bill  51  was  Introduced  February  11,  1945,  and  was 
approved  June  25,  1945.  Senate  Bill  41  was  introduced  February 
18,  1945,  and  was  approveu  July  21,  1945. 

By  the  provisions  of  Section  56,  .article  IY,  of  the  Mis- 
souri Constitution  and  Section  659,  R.  S.  Mo.,  1959,  both  of 
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these  statutes  would  beuome  effective  at  the  3ame  time, 
ninety  days  after  the  adjournment  of  the  session,  as  neitner 
contained  any  clause  making  it  effective  earlier. 

In  considering  statutes  and  determining  their  meaning 
there  are  certain  rules  of  statutory  construction  which 
must  be  borno  in  mind.  The  primary  rule  of  statutory  con- 
struction is  to  ascertain  and  give  effect  to  the  Intention 
of  the  lawmakers  in  enuoting  the  lavr.  layering  v.  Miller, 

51  S.  W.  (2d)  65,  330  Mo.  335.  A statute  should  be  construed 
to  give  effect  to  the  legislative  intent.'  Kelly  v.  social 
Security  Commission,  137  S.  V.  (2d)  939.  Statutes  should  re- 
ceive a sensible  construction  which  will  effect  the  legisla- 
tive intention.  Chrlaman  v.  Terminal  it.  Assn.,  157  S.  W. 
(2d)  230.  . 

Where  two  aots  are  passed  ut  the  aume  legislative  ses- 
sion, relating  to  tne  same  subject  matter,  they  are  in  pari 
materia  and  must  be  construed  together.  In  the  case  of 
State  v.  Harris,  67  3.  '>7.  (2d)  1026,  at  1.  c.  1029,  is  the 
following  discussion  of  rules  of  statutory  construction: 


".assuming  for  the  purpose  of  this  oase 
that  section  4*23  is  a valid  enactment, 
we  have,  then,  two  legislative  acts  passed 
at  the  same  session  of  the  Legislature, 
taking  effect  ut  the  saiae  time  and  relat- 
ing to  the  same  general  subject.  They 
should  be  construed  together  and  if  possi- 
ble harmonized  so  as  to  give  effect  to  each. 
Gasconade  County  v.  Gordon  et  al.,  241  Mo. 
569,  561,  145  J.  1160.  If,  however,  the 
statutes  are  necessarily  inconsistent,  that 
which  deuls  with  the  common  subject-matter 
in  a minute  and  particular  way  will  prevail 
over  one  of  a more  general  nature.  Gascon- 
ade County  v.  Gordon  at  al.,  supra.  The 
rule  is  thus  stated  in  State  ex  rel.  County 
of  Buchanan  v.  fulks  et  al.,  296  Mo.  614, 
626,  247  8.  ’7.  129,  132,  quoting  from  36 
Cyc.  1151: 

M 'Where  there  is  one  statute  dealing  with  a 
subject  in  general  ana  comprehensive  terms 
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and  another  dealing  with  a part  of  the 
same  subject  in  a more  minute  and  defi- 
nite way,  the  two  should  be  read  together 
ana  harmonized,  if  possible,  with  e view 
to  giving  effect  to  a consistent  legisla- 
tive policy;  but  to  the  extent  of  any  neoes- 
sary  repugnancy  between  them  the  special 
will  prevail  over  the  general  statute.  Y/here 
the  special  statute  is  later,  it  will  be  re- 
garded as  an  exception  to,  or  ciualif ioation 
of,  the  prior  general  one;  and  wnere  the  gen- 
eral act  is  later,  the  special  will  be  con- 
strued as  remaining  an  exception  to  its  terms, 
unless  it  is  repealed  in  express  words  or  by 
necessary  implication.* 

"See,  also,  announcing  the  same  rule.  State 
ex  inf.  Attorney  General  v.  Dabbs,  182  Mo. 

359,  81  S.  W.  1148;  Gilkeson  v.  Missouri 
Pao.  ti.  Jo. , 222  fc'o.  175,  204,  121  S.  W.  lo8, 
24  L.  R.  A*  ( N.  3. ) 844,  17  jsn.  Cas.  763; 

State  ex  rel.  American  Central  ins.  Go.  v. 
Gehner,  315  Mo.  1126,  1152,  280  S.  W.  416, 
418." 


Where  one  statute  deals  with  a subject  in  general  and 
comprehensive  terms,  and  another  deals  with  a part  of  the 
same  subject  more  specifically,  the  two  should  be  read  to- 
gether, but  if  a conflict  exists,  the  special  one,  treating 
a part  of  the  subject  more  specifically,  should  prevail 
over  the  general.  State  ex  rel.  K.  Newton  McDowell,  Xno. 
v.  Smith,  67  3.  W.  (2d)  50,  534  Mo.  653;  State  ex  rel.  Bldg. 
& Loan  ,.ssn.  v.  Brown,  68  S.  W.  (2d)  55,  534  Mo.  781. 

Of  two  statutes  passed  at  the  same  session  of  the  leg- 
islature, if  there  is  a conflict,  the  one  last  approved  will 
prevail.  Lambert  v.  Board  of  Trustees,  (Ky. ) 152  S.  W.  802, 
1.  o.  605: 

"And,  in  so  far  as  two  such  acts  are  ir- 
reconcilable, the  act  whioh  is  approved 
latest  supersedes  the  earlier  aot,  and  is 
to  be  treatea  as  tne  expression  of  the  leg- 
islative will  upon  the  subject.  Swinney  v. 
i*t.  Wayne,  etc.,  R.  R.  CO.,  59  lad.  205; 
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Wright  v.  Tipton  County,  82  Ind.  336; 
Gibbons  v.  Britteuum,  56  Mias.  249;  Gar- 
rison v.  Richards  (Tex.  Civ.  npp.j  107 
3.  W.  861.  * * * " 


Garrison  v.  Kioharus,  (Tex.  Civ.  App. ) 107  S.  W.  861, 
1.  c.  865: 


" * * * Where  two  acta  are  passed  at  the 
same  session  oi  the  Legislature  they 
should  be  construeu  together  as  one  act, 
and,  if  possible,  so  that  both  may  stand. 

i. icGrauy  v.  Terrell,  98  Tex.  427,  84  3.  W. 
641;  Lewis'  Suth.  on  Stat.  Const,  seo.  268. 
But  where  the  two  are  repugnant  and  ir- 
reconcilable, the  one  approx eu  last  repeals 
the  other  to  the  extent  oi  the  repugnancy. 
Bailey  v.  Drane,  9b  Tenn.  16,  03  S.  W.  57a; 
Lewis'  Suth.  on  Stat.  Const,  seo.  260;  26 

j. mer.  ec  Gng.  Knoy.  of  Law  (2d  Ed.)  736. 

The  a core  rule  applies  also  where  both  acts 
go  into  ei feet  on  tne  same  uay.  * * *" 


Peavy  v.  McCombs  et  al.,  (Idaho)  140  Pao.  965,  1.  c. 

968: 


" * * * While  it  is  not  neoessary  for  the 
purposes  of  tnis  case  to  lay  down  a gen- 
eral rule  for  all  cases,  we  will  say  In 
passing  tnat  we  are  inclined  to  the  opinion 
that,  in  case  of  an  irreconcilable  conflict 
between  two  acts  passed  at  tne  same  session 
or  tne  Legislature,  tne  one  should  prevail 
which  was  last  approved  by  the  Governor; 
the  approval  or  the  Governor  being  the  last 
act  in  the  process  or  legislation  under  our 
Constitution  ana  statutes." 


We  have  to  consiaer  two  special  statutes  relating  to 
absentee  votin&  by  persons  in  military  or  naval  servloe,  ap 
proved  by  tne  Governor  at  uii'ferent  times,  and  general  stat 
utes  relating  to  the  registration  or  voters  and  voting  of 
absentee  ballots. 
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The  intention  of  the  legi al&ture  13  obvious.  It  was 
to  enable  persons  v/ho  might  not  be  able  to  vote  by  reason 
of  military  or  naval  service  to  oast  a vote  at  coming  elec- 
tions. 


In  the  light  of  the  foregoing  rules  of  construction, 
your  questions  will  now  be  uiscussed.  Turning  to  your  ques- 
tion (a)  under  paragraph  1,  section  11897,  referred  to,  is 
a general  statute  pertaining  to  the  registration  of  voters 
in  counties  which  fall  within  the  population  classification 
defined  in  article  18,  Chapter  76,  R.  o.  i»o. , 19o9,  of  which 
this  section  is  a part.  section  11478a,  Laws  of  1946,  page 
524,  is  a later  enacted  special  law  applying  only  to  voters 
who  are  In  the  military  or  naval  service  and  who  expect  to 
be  absent  from  their  voting  precinot,  and,  in  regard  to  the 
classes  of  persons  covered  by  this  statute,  would  taice  pre- 
cedence over  the  provisions  of  Section  11897  if  any  oonfliot 
should  exist.  By  express  provision,  Section  11478a  exempts 
the  electors  who  expect  to  oe  absent  from  their  voting  pre- 
cinct from  the  provision  of  any  registration  law: 


h * * ♦ regard] ess  of  whether  or  not  said 
elector  has  oompliea  with  the  provisions 
of  any  laws  requiring  the  registration  of 
voters. " 


Under  this  provision  there  is  no  occasion  for  placing  on 
the  registration  lists  the  names  of  absentee  voters  in  the 
military  or  naval  sex’vice  who  follow  the  provisions  of  Senate 
Bill  51  relating  to  absentee  voting.  Senate  Bill  31,  enacted 
by  the  62  General  Assembly,  Laws  of  1945,  page  5 26,  contains 
no  provision  for  late  registration  of  electors  wno  are  in  the 
military  and  naval  service  ana  wno  are  in  tneir  proper  voting 
precincts  &nu  who  do  not  expect  to  be  absent  on  the  day  of 
the  election.  There  oould  then  oe  no  oonfliot  anu  the  pro- 
visions of  Section  11897  would  apply,  and  there  could  be  no 
late  registration,  in  the  absenoe  of  some  other  provision  in 
the  law  authorizing  late  registration.' 

What  is  said  in  regard  to  question  (a)  also  applies  to 
question  (b).  The  provision  of  tne  recently  enacted  laws 
only  treat  of  voters  who  expect  to  be  absent  and  have  fol- 
lowed the  prescribed  procedure.  It  oould  not  cover  regis- 
tration of  persons  wno  did  not  expect  to  oe  absent  and  who 
had  not  followed  tne  prescribed  procedure  for  absentee  voters. 
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In  regard  to  your  paragraph  2,  the  laws  hare  under 
consideration  do  not  require  the  names  of  voters  absent 
in  the  military  or  navul  service  to  be  kept  on  the  reg- 
istration lists.  If  any  elector  has  failed  to  comply 
with  the  provisions  of  section  11697,  t.  S.  Mo.,  19b9, 
the  name  of  such  elector  should  be  removed  from  the  reg- 
istration lists  as  provideu  by  said  section. 

Answering  your  question  (a)  under  paragraph  2,  & 
voter  in  military  or  naval  service  whose  name  hus  been 
stricken  from  the  registration  lists  could  not  vote  in 
person,  but  by  following  the  prescribed  absentee  proce- 
dure could  vote  an  absentee  ballot,  if  the  voter  expects 
to  be  abshnt  frou  his  precinct  on  election  day. 


Respectfully  submitted 


W.  0.  JACKSON 

assistant  attorney  General 


*PPR0Vi£D: 


ROY  koKI'i'T 
Attorney  General 
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penalty  fees  under  Section 


BARBERS: 

LICENSING: 


Right  of  Board  to  waive 
10132,  R.  S.  Mo.  1939. 


November  18,  1943 


State  Board  of  Barber  Examiners 
620  South  Kimbrough  Avenue 
Springfield,  Missouri 


Attention*  L.  N.  Dixon,  Seoretary 
Gentlemen* 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  under  date  of  November  14,  1943,  which  reads  as  follows* 

"Is  it  possible  under  the  existing  law. 

Chapter  67  Sec.  10132  R.S.  Mo.  1939  page 
2664  for  the  State  Board  of  Barber  Examin- 
ers or  any  other  person  to  authorize  the 
waiving  of  the  $5.00  penalty  clause  for 
failure  to  renew  their  State  Barber  License 
in  the  require  time,  even  though  they  pre- 
sent an  honorable  discharge  from  the  Array 
or  other  branches  of  the  Armed  Service  of 
our  Country,  and  swear  that  because  of  such 
Service  they  were  unable  to  renew  their 
license  in  the  time  allowed." 

The  section  referred  to  in  your  letter  reads  as  follows* 

"Every  person  now  engaged  in  the  occupation 
of  barbering  in  this  state  shall,  within 
ninety  days  after  the  approval  of  this  law, 
file  with  the  secretary  of  said  board  a 
written  statement,  setting  forth  his  name, 
residence  and  the  length  of  time  during 
which  and  the  plaoe  where  he  has  practiced 
such  occupation,  and  shall  pay  to  the 
treasurer  of  said  board  $2.00;  and  a cer- 
tificate of  registration  entitling  him  to 
practice  the  said  occupation  for  the  fiscal 
year  ending  January  31,  1922,  thereupon 
shall  be  issued  to  him,  and  the  holders  of  such 
certificates  shall,  annually,  on  or  before 
the  expiration  of  their  respective  certifi- 
cates, make  a plication  for  the  renewal  of 
same,  stating  the  number  of  his  expiring 
oertifioato,  and  shall  in  each  case  pay  to 
the  treasurer  of  said  board  the  sum  of  $2.00 
therefor.  For  any  and  every  license  or 
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certificate  given  or  issued  by  the  board 
a fee  of  $2,00  shall  be  paid  by  the  person 
receiving  the  same.  Should  any  person 
holding  a certificate  of  registration  as 
a barber  fail  to  make  application  for  re- 
newal of  same  within  the  time  prescribed 
herein,  suoh  person  shall  be  required  to  pay 
the  sum  of  $5.00  to  the  treasurer  of  said 
board,  in  addition  to  the  regular  registra- 
tion fee  provided  for  herein.  Any  person 
failing  to  renew  his  certificate  of  regis- 
tration for  a period  not  exceeding  two 
years  may  reinstate  said  certificate  of 
registration  upon  the  payment  of  §2.00  for 
each  delinquent  year  in  addition  to  the 
;y>5.00  reinstatement  fee  prescribed  herein, 
but,  any  barber  failing  to  renew  his  cer- 
tificate of  registration  for  a period  ex- 
ceeding two  years  and  desiring  to  be  re- 
registered as  a barber  in  this  state  will 
be  required  to  appear  before  said  board 
and  pass  a satisfactory  examination  as  to 
his  qualifications  to  praotice  said  occu- 
pation and  shall  pay  to  the  treasurer  of 
said  board  the  regular  examination  fee  as 
i 8 prescribed  in  the  following  section." 

We  think  the  suggestion  is  splendid  that  a waiver  of  such 
penalty  be  enforced  by  the  State  Board  of  Barber  Examiners  for 
those  in  the  armed  forces,  however,  neither  the  Governor,  the 
State  Attorney  General,  the  State  Board  of  Barber  Examiners,  nor 
any  other  officer  or  board  except  the  State  Legislature  has  any 
authority  to  cause  such  a waiver  to  beoome  effective.  The  above 
provision  provides  in  part: 

"«■  * # such  person  shall  be  required  to 
pay  the  sum  of  $5.00  to  the  treasurer  of 
said  board  * * *"  (Underscoring  ours) 

By  the  use  of  the  word  "shall"  it  is  mandatory.  See  State  ex. 
rel.  Stevens  v.  Wur deman,  295  Mo.  566. 

It  is  a well  established  principle  of  law  that  any  board, 
oureau  or  commission,  being  a creature  of  statute,  shall  have 
only  such  powers  as  may  be  conferred  upon  said  board,  bureau  or 
commission  by  statute.  In  Aetna  Insurance  Company  v.  O'Malley, 
124  3.  W.  (2d)  1164,  1.  o.  1166,  the  court  said! 
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"*  * * 59  C.J.  , 8eotlon  285,  page  172, 
section  236.  In  the  last  citation  the 
author  says:  * Public  officers  have  and 
can  exercise  only  such  powers  as  are 
converred  on  them  by  law  ***■»" 

This  function  you  inquire  about  being  waived  is  a mandate 
from  the  Legislature  and  must  be  carried  out  to  the  letter  of  the 
law,  as  stated  in  State  v.  rtelsch,  124  S.  to.  (2d)  1.  c.  639: 

"(3-5)  It  is  established  law  that  the 
purpose  of  mandamus  is  to  compel  the 
performance  of  a ministerial  duty  which 
one  charged  with  its  performance  has  re- 
fused to  perform.  While  mandamus  will 
not  lie  to  correct  or  control  the  judgment 
or  discretion  of  a public  officer  in  matters 
committed  to  his  care  In  the  ordinary  dis- 
charge of  his  official  duties.  It  Is  neverthe- 
less well  established  that  mandamus  will  lie 
to  compel  the  performance  of  more  ministerial 
acts  or  duties  imposed  by  law  upon  a public 
officer  to  do  a particular  act  or  thing  upon 
the  existence  of  certain  facts  or  conditions 
being  shown,  even  though  the  officer  be  re- 
quired to  exercise  Judgment  before  acting. 

A ministerial  act,  as  applied  to  a public 
officer.  Is  an  act  or  thing  which  he  is  re- 
quired to  perform  by  direction  of  legal 
authority  upon  a given  state  of  facts  being 
shown  to  exist,  regardless  of  his  own 
opinion  as  to  the  propriety  or  Impropriety 
of  d ing  the  act  in  the  particular  case. 

3tate  ex  rel.  Jones  et  al.  v.  Cook,  174  ho. 

100,  118,  119,  120,  73  S.W.  489." 

Likewise,  tils  is  merely  a ministerial  act  to  t>e  performed  by  the 
State  Board  of  Barber  Examiners  and  it  leaves  no  discretion  what- 
ever to  the  Board  but  to  comply  with  the  said  act. 

The  only  possible  way  that  the  writer  can  suggest  such 
can  become  effective  is  that  a bill  be  passed  by  the  next  Oeneral 
Assembly  effectuating  such  waiver.  Tnis  is  a matter  within  their 
sole  discretion,  and  one  that  we  heartily  aoprove  and  tnink  should 
be  passed. 

In  some  Instances  laws  have  been  passed  tolling  certain 
provisions  of  the  law  for  the  duration  of  the  war  so  as  to  not 
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penalize  those  members  of  our  armed  forces  while  serving  their 
country.  For  instance,  I find  one  example.  This  particular  law. 
Section  16,  p.  663,  Laws  of  Missouri,  1941,  proviues  that  any 
time  within  one  year  after  the  act  became  effective,  upon  the 
payment  of  a fee  amounting  to  $25.00,  persons  having  certain 
stipulated  qualifications  may  be  issued  a certificate  of  regis- 
tration as  an  architect  or  engineer  without  being  required  to 
take  an  oral  or  written  examination.  The  amendment  passed  by 
the  Sixty-second  General  Assembly,  and  approved  on  August  2,  1943, 
merely  added  the  following  provision  thereto: 

* * Provided,  however,  that  any  architect 
or  professional  engineer  who  has  been  pre- 
vented from  obtaining  such  certificate  of 
registration  within  the  period  of  one  year 
after  the  effective  date  of  this  act,  be- 
cause of  service  with  the  armed  forces  dur- 
ing such  period,  shall  have  one  year  after 
the  official  termination  of  the  war  to  ob- 
tain such  certificate,  without  oral  or 
written  examination.  ' 

Just  such  a similar  provision  could  be  passed  by  the 
General  Assembly  and  thereby  waive  any  such  fees,  but  in  the  ab- 
sence of  some  law  amending  or  repealing  the  present  law  requiring 
the  penalty,  the  Board  is  forced  to  comply  with  same  and  collect 
the  $5.00  fee. 


C .NCLUSION 


Therefore,  we  must  hold  that  it  is  mandatory  upon  the 
State  Board  of  Barber  Examiners  to  require  a penalty  of  $5,00,  as 
provided  in  Section  10132,  supra,  regardless  of  whom  the  penalty 
may  be  assessed  against,  be  he  a civilian  or  a member  of  the 
armed  forces  of  this  country. 


Respectfully  submitted. 


AUBREY  R.  HA1METT,  JR. 

Assistant  Attorney  General 


A PROVED: 


ROY  MdfiVThlCK 
Attorney  General 
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Circuit  Clerk  of  St.  Louis  County  not 
entitled  to  fees  in  audition  to  his 
salary  set  by  Section  13528,  R.  S.  1939. 
Circuit  Clerks  are  entitled  to  retain  fee 
for  bar  enrollment  as  provided  by  Supreme 
Court  Rules. 

January  21,  1943. 


Y 


Mr.  Raymond  0.  Dou  las 
Clerk  circuit  Court 
St.  Louis  County 
Clayton,  Missouri 


Lear  nr.  Douglas : 


The  attorney- General  wishes  to  acknowledge  receipt 
of  your  letter  of  January  11,  1943,  requesting  an  opinion 
of  this  Department.  Your  letter  requesting  sucxi  opinion, 
after  omitting  caption  and  signature,  is  as  follows: 

"I  would  like  to  have  an  opinion  from 
the  General's  Office  relating  to  the 
following  R.  S.  Missouri  1939,  Section 
#13408,  'provided  furthor  that  the 
Clerks  of  the  Circuit  Court  shall  be 
allowed  to  retain  in  addition  to  the 
sums  allowed  in  this  section,  all  fees 
earned  by  him  in  casos  of  change  of 
venues  from  other  counties.'  This  law 
is  known  as  the  Circuit  Clerk's  salary 
bill  since  the  passage  of  this  bill  in 
the  1937  session  of  Legislature,  under 
which  I have  operated  until  the  first 
Monday  of  January,  1943,  when  I began 
my  new  term  of  office. 

"According  to  laws  of  Missouri  1939 
being  titled  'Salaries  and  fees  fixing, 
salaries  of  county  officers  in  counties 
of  200  to  400,000  inhabitants ' under 
which  I am  classified,  according  to 
section  one  my  salary  is  set  out.  I 
would  like  you  to  givo  ma  an  opinion  as 
to  whether  or  not  I am  entitled  to  these 
change  of  venue  fees  as  provided  under 
the  i.c t of  1937.- 
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•'Thera  is  also  the  question  according 
to  Supremo  Court  uule,  which  I believe 
is  number  37,  section  1,  that  the  Cleric 
of  the  Circuit  court  shall  retain  ten 
cents  for  each  enrollment  fee  collected 
by  him,  I would  like  to  know  whether 
to  retain  these  foes  further,  or  pay  them 
into  the  General  Revenue  fund  of  the 
county,” 

Your  request  seei.s  to  be  upon  two  quest!  ns:  First, 
as  to  whether  or  not  under  the  present  law  relative  to  cir- 
cuit clorks,  the  Circuit  Clerk  of  ot.  Louis  County  has  the 
right  and  privilege  to  retain  all  fees  earnod  by  him  in  cases 
of  change  of  venue  from  other  counties;  Second,  as  to  whether 
or  not  the  circuit  clerks  have  the  authority  to  rotain  the 
fee  of  ten  cents  on  each  bar  enrollment  fee  paid  in  their 
respective  circuits. 


I. 

Taking  up  question  number  one,  wo  will  first  cite 
you  to  Section  13408,  R.  S.  Mo.  1J39,  which  Is  the  old  statute 
which  governed  the  salary  and  foes  of  the  circuit  clerics  of 
the  State  of  Missouri,  and  providing  as  follows: 

"The  clerks  of  the  circuit  courts  of 
this  state  siiall  rocoive  for  thoir 
sei’vicos  annually  the  following  stun: 

In  comities  having  a population  of 
less  than  seven  thousand  five  hundred 
persons,  the  sum  of  twelve  hundred 
(^1200)  dollars;  in  counties  having  a 
population  of  seven  thousand  five 
hundred  persons  and  less  than  ten 
thousand  persons,  the  sum  of  fifteen 
hundred  (v1500)  dollars;  in  counties 
having  a population  of  ten  thousand 
persons  and  less  than  fifteen  thousand 
persons,  the  sum  of  seventeen  hundred 
(.^1700)  dollars;  in  counties  having  a 
population  of  fifteen  thousand  persons 
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ana  lass  tnan  soventoon  thousand  five 
uunured  parsons,  the  sum  of  nineteen 
hundred  (*1900)  dollars;  in  count las 
having  a population  of  seventeen 
thousand  five  hundred  persons  and  less 
than  twenty  thousand  persons,  the  sum 
of  twenty- one  hundr  ,d  (,2100)  dollars; 
in  counties  having  a population  of 
twenty  thousand  persons  and  less  than 
twenty-five  thousand  persons,  the  sum 
of  twenty- three  hundred  (v2300)  dollars; 
in  counties  having  a population  of  twenty- 
five  thousand  persons  and  less  than  fifty 
thousand  persons,  the  sum  of  twenty-five 
hundred  (^2500)  dollars;  in  counties 
having  a population  of  fifty  thousand 
persons  and  less  than  soventy-fivo 
thousand  persons,  the  sun  of  thirty -six 
hundreu  (V360Q)  dollars;  in  counties 
having  a population  of  soventy-five 
thousand  persons  and  less  than  one 
hundred  fifty  thousand  persons,  the  sum 
of  four  thousand  (,4000)  dollars;  in 
counties  having  a population  of  one 
hundred  fi.  ty  thousand  persons  and  less 
than  four  hunurod  thousand  persons,  the 
suit  of  five  thousand  ($5000)  dollars; 
provided,  that  in  any  county  wheroin  the 
clerk  of  the  circuit  court  is  ox  officio 
recorder  of  deeds,  said  offices  shall  be 
considered  as  one  for  the  purpose  of  this 
section:  . rovidod,  it  shall  'oo  she  duty 

of  the  circuit  clerk,  who  is  ox  officio 
recorder  of  uooda,  to  charge  and  collect 
for  the  county  in  all  cases  every  fee 
accruing  to  his  office  as  such  roc order 
of  deeds  and  to  which  he  may  be  entitled 
under  the  provisions  of  soction  13426  or 
an.>  other  statute,  suen  clerk  and  officio 
recorder  snail,  at  the  end  of  each  montu, 
file  with  she  county  cleric  a report  of  all 
fees  cnargod  and  accruing  to  his  office 
during  such  month,  togothor  with  the  names 
of  persons  paying  such  fees,  it  sjiall  be 
the  duty  of  such  circuit  clerk  and  ox  officio 


r.  nayrauna  0.  Douglas 


-4- 


Jan.  21,  1943 


recorder  of  de  ids,  upon  tho  filing  of 
said  report,  to  forthwith  pay  over  to 
the  county  tre  surer,  all  moneys  collected 
by  him  during  the  month  and  required  to 
be  shown  in  3uch  monthly  report  as  heroin- 
above  provided,  tak.ng  duplicate  receipt 
therefor,  one  of  wliich  shall  be  filed  with 
the  county  cleric,  and  ovary  such  circuit 
clerk  and  ex  officio  recorder  of  deeds 
shall  be  lTablo  on  liis  official  bond  for 
all  fees  collected  and  not  accounted  for 
by  him,  and  paid  into  the  county  treasury 
as  heroin  provided:  Provided  further, 
that  tho  clerks  of  the  circuit  courts 
snail  bo  allowed  to  retain  in  addition  to 
the  sums  allowed  in  this  section,  all 
fees  earned  by  him  in  cases  of  chango  of 
venue  from  other  counties:  Provided 
further,  that  until  tho  expiration  of 
tiiulr  present  term  of  office,  the  persons 
holding  the  office  of  circuit  clerk  shall 
be  paid  the  maximum  amount  as  now  provided 
by  law,  in  the  manner  provided  by  this 
chapter,” 


However,  in  1939  a now  statute  was  passed  which 
governed  circuit  clerks  and  other  officers  in  count ios  which 
contained  two  hundr jd  to  four  hundred  thousand  inhabitants. 
The  section  sotting  forth  the  salary  of  tho  circuit  cl  rks 
and  other  officers  in  such  counties,  is  Section  13520,  R.  S. 

. o.  1939.  This  section  reads  as  follows: 


"In  all  counties  in  this  state  which 
now  have  or  may  hereafter  have  a popu- 
lation of  not  less  than  200,000  inhabi- 
tants and  loss  than  400,000  inhabitants 
according  to  tho  last  Federal  decennial 
census,  the  followin  salaries  shall  be 
paid  the  hereinafter  named  officers,  be- 
ginning with  the  tor  of  office  follow- 
ing tne  term  for  which  the  Incumbent  has 
been  electee,  or  la  servin'  at  the  time 
of  the  effuctivo  date  of  this  article, 
to-wit:  clerk  of  the  county  court. 
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,>6750.00  per  annum;  coll  ctor  of 
revenue,  y8750.00  por  annum;  county 
treasurer,  ,,,>6750.00  per  an.  um; 
recorder  of  do  ids,  ►;6750,00per  annum; 
circuit  clerk,  ^6750.00  per  annum; 
sheriff,  8750.00  per  annum;  coroner, 

>5000.00  por  annum;  assessor,  ,8750.00 
por  annum." 

xhe  question  tlion  avisos  as  to  whether  or  not  the 
circuit  clerks  of  such  counties  are  authorized  by  statute  to 
roceive  auditional  componsati  .n  in  the  form  of  fees  which 
they  might  collect,  and  which  in  the  instant  request  are  the 
fees  aerivod  from  the  changes  of  venue  from  other  counties. 
In  answer  to  this  particular  question  wo  wish  to  cite  you  to 
Section  13557,  h.  S.  no.  1939,  which  reads  as  follows: 

"All  the  salnrios  mentioned  in  section 
13528  shall  bo  in  full  of  all  services 
rendered  by  virtue  of  said  officers  and 
said  annual  salaries  shall  bo  paid  in 
equal  monthly  installments  out  of  the 
county  treasury  of  3 aid  county.  Hone 
of  the  officers  or  their  employees  here- 
inabove enumerates  shall  retain  any  feos, 
fines,  costs,  commissions,  penalties  or 
charges  collected  bj  virtue  of  their 
offico  under  the  laws  of  this  state  but 
all  tno  fees,  fines,  costs,  commissions, 
penalties  or  charges  siiall  be  paid  into 
the  county  treasury  anu  they  shall  be  the 
property  of  saia  county.  The  county 
court  of  said  counties  shall  determine  by 
proper  order  when  th3  foos,  fines,  costs, 
commissions,  penalties  or  charges  so 
collected  by  said  officors  shall  bo  paid 
and  turned  over  to  the  county  treasury 
and  how  to  oe  accounted  for,  and  the  county 
court  shall  require  a sworn  statement  by 
said  county  officer  or  officers  showing 
the  items  collected  In  detail,  their  aourco, 
character  and  the  aggregate  amount  thereof, 
and  shall  require  a copy  of  said  sv/orn 
statement  to  bo  filed  in  the  office  of  the 
comptroller  of  said  county." 
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As  can  be  scan  fr  m a stud\  of  this  statute, the 
circuit  clerics  or  other  officers  mention  d in  , ection 
15528,  supra,  are  foroldden  to  retain  any  fees,  fines,  costs, 
coni. :iisi oiis,  penalties  or  ciiargos  collected  bj  virtue  of 
their  office  under  the  lavs  of  this  State,  Consequently, 
under  tiie  provisions  of  such  section  the  Circuit  Clerk  of 
St,  -‘-'ouis  County  is  not  authorised  to  retain  the  fees  which 
;aight  come  into  his  possession  turougii  changes  of  venue  sent 
to  hi3  county  from  other  counties. 

In  order  that  there  might  not  be  any  conflict  ‘ 
oetween  former  provisions  and  tne  provisions  which  have  been 
cited  above.  Section  13538,  h,  S,  no,  1939,  provides  as 
follov.'s : 


"All  laws,  or  parts  of  laws  inconsis- 
tent or  in  conflict  witu  any  provisions 
of  this  article  are  aereoy  repealed," 


Conclusion. 


Therefore,  it  is  the  opinion  of  tills  Department  that 
Section  15408,  K.  8,  no,  1939,  uoee  not  apply  to  the  circuit 
clerk's  office  of  o t . nouis  County  but  that  Sections  13528, 
15557  und  15.,38,  R,  S.  i.lo,  1939,  apply  to  such  office  and 
under  such  provisions  the  Circuit  Clerk  of  t,  _iOuis  County 
is  not  authorized  to  retain  any  fees  which  miht  come  into 
his  possession  due  to  changes  of  venue  from  other  counties, 
and  that  such  fees,  if  any,  shall  be  paid  into  the  county 
treasurer  of  St,  .ouis  County, 


II. 

..uestion  numoer  two  is  whether  the  circuit  clerks 
have  authority  to  retain  ten  cents  on  eacn  bar  enrollment  fee 
which  is  paid  to  their  office  under  the  provisions  of  Section 
4 of  hulo  37  of  the  Supreme  Court  of  ^‘iasourl.  Such  soction 
of  .iule  57  provides  as  follows : 


laymonn 


•^ou  ;laa 


-7- 


Ja.'  : • 


21,  1943 


C,  x 


"All  enrollment  foes  anc.  penalties 
paid  to  the  circuit  Clork3  shall  be 
for.  en'd3d  to  tho  cion;  of  tho  Supreme 
Court  on  or  before  the  bth  dsQ,  of  the 
nun tli  aftor  that  In  vjhlcli  the y wore 
collocted,  together  with  a statement 
showing  by  whom  oacii  foo  and  penalty 
were  paid. 

"As  compensation  to  the  Clerks  of  the 
said  Circuit  Courts,  at  the  time  of 
remitting  said  Clerk  may  retain  ten 
cents  out  of  oach  annual  enrollment 
fee.  The  Clerk  of  the  i u’eme  Court 
shall  file  and  proservo  said  state  lent  a 
anu  3hall  keep  enrollment  feus  and 
ponaltios  in  a spoarate  fund  to  oe 
known  as  the  » iar  Fund  * and  to  b e paid 
out  as  hereinafter  provided." 

This  rul-,  along  with  other  rules , is  promulgated 
oy  the  Supreme  Court  of  ::i.  souri  and  do^s  not  amount  to  a 
lav.  ox*  statute  of  such  . tato.  however,  they  arc  a set  of 
rules  .moor  which  the  supreme  court  is  overnod  and  also  under 
which  the  practicing  attorneys  of  this  State  must  proc  ed. 

xno  la*  relative  to  the  salaries  of  the  different 
county  of  leers  provides  that  where  a uefinite  sal  ry  is  set 
by  statute  that  the  officers  ao  not  have  authority  to  collect 
additional  compensation.  This  rule  of  law  was  sot  out  in 
Nodaway  county  v.  bidder,  129  • (2d.)  Q57,  34n  o*  795. 

However,  the  duty  placed  upon  tho  clerics  by  the  supreme  Court 
rule  aforesaid  is  not  a duty  placed  upon  him  by  statute  but 
see  m to  be  an  additional  duty  set  oy  tho  upreme  Court  of 
this  l.  tate.  By  the  law  as  set  out  in  Smith  v.  Bettis  County, 
136  • • (2d)  282,  345  no.  >39,  v 6 f el  that  tho  Circuit 

Clerks  of  this  State  are  entitled  to  retain  the  ton  cents  on 
each  annual  oas1  enrollment  fee  as  set  out  in  Section  4 of 
xiulo  37  of  the  :ulos  of  the  Supreme  Court  of  Missouri. 


Conclusion. 


Therefore,  It  is  the  opinion  of  this  I;opax*tment  that 
in  view  of  the  fact  that  tho  duty  placod  upon  the  circuit 
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clerks  of  this  State  by  Section  4 of  mile  37  of  tho  Supreme 
Court  is  an  additional  duty  to  those  placod  upon  such 
officers  by  tho  statutes  of  this  State,  that  the  circuit 
clerks  are  authorized  to  retain  ten  cents  of  each  bar 
enrollment  fee  as  provideu  in  such  Supreme  Court  Rule, 


iLQspectf ully  submitted. 


JOHN  S.  PHILLIPS 

Assistant  Attorney-General 


APPRO  VI Q: 


ROY  i.lcKITTRICK 
Attorney-General 
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GOVERNOR:  EXTRADITION:  Present  rendition  warrant 

Issued  by  the  Governor  is  valid. 


/% 


honorable  Forrest  Lorn  ell 
Governor  of  .»-is'souri 
Jefferson  ^ity,  Missouri 


Lear  Sir: 


Your  request  for  an  opinion,  dated  rebruary  15, 

1943,  in  referer  ce  t~'  a letter  from  Charles  5.  trazier, 
Assistant  Circuit  attorney  of  the  city  of  St.  fouls, 
concerning  your  rendition  warrant,  has  been  received. 

Included  in  tills  request  is  a copy  of  a rendition 
warrant  Issued  by  you  on  the  22nd  day  of  January,  1943, 
upon  the  demand  of  the  Governor  of  the  State  of  Illinois, 
for  Ike  FInkelstein,  as  a fugitive  from  justice.  ^he 
charge  contained  in  the  rendition  warrant  Is  arson, 
and  the  messenger  named  is  Frank  T.  hern.  An  identical 
form  of  this  warrant  will  be  hereinafter  set  out  in  a 
quotation  cited  In  an  opinion  by  the  Supreme  Court  of 
this  State. 

A particular  j ar: jraoh  in  the  letter  from  Charles 
S.  Frazier,  stating  the  facts  to  you,  is  as  follows: 


3' 


y 


"The  Hon.  v illiam  L.  Jlason,  Judge 
of  the  Circuit  Court  of  St.  Louis, 
division  No.  10,  in  whose  court 
the  writ  of  habeas  corpus  was  filed, 
pointed  out  to  me  that  the  rendition 
warrant  is  void  on  its  face  in  that 
it  does  not  state  that  the  copy  of 
the  indictment  found  is  certified  to 
be  authentic  by  the  Governor  of  Ill- 
inois, in  compliance  with  u.  S.  hev. 
Stat.  sec.  5278  (18  U.  S.  C.  A.,  sec. 
662).  1 do  jot  agree  with  Judge 

ason  on  this  point.  1 think  the 
language  employed  in  the  warrant  fol- 
lows the  iederal  Statute  and  is  suf- 
ficient. i am  writin  * you  however 
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arid  arr.  enclosing  a copy  of  that 
part  of  the  federal  Statute  re- 
ferred to  and  a copy  of  the  ren- 
dition warrart  together  with  the 
suggested  change,  for  the  reason 
that  if  the  lawyers  in  3t.  Louis 
find  out  that  Judge  .ason  considers 
your  rendition  warrart  void  on  its 
face,  all  of  them  will  fije  their 
writs  before  him  and  it  will  be  dif 
ficult  to  return  fugitives  to  the 
various  demanding  states." 


Section  662,  Title  18,  U.  a.  C.  A.,  reads  as  fol 

lows : 


"’Whenever  the  executive  authority 
of  any  State  or  Territory  demands 
any  person  as  a fugitive  from  jus- 
tice, of  the  executive  aut.  ority 
of  any  State  or  Territory  to  which 
such  person  has  fled,  and  oroduces 
a copy  of  ar  indictment  found  or 
an  affidavit  made  before  a magis- 
trate of  ary  State  or  Territory, 
charging  the  person  demanded  with 
having  committed  treason,  felony, 
or  other  crime,  certified  as  au- 
thentic by  the  governor  or  chief 
magistrate  of  the  State  or  Terri- 
tory from  whence  the  person  so 
charged  has  fled,  it  shall  be  the 
duty  of  the  executive  authority  of 
the  State  or  Territory  to  which 
such  person  lias  fled  to  cause  him 
to  be  arrested  and  secured,  and  to 
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cause  notice  of  the  arrest  to  be 
given  to  the  executive  authority 
making  such  demand,  or  to  the  agent 
of  such  authority  appointed  to  re- 
ceive the  fugitive,  and  to  cause  the 
fugitive  to  be  delivered  to  such 
agent  when  he  shall  appear.  If  no 
such!  agent  appears  within  six  months 
from  the  time  of  the  arrest,  the  pris- 
oner may  be  discharged.  All  costs  or 
expenses  incurred  in.  the  apprehending, 
securing,  and  transmitting  such  fugi- 
tive to  the  State  or  Territory  making 
such  demand,  shall  be  paid  by  such 
State  or  Territory." 

This  section  also  appears  in  Volume  2,  page 
3988  R.  S.  Missouri,  1939.  It  will  be  noticed  that 
this  section  specifically  says: 


” it  it  * certified  as  authentic  by 
the  governor  or  chief  magistrate 
of  the  State  or  Territory  from 
whence  the  person  so  charged  has 

fled,  it  a it  » * v * a * * # * 


In  reading  the  entire  section,  we  find  that  the 
above  partial  quotation  does  not  apply  to  the  certifica 
tion  of  the  indictment  or  affi  avit  made  before  the 
magistrate,  but  refers  to  the  words,  "V.henever  the 
executive  authority  of  any  State  or  Territory  demands 
any  person  as  a fugitive  from  Justice."  In  other  words 
the  demand  which  you  receive,  and  which  is  not  a part 
of  the  warrant  is  usually  authenticated  by  the  Governor 
of  the  demanding  State,  however,  we  are  citing  cases 
which  hold  to  the  effect  that  a warrant  issued  by  you 
is  prima  facie  valid  and  it  takes  necessary  evidence  to 


Honorable  lorrest  C.  Donnell 


-4 


February  17,  1945 


declare  it  invalid. 

Extradition  as  between  states  is  governed  by  the 
federal  coi  stitutlon,  federal  statutes  and  federal 
decisions.  It  was  so  held  by  the  Supreme  Court  of  this 
State  in  the  case  of  Keeton  v.  Gaiser  et  al,  55  S.  W. 
(2d)  302,  par.  1,  where  the  court  said: 


"The  extradition  of  fugitives  from 
justice  as  betv/een  the  several  states 
is  governed  by  the  Constitution  and 
statutes  of  the  United  States,  and 
federal  decisions  are  controlling. 
Section  2 of  article  4 of  the  United 
States  Constitution  provides  'a  per- 
son charged  in  any  state  with  treason, 
felony,  or  other  crime'  shall,  on  de- 
mand of  the  executive  authority  there- 
of, be  delivered  up  by  any  other  state 
to  which  he  has  fled.  Section  5278, 
h.  S.  U.  S.  (18  CSCA  Sec.  662)  makes 
it  the  duty  of  the  executive  authority 
of  the  asylum  state  to  cause  the  fugi- 
tive to  be  arrested  and  held  for  extra- 
dition on  demand  of  the  executive  au- 
thority of  the  requisitioning  state 
and  production  of  a copy  of  an  indict- 
ment found  or  affidavit  filed  before 
a magistrate  therein,  charging  him 
with  treason,  felony,  or  other  crime, 
certified  as  the  statute  requires. 

Our  own  statutes,  sections  1458  and 
3591,  1..  o.  ho.  1929  (Mo.  St.  Ann. 

Secs.  1458,  3591),  conform  to  these 
federal  requirements  as  needs  they 
must . " 


Section  3591  mentioned  in  the  above  quotation  is 
now  Section  3980  K.  3.  i-issouri,  . 1939. 
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Also,  In  the  case  of  United  States  ex  rel  i-cCline 
v.  keyering,  sheriff,  75  1 . (2d)  716,  par.  1,  the  Cir- 
cuit Court  of  appeals.  Seventh  idstrict  said: 


"Extradition  proceedings  are  not 
creatures  of  state  law,  but  are 
controlled  by  the  Constitution  of 
the  United  States,  article  4,  sec. 
2,  and  by  sections  5-278  , 5279,  of 
the  Revised  Statutes  (18  USCA  Secs. 
662,  663),  passed  thereunder.  * #" 


In  the  case  of  Collins  et  al  v.  fraeger,  Sheriff, 
27  F (2d)  842,  1.  c.  844,  the  Circuit  Court  of  appeals 
of  the  Ninth  Circuit,  in  holding  that  a warrant  which 
did  not  even  state  that  the  fugitive  was  a fugitive 
from  .justice  is  presumed  to  be  valid  until  overthrown 
by  contrary  proof,  said: 


"Appellant  contends  that  the  war- 
rant is  void  upon  its  face  for  want 
of  a recital  that  the  affidavit  or 
verified  complaint  was  made  before 
a magistrate.  There  is  nothing  in 
the  statutes  prescribing  the  form 
or  contents  of  the  warrant,  and  the 
decided  cases  exhibit  great  diversity. 
For  this  jurisdiction,  however,  we 
think  the  rule  established  that  such 
a warrant  is  aided  by  the  ore sump- 
tion of  official  regularity,  and 
under  that  presumption  the  warrant 
here  is  prima  facie  valid.  »*here 
there  is  no  indictment,  an  essential 
condition  precedent  to  the  exercise 
of  the  power  to  extradite  is  an 
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•affidavit  made  before  a magistrate’ 
of  the  demanding  state,  ^ut  equal- 
ly essential  is  it  that  the  person 
demanded  be  a ’fugitive  from  justice,’ 
and  in  Mursey  v.  Clough,  196  0.  S. 

364,  25  S.  Ct.  282,  49  L.  Id.  515, 
it  is  said: 

” 'The  issuing  of  the  warrant  by  him 
(Governor  of  the  asylum  state),  with 
or  without  a recital  therein  that  the 
person  demanded  is  a fugitive  from 
justice,  must  be  regarded  as  sufficient 
to  justify  the  removal,  until  the  pre- 
sumption in  favor  of  the  legality  and 
regularity  of  the  warrant  is  overthrown  * 
by  contrary  proof  in  a legal  proceed- 
ing to  review  the  action  of  the  Gover- 
nor. # * ■>>  * ■»  i*  -5S-  * •;!-  ” 


Also,  in  the  case  of  Black  v.  Miller  et  al,  59 
F.  (2d)  687,  1.  c.  690,  the  Circuit  Court  of  Appeals, 
Mnth  District,  said: 


"The  record  here  shows  that  the  ac- 
cused is  in  custody  under  an  extradi- 
tion warrant  issued  by  the  Governor 
of  Washington,  a warrant  which  appears 
upon  its  face  to  be  warranted  by  the 
Constitution  and  laws  of  the  United 
States.  After  a careful  considera- 
tion of  all  the  evidence  we  do  not 
find  that  the  petitioner  herein  has 
overcome  the  prima  facie  case  thus 
made  by  the  warrant." 
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Also,  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia,  in  the  case  of  Lee  Won  oing  v. 
Cottone,  123  F.  (2d)  169,  1.  c.  172,  said: 


"Whether  or  not  a person  is,  with- 
in this  definition,  a fugitive 
from  justice  is  a question  of  fact. 
And  in  a habeas  corpus  proceeding 
questioning  the  legality  of  deten- 
tion for  extradition  the  fact  alone 
that  a rendition  warrant  has  been 
Issued  by  the  /-over nor  of  the' asylum 
state  make 3 a orlma  facie  case  of 
fugitlvlty , which  unless  overthrown 
by  the  alleged  fugitive  by  clear 
ard  conclusive  proof,  will,  so  far 
as  the  question  of  fugitivity  is 
concerned,  sustain  detention.  # 
(Underscoring  ours.) 


The  Supreme  Court  of  this  State  in  passing  upon  a 
warrant  identical  with  the  warrant  which  has  been 
attacked  in  St.  Louis,  in  the  case  of  Ex  parte  Davis, 
62  S.  W.  (2d)  1086,  1.  c.  1088,  said: 


"The  third  assignment  made  is  that 
the  rendition  warrant  issued  by  the 
Governor  of  this  state  fails  affirma- 
tively to  show  on  its  face  a recital 
of  the  facts  necessary  to  its  issuance. 
The  warrant  is  as  follows: 

"’State  of  Missouri 

"’To  the  Sheriff  or  Marshal  of  any 
County  or  City  in  this  State. 
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"'Whereas,  the  Governor  of  the 
State  of  Wisconsin  has  demanded 
of  the  Governor  of  this  State, 
William  Charles  Davis  fugitive 
from  Justice  from  said  State; 
and  Whereas,  the  Governor  of 
Wisconsin  has  produced  to  me  a 
copy  of  an  aifiaevit  in  said 
State  certified  to  be  authentic, 
charging  said  fugitive  with  hav- 
ing committed  the  crime  of  forgery 
and  uttering, 

"'ivow,  Therefore,  1,  Guy  b.  Park, 
Governor  of  the  State  of  issouri, 
do  hereby  command  you  to  arrest  the 
said  William  Charles  Davis  anywhere 
within  the  limits  of  this  State,  snd 
him  secure  and  deliver  to  'alter 
English  who  is  the  agent  of  said 
State  of  Wisconsin  duly  authorized 
to  receive  the  said  fugitive. 

"'And  i do  hereby  command  all 
Sheriffs,  Marshals,  Constables  and 
Police  Officers  to  whom  this  war- 
rant may  be  shown  to  aid  and  assist 
in  the  execution  of  this  process. 

And  you  will  make  due  return  to  me 
on  this  warrant  of  your  proceeding 
thereunder. 

"'In  testimony  whereof,'  etc. 

''The  case  on  which  the  petitioner 
relies  is  In  re  hagan,  295  ho.  435, 
245  S.  V».  336.  And  the  first  point 
made  is  that  the  rendition  warrant 
merely  recites  the  Governor  of  Wis- 
consin 'has  demanded  of  the  Governor 
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of  this  State  William  Charles 
Davis,  fugitive  from  Justice  from 
said  State,'  instead  of  saying 
Davis  was  demanded  as  a fugitive 
from  Justice.  In  short,  the  ob- 
jection is  that  the  word  'as'  is 
omitted  after  the  name  of  the  peti- 
tioner and  before  the  word  'fugitive.' 
The  Hagan  decision  does  generally  hold 
a recital  of  every  Jurisdictional  fact 
necessary  to  the  issuance  of  a rendi- 
tion warrant  must  appear  on  its  face, 
but  we  do  not  understand  the  case  to 
go  as  far  as  petitioner  contends.  The 
warrant  there  considered  omitted  the 
word  'as,'  and  the  opinion  says  (295 
Mo.  loc.  cit.  446,  245  S.  IK.  336,  loc. 
clt.  339):  'it  is  doubtful  as  to  whe- 
ther or  not  it  recites  that  oetitioner 
is  a "fugitive  from  Justice"  from  Kan- 
sas.' but  there  was  no  square  holding 
on  this,  or  that  the  warrant  was  bad 
because  it  failed  to  recite  the  ac- 
cused was  demanded  as  a fugitive.  If 
the  case  had  so  held,  we  would  be  com- 
pelled to  disagree  with  it.  Vvhere  a 
requisition  demands  D,  a fugitive  from 
Justice,  the  latter  tvords  are  descrip- 
tive and  mean  D is  demanded  as  a fugi- 
tive, or  because  he  is  a fugitive.  The 
whole  context  of  the  requisition  so 
shows.  Furthermore  it  has  been  held 
by  the  United  states  Supreme  Court  the 
warrant  is  presumptively  good  'with 
or  without  a recital  therein  that  the 
person  demanded  is  a fugitive  from 
Justine.'  Munsey  v.  Clough,  196  U.  S. 
364,  372,  25  3.  Ct.  282,  284,  49  L.  td. 
515." 
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And,  in  the  same  case,  at  1.  c.  1090,  the  court  said: 


"In  view  of  these  authorities,  es- 
pecially the  federal  decisions,  we 
are  constrained  to  hold  the  rendi- 
tion warrant  in  the  instant  case 
was  valid,  or  at  least  prima  facie 
valid.  It  therefore  results  that 
the  prisoner  must  be  remanded  to 
the  custody  of  the  respondent.'' 


however,  since  Section  662,  iitle  18,  U.  S.  C.  A., 
may  be  considered  ambiguous,  we  suggest  that  the  words, 
"by  him",  es  suggested  by  Judge  Mason  of  the  Circuit 
Court  of  the  city  of  Ct.  Louis,  be  inserted  in  the 
seventh  line  of  the  body  of  the  warrant,  between  the 
words,  "in  said  State  certified,"  and  the  words, "to 
be  authentic."  toe  suggest  this  for  the  reason  that 
under  the  holding  of  Judge  i^ason,  it  would  be  neces- 
sary for  you  to  surrender  the  original  papers  on  a 
subpoena,  wherever  a habeas  corpus  proceeding  is 
brought  in  that  court.  The  warrant's  validity  is  not 
questioned  but  it  would  only  be  necessary  to  insert 
the  words,  "by  him"  with  a pen,  and  if  any  other  war- 
rants are  printed,  the  words  should  be  inserted  in 
the  new  warrants. 


COFCLUSlOh 


It  is  the  opinion  of  this  department,  that  your 
rendition  warrant,  as  printed,  is  valid,  but  could  be 
subject  to  attack,  which  attack  would  be  unsuccessful. 


APPROVED: 


Respectfully  submitted, 


ROY  MoKITTRICK 

Attorney  General  of  Missouri 


W.  J.  bURKK 

Assistant  attorney  General 


APPROPRIATION: 
BUDGET  ALLOTMENT: 


How  amounts  expended  under  six-month-bill 
is  to  be  charged  against  biennium  bill. 


* 


July  22,  1943 


Honorable  Forrest  C,  Donnell, 
Govornor  of  the  State  of  Missouri 
Jefferson  City,  Missouri 


A A 


Dear  Sir: 


Your  letter  of  July  21,  1943  Is  as  follov/s: 

"The  General  Assembly,  In  Sene  te  Committee  Substitute 
for  House  Bill  No,  4,  made,  for  State  Hospital  No.  1 
for  the  first  and  socond  quarters  of  tl  e present  bi- 
ennium, a combined  appropriation  for  Additions,  Re- 
pairs and  Replace;  ents.  Said  Hospital  has  been  allot- 
ted the  money  appropriated  in  the  appripriation  so  made 
by  Senate  Committee  Substitute  for  nouse  Bill  No.  4, 

House  Bill  No#  409,  In  which  bill  the  biennial  appro- 
priation wa3  made,  sets  forth,  for  snid  Hospital,  a 
specific  amount  for  Additions  and  a specific  amount 
for  Repairs  and  Replacement, 

"A  like  condition  exists  with  respect  to  various  de- 
partments, and  I desire  your  below  requested  opinion 
as  a guide  In  connect  on  with  the  preparation  of  allot- 
ment sheets  for  vario  s departments, 

"I  request  your  opinion  on  the  question:  *Whst  part 
of  tl  e money  so  allotted  should  bo  charged  against  the 
biennial  approprietion  for  Additions  and  what  part  of 
said  money  should  be  charged  against  the  biennial  ap- 
propriation for  Repairs  and  Replacements? * " 

This  question  arises  out  of  the  difference  between  the  di- 
vision of  appropriated  funcs  as  made  in  Senate  Committee  Substi- 
tute for  House  Bill  ko,  4 and  House  Bill  No,  409,  Section  1 of 
Senate  Committee  Substitute  for  Ho  se  Bill  No,  4 provides,  in 
part,  as  follows: 

"To  pay  salaries,  wages  and  per  diom  of  tho  officers 
and  employees . Kiere  is  hereby  appropriated  out  of 
the  State  Treasury,  chargeable  to  the  funds  herein 
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designated,  tie  various  amounts  3ot  out  to  pay  the 
salaries,  wages  and  per  diem  of  the  officers  and 
employees  and  other  expense  of  * * * » Stato  hos- 
pital No.  1,  * * * * for  the  period  beginning  Jan- 
uary 1,  1943,  and  ending  June  30,  1943,  as  follows: 

"**»»«««*#***** 

"For  Hospital  No.  1~ 

Payablc  out  of  General  Revenue  Fund,  ns  follows: 


"*  ************* 

"B.  and  C.  Additions,  Repairs  and  Replace- 
ments  ••  1,000.00*” 


Section  1 of  House  Bill  No.  409  provides,  in  part,  as 

follows : 

"There  i3  hereby  appropriated  out  of  the  State  Treas- 
ury, chargeable  to  the  fund3  herein  designated,  the 
various  amounts  sot  out  to  pay  the  salaries,  wages  and 
per  diem  of  the  officers  and  employees  and  other  ex- 
pense of  * * * * State  Hospital  No.  1,  * * * * for  the 
years  1943  and  1944,  as  follows: 

"*  ************* 

"For  Hospital  No.  1. 

Payable  out  of  General  Revenue  Fund,  as  follows: 

"#  ************* 

"B.  Additions: 

Furnituro,  office  and  building  equipment, 
operative  equipment,  livestock,  labor  and 
materials  for  construction  and  installa- 
tion thereof 10,000.00 

"C.  Repairs  and  Replacements: 

Labor,  material  and  supplies  for  repairing 
buildings,  building  equipment,  furniture, 
office  and  operative  equipment  and  struc- 
tures other  than  build in  s ••••••••  $15, 000.00*" 

It  is  to  be  noted  that  House  Bill  No.  4 covers  a period  be- 
ginning January  1,  1943  and  ending  June  30,  1943  while  House  Bill 
No.  409  covers  the  years  of  194.  and  1944.  Thnt  duplication,  how- 
evor,  is  taken  into  account  by  Section  10  of  House  Bill  No.  409 
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which  is  as  follows* 

"All  expenditures  made  under  the  provisions  of  Senate 
Committee  Substitute  for  House  Bill  No*  4,  as  passed 
by  the  62nd  General  Assembly,  shall  be  charged  against 
the  appropriations  set  out  in  this  Act,  and  in  no  case 
shall  the  expenditures  in  Senate  Committee  Substitute 
for  House  Bill  No*  4,  as  passed  by  the  62nd  General 
Assembly  and  the  expenditures  authorized  under  the  pro- 
visions of  this  Act  exceed  the  total  amount  of  the  items 
as  set  out  in  this  Act*" 

The  question  presented  involves  construction  and  applica- 
tion of  Section  10,  supra*  The  difficulty  arises  due  to  the  fact 
that  House  Bill  No*  4 carried  the  item  "Additions,  Repairs  and 
Replacements,  * * *$1,000*00"  all  together,  while  House  Bill  No* 
409  separates  the  items  into  "Additions*  • • *$10,000*00"  and 
"Repairs  and  Replacements*  * * . $15,000*00"*  Thus,  in  compli- 
ance with  Section  10,  must  the  $1,000*00  appropriated  for  Addi- 
tions, Repairs  and  Replacements  in  House  Bill  No*  4 be  subtracted 
from  the  $10,000*00  for  Additions  or  the  $15,000.00  for  Repairs 
and  Replacements  as  provided  in  House  Bill  No*  409,  or  is  a por- 
tion of  the  $1,000*00  to  be  subtracted  from  each,  and  if  so, 
what  portion?  Or  must  the  amounts  expended  from  the  $1,000,00 
for  Additions,  Repairs  and  Replacements  provided  for  in  House 
Bill  No,  4 be  charged  to  the  CIO, 000,00  for  Additions  or  the 
$15,000*00  for  Repairs  and  Replacements  as  provided  in  House 
Bill  No*  409,  or  is  a portion  of  the  amount  that  has  been  ex- 
pended from  the  $1,000*00  to  be  charged  to  each,  and  if  so,  what 
portion? 


There  seems  to  be  two  methods  which  suggest  themselves. 

The  first,  which  would  be  applicable  to  the  first  question  we 
have  formulated,  is  that  the  $1,000*00  provided  in  House  Bill  No* 

4 for  Additions,  Repairs  and  Replacements  be  divided  between  the 
items  "B*  Additions*  * * $10,000*00"  and  "C*  Repairs  and  Replace- 
ments* * * $15,000*00"  in  the  same  ratio  that  the  sums  of  $10,000*00 
and  $15,000*00  are  to  $25,000*00,  said  Siam  being  the  total  figure 
authorized  in  House  Bill  No,  409  for  Additions  and  Repairs  and  Re- 
placements. This  method  would  require  a subtraction  of  $400,00 
from  the  $10,000,00  provided  for  Additions,  and  $600,00  from  the 
$15,000*00  provided  for  Repairs  and  Replacements*  The  second 
method,  applicable  to  the  second  question  stated,  is  that  the 
$1,000.00  provided  in  House  Bill  No.  4 for  Additions,  Repairs 
and  Replacements  be  divided  between  the  items  "B*  Additions*  * * 

• *$10,000.00"  and  "C*  Repairs  and  Replacements,  • • $15,000*00" 
on  the  basis  that  it  was  actually  expended.  That  is,  if  $950*00 
was  spent  for  Additions  and  $50.00  was  spent  for  Repairs  and  Re- 
placements, then  those  amounts  must  be  charged  to  their  proper 
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Item  In  House  Bill  No,  409,  We  think  the  following  discussion 
clearly  demonstrates  which  of  the  foregoing  methods  is  correct 
and  which  is  incorrect. 

An  appropriation  act  is  an  authorization  by  the  General 
Assembly  to  the  agency  to  spend  during  a specified  period  a sum 
not  in  excess  of  the  amount  fixed  (Sec.  19,  Art,  10  Mo.  Const.; 

See  also  concluding  clause  of  Sec.  10,  supra).  In  other  words. 
House  Bill  No,  409  authorizes  State  Hospital  No.  1 to  spend  dur- 
ing the  years  1943  and  1944,  for  the  item  "Additions ",  a sum  not 
in  excess  of  #10,000,00,  and  for  the  item  "Repairs  and  Replace- 
ments" a sum  not  in  excess  of  ^15,000,00.  Now,  let  us  assume 
that  all  of  the  £>1,000,00  as  provided  in  House  Bill  No,  4 has 
been  expended  in  the  purchase  of  additions  and  that  none  has 
been  expended  for  repairs  and  replacements,  but  that  we  divide 
the  #1,000,00  on  the  basis  of  40  per  cent  or  #400,00  to  Additions 
and  60  per  cent  or  #600,00  to  Repairs  and  Replacements.  On  the 
basis  of  such  division,  it  would  be  said  that  there  remains  #9,600, 
00  yet  to  spend  in  Additions  and  #14,400,00  yet  to  spend  In  Repairs 
and  Replacemdnts,  Further  assume  that  during  the  balance  of  the 
current  biennium  Hospital  No.  1 spends  the  remaining  #9,600,00 
for  Additions,  At  the  end  of  the  biennium  it  then  appears  that 
while  the  General  Assembly  has  said  to  the  Hospital  authorities 
you  may  spend  $10,000.00  for  Additions  in  the  years  1943  and  1944, 
there  has  been  spent  for  Additions  during  said  period  the  sum  of 
#10,600.00. 

We  think  tills  discussion  clearly  demonstrated  the  fallacy 
of  the  first  method,  since  it  is  not  to  be  controverted  that  an 
agency  of  the  state  cannot  spend  more  for  "Additions"  during  a 
biennium  than  has  been  appropriated  for  said  purpose.  This  fac- 
tor must  be  kept  In  mind  In  ascertaining  the  meaning  of  Section 
10,  supra,  and  would  control  If  said  section  was  ambiguous.  How- 
ever, we  think  it  Is  very  clear  In  requiring  that  the  "expendi- 
tures" made  out  of  the  funas  appropriated  In  House  Bill  No.  4 
be  charged  against  the  amounts  appropriated  in  House  Bill  No* 

409,  We  stress  that  It  does  not  require  the  amount  "appropriated" 
in  House  Bill  No.  4 to  be  deducted  from  the  amount  appropriated 
in  House  Bill  No,  409.  Thus  the  nature  of  the  expenditure,  that 
is,  whether  It  was  for  an  Addition  or  for  a Repair  and  Replace- 
ment, would  govern  to  determine  where  the  charge  is  to  be  made 
against  the  sums  provided  In  House  Bill  No,  409. 

In  our  opinion,  the  second  method  outlined  is  the  only 
one  which  may  legally  be  used  since  only  by  basing  the  charges 
to  be  made  against  House  Bill  No.  409  on  the  actual  nature  of 
the  expenditure  made  under  House  Bill  No.  4,  can  we  confine  the 
agency  within  the  total  authorization  fixed  in  House  Bill  No,  409 
for  the  objects  specified. 
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This  conclusion  will  require  knowledge  of  the  amounts  ex- 
pended, and  of  the  obligations  outstanding  against  the  sums  ap- 
propriated in  Rouse  Bill  No.  4 for  Additions,  Kepairs  and  Re- 
placements, and  the  nature  of  each,  before  it  can  be  ascertained 
how  much  of  the  $10,000.00  for  Additions  and  of  the  $15,000.00 
for  Repairs  and  Replacements  provided  in  Rouse  Bill  No.  409  is 
available  for  allotment. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney  Oeneral 


APPROVED: 


R Olf  Me KI TTP 1 6 K 
Attorney  Oeneral 


LLB: Jn 


TAXATION: 


procedure  for  collectors  in  selling  lands  for 
delinquent  taxes  after  the  same  have  been 
offered  at  the  third  sale  and  no  bid  has  been 
received  therefor. 


July  29,  1943 


Hon.  p.  p.  Donohue 
Collector  01  Revenue 
Linn,  Missouri 

Dear  Sir; 


This  Is  in  reply  to  yours  of 
submit  tiie  following  question: 


1*0 cent  date  wherein  you 


!,tn  cases  there  real  estate  is  five 
years  delinquent  and  then  have  been 
oifered  for  sale  three  consecutive 
times,  eucn  time  no  bid  made,  what 
would  be  the  proper  procedure  to 
followf w 


i think  you r question  i3  answered  by  the  following- 
provisions  of  Section  11130,  R.  S-.  Mo.  19go . 

it-  •><  is-if  any  lands  or  lots  are 
sold  at  such  third  offering,  then 
the  Collector,  in  his  discretion, 
need  not  again  advertise  or  offer 
such  lands  or  lots  for  sale  oftener 
t nan  once  every  five  years  after  the 
third  oil ering  of  such  lands  or  lots, 
and  such  offering  shall  toll  the 
operation  of  any  applicable  statute 
°-  limitations.  A purchaser  at  any 
sale  subsequent  to  the  third  offering 
of  any  land  or  lots  shall  be  entitled5 
to  the  immediate  issuance  and  delivery 
of  a collector's  deed  and  there  shall 
be  no  period  of  redemption  from  such 
sales:  Provided,  however,  before  anv 
purchaser  at  a sale  to  which  this  sec- 
tion is  applicable  shall  be  entitled 
to  a collector's  deed  it  shall  be  the 
duty  of  the  collector  to  demand,  and 
the  purchaser  to  pay,  in  addition  to 
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his  bid,  all  taxes  due  and  unpaid  on 
such  lands  or  lots  that  became  due  and 
payable  on  such  lands  or  lots  subse- 
quent to  the  date  of  the  taxes  included 
in  such  advertisement  and  sale.  In  the 
event  the  real  purchaser  at  any  sale  to 
which  this  section  is  applicable  shall 
be  the  owner  of  t ie  lands  or  lots  pur- 
chased, or  shall  be  obligated  to  pay 
the  taxes  for  the  non-payment  of  which 
3uch  lands  or  lots  were  sold,  then  no 
collector’s  deed  shall  issue  to  such 
purchaser,  or  to  anyone  acting;  for  or 
on  behalf  of  such  purchaser,  without 
payment  to  the  collector  of  such  ad- 
ditional amount  as  will  discharge  in 
full  all  delinquent  taxes,  penalty, 
interest  and  costs.” 

' Since  the  collector  can  only  follow  the  provisions  of  the 
statute  in  the  collection  of  taxes,  he  would  not  be  authorized 
to  strike  off  lands  which  have  been  offered  for  tnree  years 
and  start  with  t e first  sale  thereafter  and  proceed  again  to 
sell  the  lands  for  later  taxes. 


CONCLUSION . 

Prom  the  foregoing  statute,  it  is  the  opinion  of  this 
Department  that  in  cases  where  lands  are  not  sold  at  the  third 
sale  that  the  Collector  should  follow  the  foregoing  provisions 
of  the  statute  and  that  the  statute  of  limitations  will  be 
tolled  providing  the  Collector  offers  such  lands  at  least  once 
in  each  five  years  after  the  third  offering  of  the  lands  for 
taxes. 

i 

Respectfully  submitted 


TYRE  W . BURTON 
Assistant  Attorney  General 

APPROVED i 


ROY  McKITTRICK 
Attorney  General 


TWB:PD 


TAXATION: 

ESTATES: 


Executors  or  administrators  of  estates  are 
liable  for  taxes  against  estates  il  they  do 
not  pav  same  out  of  the  assets  of  estate  and 
if  taxes  are  assessed  agAinst  the  estate, 
executor,  administrator  and  their  sureties 
are  liable  under  the  bond  of  such  taxes. 
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l 


Hon,  P.  p.  Donehue 

Collector  of  Re venue 
Linn  , Missouri 


Dear  sir: 


This  is  in  reply  to  yours  of  recent  date  on  the 
question  of  the  liability  of  executors,  aominis trators 
and  estates  for  personal  taxes  assessed  against  properties 
of  estates  wnile  in  the  process  of  administration;  the  pro- 
cedure for  the  enforcement  for  the  payment  of  suoh  tax,  and 
the  procedure  for  the  count;  collector  and  County  Court  to 
follow  in  settlements  relating  to  delinquent  taxes.  On  the 
question  of  the  assessment  of  personal  property  taxes  on  pro- 
perty belonging  to  estates,  we  are  enclosing  copy  of  opinion 
dated  July  17,  193b  to  Mr.  Wilcox,  Chairman  of  the  State 
Tax  Commission.  I think  this  opinion  will  answer  your  in- 
quiry as  to  the  procedure  for  taxing  of  such  estates  and  the 
duty  of  the  representative  of  the  estate  in  relation  to  the 
payment  of  such  taxes.  We  are  also  enclosing  copy  of  an 
opinion  dated  May  14,  1943  to  Mr.  Ramey  cmith,  clerk  of  the 
County  Court  at  Ava,  Missouri.  I think  this  opinion  will 
answer  your  inquiry  as  to  the  procedure  which  the  County 
Court  takes  in  settling  with  the  collector  for  delinquents 
which  lie  reports  for  credit. 

In  answering  your  other  questions,  we  are  assuming 
that  the  assessments  were  duly  made  against  either  the  es- 
tate or  the  executor  or  administrator  of  the  estate.  We 
note  from  the  letter  accompanying  your  request  that  a party 
who  has  been  an  executor  of  the  estate  -las  taken  the  position 
that  the  personal  tax  against  tne  properties  of  the  estate 
whlcn  he  wus  administering  would  h’.ve  besn  paid  if  the  bill 
for  the  taxes  had  been  presented  and  axxowed.  We  call  your 
attention  to  subsection  III  of  section  1«1,  R.  b.  Mo.  1939 
which  reads  as  follows: 

ma11  debts,  including  taxes  due  the 
state  or  any  county  or  incorporated 
city  or  town;  and  it  shall  be  the 
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duty  of  the  executor  or  administrator 
to  pay  all  such  taxes  without  any  de- 
mand therefor  being  presented  to  the 
court  for  alldwaucej  Provi ded,  that 
no  e;  ecutor  or  administrator  3hall 
pay  any  taxes  on  tue  reAl  estate  of 
the  deceased  tnat  are  not  a charge 
against  t^e  same  at  the  death  of  the 
deceased,  except  where  he  ie  in  pos- 
session of  the  realty  under  an  order 
of  the  court* " 

From  this  statute,  you  will  see  that  no  demand  or  al- 
lowance for  personal  taxes  aga  nst  the  estate  is  necessary* 
It  is  tie  dut.  of  the  represent  stive  of  the  estate  to  see 
that  all  taxes  .lave  oeen  paid  before  he  makes  a final  3ettle 
ment*  In  tue  case  of  State  ex  rel*  and  to  the  ise  of  Rudder 
Revenue  Collector,  v*  Haphe  et  al,  31  S.  . (2d)  788,  791, 
Division  1 of  the  Suoreme  i^ourt,  in  discussing  this  question 
held} 

"in  passing,  it  may  be  added  thut  tue 
estate  ox'  a decedent  13  not  fully  ad- 
ministered, and  consequently  there  can 
be  no  valiu  final  settlement  of  tue 
uduihiiatrator,  nless  and  until  all 
demands  growing  out  of  hie  assessment 
of  taxes  against  the  estute  have  been 
pal  a,  or  their  pay lent  provided  for.  • 
hoc.  State  ex  rel*  v.  oltcanu,  266 
ho*  347,  181  . * 1007,  and  .<yast  v. 

ptilltntm  Institute,  303  .io*  94,  106, 

260  s*  '•  ^S*  These  cases  in  effect 
overrule  the  earlier  caso  of  State  ex 
rel.  v*  Kenrick,  169  Ho*  631,  60  3*  H. 

1063  and  cases  following  it*" 

In  Vol.  24  C*  J*,  page  326  at  sections  946  and  946,  we 
find  tns  principle  with  respect  to  eneral  drranris  and  taxes 
aga.nst  estates  to  be  stated  at  follows: 

"It  is  usm  11*  considered  that  a claim 
due  to  a state  must  be  presented,  al- 
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though  tills  has  been  denied,  and  it 
is  some  titles  expressly  required  by 
statute  that  debts  due  to  the  state 
be  paid  without  presentation  to  the 
probate  court  Tor  allowance.  A 
claim  for  a debt  due  to  a county  fliust 
be  pi’esented. 

’The  more  general  view  ia  th<.t  the 
requirement  of  presentation  does  not 
apply  to  claims  Tor  taxes  and  assess- 
ments, whether  assessed  before  or 
after  the  death  of  decedent,  although 
there  is  also  support  for  the  view 
tnat  a presentation  of  such  a claim 
is  necessary. 

Vc  •:  -v  -r-  H •>.  •.  r” 

Our  Supreme  Court  in  the  case  of  State  ex  rel.  Ziegenhein, 
Collector,  v,  ilttmann,  103  lo . 553  held  that  it  was  the  duty 
of  the  Administrator  to  pay  taxes  without  them  being  presented 
for  allowance.  At  l.c.  564  tnc  court  said* 

-k  Indeed,  the  universal  opinion 
has  prevailed,  that  it  was  their  duty 
to  pay  these  taxes  as  well  as  those 
that  accrued  prior  to  administration, 
and  such  has  been  the  ruling  of  this 
court  in  V/ilHams,.  xaa *r,  v*  Heirs  of 
petti crew,  6#  Ho.  460,  loo,  cit*  469. 
in  that  case  taxes  paid  by  the  adminis- 
trator were  ueid  to  be  properly  paid, 
when  it  appeared  that  they  not  only 
accrued  after  administration,  out  were 
paiu  after  the  final  settle '.ent  was 
filed,  tt  * * M 

r 

Missouri  statutes  do  nob  reqali’e  the  ooij.ec tor  to  iJiake 
a demand  on  the  taxpayer  for  aia  taxes,  fixe  taxpayer  is 
charged  with  notice  of  the  taxes  and  it  is  iois  duty  to  pay 
the  sane  without  den  nd.  The  collector  is  not  required  to 
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file  a demand  in  the  probate  court  for  the  taxes.  In  the 
case  of  State  ex  rel.  v.  Haphe,  supra,  31  S.  V-'.  (2d)  788, 
720,  the  court  In  3peakin  * of  the  liability  of  an  aciminis- 
trator,  executor  or  their  sureties  for  personal  taxes  said: 

"Turning  next  to  the  Administration  Act, 
section  181  (Rev.  ft.  1919)  provides: 

'/JL1  demands  against  the  estate  of  any 
deceased  person  shall  be  divided  into 
the  following,  classes:  * * * 

•ini.  All  debts,  including  taxes  due 
the  state  or  sny  county  or  incorporated 
city  or  to.vnj  -aid  it  shall  be  the  duty 
of  the  « # administrator  to  nay  all 
such  taxes  without  any  demand  therefor 
being  presented  to  the  court  for  al- 
lowance. * 

"The  taxes  referred  to  in  tnis  section 
include  per  onal  taxes  assessed  against 
the  estate  during  its  acbninistratlon 
as  well  as  those  assessed  against  the 
deceuent  in  his  lifetime.  St^te  ex  rel. 
v.  Tittmann,  103  ko.  553,  15  S.  W.  936. 

But  it  is  clear,  on  the  -rrounds  set 
forth  in  the  preceding  paragraph,  that 
taxes  accruing  after  the  death  of  the 
decedent  are  not  debts  or  demands  a- 
palnst  the  estate  unless  they  have  been 
assessed  against  it.  Loth  the  person 
1 owning* ’ and  the  person  ’holding'  per- 
sonal property  are  liable  for  taxes 
thereon,  and  suca  tau.es  may  be  assessed 
a ;alrst/either  or  both,  out  with  re- 
spect to  each  they  do  not  become  a debt 
unless  and  until  they  are  duly  assessed 
against  him  in  the  manner  orescfrlbed  by 
law.  If  such  taxes  are  assessed  against 
an  estate  while  in  the  course  of  adminis- 
tration, they  immediately  become  demands 
against  the  estate,  and  it  is  the  duty 
of  the  administrator  to  pay  them  without 
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demand  or  present* tlon  for  allowance. 

And  there  can  be  no  question  but  that 
an  adminxstrator  who,  .twin:;  In  nis 
hands  sufficient  fluids  to  pay  such  a 
demand,  distributes  the  assets  of  the 
estate  without  making  payment,  falls 
to  'perform  all  it  # * tilings  touching 
said  administration  required  by  law.' 

Por  sucu  a breach  of'  duty  the  adminis- 
trator and  his  surety  would  be  per- 
sonally liable.  iee,  Jtute  e;:  rol. 
v.  Packard,  250  Mo.  636,  157  5.  b. 

598.” 

Prom  this  statement  it  will  be  seen  that  if  the  taxos  a.-e 
assessed  against  the  scate  while  in  the  course  of  adminis- 
tration it  is  the  duty  of  the  administrator  to  pay  such 
laxes  without  demand  or  presentation,  and  if  ne  falls  to 
pay  the  sane  he  incurs  a liability  on  his  bond.  In  such 
case,  the  County  Collector  would  be  authorised  and  required 
to  brinT;  en  action  on  tae  Collector's  Dond  for  the  unpaid 
taxes,  penalty  and  interest. 


c T'cr.usioN. 

Prom  the  foregoing,  It  is  the  opinion  of  tnis  Department 
that  executors  or  administrators  sire  responsiole  for  the  pay- 
ment of  taxo3  against  the  estates  which  they  are  administering 
upon,  and  if  tae  taxes  are  assessed  -ainst  the  estate,  they 
haare  a liability  under  their  bond  for  the  payrent  of  the  bond. 
If  the  taxes  a re  assessed  against  the  executor  or  administrator 
personally,  taen  they  have  a personal  liability  to  pay  the 
taxes. 


e are  further  of  tho  opinion  that  It  is  not  the  duty  of 
the  Collector  to  file  personal  tax  bills  in  the  probate  ooupt 
for  allowance  and  demand;  that  it  is  the  duty  of  the  executor 
or  administrator  to  pa;  such  taxes  without  a demand  or  an 
order  of  allowance. 

We  are  further  of  the  opinion  that  if  a final  settlement 
has  been  filed  in  an  estate  and  there  are  taxes  outstanding 
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that  it  Is  the  duty  of  t le  collector,  through  his  personal 
tax  attorney,  to  Institute  suit  for  the  collection  of  the 
tax  against  the  executor  or  acministrator  individually, 
and  if  one  tax  is  assessed  a.~Ainst  the  estate,  then  the 
suit  for  collection  of  such  tax  should  be  brought  against 
the  executor  or  administrator  and  his  bonds.  ien. 

We  are  further  of  the  opinion  that  the  County  Court 
would  noo  be  authorized  under  the  law  to  give  the  Collector 
credit  for  cuch  delinquent  taxes  until  he  has  followed 
the  foregALng  procedure  for  the  collection  of  such  taxes. 

Respectfully  submitted. 


. 

Assist,  nt  Attorney  General 


APPROVED: 


HOY  iSciCCv.' TRICK 
Attorney  General 


TWLjPil 


COUNTY 

3UHs.RH  TLNDENT 

OF  PUBLIC 
SC  OOLS 


Qualifications  lor  County  Super- 
intendent of  Public  Schools  under 
Section  10609,  P. . S.  J o.  1339,  shall 
be  at  least  twenty-four  years  of  age, 
a citizen  of  the  county  from  which'he 
is  appointed,  hold  a state  certificate 
authorizin  him  to  teach  in  the 
public  schools  of  Missouri. 


November  16, 


1943 


Honorable  Forrest  C.  Connell 
Governor,  State  of  Missouri 
Jefferson  City,  Missouri 


(j 


FILED 

*7* 


Your  Excellency* 


ThiB  office  la  in  receipt  of  your  letter, 
which  omitting  caption  and  signature,  reads  as 
follows  * 

"Your  opinion,  as  soon  as  possible,  is 
respectfully  requested  on  the  f ol 1 owing  ques- 
tion* 

"Is  a person  who  is  at  least  twenty-four 
years  old,  a citizen  of  the  county  and 
who  holds  a state  certificate,  author- 
izing him  to  taaoh  in  the  public  schools 
of  Missouri,  qualified  to  be  appointed 
county  superintendent  of  public  schools 
of  said  County?" 

That  portion  of  the  statutes  which  is  devoted 
to  the  qualifications  of  ounty  school  superintendents 
is  section  10609,  R.  S.  Mo.  1939.  The  portion  useful 
to  us  in  determ' ning  the  question  raised  in  your  letter 
reads  as  follows* 

said  county  school  superintendent  di  all  be 
at  least  twenty-four  years  old,  a citizen  of  the 
county, 

1.  shall  have  taught  or  supervised 
schools  as  his  chief  work  during 

at  least  two  years  of  the  eight  years 
next  preceding  his  election  or  appoint- 
ment} 

2.  or  shall  have  spent  the  two  years  next 
preceding  ilia  election  or  appointment 

as  a regular  student  in  a state  teachers' 
college  or  unlv  rsity,  and  shall  at  the  time 
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of  hie  election  hold  a diploma  from  one 
of  the  state  teachers  colleges  or  state 
university, 

3.  or  shall  hold  a state  certificate, 
authorizing  hin  to  teach  in  the  public 
schools  ofMlssouri,  or  shall  hold  a 
first  grade  county  certificate  auth- 
orizing him  to  teach  in  the  county  of 
which  he  is  superintendent: 

"All  county  school  superintendents  elected 
on  the  first  Tuesday  in  April,  1927,  and  there- 
after, shall  hold  said  office  for  a term  of 
four  years  from  and  sifter  the  first  Monday 
in  July  following  their  election,  or  until  their 
successor  is  elected  and  qualified,  and  all  va- 
cancies caused  by  death,  resignation,  refusal 
to  serve,  or  removal  from  the  county,  shall  be 
filled  by  the  governor  by  appointment  for  the 
unexpired  term:***” 

A county  superintendent  elected  within  three  years 
after  a renewal  of  his  certificate  is  qualified.  State 
ex  inf,  V.  Eodge,  320  Mo.  877,  8 S.  (2d)  881. 

A person  holding  a certificate  for  a period  of 
two  years  is  qualified  for  the  office  of  superintendent. 
State  ex  inf,  v.  Hollowell,  268  Mo.  674,  233  S.  W. 
406-703. 

This  section  of  the  statutes  will  became  inopera- 
tive on  and  after  November  22,  1943,  by  reason  of  the 
fact,  that  a new  section  No.  10609  was  enacted  by  the 
62nd  General  Assembly  and  this  legislation  is  known 
as  House  BiLl  No.  94. 

Under  the  new  section  the  qualifications  of  the 
county  superintendent  of  public  schools  will  be  al- 
tered considerably,  and  any  elections  or  appointments  on 
or  after  November  22,  1943,  must  comply  with  the  new 
section. 


• # 
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The  reason  this  new  section  is  Inoperative  until 
November  22,  1943,  is  any  act  enacted  and  approved  prior 
to  the  adjournment  of  the  Legislature  which  contains  no 
emergency  coming  .within  the  exceptions  of  said  Section 
36,  Article  IV  of  the  Constitution,  as  amended,  will 
be  controlled  by  said  Section  659,  R.  S.  Missouri,  1939, 
and  will  become  effective  ninety  days  after  the  adjourn- 
ment of  the  session  at  which  it  ia  enacted  and  approved; 
except  an  act  approved  by  the  Governor  after  the  adjourn- 
ment of  the  session  of  the  legislature  will  not  become 
effective,  under  the  provisions  of  Section  36,  Article  IV 
of  the  Constitution  of  Missouri,  as  amended,  until  ninety 
days  aftor  approval  thereof  by  the  Governor. 


CONCLUSI  ON. 


From  the  above  and  foregoing,  it  is  the  opinion  of 
this  office  that  any  person  at  least  twenty-four  years 
old,  a citizen  of  the  county  from  which  he  is  appointed, 
holding  a state  certificate,  authorizing  him  to  teach 
in  the  public  schools  of  Missouri,  may  be  appointed 
county  superintendent  of  public  schools  of  his  county 
and  he  may  qualify  and  take  such  office  on  his  appoint- 
ment . 


Respectfully  submitted 


L.  I.  MORRIS 

APPROVED*  Assistant  Attorney  General 


( OY  Hcfcli’TRICK 
Attorney  General 


LIM:LeC 


STATE  BUIiDING  COMISSION: 
PURCHASING  AGENT: 


Employment  of  architects  for 
remodeling  eleemosynary  and  penal 
institutions  under  State  Building 
Commission  Act  does  not  have  to 
he  approved  hy  State  Purchasing 
Agent. 


November  18 # 1943 


Hon.  Torres t C.  Donnell 
Governor  of  the  State  of  Missouri 
State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Governor  Donnell: 


We  liave  for  attention  your  letter  of  November  10th,  in 
which  you  enclose  a copy  of  the  Resolution  of  the  State 
Building  Commission. 

You  desire  to  have  our  opinion  as  to  whether  the  engage- 
ment of  the  firm  of  .^eene  and  Simpson  of  r^ansas  City,  Missouri, 
to  perform  the  services  as  set  forth  in  the  Resolution,  in 
connection  with  the  rehabilitation  and  the  correction  of 
defects  In  the  custodial  cottages  in  the  School  for  the  Feeble- 
minded at  Marshall,  Missouri,  as  set  forth  in  the  Resolution, 
requires  the  sanction  and  approval  of  the  State  Purchasing 
Agent  to  .-.lake  said  engagement  valid.  In  other  words,  you 
desire  to  know  whether  the  engagement  of  this  firm  shall  be 
made  by  the  State  Purchasing  Agent  or  by  the  State  Building 
Commission. 

By  a Joint  and  Concurrent  Resolution  of  the  Senate  and 
House  of  Representatives,  an  amendment  to  the  Missouri  Consti- 
tution was  proposed.  This  resolution  is  found  at  page  174, 

Laws  of  Missouri,  Extra  Session,  1933-1934. 

Thereafter,  said  amendment  to  the  Constitution  was  sub- 
mitted to  the  qualified  voters  of  the  State  at  a special 
election  on  May  15,  1934,  and  was  adopted. 

This  amendmer.t  provides  tliat  the  General  Assembly  shall 
have  power  to  contract  or  to  authorize  the  contracting  of  a 
debt  on  belialf  of  the  State  and  to  issue  bonds,  not  exceeding 
in  the  aggregate  410,000,000,  for  the  purpose  of  repairing, 
remodeling  or  rebuilding  the  eleemosynary  or  penal  institutions 
of  tills  State. 
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At  the  sane  Extra  Session  of  the  General  Assembly  (Laws 
of  Missouri,  page  107,  Extra  Session,  1933-1934),  the  General 
Assembly  enacted  a law  creating  the  "State  Building  Commission, 
consisting  of  the  Governor,  Attorney  General,  Secretary  of 
State,  State  Auditor,  State  Treasurer  and  State  Superintendent 
of  Schools.  It  was  provided  in  said  act  that  same  should  take 
effect  and  be  in  force  when  and  after  said  proposed  Constitu- 
tional amendment  was  adopted  by  the  people  of  the  State. 

In  1934,  In  the  case  of  State  ex  rel.  State  Building 
Commission,  et  al.  v.  Smith,  State  Auditor,  74  S.  W.  (2d)  27, 
335  Mo.  840,  the  legality  of  this  Constitutional  amendment, 
and  the  bonds  Issued  in  conformity  therewith,  was  submitted 
to  the  Supreme  Court,  and,  in  said  case  the  court  said: 


"At  the  same  session  (Laws  of  Mo.,  Extra 
Session,  1933-34,  p,  107  (Mo.  St.  Ann.  Secs. 
13748c  and  note,  13748d  to  137481,  p.  6521)), 
the  General  Assembly  enacted  a law  creating 
a state  building  commission.  The  act  direct- 
ed the  commission  to  determine  the  needs  of 
the  eleemosynary  and  penal  institutions  and 
divide  among  them,  according  to  said  needs, 
the  money  realized  from  federal  aid  and  the 
sale  of  the  £10,000,000  of  bonds  to  be  Issued 
under  said  amendment.  It  authorized  the  com- 
mission to  acquire  land,  provide  plans  and 
specifications . and  make  contracts  in  further- 
ance of  the  contemplated  lmpr overrent s . It 
provided  that  the  expenses  of  said  inprove- 
raents  be  paid  from  the  money  realized  from 
federal  aid  and  the  sale  of  the  bonds.  It 
also  provided  that  the  law  would  take  effect 
on  the  adoption  of  the  proposed  amendment  by 
the  people  of  the  state.  It  is  well  settled 
that  a law  may  be  enacted  to  become  effective 
on  the  happening  of  a future  contingency. 

State  ex  rel.  Maggard  v.  Pond,  93  Mo.  606, 
loc.  cit.  621,  6 3.  W.  469;  In  re  Poindexter 
v.  Pettis  County,  295  Mo.  629,  loc.  cit.  636, 
246  S.  W.  38." 


(Underscoring  ours.) 


In  this  suit  the  validity  of  these  bonds  was  sustained 
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V.'e  think  t'nat  It  was  tl»  Intention  of  the  Legislature, 

In  creating  the  State  Building  Commission  and  designating  the 
executive  officers  of  the  State  as  tlie  members  of  the  Commis- 
sion, to  delegate  to  the  Commission  the  full  power  to  determine 
the  needs  of  the  eleemosynary  institutions  and  to  authorize  it 
to  acquire  land,  provide  the  plans  and  specifications,  and  make 
contracts  in  furtherance  of  the  contemplated  improvements, 
without  the  assistance  of  the  State  Purchasing  Agent. 

The  State  Purchasing  Agent  Act  was  enacted  at  the  Regular 
Session  of  the  1333  General  Assembly  (Laws  of  Mo.  1933,  page 
410),  which  was,  of  course,  previous  to  the  creation  of  the 
State  Building  Commission  and  the  adoption  of  the  anendment  to 
the  Constitution  heretofore  referred  to. 

The  State  Building  Commission,  as  created  by  the  Legisla- 
ture, was,  and  is,  a free  and  independent  body  designated  for 
the  purpose  of  expending  the  funds  derived  from  the  sale  of  the 
bonds  for  repairing,  remodeling  or  rebuilding  all  or  any  of  the 
eleemosynary  or  penal  institutions  of  this  State,  and  it  is  the 
State  Building  Commission's  responsibility  and  not  the  responsi- 
bility of  the  State  Purchasing  Agent  to  pass  on  the  employment 
of  the  architects. 

It  is  our  opinion  that  if  the  Legislature  had  intended 
that  the  employment  of  the  architects  and  other  contractors, 
in  connection  with  the  expenditure  of  the  vl0,000,000  fund  to 
rehabilitate  the  eleemosynary  and  penal  institutions  of  the 
State,  should  be  approved  by  the  State  Purchasing  Agent  it 
would  have  said  so  directly  in  the  Act  itself. 


CONCLUSION 


It  is,  therefore,  for  the  reasons  above  stated,  the 
opinion  of  tills  department  that  the  State  Building  Commission 
lias  the  authority  to  engage  the  firm  of  Keene  and  Simpson  to 
perform  the  services  mentioned  in  the  Resolution  and  that  it 
will  not  be  necessary  that  said  engagement,  or  employment,  be 
made  by  the  State  Purcliasing  Agent,  nor  necessary  that  it  have 
his  approval. 

Respectfully  submitted. 


COVELL  R.  HEWITT 

APPROVED:  Assistant  Attorney-General 


R-jY  Mc.LTTRICi. 
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30KDS:  must;  clearly  show  the  indention  to 

cover  auties  prescribed  by  House 
Bill  No.  500,  62na  General  Assembly. 


November  20,  1943 


Honorable  Forrest  G.  Donnell 
Governor  or  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Donnell: 


Unuer  date  of  Noveiuber  16,  194o,  you  wrote  thi3  office 
requesting  an  opinion,  us  follows: 


"Seotion  14592  (House  Bill  No.  500  of  the 
Sixty-Second  General  ..ssembly)  reads  as 
follows : 

'No  departiuent  snail  maice  any  pur- 
chase except  through  the  purchasing 
agent  as  in  this  chapter  provided. 

The  purchasing  agent  shall  not  fur- 
nish any  supplies  to  any  department 
without  first  securing  a certifica- 
tion from  an  official  of  the  depart- 
ment, designated  by  the  depai’tment 
to-  act  in  its  behalf,  ana  who  shall 
furnish  bond  in  an  amount  deemed 
sufficient  by  the  Governor  to  pro- 
tect the  state  against  any  loss, 
that  on  unencumbered  balance  remains 
in  the  appropriation  and  in  the  al- 
lotment to  vhiioh  the  same  is  to  be 
onargeu,  sufficient  to  pay  therefor. 
The  purchasing  agent  snail  be  liable 
personally  ana  on  his  bond  for  the 
amount  of  any  purchase  maue  by  him 
without  such  certification  and  the 
departmental  official  shall  be  liable 
personally  and  on  his  bond  for  the 
amount  of  any  false  certification. ' 
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"Your  opinion,  us  soon  as  possible,  is 
respectfully  requested  on  the  following 
question: 

Will  a faithful  performance  bond 
suffice  as  the  bond  of  the  official 
of  tne  department,  designated  by 
the  department  to  act  in  its  be- 
half, under  the  provisions  of  House 
Bill  No.  500,  or  is  it  required  that 
the  official  of  the  department  desig- 
nated by  the  department  to  act  in  its 
behalf  furnisn  a new  bond  conditioned 
on  there  remaining  on  unencumbered 
balance  in  the  appropriation  and  in 
the  allotment  to  wnioh  the  same  is  to 
be  charged,  sufficient  to  pay  there- 
for?" 


• 

Section  14592,  R.  S.  Missouri,  1909,  before  its  amend- 
ment by  House  Bill  No.  500,  enacted  by  the  62nd  General 
Assembly,  provided  that  no  purchase  should  be. made  without 
a certificate  from  the  state  auditor  that  tnere  remained  an 
unencumbered  balance  in  the  appropriation  and  in  the  allot- 
ment to  which  the  purchase  was  to  be  ohargeu,  sufficient  to 
pay  therefor. 

By  way  of  introduction  to  a discussion  of  your  ques- 
tion, it  is  desired  to  call  attention  to  some  elementary 
principles  of  law  applicable  to  bonds. 

In  11  C.  J.  S. , page  598,  is  found  the  following  defi- 
nition of  "bond": 

"a  bond  is  an  obligation  in  writing, usu- 
ally under  seal,  binding  the  obligor  to 
pay  a sum  of  money  to  the  obligee,  some- 
times with  a olause  to  the  effeot  that  on 
performance  of  a certain  condition  the  ob- 
ligation snail  be  void." 


iVnd  on  page  417  is  found  the  following  rule  concerning 
the  construction  of  bonds: 
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"A  bond,  like  otner  contracts,  should 
be  construed  according  to  the  fair  im- 
port of  the  language  useu  therein. " 


As  a bond  is  a contract,  the  terms  of  the  bond  would 
to  some  extent  govern  the  matters  covered  by  the  bond,  and 
if  the  bond  was  given  to  comply  with  a statute,  the  statute 
under  which  the  bond  was  given  would  also  have  to  be  con- 
sidered. The  question  asked  in  your  letter  is  very  broad 
ana  the  answer  given  will  neoessarily  have  to  be  equally  as 
broad.  Because  the  language  of  the  bond  ana  any  statute 
under  v/hioh  the  bond  may  be  given  would  have  to  be  oonsid- 
ereu,  there  may  be  some  exceptions  to  the  conclusion  ex- 
pressea  herein. 

In  the  recent  case  of  State  ex  rel.  Jefferson  County 
v.  Sheible,  165  3.  W.  (2d)  559,  1.  o.  560,  is  founa  the  fol- 
lowing extract  concerning  construction  of  bonds: 


"The  general  rule  requires  that  a bond 
should  be  construed  to  carry  into  opera- 
tion the  reasonable  intention  of  the  par- 
ties, and  such  construction  should  be 
given  when  it  can  be  fairly  done,  to  sup- 
port rather  than  defeat  the  bond.  11 
C.J.S.,  Bonds,  sec.  40.  furthermore,  the 
X'ule  is  established  in  this  State  'where 
a bond  is  given  in  pursuance  of  a statute, 
courts  will,  in  enforcing  the  bond,  read 
into  it  the  terms  of  the  statute  which 
have  been  omitted,  and  will  likewise  read 
out  of  it  terms  inducted  in  it  that  are 
not  authorized  by  the  statute.*  State  v. 
Wipke,  545  Mo.  265,  153  S.  W.  (2u)  554, 
o57;  State  v.  Vienup,  547  Mo.  332,  147 
3.  W.  2d  627. 

"We  had  a case  involving  similar  dootrines 
before  us  in  Fogarty  v.  Davis,  305  Mo.  263, 
264  3.  W.  879,  880.  In  that  case  the  oourt 
found  that  through  Inadvertence  the  wrong 
printed  form  of  bond  was  used.  However,  it 
held  tnat  the  statutory  provisions  intended 
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must  be  read  into  tbe  bond  given,  stat- 
ing: *The  rule  in  this  state  is  that,  in 

construing  a statutory  bond,  the  provisions 
of  the  statutes  must  be  read  into  it  and 
construed  as  a part  of  it.  "When  parties 
execute  a statutory  bond  they  are  charge- 
able with  notice  of  all  provisions  of  the 
statute  relating  to  their  obligation,  and 
those  provisions  are  to  be  read  into  the 
bond  as  its  terms  and  conditions.  * * * 

These  provisions  are  a part  of  the  bond  of 
which  both  principal  and  surety  must  take 
notice. " State  ex  rel.  v.  (Munhattan) 

Rubber  Mfg.  Co.,  149  Mo.  (181),  loo.  cit. 

212,  50  S.  Y,'.  (52-1),  850.  " * * * This 

does  not  strike  down  tne  hornbook  proposi- 
tions that  the  obligation  of  tne  surety 
should  not  be  stretched  or  swollen  by  mere 
implication,  ana  that  sureties  are  favor- 
ites of  tne  law  and  are  entitled  (subject 
to  some  qualifications)  to  stand  on  the 
terms  of  the  bond,  construed  strict issimi 
juris.  It  merely  puts  the  matter  on  a 
common  sense  footing  as  between  man  and 
man  by  reading  tne  written  law  into  the 
bond,  discerning  the  objects  to  be  sub- 
served by  the  bond,  and  getting  at  the  true 
intent  and  meaning  of  the  bond  by  applying 
its  terms  to  the  objects  sought.  The  gen- 
eral language  of  the  bond  must  be  inter- 
preted in  the  light  of  these  considerations. " 
Henry  County  v.  Salmon,  201  Mo.  (156),  loo. 
oit.  162,  165,  100  S.  V.  (20,  27.  "All 
statutory  bonds  are  to  be  construed  as 
though  the  law  requiring  and  regulating  them 
was  written  in  them.  * * *"  Zellars  v.  (Na- 
tional) Surety  Co.,  210  Mo.  (86),  loo.  cit. 
92,  108  S.  W.  (546),  549.*  See  Camdenton 
Consol.  School  Dist.  v.  New  York  Cas.  Co., 

540  Mo.  1070,  104  S.  W.  2d  519." 


In  the  early  case  of  state  ex  rel.  Moore  v.  3andusky, 
46  Mo.  577,  1.  c.  581,  is  the  following: 
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"No  principle  Is  better  settled  than 
that  the  liability  of  a surety  Is  not 
to  be  extended  by  Implication  beyond  the 
terms  of  his  contract.  To  the  extent 
and  In  the  manner  and  under  the  circum- 
stances pointed  out  in  his  obligation, 
he  is  bound,  and  no  further." 


Following  this  case,  in  the  case  of  The  Home  Savings 
BanK  v.  Traube,  75  ho.  199,  1.  o.  202,  we  find  the  court 
again  stating  the  same  principle: 


m * ♦ * The  general  rule  in  regard  to  the 
liability  of  sureties,  is  well  settled 
and  nas  been  repeatedly  announced  by  this 
court.  In  the  State  v.  Sandusky,  46  Mo. 

381,  it  was  said:  'The  liability  of  a 
surety  is  not  to  be  extended  by  implica- 
tion beyond  the  terms  of  his  contract.  To 
the  extent  and  in  the  manner  and  under  the 
oircumatances  pointed  out  in  his  obliga- 
tion, he  is  bound,  ana  no  further.'  The 
• seme  rule  is  asserted  in  other  oases. 

Blair  v.  Perpetual  Ins.  Co.,  10  Mo.  560; 

Nolley  v.  Callaway  Co.,  11  Mo.  460;  State 
v.  Boon,  44  Mo.  262;  Orrick  v.  Vahey,  49 
Mo.  431;  City  of  St.  Louis  v.  Sickles,  52 
MO.  122." 

In  this  case  the  principal  had  given  bond  for  the  faith- 
ful performance  of  his  auties  as  a bookkeeper  in  a Dank,  and 
at  times  he  performed  services  as  teller  in  the  bank.  The 
oourt  held  his  bondsmen  liable  on  the  bond  for  the  wrongful 
aots  committed  as  bookkeeper  but  not  liable  for  the  wrongful 
acts  committed  while  acting  as  teller. 

In  another  early  case,  State  to  the  use  of  Carroll 
County  v.  Roberts,  68  Mo.  254,  1.  o.  256,  we  find  another 
statement  of  the  principle  regarding  the  construction  of  bonds: 


"The  State  cannot,  by  a legislative  act, 
materially  modify  a contract  between  her- 
self and  a citizen,  any  more  than  she  can 
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impair  tne  obligations  or  a contract  be- 
tween citizens.  Tils  Legislature  cannot 
inox'sass  or  vary  tue  obligations  of  a 
citizen  in  a contract  entered  into  by  dim 
with  the  State,  anu  the  el'feot  of  suoh 
legislation  as  ve  are  considering,  if  it 
aoes  not  release  tne  security,  is  to  ex- 
tend his  liability  on  the  bond  for  a long- 
er period  of  time  than  he  agreed  to  be 
bound,  anu  to  increase  the  risx  he  has 
taken  beyond  that  whioh  he  ussumed  when 
he  exeouteu  tne  bonu.  By  the  law,  when 
the  obligation  was  entered  into,  the  col- 
lector was  required  to  settle  with  the 
county  court  on  the  drd  Monday  in  oeoember.  . 
3y  the  act  of  1870,  that  settlement  was 
postponed  to  the  orb  i.ionday  in  January. 

No  officer  in  the  State,  nor  any  judioial 
tribunal  could,  after  the  act  of  ld70,  de- 
mand of  the  collector  a settlement  before 
the  Srd  Monday  in  January,  or  the  payment 
of  the  balance  of  moneys  tnen  in  his  hands 
within  thirty  dayB  after  such  settlement; 
anu  to  holu  tne  securities  liable,  unuer 
tneae  circumstances,  would  be  to  declare 
that  the  State,  by  an  act  of  tne  Legislature, 
may  extena  the  time  for  wnioh  the  securities 
have  agreed  to  be  bound  for  the  principal, 
anu  by  thus  mouifying  the  oontraot,  hold 
them  liable  for  risas  wnioh  they  did  not 
agree  to  take.  The  State  has  no  more  right 
or  authority  to  change  a oontraot  betwixt 
hex*  and  an  individual,  than  ahe  has  to  com- 
pel the  individual  to  make  such  a.  contract 
in  tne  fix*st  instance." 


This  was  a suit  on  a collector's  bond  and  the  law  re- 
specting the  time  for  making  settlement  had  been  ehunged  and 
more  time  allowed  tne  collector  for  making  settlement. 

In  a suit  on  an  appeal  bond,  in  the  case  of  Sohuster  v. 
Weiss,  114  Mo.  158,  1.  o.  169,  the  court  used  the  following 
language : 
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**,jid  while  the  authorities  all  agree 
that  tne  creaitor  and  principal  cannot 
vary  or  enlarge  tne  liability  or  the 
surety,  it  is  equally  well  settled  that 
the  state  or  government  cannot  change 
the  responsibility  of  the  surety  on  of- 
ficial bonds  to  tne  state  by  changing  or 
enlarging  the  contract  of  tne  principal, 
by  act  of  the  legislature,  Aoooruingly 
It  w 3 ruled  in  State  to  use  v.  Roberts, 

68  Mo.  264  that  a change  in  the  law  by 
which  the  time  for  the  annual  settlement 
of  county  collectors  is  fixed  a month 
later  tiian  that  provided  in  the  law  when 
the  bonds  of  tne  collectors  were  given, 
operated  to  discnurge  the  sureties,  .jad 
in  Bartlett  v.  Attorney  General,  Parker, 
278,  and  Bowdago  v.  attorney  General, 
Parker,  278,  and  Bowdage  v.  Attorney  Gen- 
eral, Parker,  cited  and  upproved  by  Met- 
calf, Judge,  in  Grocer's  Bank  v.  Kingman, 
16  Gray,  476,  it  was  held  that  a bond 
given  as  security  for  a collector  of  cus- 
toms was  held  not  to  extend  to  a new  duty 
•laid  on  certain  artloles  after  the  bond 
was  given.  See  also  Sonar  v.  ^coonald, 

6 H.  L.  Cas.  226;  Pyous  v.  Gibb,  68  Eng- 
lish Common  Law  Reports,  902.  These  oases 
sufficiently  indicate  the  law  of  the  ad- 
judicated oases." 


CONCLUSION 


Pro iu  the  foregoing,  it  is  the  opinion  of  the  writer 
that  any  bond  ^iven  to  comply  with  the  provisions  of  Section 
14592,  R.  S.  Missouri,  1959,  as  amended  by  House  Bill  No. 

500,  enacted  by  the  62nd  General  Assembly,  Laws  of  1945,  page 
1004,  should  clearly  and  unequivocally  show  by  its  terms  that 
it  is  given  for  the  purpose  of  complying  with  that  law.  In 
the  event  of  the  designation  of  some  person  not  heretofore 
under  bond  for  the  performance  of  the  duties  prescribed  by 
House  Bill  No.  500,  enacted  by  the  52nd  General  Assembly,  a 
bond  conditioned  for  the  faithful  performance  of  the  duties 
of  certifying  ofl’ioer  under  the  provisions  of  Section  14592, 
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as  amended  by  House  Bill  No.  5U0,  would  be  sufficient. 
However,  for  an  of r leer  who  is  already  requires  to  give 
a bona  for  tne  performance  of  His  duties,  a new  bond  should 
be  required  which  would  oleurly  show  the  intention  of  the 
parties  that  It  should  cover  tne  perf oiuounoe  of  the  new 
duties. 


Respectfully  submitted 


w.  o.  jack jon 

..ssistant  Attorney  General 


APPROVED: 


ROY  MoKIfTAiCK 
Attorney  General 
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GOVERNOR  ) 1)  Vacancies  in"  Commission  shall  be  filled 

PUBLIC  SERVICE  COMMISSION)  by  the  governor  for  the  unexpired  term. 
VACANCIES  ) 

2)  Governor  must  sutm.it  name  of  appointee 
for  confirm  at  ion  to  the  Senate  et  the 
next  general  assembly  whether  in  regu- 
lar or  special  session. 


December  22,  1943 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 


\V  ,V*' 


Dear  Governor  Donnell: 


This  is  to  acknowledge  receipt  of  your  letter  of 
December  21,  1943,  as  follows: 

"Section  5580  of  the  Revised  Statutes  of 
Missouri  of  1939,  with  reference  to  the  publlo 
service  commission,  concludes  as  follows: 

■Vacancies  in  said  commission  shall 
be  filled  by  the  governor  for  the 
unexpired  term* . 

"Your  opinion,  as  soon  as  possible,  is  respect- 
fully requested  on  the  following  question:  ' 

"Should  the  appointment  of  a person 
to  fill  an  unexpired  term  in  said 
commission  be  made  subject  to  the 
advioe  and  consent  of  the  senate?" 


Section  5580,  R.  S.  Mo.  1939  provides  as  follows: 

"The  commission  shall  consist  of  five  members 
who  shall  be  appointed  by  the  governor,  with  the 
advice  and  oonsent  of  the  senate,  and  one  of  whom 
shall  be  designated  by  the  governor  to  be  and,  upon 
being  so  designated,  shall  be  chairman  of  said  com- 
mission. Eaoh  commissioner,  at  the  time  of  his  ap- 
pointment and  qualification,  shall  be  a resident  of 
the  state  of  Missouri,  and  shall  have  resided  in 
said  state  for  a period  of  at  least  five  years  next 
preceding  his  appointment  and  qualification,  and  he 
shall  also  be  a qualified  voter  therein  and  not  less 
than  twenty-five  years  of  age.  One  of  said  commission- 
ers shall  hold  office  for  two  years  from  the  beginning 
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of  his  term  of  offloe  and  until  his  suooessor  shall 
qualify;  two  of  said  commissioners  shall  hold  offioe 
for  a term  of  four  years  from  the  beginning  of  their 
terms  of  offioe  and  until  their  successors  shall 
qualify,  end  two  of  said  commissioners  shall  hold  of- 
fioe for  a term  of  six  years  from  the  beginning  of 
their  terms  of  offioe  and  until  their  successors  shall 
qualify.  The  term  of  offioe  of  eaoh  commissioner  shall 
begin  on  the  date  of  the  taking  effect  of  this  ohapter, 
and  the  appointment  of  eaoh  of  said  commissioners  shall 
be  made  and  announced  by  the  governor  immediately  after 
the  taking  effeot  of  this  ohapter.  The  governor  at  the 
time  of  making  and  announcing  the  appointment  of  said 
commissioners,  as  well  as  in  the  commission  Issued  by 
him  to  eaoh  of  them,  shall  designate  whloh  of  said  com- 
missioners shall  serve  for  the  term  of  two  years,  and 
which  shall  serve  for  the  term  of  four  years,  and  which 
shall  serve  for  the  term  of  six  years,  as  aforesaid, 
and  also  whloh  shall  be  the  ohairman  of  the  commission. 

Upon  the  expiration  of  eaoh  of  said  terms,  the  term  of 
offioe  of  eaoh  commissioner  thereafter  appointed  shall 
be  siv  years  from  the  time  of  his  appointment  and  quali- 
fication and  until  his  suooessor  shall  qualify.  Vacan- 
cies in  said  commission  shall  be  filled  by  the  governor 
for  the  unexpired  term.” 

From  an  analysis  of  the  aforementioned  section  it  will  be 
observed  that  in  the  opening  sentenoe  it  is  provided  that  the 
oommisjlon  shall  consist  of  five  members  who  shall  be  appointed 
by  the  governor,  with  the  advioe  and  oonsent  of  the  Senate.  It 
will  be  further  noted  that  the  terms  of  offioe  of  the  particular 
commissioner  is  staggered.  It  will  be  further  noted  that  this 
seotion  sets  forth  the  qualifications  that  a person  must  have 
in  order  to  be  qualified  as  a oonmios loner.  With  these  observa- 
tions in  mind  we  now  direot  our  attention  to  the  last  sentenoe 
in  the  seotion  whloh  reads: 

"Vacancies  in  said  cormission  shall  be  filled  by 
the  governor  for  the  unexpired  term." 

In  arriving  at  the  true  intention  of  the  legislature  in  plaoing 
this  sentenoe  in  the  seotion  it  is  incumbent  upon  us  to  veiw  the 
whole  seotion  together.  For  it  is  said  in  the  oase  of  Davis 
Construction  Co.  lno.  v.  State  Highway  Commission,  141  S.  W.  (2d) 
214,  l.o.  221: 

"'It  is  a well  settled  rule  that  all  parts  of  a 
statute  must,  if  possible,  be  reoonoiled  and  all  given 
meaning  and  effeot,  and  that  a party  cannot  take  out 
isolated  sections  and  disregard  other  and  equally  im- 
portant seotions  of  the  statute.'" 
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It  la  our  view  that  whether  this  sentenoe  had  of  been 
placed  in  the  statute  or  not,  the  governor  would  have  had 
the  authority  and  the  duty  to  appoint  a person  to  fill  the 
unexpired  term,  where  one  existed,  and  would  of  had  this 
authority  under  Section  11,  Article  V of  the  Constitution 
whioh  provides  as  follows: 

"Y/hen  any  office  shall  become  vacant,  the  Governor 
unless  otherwise  provided  by  law,  shall  appoint  a person 
to  fill  suoh  vacancy,  who  shall  oontinue  in  office  until 
a suooeseor  shall  have  been  duly  eleoted  or  appointed 
and  qualified  according  to  law." 

It  will  be  noted  from  the  reading  of  this  provision  that 
if  the  governor  acted  under  this  section  that  the  person  ap- 
pointed would  oontinue  in  office  until  a successor  shall  have 
been  duly  eleoted  or  appointed,  and  qualified,  according  to 
law,  whereas,  an  appointment  made  in  pursuance  to  the  afore- 
said sentence  mentioned  in  section  5580  supra,  the  person  ap- 
pointed shall  oontinue  in  office  until  the  end  of  the  unex- 
pired term.  In  other  words,  the  legislature  may  have  had  in 
mind  when  they  placed  this  sentence  in  the  section,  that  it 
was  to  definitely  oarry  out  their  intention  of  staggering  the 
terms  of  office  of  the  commissioners.  Another  and  different 
view  may  be  expressed  logically  we  believe  in  that  it  must 
through  the  force  of  the  sentenoe  aforesaid,  that  suoh  person 
must  certainly  contain  the  qualifications  os  is  provided  for 
in  this  seotion,  or  in  other  words,  the  preceding  terms  and 
conditions  of  the  section  cannot  be  ignored  but  must  be  follow- 
ed, and  if  they  are  followed  for  one  purpose  we  see  no  reason 
why  they  should  not  be  followed  for  all  purposes.  If  our  con- 
clusions in  this  particular  are  oorreot  then  a person  appointed 
by  the  governor  must  also  be  approved  by  the  Senate,  as  is  pro- 
vided for  in  the  first  sentenoe  of  the  seotion,  in  addition  to 
meeting  the  other  qualifications  as  to  age  and  residence,  etc. 

We  are  mindful  of  an  interpretation  that  at  first  blush  may  seem 
plausible  in  that  the  legislature  by  the  placing  of  this  sentenoe 
in  the  seotion  Intended  to  delegate  exclusively  to  the  governor 
the  right  to  make  appointments  in  oase  of  vacancies  without  the 
advloe  and  oonsent  of  the  Senate  but  in  view  of  the  reasons  whioh 
present  thasselves  on  the  contrary  view  it  is  our  view  that  this 
last  contention  is  not  tenable. 

We  call  attention  to  the  case  of  O'Malley  v.  Continental 
Life  Ins.  Co.,  75  S.  (2d)  837,  l.o.  839,  par.  4-5,  vherein 
the  Court  said: 

"The  legislative  Intent  in  the  enactment  of  the 
law  is  to  be  sought  and  effectuated.  This  is  the  rule 
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of  first  importance  in  statutory  interpretation.  To 
ascertain  such  intent  we  invoke  as  aids  suoh  of  the 
auxiliary  rules  of  interpretation  as  may  seem  to  bear 
with  incidence  as  direct  as  may  be  upon  the  matter  in 
hand,  briefly  stated,  these  in  substance  recognize 
and  require  that  the  language  of  the  act  be  considered 
(25  R.C.L.  sec,  216,  p.  961);  that  each  word  be  ac- 
corded its  ordinary  meaning,  generally  speaking;  and 
that  in  construing  a word  or  expression  of  a statute 
susceptible  of  two  or  more  meanings  the  oourt  will 
adopt  that  interpretation  most  in  acoord  with  the  mani- 
fest purpose  of  the  statute  as  gathered  from  the  oon- 
text  (Id,,  sec,  237,  p,  994)." 

We  therefore  must  conclude  that  through  the  force  of  the 
last  sentenoe  of  the  section  that  as  soon  as  a vacenoy  exists 
in  said  commission,  that  the  governor  has  the  authority  to 
immediately  appoint  a person  to  fill  said  vacancy  and  in  so 
doing  he  designates  that  suoh  person  shall  fill  out  the  unex- 
pired term  of  the  commissioner  whose  place  the  appointee  is 
filling,  and  as  soon  as  the  legislature  convenes,  whether  by 
general  or  special  session,  the  governor  shall  presant  the 
appointee* s name  to  the  Senate  for  their  confirmation. 

Without  dealing  with  that  question  with  particularity 
in  this  opinion,  we  call  attention  to  an  opinion  heretofore 
rendered  by  this  office  on  November  10,  1942,  to  the  Honorable 
Forrest  C.  Donnell,  Governor  of  Missouri,  Jefferson  City,  Mo,, 
whioh  opinion  deals  with  the  submission  of  numerous  recess  ap- 
pointments in  whioh  opinion  an  appointment  made  under  this 
section  was  at  issue.  It  is  our  view  that  this  opinion  covers 
this  latter  question.  Therefore,  we  attach  the  opinion  instead 
of  specifically  detailing  our  views  further  in  this  opinion. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  when  a vacancy 
ooours  in  the  Public  Service  Commission,  that  the  governor  of 
Missouri  has  the  authority  and  the  duty  to  immediately  appoint 
a commissioner  f6r  the  unexpired  term  of  the  commissioner  whose 
plaoe  has  become  vaoant,  and  sucn  new  appointee  must  have  all 
the  qualifications  as  are  set  forth  in  section  5560,  R.  S,  Mo. 
1939. 
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2)  The  governor  must  submit  the  name  of  the  ooumirsioner 
whom  he  has  designated  and  appointed  in  the  oase  of  a 
vacanoy  for  confirmation  to  the  Senate  at  the  next  general 
assembly,  whether  suoh  assembly  be  meeting  in  regular  or 
speoial  session. 


Re speet fully  submitted, 


B.  Riohards  Creeoh 
Assistant  Attorney-General 


APPROVED: 


wx  ^oKimicg — 

Attorney  General 


By 

vakTTTThu^ 

Acting  Attorney- General 

BROsir 


SCHOOLS:  School  districts  can  pay  out  of  school  funds  for 

apparatus  and  labor  to  furnish  lunches  to  children 
attending  school. 


January  15,  1943 


Hon.  J.  R.  Eiser 
Prosecuting,  Attorney 
Oregon,  Missouri 

Dear  Mr.  Eiser: 


..'I'  filed 


We  have  your  letter  of  recent  date  in  which  you 
submit  the  following  request  for  an  opinion: 

"Mr.  G.  Frank  Smith,  County  Superin- 
tendent of  Schools  in  and  for  Holt 
County,  Missouri,  has  requested  that 
I secure  an  Opinion  from  your  office 
as  to  whether  or  not  a public  school 
in  Holt  County,  Missouri,  can  pay 
from  school  funds  the  cost  of  neces- 
sary labor  used  for  preparing  and 
serving  lunches  in  said  school." 

Section  10339,  R.  S.  Missouri,  1939,  reads  in  part  as  follows: 

"The  board  of  directors,  or  board  of 
education,  shall  have  the  power,  in 
its  discretion,  to  install  in  the 
school  buildings  under  its  care  the 
necessary  apparatus  and  appliances, 
and  to  purchase  the  necessary  food  to 
enable  it  to  provide  and  sell  lunches 
to  children  attending  the  schools: 

Provided,  however,  that  such  lunches 
shall  not  be  so  sold  for  a less  price 
than  the  cost  of  the  food,  exclusive 
of  the  cost  of  the  necessary  apparatus 
and  appliances  and  exclusive  of  costs 
necessary  and  incidental  to  the  pur- 
chase of  the  food  and  the  preparing 
and  serving  of  the  lunches:  * * * * #" 

It  will  be  seen  from  the  foregoing  statute  that  the 
school  districts  are  given  authority  to  provide  necessary 
apparatus  and  appliances  and  to  purchase  necessary  food  to 
provide  and  sell  lunches  to  children  attending  the  schools. 
Nothing  definite  is  said  as  to  how  such  equipment  and  food 
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shall  oe  paid  for.  However,  it  is  a well  established  prin- 
ciple of  law  that  where  an  officer  or  a board  is  given  ex- 
press authority  to  do  a specific  thing,  such  grant  of 
authority  carries  with  it  such  authority  as  is  necessary  to 
accomplish  the  thing  which  is  authorized  to  be  done.  The 
rule  has  been  statoa  in  tae  following  language: 

"'The  rule  respecting  such  powers  is 
that  in  audition  to  the  powers  express- 
ly given  by  statute  to  an  officer  or  a 
ooard  of  officers,  he  or  it  has,  by 
implication,  such  additional  powers, 
as  are  necessary  for  the  due  and 
efficient  exercise  of  the  powers  ex- 
pressly granted,  or  as  may  oe  fairly 
implied  from  the  statute  granting  the 
express  powers.'  Throo'p's  Public 
Officers,  Sec.  541;,  p.  515."  (State 
ex  inf.  v.  ftymore,  132  S.  W.  (lid)  979, 

987;  345  Mo.  169) 

Therefore,  it  seems  the  school  districts  are  given  express 
authority  to  provide  lunches  for  children  attending  school, 
and  it  must  follow  that  they  have  the  implied  authority  to 
do  whatever  is  necessary  to  provide  such  lunches.  Of 
course,  it  would  be  necessary  to  purchase  some  equipment  and 
to  furnish  certain  labor  in  order  to  provide  the  lunches  for 
the  children.  The  directors,  therefore,  must  have  the 
authority  to  furnish  the  equipment  and  the  labor  necessary, 
or  else  the  authority  to  furnish  lunches  would  mean  nothing. 

The  proviso  quoted  above  clearly  indicates  that  the 
Legislature  intended  that  the  directors  should  pay  for  the 
apparatus  and  for  the  labor  nocessary  to  provide  and  serve 
the  lunches.  The  proviso  clearly  contemplates  that  the  cost 
of  the  apparatus  and  of  the  labor  necessarily  Involved  in 
the  furnishing  of  lunches  is  to  be  provided  by  the  school 
district. 


COrtCUItlOH 


It  is,  therefore,  tne  opinion  of  this  office  that  a 
public  school  can  pay  from  school  funds  the  cost  of  necessary 
labor  used  in  preparing  and  serving  lunches  to  the  children 
attending  school. 


Respectfully  submitted. 


Hit  RY  ttm  Ki tY 

Assistant  Attorney  General 


A PROV/.L: 


XOY  McKi: 'TRICK 

Attorney  General 


LtUNTClPAL  CORPORATIONS:  Mayor  cannot  voce  to  brean  cie-vote 

on  a council  committee  or  board  of 
public  works . 


February  9,  1943. 


Hon,  Ben  ^ly 
City  Attorney 
National  Bank  Building 
Hannibal,  Missouri 


Dear  Mr.  Ely: 


The  Attorney-General  wishes  to  acknowledge 
receipt  of  your  letter  of  Feoruary  2,  1943,  in  which  you 
request  an  opinion  of  this  Department • Your  request, 
omitting  caption  and  signature,  is  as  follows: 

"I  do  not  know  whether  it  is  your 
duty  to  give  opinions  to  municipalities 
in  the  state.  Our  mayor  and  Council 
have  requested  me  to  get  an  opinion 
from  you,  if  possible,  upon  a quostion 
concerning  our  city  government.  I will 
therefore  submit  it  to  you,  and  if  you 
find  it  possible  to  give  an  opinion, 
it  will  be  of  great  assistance  to  the 
city. 

"As  you  know,  Hannibal  is  a city  under 
special  charter.  The  question  has 
arisen  as  to  whether  the  mayor  of  the 
city  is  an  exofficio  member  of  committees 
of  the  City  Council  and  of  the  Board  of 
Puolic  Works.  It  so  happens  that  one  of 
tne  council  caamittees  contains  four 
meiabers,  and  they  are  divided  equally  as 
to  a certain  matter  now  pending.  The 
Board  of  Public  1 o*’ks , which  also  contains 
four  members,  is  divided  equally  on  another 
matter;  and  the  question  arises  as  to 
whether  the  Mayor  has  a right  to  break  the 
tie  in  either  instance.  I raay  say  that 
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there  is  no  provision  in  the  city 
charter,  the  ordinances  or  the  stand- 
in  rules  of  the  council,  covering 
this  situation, " 

\,e  note  in  the  last  sentence  in  your  letter  you 
make  the  statement  that  there  is  no  provision  in  the  city 
charter,  the  ordnances  or  tne  standing  rules  of  the  council, 
covering  the  situation  described  in  your  letter,  V'e  will 
proceed  on  that  premise  in  view  of  the  fact  that  we  do  not 
have  a copy  of  the  Charter  of  Hannibal,  and  since  we  know 
that  you  are  familiar  with  such  set  of  laws. 

In  46  C.  J«,  page  1031,  we  find  the  following  state 

ment : 


"The  powers  and  authority  of  public 
officers  are  fixed  and  determined  by 
the  law," 

e further  find  in  the  case  of  Lamar  Township  v. 

The  City  of  Lamar,  261  Mo.  171,  1,  c.  189,  tne  following 
languap-8 : 

"Officers  are  creatures  of  the  law 
whoso  duties  are  usually  fully  provided 
for  by  statute.  * * * * * In  fact, 
public  policy  requires  that  all  officers 
bo  required  to  perform  their  duties  with- 
in the  strict  limits  of  their  legal 
authority," 

Under  such  cons true tion  of  the  law  we  come  to  the 
conclusion  that  in  order  for  the  x.ayor  of  your  city  to  break 
a tie-vote  in  one  of  the  committees  or  in  the  board  of  public 
works,  that  he  must  be  given  power  so  to  do  oy  statute, 

V.e  are  familiar  with  the  rule  of  law  which  provides 
that  where  certain  duties  are  prescribed  for  an  officer  that 
he  is  permitted  to  assume  other  authority  in  order  to  carry 
out  the  acts  and  powers  given  to  him  under  the  statute.  How- 
ever, wo  do  not  feel  that  in  this  particular  case  such  rule 
would  apply.  It  strikes  ua  that  when  the  committees  were 
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formed  In  the  Council  and  also  on  the  Board  of  Public  V.orks 
ana  whon  the  number  of  four  committeemen  wns  specified, 
tliat  the  person  or  persons  arriving  at  this  number  must 
have  realized  or  could  have  foreseen  that  a situation  ai  ch 
as  you  face  at  the  present  time  was  likely  to  arise.  Still, 
there  was  never  any  provision  made  where oy  the  Kay or  could 
vote  on  either  one  of  these  committees  in  order  to  break  a 

tie. 


There  are  decisions  in  this  State  which  provide 
that  the  Mayor  may  vote  to  untie  a tie-vote  In  the  case  of 
passage  of  ordinances.  Such  decisions  are  Mound  oity  ex  rel, 
v.  Shields,  278  J.  Vi.  798  and  Grant  Cit}  v,  3a  . ;on  at  al., 

288  S,  V. . 88,  However,  those  seen  to  be  about  the  only  cases 
which  we  can  find  that  give  the  mayor  power  to  untie  a vote 
in  the  council.  There  is  one  other  exception  alone  this  line, 
witn  reference  to  special  road  districts,  but  which  would  not 
affect  this  particular  matter. 

Therefore,  it  is  the  conclusion  of  this  Department 
that  the  Mayor  of  the  City  of  Hannibal , under  the  circumstances 
as  related  in  your  request,  may  not  vote  to  break  a tie  in  a 
committee  of  the  City  Council  or  In  the  Board  of  Public  Works 
in  the  City  of  Hannibal,  Missouri, 


Yours  very  truly. 


JOHN  S.  PHILLIPS 

Assistant  Attorney  General 


’ APPROVED: 


JSP*  ISO 


ROY1  McKlT  RICK 
Attorney- General 


LABELING  AND  TAGGING:  All  "commercial  feeding  stuffs"  sold, 

offered  or  exposed  for  a sale,  or  disposed 
of  in  this  state,  shall  be  labelled  and 
tagged  in  accordance  with  the  provisions 
of  Article  22,  Chapter  102,  R.  S.  «io.  1939, 
and  the  Commissioner  may  only  withdraw  from 
sale  sqch  feeds  as  listed  in  Section  14329, 
April  19,  1943  R-  S.  Vo.  1939. 


> 7^ 

Mr.  H.  D.  Elijah 
Livestock  and  Feed 
Department  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Mr.  Elijah: 

This  is  in  reply  to  your  letter  of  recent  date  where- 
in you  submit  the  following  statement  and  request: 

"The  Commodity  Credit  Corporation  Is  ship- 
ping carloads  of  soybean  oil  meal  into 
Missouri.  This  soybean  oil  meal  Is  not 
labeled,  registered,  or  tagged  in  accord- 
ance with  the  Missouri  Feed  Law,  Section 
14320,  Article  22,  R.  S.  1939,  and  Section 
14326. 

"According  to  Section  14321,  ’Before  any 
manufacturer,  importer.  Jobber,  firm, 
association,  corporation,  partnership  or 
individual  shall  sell,  offer  or  expose  for 
sale  or  distribution  in  this  state  any 
1 eed  ........  etc.  ....’ 

"Mil  you  please  render  us  a decision  as 
to  the  authority  of  the  Feed  Division  of 
the  State  Department  of  Agriculture  to 
suspend  from  sale,  according  to  Section  14321 
and  Section  14329,  soybean  oil  meal  owned 
by  the  Commodity  Credit  Corporation,  manu- 
factured or  processed  by  an  out-of-state 
company  which  ships  the  meal  to  a Missouri 
dealer  and  the  Missouri  dealer  pays  for  the 
meal.  The  soybean  oil  meal  is  then  sold  to 
farmers. 

V/. 

% 

"Does  the  Feed  Division  have  authority  to 
suspend  this  soybean  oil  meal. from  sale  if 
it  is  not  labeled  or  tagged  when  in  the 
» hands  of  the  Missouri  dealer  after  he  has 

actually  paid  for  the  soybean  oil  meal?" 


j.  -II Jell 


April  13,  1343 


i'lio  ter  i "courar.rclrl  f edin  stuffs"  la  defined  In 
3®ct3  11,  ••  . - rarl,  19  , ao  follows  s 

’'Hie  tr  r ; 1 conn  rcic.l  feodl  -stu  is’  s'isll 
bo  'i- 1-  o Include  all  fe  111  - fa  used 
f or  feedliv*  livestock  r.n  1 poultry,  except 
v.  ol  ) ‘seeds  or  reins,  £-n  urmixod  meals 
made  di  cctly  from  the  ontir  ~rnina  of 
cor'-,  who  t,  rye,  bar lay,  sets,  bucizwhost, 
flaxseed,  kaffir,  t Lo,  rhose  hays, 
straws,  cotton  seed  hulls  end  corn  stovei’, 
pure  com  chops  end  pur  "round  er,r  corn, 
when  the  3 ana  c.-e  not  :lxcd  v/ith  oth-  r 
:.ir.tc  Is  Is,  *but  11  not  a ly  to 

other  iiatcrij  Is  containin  sixty  (33)  per 
cent  or  mo  of  viator*" 

Under  Section  14320,  eac  b or  pi  c : i oX  "co  *ci  1 

loodln  -stuffs"  sol<  , off  rc 1 or  )xpo  >r  sal  or  listrl- 
butod  wlrilr.  thla  st  . » - 11  -•-odor  labeled*  On  or 

ioction  * . . d 1,  1 , it  In  provided  as  10II0  si 

ny  manufacturer,  lnpo  'tor,  job  or, 

, , cor  or!  tlon,  partners  ip 

or  indivi  u 1 .rnll  sell,  o~.or  or  e pose 
for  )c.lc  or  distribution  in  this  at;  to  any 
food  as  defined  in  tills  articl  ho  or  hoy 
siiall  obtain  a c'  rtificr  of  rn  istration 
frora  tho  liisso  rl  st;  to  lo  per  taont  of  c.  rl- 
cultu  . f ■>  r" 

You  will  not  - f run  these  statutes  that  they  j directed 
at  transactions  within  tho  s . cal  assembly  v/o  il 

not  be  authorized  to  control  o_-  r guli  to  the  sale,  or  exposing 
for  sale,  o;  rci  1 foedir  --3 tuffs"  ou  s te* 

However,  after  such  fe  ids  cr.  into  ■ st.  te,  if  they  • re  then 
old,  *od  or  o::p03ed  for  aalo  or  dlstn-l  tlon,  t e st-  ;e  may 

.1  ; t e • by  ■ ich  st  tutes  as  lectio  14320  ■ ect  14  21, 
supra* 


flic?  po\  r to  suspend  from  3-  le  feeds  which  do  no  com- 
ply with  the  provisions  of  the  lav;  is  provided  for  un  er 
i ctlon  1 . he  foods  which  may  be  sus  . fre  le, 

ho  ..or,  are  described  in  said  section  14323,  in  the  folio. In 
1;  ux  o: 
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"Any  person  who  shall  sell,  offer  or  expose 
for  sale  or  distribution  in  this  state  any 
feed  without  complying  with  the  require' ents  of 
this  article,  or  who  shall  sell,  offer  or  ex- 
pose for  sale  or  distriixtion  any  feed  contain- 
ing a smaller  percentage  of  crude  protein  or 
crude  fat  or  nitrogen  free  extract  or  a larger 
percentage  of  crude  fibre  than  guaranteed  for 
that  brand  shall  be  guilty  of  a violation  of 
this  article.  Any  person  who  shall  fail  to 
correctly  declare  the  specific  common  names 
of  all  of  the  ingredients  of  which  a feed  is 
composed  shall  be  guilty  of  a violation  of 
this  article.  Any  person  who  shall  mix  or 
adulterate  any  feed  with  rice  hulls,  chaff, 
peanut  hulls,  dirt,  ground  or  crushed  corn- 
cobs, sawdust,  weed-seeds,  the  viability  of 
which  has  not  been  destroyed  excent  in  poultry 
feeds  or  with  more  than  five  per  cent  of  miner- 
al substances  with  the  exception  that  this  five 
per  cent  limitation  shall  not  apply  to  mineral 
feeds,  or  who  shall  mix  or  adulterate  any  feed 
with  materials  of  little  or  no  feeding  value, 
or  with  substances  injurious  to  the  health  of 
domestic  animals  or  poultry,  or  who  shall  sell, 
offer  or  expose  for  sale  or  distribution  any 
feed  so  mixed  or  adulterated  shall  be  guilty 
of  a violation  of  this  article 


In  addition  to  the  punishment  under  the  criminal  laws  for  the 
violation  of  the  said  laws,  said  Section  14329,  provides  as 
follows: 


vc  * « In  addition  to  the  penalties  impos- 
ed in  this  article,  any  lot  of  feed  mixed  or 
adulterated  as  prohibited  in  this  section  may 
be  ordered  temporarily  withdrawn  from  sale 
by  the  commissioner,  and  upon  court  order, 
may  be  seized  and  condemned,  sold  or  destroyed, 
and  the  proceeds  from  any  such  sale  deposited 
in  the  ’agricultural  foes  fund*.  * * •:  " 

It  will  be  noted  that  If  the  feeds  are  mixed  or  adul- 
terated in  the  manner  prescribed  in  Section  1432L  , the 
Co  'miseioner  of  Agriculture  may  orcer  such  feeds  temporarily 
withdrawn  from  sale.  3ut,  we  do  not  find  any  provisions  of 


Mr.  H.  D.  Elijah 


4- 


Aprll  19,  1943 


the  law  which  would  authorize  the  Commissioner  to  withdraw 
"commercial  f aeding-stuff sn  from  sale  because  they  have  not 
oeen  labelled  or  tagged  and  registered  as  is  required  by 
Section  14320  and  Section  14321,  supra.  The  law  makes  it 
a misdemeanor  to  fail  to  register  and  label  "commercial 
feeding- stuff s. " (Sections  14329  and  14330)  That  seems  to 
be  the  only  penalty  prescribed  for  failing  to  register  or 
label  such  feeds. 

The  provisions  of  Section  14329,  authorizing  with- 
drawal of  the  feeds  described  therein  from  sale  are  penal 
sections  and  are  to  be  strictly  construed.  To  construe  this 
act  to  include  feeds  which  are  not  registered  or  labelled  would 
be  contrary  to  the  rule  of  construction  of  criminal  statutes, 
and  we  do  not  think  such  construction  would  be  authorized. 


CONCLUSION 

Prom  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  the  Commissioner  of  Agriculture  may  only  sus- 
pend from  sale  "commercial  feeding-stuff s"  which  are  mixed 
or  adulterated,  as  set  out  in  Section  14329,  supra,  and  that  a 
failure  to  register  or  label  "commercial  f eeding-stuf f s" 
would  not  authorize  their  suspension  from  sale. 

We  are  further  of  the  opinion  that  if  "commertial 
feeding- s tuf£"  which  are  not  labelled  or  tagged  as  required 
by  law,  are  sold,  or  offered  or  exposed  for  sale  of  distri- 
bution in  this  state,  the  person  so  doing  Is  guilty  of  a 
misdemeanor. 

Respectfully  submitted. 


TYRE  W.  3URT0N 

Assistant  Attorney  General 

APPROVED: 


RCY  McKITTRICK 
Attorney  General 
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APPROPRIATIONS : 


An  Appropriation  Act  which  1 ails  to 
designate  the  fund  from  wnich  it  is 
payable  should  be  paid  out  of  general 

revenue . 


August  11,  1943 


Hon.  H.  D.  Elijah 
Director  of  Livestock  and  Peed 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sir: 


This  Is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  statement  and  request: 

"House  Bill  419,  Section  30a,  appro- 
priated to  the  State  Deportment  of 
Agriculture  according  to  Article  18, 

Chapter  102,  Revised  Statutes  of  Mis- 
souri 1939,  to  be  awarded  as  premiums 
made  in  connection  with  agriculture 
exhibits  by  members  of  boys*  and  girls* 

4-H  Clubs,  vocational  agriculture  stu- 
dents, and  Future  Farmers  of  America, 
of  Missouri,  and  State  ureed  Shows  and 
Sales  of  beef  cattle,  dairy  cattle, 
hogs,  sheep,  and  poultry  for  encouraging 
the  Immediate  production,  distrioution, 
and  use  of  superior  breeding  stock  for 
the  years  1943  and  1944,  the  sum  of 
$30,000.00. 

"This  Section  does  not  Btate  what  fund 
this  money  was  to  be  paid  from.  The 
State  Department  of  Agriculture  felt 
that  it  was  iron  general  revenue,  since 
that  was  undoubtedly  the  intent  of  the 
Legislature. 

"Will  you  please  prepare  a written 
opinion  on  t^Is  and  send  it  to  us  at 
your  earliest  convenience?" 
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The  Section,  of  the  Appropriation  Act  to  which  you  refer 
in  House  Bill  419,  Section  30A,  reads  as  follows: 

"There  is  hereby  appropriated  to  the 
State  Department  of  Agriculture  ac- 
cording to  Article  18,  Chapter  102,  Re- 
vised Statutes  of  Missouri  1939,  to  be 
awarded  as  premiums  made  in  connection 
with  agriculture  exiiibits  by  members 
of  boys*  and  girls*  4-H  Clubs,  voca- 
tional agriculture  students,  and  Future 
Farmers  of  America,  of  Missouri,  and 
State  Breed  Shows  and  Sales  of  beef 

cattle,  dairy  cattle,  hogs,  sheep,  and 
poultry  for  encouraging  the  immediate 
production,  distribution,  and  use  of 
superior  breeding  stock  for  the  years 
1943  and  1944,  the  sum  of  £30, 000. 00 •" 

From  the  reading  of  this  Section  and  as  stated  in  your  re- 
quest, the  General  Assembly  failed  to  designate  the  fund  to 
which  this  appropriation  shoild  be  charged. 

Section  19  of  Article  X of  the  Constitution  which 
controls  the  General  AssemDly  and  specifies  the  requirements 
of  an  appropriation  act  reads  as  follows: 

"No  moneys  shall  ewer  be  paid  out  of 
the  treasury  of  tills  State,  or’  any  cf 
the  funds  under  its  management,  except 
in  pursuance  of  an  appropriation  by 
law;  nor  unless  such  payment  be  made,  * 
or  a warrant  shall  have  issued  there- 
for, within  two  years  after  the  passage 
of  such  appropriation  act;  and  every 
such  law,  making  a new  appropriation, 
or  continuing  or  reviving  an  appropri- 
ation, shall  distinctly  specify  the 
sum  appropriated,  and  the  object  to 
which  it  is  to  be  applied;  and  it 
shall  not  be  sufficient  to  refer  to 
any  other  law  to  fix  such  sum  or  ob- 
ject. A regular  statement  and  account 
of  the  receipts  and  expenditures  of 
all  public  money  shall  be  published 
from  time  to  time." 
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The  part  of  tills  Section  which  pertains  to  your  question  is 
that  the  Act  shall  distinctly  specify  the  sum  appropriated 
and  the  object  to  which  it  is  to  be  applied.  Referring  to 
the  appropriation  Act,  we  think  that  it  complies  with  the 
provisions  of  said  Section  19.  The  only  question  left 
then  is  what  fund  should  it  be  charged  to  in  the  absense 
of  any  designation  by  the  General  Assembly.  In  construirg 
appropriation  acts,  the  rule  is  that  they  should  receive 

a strict  construction  but  not  such  a construction  as  would 
make  meaningless  the  act  of  the  General  Assembly  if  it  is 
possible  to  give  such  act  a construction  wnich  would  give 
it  force  and  effect.  In  the  caso  of  State  ex  rel.  State 
Tax  Commission  v.  Smith,  :.tate  Auditor,  66  So.  61,  l.c.  64, 
the  Supreme  Court  of  Alabama  announced  the  principle  which 
is  applicable  here  as  follows: 

"While  appropriation  bills  should  be 
construed  without  liberality  toward 
- those  who  claim  their  benefits,  they 
should  not  be  so  strictly  construed 
as  to  defeat  tneir  manifest  objects." 

In  examining  the  state  Budget  Act,  we  think  that  the 
above  Appropriation  Act  Is  in  compliance  with  the  State 
Budget  Act.  Another  principle  should  be  applied  in  con- 
struing acts  of  the  General  Assembly  which  is  stated  in 
Graves  v.  Little  Tarkio  Drainage  District  lio.  1,  134  S.  W. 
(2d)  70,  l.c.  78: 

"■&  s a *»It  is  an  elementary  and 
cardinal  rule  of  construction  that 
effect  must  be  given,  if  possible, 
to  every  word,  clause,  sentence, 
paragraph,  and  section  of  a statute, 
and  a statute  should  be  so  construed 
that  effect  may  be  given  to  all  of 
Its  provisions,  so  that  no  part,  or 
section,  will  be  inoperative,  super- 
fluous, contradictory,  or  conflicting, 
and  so  that  one  section,  or  part,  will 
not  destroy  another.  Sutherland  on 
Statutory  Construction  (2d  Ed.)  731, 

732,  sec.  380.  Moreover,  it  is  pre- 
sumed that  the  Legislature  Intended 
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every  part  and  section  of  such  a sta- 
tute, or  law,  to  have  effect  and  to 
be  operative,  and  did  not  Intend  any 
part  or  section  of  such  statute  to  be 
without  meaning  or  effect.**  * * * *" 

Gaining  now  directly  to  your  question,  we  find  that  in 
Vol.  59  C.  •*.,  page  232,  para.  378,  a principle  announced  which 
is  applicable  to  the  question  here  under  consideration: 


"*  * * ^disbursements  for  a purpose 
for  which  a special  fund  has  been 
created  or  set  up  must  be  made  from 


such  fund  rather  than  from  the  general 
funds  of  the  state;  but  appropriations 
not  specifically  iade  payable  out  of 


a special  or  particular  fund  are  pay- 

eneral  fund.  * * 


Emphasis  ours. 


In  the  case  of  Ingram  v.  Colgan,  106  Calif.  113,  the  Supreme 
Court  of  that  state  at  l.o.  117  in  considering  a question  similar 
to  the  one  here  under  consideration  said: 


“The  time  test  as  to  whether  any  par- 
ticular language  in  an  act  is  sufficient 
to  make  an  appropriation  is  here  found, 
i To  an  appropriation,  within  the  meaning 
of  the  constitution,  nothing  more  is 
requisite  than  a designation  of  the  a- 
mount  and  trie  fond  out  of  v.hich  it  shall 
be  paid. * If  the  amount  be  certain,  one 
of  the  reasons  for  the  constitutional 
requirements  is  ooruplied  with,  in  that 
the  people  are  enabled  to  determine  how 
much  of  their  money  is  to  be  devoted  to 
the  named  purpose.  The  designation  of 
the  fund  likewise  enables  the  people  to 
see  how  much  of  the  moneys  set  apart  to 
a particular  fund  is  to  be  drawn  from 
it  and  used  for  the  specific  end.  But 
under  our  system,  countenanced  by  the 
custom  of  years,  it  is  not  necessary  in 
all  cases  that  the  act  in  terms  should 
name  the  fund.  The  general  fund  Itself 
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is  defined  to  be  »the  Moneys  received 
into  the  treasury,  and  not  specifically 
appropriated  to.  any  other  fund.*  (Pol. 

Code,  sec.  454.)  Prom  t hese  moneys 
all  appropriations  are  paid  which  are' 
not  made  payable  out  of  any  other  es- 
pecially named  fund." 

In  searchixig  ti trough  our  statutes,  we  fail  to  find  where 
our  lawmakers  have  defined  the  general  fund  or  general 
revenue  but  as  a matter  of  practice,  we  think  the  same 
definition  of  general  fund  has  been  applied  in  this  state 
as  was  applied  under  the  code  in  California. 

Also  in  Miller  v.  Childers,  State  auditor,  et  al., 

238  Pac.  204,  the  Supreme  Court  of  Oklahoma  in  considering 
a question  similar  to  the  one  here  under  consideration 
made  the  following  statement,  l.c.  207: 

"In  36  Cyc.  page  882,  paragraph  C, 
the  author  collects  authorities  on 
the  point,  and  says  that:  1 Nor  need 
the  statute  designate  the  fund  out  of 
will  oh  the  money  is  drawn.* 

nIn  the  early  California  case  of  Proll 
Vi  Dunn,  80  Cal.  220,  22  P.  143,  the 
court  gives  an  analysis  of  the  question 
which  we  approve,  and  whici^  because  the 
question  is  presented  in  this  case  for 
the  first  time  in  this  jurisdiction, 
we  extensively  quote.  The  court  said: 

" ’Neither  the  Constitution  nor  the 
Code  requires  that  an  appropriation 
act  shall  specify  the  fund  out  of  which 
the  appropriation  shall  be  paid,  nor 
is  it  usual  in  appropriation  ucts  to 
do  so.  If  such  a specification  is  re- 
quired, the  wheels  of  the  government 
ought  long  sixxce  to  have  stopped,  for 
out  of  many  acts  which  we  have  examined, 
including  the  general  appropriation 
bills  for  the  current  and  past  years, 
we  find  none  which  make  such  designation. 

It  has  become  and  is  the  custom  in  this 


r 
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state,  of  very  general,  but  not  uni- 
versal, application,  to  use  the  phrase 
" appropriated  out  of  uny  money  In  the 
treasury  not  otherwise  appropriated}" 
but  it  seems  to  be  mere  custom,  not 
founded  upon  uny  constitutional  or 
other  legislative  requirements.  And 
we  learn  from  the  argument  that  the 
comptroller  interprets  that  phrase 
to  mean  "out  of  the  general  fund."  We 
know  of  no  law  which  authorizes  such 
an  interpretation.  On  the  contrary, 
it  would  seem  that  everything  autno- 
rized  by  law  to  be  paid  out  of  the 
state  treasury  is  payable  out  of  trie 
general  fund,  if  not  specially  made 
payable  out  of  some  specific  fund,  as 
the  "school  fund,"  the  "Interest  and 
sinking  fund,"  and  the  like.  The  truth 
is,  there  are  not  many  separate  funds  in 
the  treasury,  but  there  are  many  appro- 
priations, and  most  of  the  latter  are 
payable  out  of  the  same  fund— the  general 
fund.  * 

" £h#  Constitution  of  Colorado  required 
that  every  uct  making  an  appropriation 
where  the  money  ap  ropriated  was  not 
actually  in  the  treasury  should  specify 
the  revenue  of  the  particular  fiscal 
year  out  of  which  the  appropriation  was 
to  be  paid.  An  act  was  passed  by  the 
Colorado  Legislature  which  old  not  spe- 
cifically state  the  particular  fiscal 
year  out  of  which  the  appropriation  was 
to  be  paid,  but  the  same  could  be  deter- 
mined by  implication,  and  the  supreme 
Court  of  Colorado,  in  Goodykoontz  v. 
People,  20  Colo.  374,  38  P.  475,  held: 

"* Livery  legislative  act  making  an  appro- 
priation, where  the  money  appropriated 
is  not  actually  in  the  treasury,  should 
specify  the  revenue  of  the  particular 
fiscal  year  out  of  which  t ie  appropria- 
tion is  to  be  paid;  but  an  act  which 
does  not  definitely  specify  such  revenue 
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is  not  void,  provided  such  revenue  can, 

from  the  language  and  purposes  of  the 
act,  be  ascertained  with  reasonable 
certainty. * 

"The  Constitution  of  Nevada  is  similar 
to  that  of  Oklahoma  with  relation  to 
the  appropriation  of  money,  and  in 
State  v.  Westerfield,  23  Nev.  468,  49 
P.  119,  the  supreme  Court  of  Nevada 
held  that  where  an  appropriation  was 
made  from  the  wrong  fund,  but  was  an 
appropriation  proper  for  the  Legisla- 
ture to  make,  that  the  same  was  valid, 
and  should  be  paid  from  the  general 
fund,  saying: 

" * Ye  hold  that  the  Legislature  has 
made  a valid  appropriation  for  the  pay- 
ment of  the  salary  in  question,  and 
that  the  same  is  payable,  out  of  the 
general  fund  in  the  state  treasury, 
the  same  as  the  salary  of  the  Governor 
and  most  of  the  other  state  officers, 
and  the  same  as  other  appropriations 
in  which  no  speoific  fund  is  named. 

Section  19  of  Article  4 of  the  Consti- 
tution provides:  "No  money  shall  be 
drawn  from  the  treasury  but  in  conse- 
quence of  appropriations  made  by  law.” 

It  will  be  observed  that  it  is  not  re- 
quired that  the  fund  out  of  which  the 
appropriations  are  to  be  made  shall  be 
named  in  the  appropriation  act.  Usu- 
ally, if  not  always,  other  acts  or  the 
Constitution  show  what  fund  the  money 
appropriated  is  to  be  drawn  from.1” 

In  our  research  of  the  Missouri  decisions,  we  fail  to 
find  where  a question  similar  to  yours  has  been  before  the 
court.  However,  we  think  that  the  authorities  hereinbefore 
cited  Should  be  followed. 


CONCLUSION . 

Prom  the  foregoing,  it  is  the  opinion  of  this  Depart- 
ment that  the  appropriation  contained  in  section  30a  of 
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House  Bill  419  should  be  paid  out  of  general  revenue. 

Respectfully  submitted. 


TYRE  W.  iiURTON 

Assistant  Attorney  General 


APPROVED: 


ROY  McKI VTRICK 
Attorney  General 
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and  circuit  juu^es  in  connection  1th  issuance  of 
ia  • ia  -o  lie  also. 


August  16,  1943 


Honorable  Vialter  a.  Eggers 
Judge  of  the  Probate  Court 
Perryville,  Missouri 


FILED 


Dear  Judge  Eggers: 


Under  date  of  August  5,  1943,  you  wrote  this 
office  requesting  an  opinion  as  follows: 

"The  new  Missouri  marriage  law  provides 
that  a Circuit  Judge  or  Probate  Judge 
may,  for  good  cause  shown,  issue  an 
order  directing  the  Recorder  to  issue 
a Marriage  License  without  delay.  In' 
other  words  he  may  waive  the  three  day 
waiting  period. 

"till  you  kindly  advise  whether  a 
Probate  Judge  is  permitted  to  make  a 
charge  for  issuing  such  an  order?  The 
statute  is  evidently  silent  on  this 
question." 

The  new  Missouri  marriage  law  wliich  is  now  effective 
Is  House  Bill  No.  20,  enacted  by  the  Sixty-second  General 
assembly,  which  is  as  follows: 

"Previous  to  any  marriage  in  this  state, 
a license  for  that  purpose  sliall  be 
obtained  from  the  officer  authorized  to 
issue  the  same,  and  no  marriage  hereafterr 
contracted  shall  be  recognized  as  valid 
unless  such  license  has  been  previously 
obtained,  and  unless  such  marriage  is 
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solemnized  by  a person  authorized  by 
law  to  solemnize  marriages.  Before 
applicants  for  a marriage  license  shall 
receive  a license,  and  oefore  the  _ 
recorder  of  deeds  shall  be  authorized 
to  issue  a license,  the  parties  to  a 
marriage  must  at  least  three  days  before 
the  date  they  desire  such  license  to  be 
issued,  present  an  application  for  the 
license  to  the  recorder  of  deeds.  Upon 
the  expiration  of  throe  days  after  the 
receipt  of  such  application,  duly  exe- 
cuted and  signed,  the  recorder  of  deeds 
shall  issue  the  license  unless  one  of 
the  parties  withdraws  the  application. 

Provided,  however,  that  said  license  may 
be  issued  on  order  of  the  circuit  or 
probate  court  or  the  judges  thereof  in 
vacation  of  the  county  in  which  said 
license  is  applied  fcr  without  waiting 
three  days  as  herein  provided,  such 
license  oeing  Issued  only  for  good  cause 
shown  and  by  reason  of  such  unusual  con- 
ditions as  to  make  such  marriage  advisable. 

Any  person  violating  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a 
misdemeanor.  Co  imon  law  marriages  hereafter 
contracted  shall  be  null  and  void.  Provided, 
however,  that  no  marriage  shall  be  deemed  or 
adjudged  invalid,  nor  shall  the  validity 
thereof  be  in  any  way  affected  on  account 
of  any  want  of  authority  in  any  person  so 
solemnizing  the  same  under  the  next  preceding 
section,  if  consummated  with  the  full  belief 
on  tne  part  of  the  persons,  so  married,  or 
either  of  them,  that  they  were  lawfully  joined 
in  marriage. * 

As  stated  in  your  letter,  this  bill  makes  no  provision 
for  the  charging  of  a fee  by  the  circuit  or  probate  courts  or 
the  judges  thereof  in  vacation  for  making  an  order  that  a marriage 
license  be  issued  without  the  three-day  waiting  period. 

The  law  is  well  oetaolished  in  this  state  that  if  no 
compensation  is  provided  for  an  official  act,  no  charge  can  be 
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made  and  that  an  officer  In  claiming  compensation  for  his 
services  must  be  able  to  point  to  the  statute  authorising 
the  charge  to  ue  made,  Nodaway  County  v,  Kidder,  129  S* 

(2d)  857,  344  Mo,  796;  ’ ara  v,  Christian  County,  111  S,  W, 

(2d)  182  , 341  Ido,  1115,  Snath  v.  Pettis  County,  136  S,  v. 

(2d)  282,  345  Mo,  839. 

It  is  quite  obvious  that  unless  a charge  for  making 
such  order  would  be  authorized  by  other  statutes  that  no 
charge  could  be  made. 

The  compensation  of  circuit  judges  is  by  statute 
fixed  upon  a salary  basis.  Sections  2214,  13387,  13389, 

13393,  13394  and  13395,  R.  S,  Mo,  1939,  No  statute  has  been 
found  authorising  the  judge  of  the  circuit  court  to  charge  a 
fee  for  his  services  in  making  any  order. 

The  judges  of  the  probate  courts  are  compensated 
upon  a different  basis,  and  are  authorized  to  charge  fees  for 
their  services.  Section  13404  contains  this  authorization 
and  further  contains  a schedule  of  fees  which  the  probate 
judges  are  authorized  to  charge  for  their  services.  Most  of 
the  foes  set  out  in  this  section  relate  directly  to  services 
in  connection  with  the  administration  of  estates  and  the  whole 
fee  schedule  is  not  copied.  But  your  attention  is  called  to 
the  following  clauses: 

"For  copying  any  order,  or  record  or 
paper,  not  nerein  provided  for,  for 
every  hundrod  words  and  figures  • • • .10 

« « « 

"For  every  verdict  or  Judgment  • . • .25 

* * * 

"For  recording  any  settlement  or 
instrument  of  writing,  not  other- 
wise provided  for,  for  every  hundred 
words  and  figures  ,10 

n * * * 

For  evjry  certificate  and  seal  ...  .50 

» ■»  •» 

"For  filing  every  paper  not  herein 
specified  ..••••••••••••  ,05  " 
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If  In  making  the  order  authorized  to  be  made  by 
House  Bill  No.  20,  enacted  by  the  Sixty- second  General 
Assembly,  a prcbato  judge  should  perform  an}  of  the  ser- 
vices for  which  compensation  Is  allowed  by  Section  13-104, 
and  particularly  those  services  herein  set  out,  then  such 
probate  judge  would  be  authorized  to  charge  and  collect 
for  his  services  the  fees  prescribed  by  this  soction  of 
the  statute. 


Conclusion 


A circuit  judge  is  not  authorized  by  statute  to 
charge  fees  for  cervices  rendered  and  cannot  charge  a fee 
for  mailing  nr.  order  authorizing  the  recorder  of  deeds  to 
issue  a marriage  license  immediately  upon  the  filing  of 
the  application  and  without  waiting  three  days.  A probate 
judge,  being  authorised  to  charge  fees  for  his  services, 
may  charge  the  statutory  lee  fixed  for  his  service**  for  any 
act  he  may  be  required  to  do,  for  which  a fee  is  allowed  to 
je  charged,  in  the  naming  of  an  order  to  tne  recorder  of 
deeds  waiving  the  three-day  waiting  period  before  the 
Issuance  of  a marriage  license  required  by  House  Bill  Ho.  20, 
enacted  by  the  Sixty-second  General  Assembly. 


Respectfully  submitted. 


V..  0.  JACKS  OH 

Assistant  ittoroe,*- General 


APPROVED: 


Attorney- General 


V.OJ  :KG 


AGRICULTURE  ( 

) 

EGG  REGULATIONS  ( 


APPROVED  EGG  REGULATIONS. 


September  11, 


Honorable  John  W.  Ellla 
Commissioner  of  Agriculture 
Jefferson  City,  Missouri 


1943 

(K'\ 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the 
validity  of  proposed  egg  regulations,  a copy  of  which 
accompanied  your  request . 

Your  authority  for  these  regulations  is  derived 
from  Article  4 of  Chapter  58,  R.  S.  1939. 

Sec#  9909  of  this  article  reads  as  follows: 

"That  the  state  food  and  drug  commissioner 
shall  enforce  the  provisions  of  this  article 
and  shall  make  suitable  rules  and  regulations 
for  carrying  out  its  provisions.  He  shall 
determine  the  conditions  under  which  eggs 
previously  candled  shall  be  recandled  before 
sale  in  order  to  safeguard  the  purchaser 
against  buying  as  a part  of  a lot  eggs 
unfit  for  human  food." 

He  have  compared  the  proposed  regulations  with 
the  authority  granted  under  said  Article  4 and  we  think 
they  come  within  the  scope  of  same  and  that  you  are 
authorized  to  issue  such  rules  and  regulations. 


CONCLUSION. 


From  the  foregoing,  it  Is  the  opinion  of  this 
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department  that  the  proponed  egg  regulations,  a copy 
of  which  is  attached  to  your  request  ere  authorised 
and  valid. 


Respectfully  submitted 


TYKE  W.  BURTON 
Assistant  Attorney  General 


TWB:LeC 


AP.'ROVTiD : 


Attorney  General 


SCHOOLS: 


Dissolution  of  Consolidated  District  may  become 
effective  when  all  the  provisions  of  Section 
10472,  R.  S.  Ho*  1939,  have  been  complied  with. 


October  Id,  1943 


Mr.  John  A.  Ever sole 
Prosecuting  Attorney 
Washington  Oounty 
Potosi,  Missouri 


FILED 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of 
September  11th,  194o,  in  whioh  you  request  an  opinion  from 
this  department.  Your  letter  reads  us  follows: 


"Several  years  ago  consolidated  School 
District  number  live  was  organize^  which 
includes  the  school  system  of  Potosi, 
..lissouri.  In  tnis  consolidated  district 
is  included  a district  formerly  known  as 
Pleasant  Hill  school  uistriot.  Up  to  this 
year  the  school  board  hav6  always  main- 
tained their  public  sohool  including  the 
eighth  grade  as  before  the  consolidation. 
Mow  for  some  reason  the  school  board  of 
consolidated  district  number  5 have  de- 
cided to  discontinue  said  local  school 
and  transport  tne  children  to  town. 

HBy  actual  count  there  are  26  children 
who  belong  in  this  sohool  and  practically 
all  of  them  wish  to  stay  in  their  own 
sohool.  Their  parents  seem  to  feel  the 
same  way  about  it  judging  from  a petition 
they  have  circulated  and  nave  brought  in 
here. 

"Just  how  do  they  go  about  getting  out  of 
Consolidated  District  number  5?  That  is 
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whut  they  all  wisn.  to  know.  Since  1 am 
not  ao  sure,  I am  asking  your  opinion." 


Section  10472,  H.  S.  Missouri,  1939,  reads  as  fol 
lows : • 


"ijay  town,  oity  or  consolidated  school 
district  heretoi/ore  organized  under  tne 
laws  or  this  state,  or  which  may  be 
hereafter  organized,  shall  be  privileged 
to  disorganize  or  abolish  such  organiza- 
tion by  a vote  of  the  resident  voters 
ana  toxpuyers  of  such  school  aistrict, 
first  giving  fifteen  nays*  notice,  which 
notice  shall  be  signed  by  at  least  ten 
qualified  resident  voters  anu  taxpayers 
of  such  town,  oity  or  uonsoliuateu  school 
district;  ana  there  snail  be  five  notices 
put  up  in  five  public  places  in  said 
school  district.  Such  notices  shall  re- 
cite therein  that  there  will  be  a public 
meeting  of  tne  resident  voters  and  tax- 
payers of  said  school  district  at  the 
schoolhouse  in  said  school  district  and 
at  said  meeting,  if  two-thirds  of  the 
resident  voters  and  taxpayers  of  such 
school  district  present  and  voting,  shall 
vote  to  dissolve  such  town,  city  or  con- 
solidated school  district,  then  from  and 
after  that  date  the  said  town,  city  or 
consolidated  school  district  shall  be  dis- 
solved, ana  the  same  territory  included 
in  said  school  district  may  be  organized 
into  a common  school  uistriot  under  article 
3 of  this  chapter." 


The  abolishment  of  suoh  an  organization  must  follow 
all  the  provisions  of  the  above  statute  and  become  effective 
and  final. 
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JOEOLJSION 


It  Is,  tiier  ex' ore,  the  opinion  of  tnis  department 
trut  tile  dissolution  of  a oonsoliaateu  school  district 
may  become  effective  when  all  of  the  provisions  of  Section 
10472,  ft.  S.  Missouri,  1909,  have  been  fully  and  completely 
complied  with. 


Respecti  ully  submitted 


L.  I.  MORRIS 

. ssistant  Attorney  General 


APPROVE u: 


iiOY  MoKITTRICK 

attorney  General 


DEPARTMENT  OF  AGRICULTURE  ) 
. ) 
STATE  OF  MISSOURI  ) 


The  word  "premium"  construed  in 
Sec.  30 A,  House  Bill  #419,  to  in- 
clude ribbon  prizes,  the  cost  of 
which  shall  be  paid  out  of  such 
appropriation,  where  such  ribbons 
are  awarded  pursuant  to  the  act. 


November  9,  1943 


/i-'5 

Honorable  John  \\ . Ellis 
Comniasioner 

Department  of  Agrioulture 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 

We  are  in  reoeipt  of  your  opinion  request  of 
recent  dote,  whioh  request  reads  as  follows: 

"Will  you  please  inform  me  if,  under 
Seotion  30A  of  House  Hill  419,  the 
Commissioner  of  Agriculture  is  per- 
mitted to  use  a sum  of  money  from  the 
appropriation  mentioned  for  the  pur- 
pose of  buying  ribbons  awarded  in  the 
agricultural  exhibits  mentioned  there- 
in." 


Section  30A  of  House  Bill  ^419  reads  as  follows: 

"There  is  hereby  appropriated  to  the 
State  Department  of  Agrioulture  ac- 
cording to  Article  18,  Chapter  102, 

Revised  Statutes  of  Missouri  1939,  to 
be  awarded  as  premiums  made  in  con- 
nection with  agrioulture  exhibits  by 
members  of  boys*  and  girls*  4-H  Clubs, 
vocational  agrioulture  students,  and 
Future  Farmers  of  America,  of  Missouri, 
and  State  breed  Shows  and  Sales  of  beef 
oattle,  dairy  cattle,  hogs,  sheep,  and 
poultry  for  enoouraging  the  immediate 
. production,  distribution,  and  use  of 
superior  breeding  stook  for  the  years 
1943  and  1944,  the  sum  of  $30,000.00". 


Now  turning  to  your  question  whether  or  not  ribbons 
which  are  to  be  awarded  to  suooessful  contestants  can  be 
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paid  for  out  of  the  appropriations  provided  for  in 
Section  30 A,  Supra,  where  suoh  ribbons  are  to  be  used 
in  connection  with  exhibits  by  the  different  organi- 
zations enumerated  in  Section  30A,  Supra.  It  will  be 
significant  to  note  that  the  Act  used  the  language 
"to  be  awarded  as  premiums'.  Therefore,  we  shall  con- 
cern ourselves  first  with  the  proper  interpretation 
that  should  be  placed  upon  the  word  "premiums''  and  if 
the  term  is  of  sufficient  scope  and  meaning,  then  we 
must  hold  that  Section  30A,  is  sufficiently  broad  as  to 
enable  the  Department  of  Agriculture  to  purchase  ribbons 
and  defray  the  expense  of  the  same  out  of  the  $30,000 
appropriated  under  this  Act.  In  Valentine’s  Law  Dic- 
tionary, page  1002,  ve  find  the  word  "premium"  defined 
as  follows: 

"A  premium  is  a reward  or  recompense  for  some 
act  done.  It  is  known  who  is  to  give  before 
the  event.  It  is  not  to  be  confounded  with 
a bet  or  wager,  for  in  a wager  it  is  not  known 
who  is  to  give  until  after  the  event.  Moreover 
a wager  is  a stake  upon  an  uncertain  event." 

(Alvord  vs.  Smith,  63  Ind . 52.) 

Again,  in  Words  and  Phrases,  Volume  33,  page  371, 
we  find  this  approved  definition: 

••Premium*  or  ’prize*  is  an  award  or  recompense 
for  some  act  done;  some  valuable  thing  offered 
by  a person  for  something  done  by  others.  It 
is  distinguished  from  a ’bet*  or  ’wager*  in  that 
it  is  known  before  the  event  who  is  to  give 
either  the  premium  or  the  prize,  and  there  is  but 
one  operation  until  the  accomplishment  of  the  act, 
thing,  or  purpose  for  which  it  is  offered.  People 
v.  Cohen,  289  N.Y.S,  39  7 , 400,  160  Miso.  10.  " 

With  these  definitions  of  the  word  "premium"  in  mind, 
we  shall  again  observe  the  purpose  and  meaning  of  Section 
30 A,  Supra.  It  should  be  first  pointed  out  that  this  is 
an  Appropriation  Act,  appropriating  $30,000  to  be  used  in 
the  furtherance  of  successful  agricultural  pursuits,  and 
we  think  it  goes  without  saying  or  the  citation  of  some 
legal  authority,  if  one  can  be  found,  that  in  most  in- 
stances, the  silk  banner  or  ribbon  whioh  deolares  that 
the  successful  participant  has  won  first,  second  or  third 
award  in  his  particular  class,  is  of  greater  pecuniary  value 
to  the  successful  aspirant  than  the  monetary  amount  that 
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might  accompany  the  awarding  of  the  ribbon.  For  a 
successful  person  can  carry  or  display  the  ribbon 
advantageously  to  the  advertising  of  his  exhibit,  not 
to  say  anything  about  the  personal  gratification  of 
receiving  the  same.  Therefbre,  in  the  light  of  the 
definition  heretofore  set  out,  it  is  our  view  that  the 
Legislature  fully  Intended  through  the  use  of  the  word 
"premium"  that  the  State  Department  of  Agriculture  should 
follow  the  time  and  immemorial  custom  of  awarding  the  silk 
ribbon  and  should  accompany  the  awards  with  a monetary  con- 
sideration and  both  the  money  and  the  oost  of  the  ribbon 
to  be  defrayed  by  the  30,000  appropriated  by  Seetion  30A, 
Supra,  where  such  ribbons  and  emoluments  were  given  as  is 
provided  in  said  section, 

« 

CONCLUSION 


Any  monetary  award  given  pursuant  to  Section  30A, 
House  Bill  419,  may  be  accompanied  with  a suitable  pre- 
mium ribbon.  The  cost  of  suoh  ribbon  may  be  likewise 
defrayed  out  of  such  appropriations. 


% 

Respectfully  submitted. 


B.  Richards  Creech 
Assistant  Attorney-General 


AJ’PROVED : 


EOT  ■McTT'l'klCK 

At to  rn  ey-Geno  ral 
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ROAD  DISTRICTS S 


Statutory  method  for  dissolution  provided  for 
each  type  of  district,  must  be  followed* 


October  12,  1943 


Honoraole  John  A.  vorsole 
Prosecuting  Attorney 
Washington  County 
Potosi,  Missouri 


FILED 


Dear  , r.  ..versole: 


Under  date  of  Ootober  5,  1943,  you  wrote  this  offioe 
requesting  an  opinion  as  follows: 

" Irondale  Speoial  ^oad  District  of 
Washington  County,  Missouri  \ as  organized 
under  the  provisions  of  Article  10, 

Chapter  46,  R.  S.  Mo.  1939  pursuant  to 
an  election  held  in  accordance  with  Sec- 
tion 8704. 

"There  are  now  two  propositions  before 
the  County  Court]  one,  the  disorganiza- 
tion of  the  district  and  two,  if  it  is 
not  disorganized  to  separate  a portion 
of  the  present  territory  from  the  dis- 
trict. 

"In  proceeding  on  the  question  of  the 
disorganization  of  the  district,  must 
the  County  Court  follow  the  provisions 
of  Section  8706  or  may  it  follow  the 
provisions  of  3oction  8703  or  0731  in 
Article  11  of  chapter  46? 

"If  the  district  is  to  be  disorganized 
is  there  any  method  whereby  a certain 
portion  of  the  territory  may  be  separated 
or  withdrawn  from  the  district? 

"I  will  appreciate  an  opinion  from  your 
office  covering  these  questions." 
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It  is  assumed  that  Section  8703,  referred  to  in 
your  letter,  is  a stenographic  error  and  should  read 
"Section  8730,"  for  Section  8703  has  nothing  to  do  with 
the  dissolution  of  road  districts  out  Section  8730  does 
pertain  to  the  dissolution  of  a certain  type  of  road  dis- 
trict. 


Section  8706,  R.  S.  Mo.  1939,  referred  to  in  your 
letter, is  the  method  prescrioed  for  the  dissolution  of  the 
type  of  road  district  authorized  by  Article  10,  Chapter  46. 
districts  of  this  kind,  sometimes  called  eight-mile  districts, 
are  created  only  after  a vote  of  consent  by  the  people  of  the 
proposed  district,  faction  8704, and  faction  8706  provides 
the  manner  of  dissolving  such  districts,  which  must  be  after 
a vote  by  the  people  shall  have  been  in  favor  of  the  disso- 
lution of  the  district. 

Sections  8730  and  8731  of  Article  11,  Chapter  46, 

R.  S.  Mo.  1939,  pertain  to  an  entirely  different  road  district. 

The  Legislature  having  expressly  provided  in  Article 
10,  chapter  46,  the  manner  in  which  road  districts  organized 
under  this  article  can  be  dissolved,  no  other  method  could  oe 
used  to  dissolve  such  district.  The  following  quotation  from 
the  case  of  Chilton  et  al.  v.  Drainage  Dist.,  63  S.  ..  (2d) 

421,  1.  c.  422,  concisely  states  the  rule  of  law  applicaolej 

■»  « It  is  a well-recognized  rule  of 
construction  as  to  statutes  that 
ordinarily,  where  a statute  limits  a 
thing  to  be  done  in  a particular  form, 
it  Includes  in  itself  a negative,  namely, 
that  such  thing  shall  not  be  done  in  any 
. other  manner.  I tate  ex  rel . Barlow  v. 

Holtcaap,  322  Mo.  258,  14  S.  W.  (2d)  646 j 
£ tate  ex  Inf.  Conkling  v.  bweaney,  270 
Mo.  685,  195  £.  W.  714.” 

There  is  no  statutory  method  provided  for  withdraw- 
ing territory  once  included  in  the  district,  from  the  district. 


Conclusion. 


In  the  dissolution  of  a special  road  district  organized 
under  Article  10,  Chapter  46,  the  procedure  is  proscribed  in 
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Section  8706,  R.  S.  Mo.,  1939. 


Respectfully  su  quitted. 


' . o.  jack:  on 

Assistant  Attorney-General 


APPROVED: 


ROY  I.icKI^TRICK 
Attorney- General 
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TAXATION 

SALES  TAX:  House  Amendment  No.  1 to  House  Bill  125  would 
subject  all  ultimate  consumers  of  electrical 
current,  steam  heat,  water  and  gas,  to  the 
provisions  of  the  sales  tax,  except  those 
which  are  exempt  under  Sections  11409  and  11453 
of  the  Act . 


April  14,  1943 


Hon.  Joseph  A.  Falzone 
Missouri  State  Senator 
25th  District 
Jefferson  City,  i/.lssouri 

Dear  Senator  Falzone: 


This  is  in  reply  to  yours  of  April  12,  wherein  you 
submit  and  request  as  follows: 


"If  you  will  refer  to  the  Journal  of  the 
House  for  fhursaay,  April  1st,  Pas©  928, 
you  will  find  that  Amendment  i*o.  1.  was 
aaopted  by  the  house  ano  reads  as  follows: 

'A  tax  equivalent  to  two  (2;*>)  percent  of 
amounts  paid  or  charged  on  all  sales  of 
electricity  or  electrical  current,  steam 
heat,  water  anu  gas  ( natural  or  artificial) 
to  users  or  consumers. ’ 


The  original  law  anu  the  original  Bill  used 
the  words  "domestic,  commercial  or  Indust- 
rial", which  words  wore  replaced  by  the  words, 
"users  or". 


I would  appreciate  your  furnishing  me  with 
an  opinion  immediately  as  to  just  how  t is 
amendment  affects  individuals,  partnerships, 
firms  or  corporations  of  this  itate.  In 
other  words,  will  this  amendment  embrace  a 
field  not  now  covered  by  the  law  or  the  Dill 
in  its  original  form?" 
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Lub-scction  (g)  of  Section  11407  of  House  3111  125 
ae fines  "sale  at  retail'  as  follows: 

"(g)  'Gale  at  retail'  means  any  transfer 
made  by  any  person  engaged  in  business 
as  defined  herein  of  the  ownership  of, 
or  title  to,  tangible  personal  property 
to  the  purchaser,  for  use  or  consumption 
and  not  for  resale  in  any  form  as  tan- 
gible personal  property,  for  a valuable 
consideration.  Where  necessary  to  con- 
form to  the  context  of  this  article  and 
the  tax  imposed  thereby,  it  shall  be  Con- 
strued to  embrace:" 

By  this  definition  it  will  be  seen  that  the  tax  is  imposed 
only  on  the  sale  of  the  taxable  article,  when  It  is  sold 
to  the  ultimate  user  or  consumer  ana  that  if  it  is  to  be 
sold  acain  in  any  form  as  tangible  personal  property  the 
transaction  is  not  taxable  under  the  Act. 

Gection  2 of  sub-section  (g)  of  said  section  11407 
of  the  Act  reads  as  follows: 

"(2)  bales  of  electricity,  electrical 
current,  water  and  ^as  (natural  or 
artificial),  to  domestic,  commercial  or 
industrial  consumers." 

This  .faction  in  its  present  form  Is  in  the  same  form  that 
the  sales  tax  act  was  in  when  it  was  before  the  lupreisie 
Court  in  tine  case  of  State  ex  rel.  kansas  City  Power  and 
Licht  Company  vs.  Smith,  State  Auditor,  111  S.  V».  (2d) 

513. 

In  describing  the  business  and  transactions  of  the 
kansas  City  Power  and  Light  Company  which  the  Auditor  was 
attempting  to  tax  under  the  section  similar  to  said  Gectior 
supra,  the  court  said,  1.  c.  513: 

"respondent  is  engaged  in  selling  and 
furnishing  electricity  or  electrical 
current,  and  the  sole  question  in  this 
case  is  whether  it  (resyonaent)  is  lia- 
ble for  tax  on  the  sale  of  electrical 
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current sold  to  Kansas  City,  th6  city 
of  tweet  Lpidngs,  and  the  city  of  Glas- 
gow, where  it  is  used  to  pump  water  i'or 
their  municipally  operated  waterworks 
systems,  ana  for  tax  on  the  sale  of 
electrical  current  sold  to  the  Kansas 
City  Public  Service  Company,  used  in 
propelling  its  street  cars  over  its  street 
railway  system  in  Kansas  City,  Lo.,  ana 
Kansas  City,  Kan.”  a * # 

Constrain^  this  section  the  court  at  1.  c.  014  said: 

”0ur  consideration  is  finally  narrowed 
to  the  construction  of  subsection  (b) 
of  section  2 A.  respondent  contends 
that  the  words  "domestic,"  "commercial," 
and  "industrial"  were  intended  by  the 
Legislature  to  be  used  in  their  restric- 
tive meanings,  and  that  the  electricity 
sales  here  involved  were  not  made  to 
consumers  coming  within  this  dsssifl- 
cation;  therefore,  the  act  does  not  ap- 
ply. On  the  other  hand,  appellant  con- 
tends that  the  quoted  words  are  used  in 
their  broad  ana  most  general  sense,  and 
that  it  was  the  legislative  intent  to 
cover  the  sale  of  all  electrical  current." 

In  that  case  the  court  held  that  the  words,  "domestic," 
"commex-cial, " and  "industrial"  were  Intended  by  the  Legislature 
to  be  used  in  their  restrictive  meaning  and  ruled  the  case  as 
follows;  1.  c.  515,  (7) 

"..e  have  come  to  the  conclusion  that  the 
electricity  sold  to  the  Kansas  City  Pub- 
lic Service  Company,  used  to  propel  its 
street  cars  over  its  street  car  system, 
and  the  power  used  by  Kansas  City  ana  the 
cities  of  Sweet  Springs  and  Glasgow  in 
pumping  water1,  is  used  neither  for  com- 
mercial nor  industrial  purposes  within 
the  meaning  of  this  act,  and  therefore  is 
not  subject  to  the  tax  in  question." 

Apparently  this  amendment  has  been  made  in  light  of  the 
ruling  made  by  the  court  in  the  .ansae  Cit^  Power  and  Light 
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Company  case.  In  other  words,  when  the  court  ruled  in  that 
case  that  the  Legislature  used  these  words  in  their  restric- 
tive meaning,  then  by  striking  out  these  words  the  section 
as  amended  would  be  all  inclusive.  In  other  words,  by  the 
proposed  amendment  the  tax  would  not  be  limited  to  retail 
sales  to  ultimate  users  or  consumers  of  electricity,  elec- 
trical current,  water  and  gas  (natural  or  artificial),  which 
are  domestic,  commercial,  or  industrial  consumers,  but  it 
would  by  Imposed  on  all  such  sales,  regardless  of  the  nature 
of  the  business  which  used  or  consumed  such  products  so  long 
as  such  user  or  consumer  are  not  exempt  under  lections  11409 
and  11453. 

t 

This  amendment  would  not  apply  to  transactions  wherein 
electricity,  electrial  current,  gas  or  water  is  sold  to  a muni- 
cipality which  is  to  re-sell  it  to  users  and  consumers  because 
under  the  definition  of  the  term  "retail  sale,"  as  defined  in  the 
act,  the  tax  cannot  be  imposed  until  it  Is  sola  for  ultimate  use 
or  consumption.  The  amendment  would  affect  industrial  partner- 
ships, fims  or  corporations  in  the  same  manner. 

iLespechfully  submitted. 


TYtih  W.  BURTON 

Assistant  Attorney  General 
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TAXATION 

SfiLES  TAX:  Effect  of  House  Amendment  No.  2 to  House  Bill 

No.  125. 


April  14,  1943 


Hon.  Joseph  A.  ialzone 
J.  issouri  Ltate  Senator 
25th  district 
Jefferson  Lity,  issouri 

jc.  ar  ii.r.  lalzonc: 


This  is  la  reply  to  yours  of  recent  date  wherein  you 
submit  tmu  request  as  follows: 

"On  ia£e  7 of  .ouee  Bill  No.  125,  sec- 
tion 11409,  Lines  4,  5 aau  3,  the  fol- 
lowing words  were  stricken  from  the 
Jill  by  the  louse  members  oil  ihursuay, 

April  1st,  known  as  aouse  Amenument 
No.  2,  whicn  appears  on  Pa£,e  928  of  the 
House  Journal: 


'such  retail  sales  as  may  be  maae  in  > 

commerce  between  this  state  anu  any 
other  state  of  t’no  linitea  L tates,  or 
between  this  state  any  any  foreitJn 
country,  and'. 

Please  furnish  me  with  an  opinion  just 
as  quickly  as  possible,  advisln. : me  as 
to  just  how  this  amendment  will  affect 
the  citizenry  of  this  state  and  describe 
to  me  in  retail  your  opinion  of  what  re- 
tail sales  now  will  be  included  in  the 
law  In  the  event  this  Bill  becomes  a lav/ 
as  amended  by  the  aforesaid  amenuE..  :nt 
No.  2. 

Also  auvise  me  whether  or  not  the  auop- 
tlon  of  this  amendment  in  substance  is 
the  adoption  of  a so-called  "use  tax". 

In  other  words,  as  the  hill  now  reads  as 
amended  by  amendment  No.  2,  does  it  em- 
brace the  elements  of  a "use  tax"?" 
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Lection  11409,  h.  b.  ho. , 1939,  before  striking  out 
the  v.orda  included  in  the  above  aaendment  reaas  in  part  as 
f ollov/s : 


"..here  is  hereby  specifically  exempted 
from  the  provisions  of  tmia  article  and 
from  the  computation  ui  the  tax  levied, 
asses  sea  or  payable  under  t..>is  article 
such  retail  sales  as  may  be  naue  oetv.'een 
thi.  state  one  any  other  state  of  the 
United  tutes,  or  between  this  state  ana 
any  foreign  country,  a.iu  any  retail  sale 
wnich  the  tate  of  ..issouri  is  prohibited 
from  toxin  under  the  Constitution  or  laws 
of  the  United  . tates  of  America#  ana  such 
retail  sales  of  tan . ible  personal  property 
which  the  general  Assembly  of  the  i tate  of 
his sour i is  prohibited  from  taxing  or  fur- 
ther taxin^  by  the  Constitution  of  this 
tate.  «•  * * * 

This  section  as  amended  will  reaa  in  part  as  follows: 

"fhere  is  hereby  specifically  exempted 
from  the  provisions  of  this  article  and 
from  the  coi  putat  on  of  the  tax  levied, 
tneisea  or  payable  under  this  article, 

« any  retail  sule  which  the  Ltate 
of  Missouri  is  prohibited  from  taxin^, 
under  the  Constitution  or  laws  of  the 
United  states  or  America,  ; nd  such  retail 
• sales  of  tangible  personal  property  which 
oht  encral  ..saem'oly  of  the  - tato  of 
hisaouri  is  prohibiten  from  taxin0  or  lur- 
cher taxing  oy  the  Cozistitutiun  of  this 
state,  a w" 

fhe  portion  of  the  exemption  Lection  11409  not  quoted  is  not 
pertinent  to  your  inquiry. 

from  our  research  o:  sales  tax  and  use  tax  acts,  . issouri 
is  the  only  state  which  has  tui  exemption  clause  with  a .provision 
similar  to  the  clause  in  •'  ection  11409  which  is  stricken  out  by 
v.  wime  it  "'o.  L. 
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In  the  litigation  which  this  department  has  handled, 
wherein  the  foregoing  provisions  ol'  the  exemption  section 
were  claimed  to  be  applicable,  the  tax  payer  has  taken  the 
position  t-iat  any  retail  sale  wherein  Interstate  commerce 
is  involved  is  exempted  by  saiu  exe.-.ption  provisions,  re- 
,arul©:s  of  whether  or  not  the  state  is  imp  o were  a to  impose 
the  tax  under  the  provisions  of  the  coi.merce  clause  of  the 
. choral  Constitution. 

If  the  bill  passes  l it:  this  clause  stricken  «out , then 
the  state  wuula  be  authorized  to  impose  the  tax  on  every  re- 
tail sale,  as  defined  in  the  act,  iegardlcs:.  of  the  fact  that 
suen  tax  may  effect  Interstate  commerce , provided  the  impo- 
sition of  the  tax  would  not  be  In  violation  of  the  commerce 
clause  of  the  federal  Constitution. 

i‘he  case  of  LcGoldriclc  vs.  ^erv.ind  - hlte  Coal  , .Ining 
ompany,  60  S.  Ct.  391,  309  U.  £.  33,  84  L.  Id.  330,  was  before 
the  Supreme  Co  rt  of  the  United  states  on  certiorari  from  the 
Supreme  Court  of  New  York  ana  was  decided  in  January  1940.  In 
u__al  case  the  few  York  ity  sales  tax  act  m.  efore  - le  court. 
The  transaction  sought  to  be  taxed  was  a sale  of  coal  which 
moved  in  interstate  coi.mierce.  i’he  erwind-.nite  Coal  Company 
was  a Perrsylvania  corporation,  v«ith  mines  in  that  ~tate  but  It 
hau  a sales  office  1 a the  City  of  New  York.  The  sales  contracts 
were  entered  Into  the  City  of  lew  ork,  the  coal  purchased  under 
these  contracts  moved  from  the  mines  of  Pennsylvania . to  docks 
in  .vew  Jersey,  then  by  barge  to  the  consumers  in  few  York  City. 

Section  2 of  the  New  York  sales  tax  act  1'lxea  the  tax 
at,  "two  percentum  upon  the  amount  of  receipts  from  every  sale 
in  :ew  fori;."  ection  1 (e)  the  tern  "sale"  was  aefined 

as  "any  transfer  of  title  or  possession,  or  both,  in  any  manner 
or  any  means  whatsoever  for  a c^nsiueration,  or  any  agreement 
tnerefor."  (60  c.  Ct.  1.  c.  390). 

i'he  court  in  speaking  of  the  event  at  w icii  this  tax 
is  1.. posed  said,  1.  c.  391: 

It  is  conaltioned  upun  events  oc- 
curring within  the  state,  either  transfer 
of  title  or  possession  of  the  purchased 
property,  or  an  agreement  within  the  state, 
"consummated"  there,  for  the  transfer  of 
title,  or  possession.  * ■&  " 

Applying  this  ruling  to  the  Lissouri  roles  tax  act 
w :ich  imposes  the  tax  on  the  transfer  of  title  or  ownership. 
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then  the  event  of  the  transfer  of  title  or  ownership  would  be 
the  condition  upon  w ich  the  tax  is  Imposed. 

In  the  3erwina--  ,ite  case,  supra,  the  Coal  Company  co in- 
tended that  the  imposition  of  the  tax  on  the  transactions  therein 
mentioned  would  be  in  violation  of  the  commerce  clause.  While 
coi.mierce  was  involved  In  these  transactions  the  court  held 
that  that  of  itself  would  not  prohibit  the  Ltate  from  imposing 
the  tax.  At  1.  c.  592,  the  court  said  in  discussin,  t is  ques- 
tion: 

” 3ut  it  was  not  tne  purpose  of  the 
co:n.xerce  clause  to  relieve  those  en- 
0a0ed  In  interstate  commerce  of  their 
just  share  of  state  tax  burdens,  merely 
because  an  incidental  or  consequential 
ei feet  of  the  tax  is  an  Increase  in  the 
cost  of  doing  the  business,  .estern 
Live  btock  v.  bureau  of  revenue,  505 
U.  S.  250,  254,  58  5:,Ct.  546,  548,  82 
L.id.  825,  115  A.L.h.  944.  hot  all 
state  taxation  is  to  be  condemned  be- 
cause, in  sone  manner,  it  has  an  effect 
upon  commerce  between  the  states,  and 
there  are  many  forms  of  tax  whose  bur- 
dens, when  distributee,  through  the  play 
of  economic  forces,  affect  Interstate 
commerce,  w ich  nevertheless  falls  short 
of  the  regulation  of  the  commerce  which 
the  Constitution  leaves  to  Con.  ress.  >: 

In  speakinw  of  certain  taxes  which  states  might  not 
impose  because  they  would  burden  commerce,  the  court  at  1.  c. 

595  said: 

’’Certain  types  of  tax  may,  if  permitted 
at  all,  so  readily  by  maae  the  instru- 
ment of  impeding  or  destroying  interstate 
commerce  as  plainly  uo  call  for  their  con- 
demnation as  forbidden  regulations,  such 
art  the  taxes  already  noted  which  arc  ai  cd 
at  or  discriminate  against  the  commerce  or 
impose  a levy  for  the  privilege  of  aoin,_  it, 
or  tax  interstate  transportation  or  com- 
x.iUnication  or  tneir  ^.ross  earnings,  or  levy 
an  exaction  on  merchandise  in  the  course  of 
its  interstate  journey.  Lach  imposes  a 
burden  which  intrastate  co:rn.ierce  uoes  not 
bear,  ana  merely  because  Interstate  com- 
merce is  being  done  places  it  at  a dised- 
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vantage  l.i  comparison  with  intrastate 
business  or  property  in  cir cutis t once s 
such  that  if  the  asserted  power  to  tax 
v/ere  sustained,  the  states  would  be 
left  free  to  exert  it  to  the  detriment 
of  the  national  coiamerce." 

fhe  court  in  t is  case  held  that  the  tax  could  be  im- 
posed without  violating  the  commerce  clause  of  the  Constitu- 
tion even  though  Interstate  commerce  is  involved. 

The  rule,  as  announced  by  the  latest  decisions,  seems 
t~  be  that  the  state  may  impose  a tax  on  coramerce  if  such  tax 
does  not  burden  interstate  commerce  any  more  than  it  does 
intrastate . 

The  Supreme  Court  Oi  the  United  . tates  in  the  Western 
Live  tock  ca. e,  303  U.  b.  250,  held  that  those  engaged  in 
interstate  commerce  must  bear  their  just  shelve  in  interstate 
tax  burdens.  The  terwind-.Vhite  case  ana  the  e stern  Live 
tock  case,  supra,  are  two  of  the  leading  ana  latest  cases 
o the  question  or  the  rights  of  the  states  to  tax  trans- 
actions in  w,,ic  i interstate  commerce  is  involved. 

The  Koras  included  in  amendment  .o.  2 to  House  Bill  125, 
if  left  in  the  act,  ana  if  they  do  not  violate  the  equality 
clause  of  the  I ederal  Constitution,  would  exempt  from  the  pro- 
visions of  the  retail  sales  tax  act  such  transactions  as  are 
in  commerce  between  the  states,  etc.,  even  though  it  would  not 
oe  in  violation  of  the  commerce  clause  of  the  r ederal  Con  titu- 
tion  to  tax  such  transactions. 

The  effect  of  the  amendment  is  to  place  interstate  re- 
tail sales,  which  may  be  taxed  without  violating  the  provisions 
of  the  commerce  clause,  on  the  same  basis  as  the  intrastate  re- 
tail sales. 

Your  further  inquiry  as  to  whether  or  not  the  adoption 
of  this  amendment  is  substance  is  the  adoption  of  the  so-called 
"use  tax".  The  sales  tax  act  imposes  the  tax  on  the  person 
v/.io  purchases  the  article  or  service  for  use  or  consumption, 
dowever,  we  do  not  think  the  act  in  its  present  £m,  or  with 
the  proposed  amendment,  would  make  it  a "use  tax".  In  dis- 
tinguishing between  a use  tax  and  a sales  tax,  we  find  reference 
to  cases  in,  volume  43  of  lords  sna  Phrases,  Permanent  edition, 
at  page  103  of  the  pocket  insert: 
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"xhe  provision  ol  the  Arkansas  netail 
Sales  lax  Law  providing  that  every  per- 
son, as  defined  in  the  act,  shall  report, 
as  a retail  sale,  the  use  or  consumption 
by  him  of  anything  on  which  the  sales 
tax  has  not  been  -aid,  and  on  which  a 
sales  tax  would  have  been  levied  hau  the 
tiling  in  question  been  sold  at  retail  in 
the  state,  and  shall  pay  the  sales  tax 
thereon,  does  not  levy  or  impose  a' use 
tax,’  but  rather  imposes  a 'sales  tax.* 

■k  * * 

In  the  case  of  a 'use  tax'  there  is  no 
change  of  possession  of  the  property,  no 
change  of  ownership,  ana  the  owner  pays 
the  tax,  which  is  an  excise  or  exaction 
charged  because  of  the  owner's  privilege 
to  exercise  or  assert  some  of  the  ele- 
ments of  ownership  over  the  property. 

I arm  v.  LcCarroll,  130  S.  W 2d  721,  725, 

193  Ark.  628." 

Applying;  these  rules  to  the  x..issouri  sales  tax  act 
it  is  the  opinion  of  this  department  that  tne  act  itself, 
or  as  amended  by  amendment  Wo.  2,  would  not  make  it  a 
"use  tax!;. 


lie spectfully  submitted. 


TYsiE  Y».  3UHT0H 

Assistant  Attorney  ^enci’al 


AJPROV  D: 


.x-.Y  1 c"  Ti"  llXC" 

Attorney  ieneral 

T . 3/.;h 


jVUiftlKCEil  Three  questions  relating  to  the  authority  of  the 
State  to  insure. 


June  18,  1943 


r 


.*  Honor  a ole  Joseph  A.  ^'alzone 
Missouri  enate 
Jefferson  City,  Missouri 


Dear  enator  Pal zone: 


v.e  are  in  receipt  of  your  letter  of  June  18,  1943, 
requesting  an  opinion  of  this  department  on  behalf  of  the 
Senate  Appropriations  Commit teo.  Your  letter  of  request  reads 
a.  follows: 


'Pleaso  furnish  me  forthwith,  your  answers 
to  the  following  questions  and  your  opinion 
in  connection  therewith: 

*1*  la  there  an}  statutory  provision  pro- 
hibiting the  expenditure  of  state  funds 
for  insurance  premiums? 

"2.  In  the  absence  of  a specific  statu- 
tory provision  providing  for  certain  in- 
surance or  certain  surety  bonds,  does  any 
state  depart ient,  appointed  or  elected, 
have  the  right  to  expend  funds  for  this 
purpose? 

”3.  Is  it  your  opinion  tliat  the  olause 
'insurance  euid  insurance  bond  premiums ' 
which  appears  in  numerous  appropriation 
bills  under  the  Heading  of  'operations', 
may  bo  construed  as  statutory  authority 
to  expend  fund3  for  insuranco  premiums?” 

In  answer  forthwith  to  question  one,  this  department 
has  been  unable  to  find  any  express  statutory  provision  prohib- 
iting the  expenditure  of  Ctate  fund 3 for  Insurance  premiums. 
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In  answer  to  y oar  sec  aid  ucstlon,  Section  48, 
Article  IV,  kl_souri  Constitution,  provides: 

"The  don3ral  assembly  shall  have  no 
power  to  grant,  or  to  authorize  any 
county  or  municipal  authority  to  grant 
any  extra  compensation,  fee  or  allow- 
ance to  a public  officer,  agent,  servant 
or  contractor,  after  service  has  been 
rendered  or  a contract  has  been  entered 
into  and  performed  in  whole  or  in  part, 
nor  pay  nor  authorize  the  payment  of  any 
claim  hereafter  created  against  the 
State,  or  any  county  or  municipality  of 
tne  State,  under  any  agreement  or  contract 
made  without  express  authority  of  law; 
and  all  such  unauthorized  agreements  or 
contracts  shall  be  null  and  void.” 

Section  19,  Article  X,  Lil*souri  Constitution, 

provides: 


"No  moneys  snail  ever  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  the 
funds  under  its  management,  except  in  pur- 
suranco  of  an  appropriation  by  law;  nor 
unless  such  payment  be  made,  or  a warrant 
small  have  issued  therefor,  within  two 
years  after  the  passage  of  such  appro- 
priation act;  and  every  such  law,  making 
a now  appropriation,  or  continuing  or 
reviving  an  appropriation,  shall  dis- 
tinctly specify  the  sum  appropriated,  and 
the  ooject  to  which  it  is  to  be  applied; 
and  it  shall  mt  be  sufficient  to  refer 
to  any  other  la?/  to  fix  such  sum  or  object. 
A regular  statement  and  account  of  the 
receipts  and  expenditures  of  all  public 
money  shall  be  published  from  time  to 
time." 

Section  13043,  *i.  S.  ko.  1959,  provides: 

"No  warrant  siiall  bo  arawn  by  the  auditor 
or  paid  by  the  treasurer,  unless  the  money 
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has  oeen  previously  appropriated  by 
law;  nor  shall  the  whole  amount  drawn 
for  or  paid,  under  any  one  head,  over 
exceed  the  anount  appropriated  by  law 
for  that  purpose*" 

In  order  for  state  money  to  bo  expended  by  a 
department  of  the  State,  an  appropriation  for  that  purpose 
must  bo  made  by  the  Legislature,  in  viow  of  the  above  quoted 
authority* 


The  right  of  a state  department  to  oxpend  state 
money  for  insurance  roay  arise,  first,  ay  authority  of  express 
statute,  and,  secondly,  by  necessary  implication  as  one  of  the 
incidental  powers  of  the  maintenance  of  such  department* 

'.Thether  or  not  a specific  state  department  has  statutory 
authority  to  purchase  insurance  may  be  determined  by  consulting 
the  index  of  the  Missouri  devised  Statutes.  Whether  or  not  a 
specific  state  department  has,  as  an  incidental  power  of  main- 
tenance, tue  power  to  purchase  insurance,  may  oe  determined, 
first,  by  the  nature  of  the  department,  and,  secondly,  by  con- 
sidering upon  what  the  insurance  is  to  be  cai'ried* 

On  the  question  of  the  powers  ana  duties  which  are 
incidental  to  maintenance,  we  find  the  mile  to  be  stated  in 
the  following  authorities  and  cases* 

In  ncyclopedia  of  Insurance  Law,  Couch,  Volume  I, 
Section  226,  it  is  said: 

"nnd  if  a city  charter  empower  it  to 
maintain  public  buildings,  tne  city 
acquires,  as  Incidental  to  the  power 
thus  granted  the  right  to  contract 
for  insurance  against  their  loss  or 

• destruction." 

In  tne  case  of  Clark  School  Tomship  v.  Home  and  In- 
surance Trust  Company,  51  H*  E*  107,  109,  the  court  said* 

"We  are  of  the  opinion  that,  under  the 
statutory  provision  placed  upon  the 
trustee  the  duty  of  caring  for  and 
managing  the  school  property,  he  has 
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such  implied  authorities  that,  in  the 
exercise  of  his  discretion,  he  may 
make  reasonable  expenditures  from  the 
special  school  revenue,  by  way  of  pro- 
curing insurance  on  such  property 
against  fire," 

In  the  case  of  V/alker  v.  Linn  County,  72  Mo.  650, 
the  court  held  that  county  courts  have  power  to  enter  into 
contracts  for  insurance  of  county  buildings  against  fire  or 
lightning. 


that: 


And  in  59  Federal,  page  741,  the  rule  is  stated 


"Vihere  a power  is  given  by  a statute, 
the  courts  should  as  a rule  hold  that 
anything  necessary  to  make  It  effect- 
ual is  givon  by  implication," 

It  would  seem  that  under  the  above  quoted  authorities, 
the  purchasing  of  insurance  by  a state  department  might  be 
considered  a proper  exercise  of  the  power  to  maintain,  as  Inci- 
dental thereto,  even  in  the  aosonce  of  an  express  statute  giving 
such  right  or  authority  to  the  particular  department.  However, 
no  state  money  can  be  expended  by  a department  for  Insurance, 
except  by  Implication,  unloss  said  money  Is  appropriated  for 
that  specific  purpose.  In  the  aosonco  of  such  an  appropriation 
such  money  would  have  to  come  out  of  some  other  funa,  such  as 
a fund  for  miscellaneous  purposes  or  a fund  which  did  not  exist 
by  virtue  of  a legislative  appropriation. 


Your  third  question  is  answered  in  the  nogative. 

Appropriation  bills  are  not  such  legislative  enact- 
ments as  may  be  considered  as  carrying  statutory  authority. 

Section  28,  Article  IV,  Missouri  Constitution,  pro- 
vides as  follows: 

"No  olll  (except  gonerax  appropriation 
bills,  which  may  embrace  the  various 
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subjects  and  accounts  for  and  on 
account  of  which  moneys  ara  appro- 
priated, and  except  ollls  pasted  under 
tne  third  subdivision  of  section  forty- 
four  of  this  article)  shall  contain 
more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title*" 

In  the  case  of  State  v.  Smith,  75  S.  Vi.  (2d)  328, 
335  i o.  1069,  the  following  Is  taken: 

"It  cannot  be  said  that  the  act  appro- 
priating ,^3,000  from  the  general  rev- 
enue fund  to  the  board  of  barber  exami- 
ners * fund  amounted  to  an  amendment  of 
soction  13525,  R*  S,  1929  (Ho*  St*  Ann* 

Sec*  13525,  p.  637)*  It  does  not 
attempt  to  a.  end  that  section*  Its 
sole  purpose  was  to  appropriate  v3,000 
from  one  fund  to  another*  It  reads  as 
follows  j 

" ‘There  is  hereby  appropriated  out  of 
the  state  treasury,  chargeable  to  the 
general  revenue  fund,  the  sum  of  three 
thousand  (,33,000. 00)  dollars  to  the 
Boaru  of  Barber  Examiners  Fund.1  (Laws 
1933-34,  p.  12,  Bee.  12B.) 

"Besides,  legislation  of  a goner al 
character  cannot  be  included  in  an 
appropriation  bill.  If  this  appropri- 
ation bill  had  attempted  to  aaend 
section  13525,  it  would  have  been  void 
in  that  it  would  have  violated  section 
28  of  article  4 of  the  Constitution 
which  provides  that  no  bill  shall  con- 
tain more  than  one  subject  which  shall 
be  clearly  expressed  in  its  title* 

There  Is  no  doubt  out  what  the  amend- 
ment of  a general  statute  such  as 
section  13525,  and  the  mere  appropriation 
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of  money  are  two  entirely  aifferent 
and  separate  subjects.  State  ex  rol. 
iueller  v.  Thompson,  ^tate  Auditor, 

316  MO.  272,  239  S.  1.  338." 

Under  the  authority  of  the  above  quotation  a mere 
appropriation  bill  carrying  the  clause  " insurance  and  insur- 
ance bond  premiums,”  does  not  amount  to  statutory  authority 
for  the  department  to  which  the  appropriation  bill  applies, 
to  purchase  insurance.  To  the  same  effect  is  State  v.  Gordon, 
236  i<iO . 142 . 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department 
that  (1)  there  is  no  statutory  proiiioition  against  a depart- 
ment of  the  State  to  purchase  insurance;  (2)  that  no  State 
money  can  bo  oxpended  by  a department  of  the  State  of  Mis- 
souri for  insurance  unless  said  State  money  is  appropriated 
for  that  specific  purpose,  except  whore  such  expenditures  can 
be  condoned  on  an  exercise  of  some  incidental  power  of  the 
department;  and  (3)  that  appropriation  bills  which  contain 
the  clause  “insurance  and  insurance  bond  premiums,”  are  not 
such  statutory  enactments  as  to  give  a department  statutory 
power  thereby  to  purchase  insurance. 


iiespoctfully  submitted. 


’ ILLIAIl  C.  BLAIR 

Assistant  Attorney-General 


Art*  ROVED: 


KOY  licKITTRICK 
Attorney-General 
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SUPERINTENDENT 
OF  SCHOOLS: 


Shall  not  engage  in  teaching  or  any 
other  employment  that  interferes  with 
the  duties  of  his  office. 


July  27,  1943 


Mr.  Roth  H.  Faubion 
Proseouting  Attorney 
Barton  County 
Lamar,  Missouri 


filed 

yy 


Dear  Mr.  Faubion: 


This  will  acknowledge  receipt  of  your  letter  in  which 
you  request  an  opinion.  Omitting  caption  and  signature, 
this  request  is  as  follows: 


"If  possible  I would  like  a construc- 
tion of  Section  10617,  R.  S.  Mo.,  1939. 

"Owing  to  the  shortage  of  teachers,  and 
the  like,  the  County  Superintendent  of 
the  county  has  been  employed  as  Super- 
intendent of  the  schools  of  the  City  of 
Lamar.  This  man  by  having  a Deputy 
County  Superintendent  will  be  fully 
able  to  comply  with  the  provisions  of 
this  section,  unless  it  might  have  been 
the  intention  of  the  legislature  that 
by  the  first  sentence  of  said  section 
10617,  it  was  intended  that  said  County 
Superintendent  should  not  engage  in  any 
other  remunerative  employment. 

"I  would  appreciate  an  answer  very  soon 
if  possible  as  it  will  not  be  long  be- 
fore the  sohools  open  and  teachers,  es- 
pecially Superintendents  are  tough  to 
sign." 


Section  10317  R.  S.  Mo.,  1939,  provides  in  part  as 
follows: 
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"During  his  tarn  of  of  ice  the  county 
superintendent  shall  not  engage  in 
teaching  or  in  any  other  employment 
that  interferes  with  the  duties  of 
his  office  as  proscribed  by  la  mi,  ' * '* 


We  quote  that  section  of  the  statute  which.  is  useful 
in  the  determination  of  the  question  raised  in  your  letter. 
This  section  of  the  statute  neons  to  be  clear,  unambiguous 
and  leaves  no  room  for  interpretation.  The  obvious  in- 
tention of  the  Legislature  is  that  the  county  superinten- 
dent of  schools  shall  not  engage  in  teaching  or  any  other 
employment . 


JCNCIUPION 


Prom  our  reading  of  the  statute  as  it  pertains  to  the 
office  of  the  superintendent  of  schools,  v;e  conclude  that  a 
superintendent  of  schools,  during  his  term  of  office,  shall 
not  engage  in  teaching  or  in  any  other  employment . 


Respectfully  submitted, 


L.  I.  ORRIS 

assistant  Attorney -General 


APPROVE!) : 


ROY  KcECTTEICrC 

Attorney-General 


SCHOOL  FOND 
MORTGAGE: 


Statute  of  Limitations  will  run  against  the 
county  in  a school  fund  mortgage  after  a 
period  of  twenty  years  has  elapsed,  but  the 
obligation  remains  in  force  as  against 
sureties. 


July  29,  1943 


FILED 

J?/ 


Mr.  Roth  II.  Faubion 
Prosecuting  Attorney 
Barton  County 
Lamar,  Missouri 


Dear  Mr.  Faubion: 


This  will  acknowledge  receipt  of  your  letter  of  recent 
date,  the  exact  nature  of  which,  omitting  oaptlon  and  sig- 
nature, is  as  follows: 


"I  would  appreciate  an  opinion  on  the 
following : 

"•A*  borrowed  money  from  the  oapital 
school  fund  of  the  county.  'B*  and 
?Cf  are  his  bondsmen  or  seourity. 

"The  school  fund  mortgage  running 
more  than  twenty  years  from  the  due 
date  of  the  last  payment  on  the  face  of 
the  instrument  thereby,  becoming  out- 
lawed under  the  twenty  years  statute  of 
limitations.  Under  such  circumstances 
can  the  bondsmen  or  seourity  be  collec- 
ted from,  or  is  their  obligation  out- 
lawed also.  In  this  case  no  affidavit 
was  filed  prior  to  the  running  of  the 
statutes  of  limitation.” 


At  the  outset  it  will  be  necessary  to  assume  certain 
things  beoause  they  were  not  touched  upon  in  your  letter. 
There  is  nothing  to  show  that  during  the  twenty  years  of 
the  existence  of  this  loan  the  surety  did  anything  about 
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payment  by  principal  to  the  creditor  nor  that  he  requested 
a foreclosure  at  that  time.  Your  letter  does  not  dis- 
close whether  the  status  between  creditor,  principal  and 
surety  has  changed  within  this  twenty  years.  Therefore, 
we  are  assuming  that  there  was  no  interest  payment,  no  ex- 
tension, no  alteration  of  the  contract,  and  that  no  notice 
had  been  filed  by  surety  with  the  creditor  requesting  the 
fordo  sure. 


The  general  rule  that  the  Statute  of  Limitations  does 
not  operate  against  a sovereign  and  that  a county  being  a 
political  subdivision  of  the  State  and  the  rule  would 
therefore  not  apply  is  well  established  in  this  State.  The 
decision  in  which  the  rule  was  established  that  the  maxim, 
"Nullum  tempus  occurxit  regi"  did  not  apply  to  a po1  itical 
subdivision  of  this  State  is  found  in  Lmery  v.  holt  County, 
132  S.  W.  2d  970,  1.  c.'971,  in  vhich  Judge  Gantt  has  this 
to  say: 


,tTTnder  the  common  law  the  maxim  ’Nul- 
lum tempus  ocourrit  regi*  did  not  ap- 
ply to  political  subdivisions  of  the 
state.  It  applied  only  to  the  state. 
County  of  St.  Charles  v.  Powell,  22 
Mo.  525,  66  Am.  Deo.  637.  In  Calla- 
way County  v.  Holley,  31  Mo.  393,  397, 
we  ruled  as  follows: 

„♦*♦*♦****♦**  ****** 

"Furthermore,  at  an  early  date  the 
maxim  ’Nullum  tempus  occurrit  regi* 
was  abolished  in  this  state.  Seo.  10, 
Art.  LL,  p.  75,  Laws  of  Mo*  1848-49. 

It  is  now  Seo.  888,  Ri  Si  1929,  Mo.  St. 
Ann.  Sec.  888,  p.  1171,  which  follows: 

"’The  limitations  prescribed  in  arti- 
cles 8 and  9 of  this  chapter  shall  ap- 
ply to  actions  brought  in  the  name  of 
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this  state,  or  for  its  benefit,  in  the 
same  manner  as  to  actions  by  private 
parties. ’ 

"In  litate  ex. inf.  Attorney  General  v. 
Arkansas  Lumber  Co.,  260  '"o.  212,  2£5, 

169  S.  W.  145,  168,  we  ruled  'that 
this  section  makes  applicable  to  the 
state  every  general  limitation  in  our 
law* . 

"Defendants  argue  that  it  should  be 
against  public  policy  to  permit 
school  funds  to  be  lost  by  negligenoe 
or  misfeasance  of  officers. 

"The  legislative  enactments  of  this 
state  and  the  decisions  of  the  courts 
construing  the  same  determine  the  pub- 
lic policy  of  the  state.  In  this 
situation  the  argument  here  ne.de  as  to 
public  policy  should  be  addressed  to 
the  legislature. 

"The  cases  from  other  jurisdictions 
cited  by  defendants  are  ruled  under  the 
statutory  and  constitutional  provisions 
of  those  states.  For  that  reason  they 
should  not  be  followed  in  determining 
the  auestion  under  consideration, 
think  the  limitations  provided  in  Sec. 

865  anply  to  a county  school  fund  mort- 
gage. The  judgment  should  be  affirmed." 


We,  therefore,  conclude  that  the  tatute  of  Limitations 
would  apply  in  actions  brought  on  by  creditor  against  the 
principal  and  that  the  political  subdivision  could  no  lon- 
ger proceed  against  the  principal,  "A"  in  this  instance. 


The  question  now  arises  whether  the  Statute  of  Lirai- 
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tatlons  is  available  to  the  surety  in  the  present  instance, 
article  XI,  Section  10,  page  156o  of  the  Constitution  of 
Missouri,  whioh  we  do  not  feel  is  necessary  to  be  set  out 
in  detail,  provides  that  in  sohool  fund  mortgage  loans,  in 
addition  to  the  note  and  mortgage  given  by  the  principal, 
additional  surety  may  bo  required.  See  also  Seo.  10384  R. 
S.  Mo.,  1939. 


We  have  previously  seen  that  the  decisions  hold  that 
the  Statute  of  Limitations  does  not  refer  to  obligations 
given  for  public  use.  /authority  for  this  rule  nay  be 
found  in  Cedar  County  v.  Johnson,  50  Mo.  2C5,  Jasper  County 
v.  Shanks,  61  Mo.  332,  Johnson  County  v.  Gllkeson,  70  lio. 
545.  In  this  latter  case,  one  involving  principal  and 
surety  on  a school  fund  mortgage  loan,  the  Court  had  the 
following  to  say: 


"This  was  a suit  against  Gllkeson  and 
Brainmer,  securities  for  one  Swan  on  a 
bond  given  the  county  for  tho  use  of 
sohool  town ship  number  44,  range  28, 
in  1866.  The  defense  on  the  part  of 
Braramer  was,  that  he  gave  notice  to 
the  plaintiff  to  suo  or  to  foreclose 
a mortgage  on  Swan's  property,  and  by 
reason  of  the  neglect  of  the  county 
to  do  either  within  the  thirty  days 
after  the  notice,  the  debt  was  lost 
so  far  as  the  principal  was  concerned 
by  his  insolvency  after  the  notice.  * 

* * * * * As  this  court  has  already 
decided  this  question  in  two  cases, 
(Cedar  Co.  v.  Johnson,  50  Mo.  225, 
and  Jasper  Co.  v.  Lhanks,  61  Mo.  332,) 
it  is  useless  to  look  into  the  long 
list  of  authorities  elsenfcere  cited  by 
the  counsel  for  appellant.  Whether 
this  ri  ht  olaimed  here  is  under  our 
statute  or  at  common  law,  the  result 
is  the  same,  since  the  court  has  de- 
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dared  that  * one  v<ho  becomes  a surety 
on  such  public  bonds  must  hold  him- 
self ready  to  pay  it,  if  the  urine i- 
pal  fails,  and  if  ho  fears  his  insol- 
vency, he  should  pay  the  obligation 
and  collect  it,  if  he  oan,  of  his 
principal;  but  he  will  not  be  dis- 
charged on  account  of  the  neglect  of 
public  officers.*'* 


See  also  Section  1017  R.  S.  Mo.,  1939,  which  cites  the 
above  oase. 


It  is  roasoned  in  these  cases  that  no  person  has  any 
specific  interest  in  the  collection  of  such  a bond,  and 
one  who  having  become  a surety  in  such  a situation  must 
hold  himself  ready  to  pay  it  if  the  principal  fails.  He 
will  not  be  discharged  on  acoount  of  the  neglect  of  public 
officers.  The  principle  is  well  recognized  that  in  the 
present  instance  the  surety  by  application  to  a court  of 
equity  could  compel  the  creditor  county  to  foreclose  be- 
cause there  was  danger  that  the  principal  would  not  be 
able  to  pay  this  obligation.  It  is  further  the  theory  of 
the  courts  that  county  courts  as  such  have  a multitude  of 
duties  and  are  less  likely  to  pay  personal  attention  to  all 
of  the  great  volume  of  business  transacted  in  such  court. 
The  surety  is  estopped  to  raise  the  point  since  by  his  own 
neglect  he  has  failed  to  protect  himself. 


Looking  now  to  some  of  the  decisions  we  find  in  Marion 
County  v.  Moffett,  15  Mo.  604,  1.  c.  606,  Scott,  J.,  had 
this  to  say: 


"The  school  lands  were  vested  in  the 

State,  in  trust  for  the  benefit  of 
the  inhabitants  of  the  township  in 
which  they  are  respectively  situated. 
The  State  vested  in  the  County  Courts 
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the  management  of  thla  tru3t.  Those 
courts  are  the  agents  of  the  State 
for  this  purpose.  The  principle, 
that  the  State  is  not  affected  by 
the  laches  of  her  agonts,  was  sanc- 
tioned by  this  court  in  the  case  of 
Park  v.  State,  7 Mo.  R. 

"The  doctrine,  that  laches  is  not  im- 
putable  to  the  government,  is  founded 
on  considerations  of  policy.  The 
State  oan  only  aot  through  her  offi- 
cers, and  her  transactions  are  so 
multiplied  and  her  agencies  so  nume- 
rous, that  great  losses  must  result 
from  maintaining  that  she  is  liable 
for  the  laches  of  those  to  whom  ohe 
is  oomoelled  to  intrust  the  manage- 
ment of  her  pecuniary  concerns.  The 
provisions  of  the  law  above  cited, 
were  intended  only  for  the  regulation 
of  the  conduct  of  the  officers  to 
whom  was  confided  the  care  of  the 
school  moneys,  and  to  secure  those 
moneys  from  Iobs.  They  are  merely 
directory  and  form  no  part  of  the 
contract  with  the  surety.  The 
surety  has  the  same  means  of  forming* 
a judgment  of  the  fidelity  of  th3 
public  agents  as  the  State,  and  if 
he  reposes  confidence  in  them  and  is 
deceived,  he  cannot  expeot  that  the 
consepuenoes  of  their  neglect  shall 
be  visited  on  the  State;  The  case 
of  the  People  v.  Janson,  7 Johns.  R., 
relied  on  by  the  plaintiff  in  error, 
has  been  overruled,  (a)  The  other 
Judges  concurring  the  judgment  will 
be  affirmed." 


See  also  County  of  St.  Charles  v.  Powell,  22  Mo.  , 


1.  c 
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528,  Ray  County  v.  Bently,  49  to.,  1.  o.  243,  ashington 
County  v.  Boyd , 64  Mo.,  1.  c.  183. 


At  50  C.  J.  188,  paragraph  311, which  touches  upon  the 
discharge  of  a surety,  we  find  the  following  language: 


"The  general  rule  that  a surety  is 
discharged  when  the  liability  of  his 
principal  is  extinguished  does  not 
apply  when  the  extinction  is  caused 
by  operation  of  law,  and  not  by  the 
aot  of  the  creditor,  and  the  defense 
is  personal  to  the  principal,  but 
the  surety  re/aains  liable.  * * * * H 


COKCUJCIOK 


V.Te  conclude  l'ron  a reading  of  the  statutes  and  autho- 
rities quoted  that  in  the  present  instance  the  Statute  of 
Limitations  will  bar  any  action  against  the  principal  "A” 
on  the  note  and  mortgage  but  that  the  statute  is  inopera- 
tive as  against  the  sureties  "B"  and  "C*.  Te  further 
oonclude  that  the  county  may  proceed  against  ?ruroties  on 
the  obligation  even  though  the  principal  debt  between  "A" 
and  oreditor  county  has  been  extinguished. 


Respectfully  submitted. 


APFROYED: 


L.  I.  MCERIS 

Assistant  Attorney-General 


ROY  J'cTQTTRICK 

Attorney-General 
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PROBATION  OH’ICSR:  Section  9708,  R.  S.  Mo.  1939,  repealed  by 

* Implication*.. 

^ - w - ' PI  1 I 

LIU- 

October  12,  1943 

I 


JHonoraolo  Roth  H,  Fauoion 
Prosecuting  Attorney 
Lamar , Miss  our i 


bear  Mr,  Faubionj 

The  ittoi'ney-Oeneral  acknowledges  receipt  of  your 
letter  of  Ootooer  8,  1943,  In  which  you  request  an  opinion 
as  follows  j 


MI  have  boon  studying  sections  9708, 

29718,  9718  inclusive.  Also  sec- 
tions 9719  and  29732  inclusive  of  the 
revised  statutes  of  Missouri  1939,  con- 
cerning the  appointmei  ts  and  salaries 
of  probation  officers,  and  of  superin- 
tendents of  public  welfare, 

"The  cases  citod  seem  to  be  in  variance 
with  each  other  as  to  whether  section 
9719  etc,,  repeals  section  9708  entirely 
or  to  a limited  degree  only,  or  ^.f  at  all, 

I wish  an  opinion  on  that  question, 

"In  addition  to  the  aoove  information  I 
would  like  aii  opinion  as  to  whether  the 
circuit  court  must,  or  may  approve  the 
appointment  of  a superintendent  of  public 
welfare  under  section  9719.  It  appears 
plainly  that  section  9720  precludes  any- 
. one  but  tho  county  court  in  fixing  the 

salaries  of  tho  county  superintendent  of 
public  welfare," 

'hat  is  published  In  the  Revised  rtatutes  of  Missouri 
for  1939,  as  Section  9708,  Article  10,  Chapter  56,  was  published 
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as  Section  14171,  R.  S.  Mo.  1929,  and  this  section  had  been 
Section  1144,  R.  S.  Mo.  1919.  The  section  v;as  carried  In 
the  1929  and  1939  revisions  without  change  or  amendment  from 
the  form  In  which  It  was  cai*ried  in  the  1919  revision. 

In  1922  the  Supreme  Court  of  Missouri,  en  oanc, 
all  Judges  concurring,  in  the  case  of  Poindexter  v.  Pettis 
County,  246  S.  • 38,  1.  c.  40,  held  Section  1144,  R.  S.  o. 
1919,  to  have  boon  repealed  by  Section  1 of  Senate  Bill  153, 
enacted  oy  the  Fifty-first  General  Aasemoly  and  published  in 
Laws  of  Missouri,  1921,  at  page  586.  In  holding  Section  1144, 
R.  3.  Mo.  1919  to  have  been  repealed,  the  court  used  the 
following  language: 

"And  under  the  decisions  of  this  state, 
as  r.as  held  in  the  case  of  State  v. 

Roller,  77  Mo.  120,  that-- 

" *A  statute  revising  the  vhole  subject- 
matter  of  a former  statute  and  evidently 
intended  as  a substitute  for  it,  although 
it  contains  no  express  words  to  that  effect, 
repeals  the  former. • 

"The  following  cases  also  decide  the  same 
point:  State  v.  Patterson,  207  Mo.  129, 
loc.  cit.  145,  105  ?.  W.  1048;  Yall  v. 

Gillham,  187  Mo.  393,  loc.  cit.  405,  88 
f . • 125;  Delaney  v.  police  Court,  167 

Mo.  667,  loc.  Cit.  616,  67  S.  . 589; 

Meriwether  v.  Love,  167  Mo.  514,  loc.  cit. 

521,  67  S.  "7.  250;  Kern  v.  Legion  of 
Honor,  167  Mo.  471,  loc.  cit.  484,  67  F. 

V.  252;  State  v.  Summers,  142  Mo.  586, 
loc.  cit.  591,  44  S.  . 797. 

"Under  the  rulings  announced  in  these 
cases,  unquestionably  it  v as  the  inten- 
tion of  the  Legislature  by  the  act  of 
1921  to  repeal  section  1144,  R.  S.  1919." 

Section  1 of  Senate  rill  153,  enacted  oy  the  Fifty- 
first  General  Assembly,  was  printed  in  the  1929  revision  of 
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the  statutes  as  Section  14182  and  is  now  Section  9719, 
Article  11,  Chapter  56,  K.  • Mo.  1939. 


Conclusion. 


Following  the  decision  In  the  Poindexter  case,  supra 
it  is  the  opinion  of  the  writer  that  hat  is  published  as 
oction  9708,  .rticle  10,  Chapter  56,  R.  i • Mo.  1939,  was  re- 
pealed more  than  twenty  years  ago  and  has  had  no  effect  since 
the  Poindexter  decision. 

Tne  circuit  court  Is  given  no  power  to  approve  the 
appointment  of  a superintendent  of  public  welfare  provided  for 
oy  Section  9719,  R.  S.  Mo.  1939. 


Respectfully  su omitted. 


' . 0.  JACKSON 

Assistant  kttomey-Ueneral 


APPROVED : 


uQY  iicK±TT*vICji 
Attorney-General 


" OJ :RG 
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COUhTY  COURT: 
SCaOOLb : 


Construction  of  Section  10384A  relative 
to  procedure  in  determining  true  value 
of  property. 


December  8,  1943 


Honorable  Roth  H.  Faublon 
Prosecuting  Attorney 
Barton  County 
Lamar,  Missouri 


FILED 

Sg 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter 
of  November  25th,  requesting  an  official  opinion 
from  this  department,  which  reads: 


"Controversy  has  arisen  between  the 
members  of  the  county  court  of  Barton 
County,  regarding  the  meaning  of  cer- 
tain parts  of  Senate  Bill  13  and  more 
particularly  in  Seotion  10384A  on  page 
081  in  tlie  Laws  of  Missouri,  1943. 
Startint  with  t’le  second  sentence  of 
said  section: 

"’Sad  appraisors  shall  not  be  related 
in  ay  degree  to  the  party  seeking  the 
loan,  and  sliali  have  no  interest  there- 
in, and  tltey  shall  make  and  file  a 
written  report  of  their  appraisement, 
tinder  oath,  in  the  office  of  tits  county 
cleric,  which  report  sliali  be  \ieod  by 
the  county  court  in  arriving  at  the 
true  value  of  the  premises  that  will  be 
encumbered  if  the  loan  is  made.' 

"The  point  in  question  is  title,  does 
the  above  statement  in  the  law  make  it 
mandatory  for  a county  court  to  accept 
the  report  of  the  appraisers  as  final 
in  either  making  or  refusing  a loan,  or 
does  the  county  court  still  retain  it’s 
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authority  to  bo  the  final  judge 
of  the  making  or  the  refusal  of  the 
loan.  The  particular  words  in  the 
law  and  contained  in  said  section 
are  these,  ,Whicih  report  shall  be 
used  by  the  county  court  In  arriving 
at  the  true  value  of  the  premises 
that  will  bo  encumbered  if  the  loan 
is  made . ’ 

"If  possible  I would  like  your  opinion 
on  the  above  matter  though  I am  aware 
that  it  lias  not  been  construed  by  any 
court." 


The  words,  "Which  report  sliall  be  used  by  the  county 
court  in  arriving  at  the  true  value  of  the  premises  that 
will  be  encumbered  if  the  loan  is  made,"  if  intended  by 
the  Legislature  to  prevent  the  county  court  from  exercis- 
ing any  discretion  in  determining  the  true  value  of  the 
premises  certainly  did  not  choose  language  so  as  to  avoid 
ambiguity.  If  the  intention  of  the  Legislature  was  that 
such  report  should  be  taken  as  the  true  value  without  any- 
thing further,  then  we  must  construe  the  words  "in  arriving 
at  the  true  value"  to  be  surplusage  and  meaningless.  There 
is  a rule  of  statutory  cons truction  that  each  and  every 
word  of  a statute  should  be  harmonized,  if  possible,  and 
given  some  meaning;  also,  that  in  construing  statutory  pro- 
visions the  court  will  not  construe  same  so  as  to  accuse 
the  Legislature  of  enacting  a meaningless  provision,  if 
sane  can  be  reconciled  with  other  provisions  of  the  Act 
and  construed  so  as  to  have  some  meaning. 

In  the  case  of  State  v.  Allen,  12S  S.  W.  (2d)  1040, 

1.  c.  1043,  the  court  said: 


"We  adopt  the  reasons  assigned  by  Com- 
missioner Cooley  In  overruling  the 
Klaslng  opinion,  which  are  as  follows: 

" ’Statutes  are  to  be  construed,  if 
possible,  so  as  to  hannonize  and  give 
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effect  to  all  their  provisions. 
Gasconade  Co.  v.  Gordon,  241  Mo. 
569,  145  S.  W.  1160.  * » » * > * *" 


Therefore,  v/e  are  of  the  opinion  tiiat  such  provision 
should  be  construed  so  tiiat  it  shall  not  be  mandatory 
tiiat  the  county  court  accept  as  true  the  appraisal  and 
report  of  the  appraisers;  but  tiiat  the  county  court  shall 
consider  said  appraisal  along  with  other  methods  and  pro- 
cedures of  determining  the  true  value  of  said  property, 
and  great  weight  should  be  given  such  appraisal  and  no 
other  figure  should  be  used  as  the  true  value,  unless  the 
county  court  be  convinced  tiiat  the  appraisal  is  erroneous, 
if  for  no  other  reason  than  as  a protection  to  the  county 
court  from  future  criticism  in  determining  the  true  value 
of  said  property.  After  all,  it  is  not  so  easy  in  these 
tines  to  determine  the  true  value  of  property,  and  very 
seldom  will  persons  be  in  agreement  as  to  the  true  value. 

Similar  provisions  are  included  in  other  acts  in  the 
statutes,  but  the  writer  fails  to  find  wherein  any  are 
construed  by  the  courts.  Such  are  found  in  a new  section 
of  the  ilonintoxicating  Beer  Act  as  amended  by  the  Sixty- 
socond  General  Assembly,  found  in  Section  4996a,  Laws  of 
Missouri,  1943,  page  615,  which  reads  in  part: 


’’If  the  Court  shall  find  upon  the 
hearing  that  the  offense  or  offenses 
c.iarged  in  the  complaint  have  been 
established  by  the  evidence,  the  Court 
sliall  order  the  suspension  or  revoca- 
tion of  the  license  but,  in  so  doing, 
sliall  take  into  cons ideratlon  whatever 
order , if1  any , may  liave  been  made  in 
the  premises  by  the  Supervisor  of  Liquor 
Control.  »**#»*■»*****  :>  a *" 

( Under s coring  ours . ) 


Then  the  Act  later  adds: 


"*  * * and  the  suspension  or  revocation 
of  a license  as  herein  provided  sliall  be 
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in  addition  to  and  not  in  lieu  of 
any  other  revocation  or  suspension 
provided  by  this  Act." 


All  of  which  indicates  the  Legislature,  in  such  case, 
never  intended  by  the  U3e  of  the  words  "shall  take  into 
consideration  whatever  order,  if  any,  nay  have  been  made 
in  the  premises  by  the  Supervisor  of  Liquor  Control," 
to  prohibit  the  court  from  suspending  or  revoking  said 
license,  notwithstanding  the  fact  the  Supervisor  of 
Liquor  Control  ..»ay  liavo  already  suspended  or  rovoked 
said  license,  but  only  tluit  the  court  3hould  take  into 
consideration  such  puni3lmie.it  already  invoked  by  said 
Supervisor  of  Liquor  Control. 

Furthermore,  had  the  .legislature  so  intended  this 
report  appraising  3aid  property  to  be  taken  as  final,  and 
no  discretion  whatsoever  to  be  exercised  by  the  county 
court  in  the  matter,  it  would  have  been  an  easy  matter, 
for  the  Legislature  could  have  used  words  as  may  be 
found  in  the  sale  of  real  estate  by  the  guardian  or  curator 
of  a minor,  which  reads  in  part,  "but  in  no  case  shall  the 
sane  be  3old  for  loss  than  three-fourths  of  its  appraised 
value,"  or  such  similar  words  as,  in  no  case  s'.iall  the 
valuation  of  said  real  estate  exceed  the  appraised  valua- 
tion, or,  the  county  court  3hall  consider  the  appraisal 
value  as  the  true  value  of  said  real  estate  and  be  governed 
accordingly  in  making  any  loans  on  said  real  estate. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
such  words  as  found  in  Section  10384A,  laws  of  Missouri, 
1943,  which  read  "which  report  shall  be  used  by  the  county 
court  in  arriving  at  the  true  value  of  the  premises  that 
will  be  encumbered  if  the  loan  is  made,"  only  means  that 
the  county  court  shall  give  such  appraisal  and  report  grave 
consideration,  but  by  no  means  does  it  make  it  mandatory 
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upon  the  county  court  to  consider  such  appraisal  and 
report  as  the  true  value  of  such  property,  but  the  county 
court  shall  exercise  sound  discretion  in  arriving  at  the 
true  value  of  said  property  in  whatever  manner  they  deem 
advisable. 


Respectfully  submitted. 


AUBREY  R.  IIA1SL1ETT,  JR. 

Assistant  Attorney-General 

ARTI : CP 


APPROVED: 


A t tomey-  Ge:  *eral 


COUNTY  COLLhCTcR:  County  Collector  should  not  deposit  his 
COMMISSIONS:  commissions  on  taxes  with  taxes  in  the 

County  lrea3\iry. 


February  5,  1943 


Mr.  James  A.  Finch,  Jr. 
Assistant  Prosecuting  Attorney 
Cape  Girardeau  County 
Cape  Girardeau,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date 
v/herein  you  request  an  opinion  from  this  department  as 
follows : 


"Under  Section  11056,  R.  S.  1939,  the 
county  court  is  authorized  in  counties 
having  a population  of  less  than  seventy- 
five  thousand  to  require  the  county  col- 
lector to  make  daily  deposits  of  collec- 
tions, in  a depository  selected  by  the 
county  court,  to  be  credited  to  the 
county  collector's  fund.  Cape  Girardeau 
County  has  less  than  seventy-five  thousand 
inhabitants,  and  the  county  court  has  se- 
lected a depository  in  which  the  collector 
is  required  to  deposit  daily  collections 
to  the  county  collector's  fund. 

"In  the  latter  portion  of  said  Section 
11056  It  is  provided: 

"'The  collector  shall  not  check  on  such 
"County  Collector’s  Fund"  except  for  the 
purpose  of  making  the  monthly  distribution 
of  taxes  and  licenses  collected  for  distri- 
bution as  provided  by  law  or  for  balancing 
accounts  among  different  depositories.' 


Mr.  Janes  A.  Finch,  Jr 


-2- 


2-5-43 


"V/hen  the  collector  deposits  all  the 
collections  in  the  county  collector's 
fund  he  deposits  his  commissions,  and 
the  statute  does  not  specifically 
authorize  the  collector  to  draw  a 
check  to  withdraw  his  commissions  or 
against  his  commissions  for  the  payment 
of  deputy  hire,  clerical  help  or  for 
any  other  office  expense.  Y/ould  be 
pleased  to  have  your  opinion  at  your 
earliest  convenience  as  to  your  con- 
struction of  this  section  and  to  have 
you  advise  how  the  county  collector 
may  check  against  this  fund  in  order 
to  pay  his  commies ione  or  to  check 
against  his  commissions  due  for  the 
purpose  of  paying  office  help,  deputy 
hire,  etc." 


I believe  you  have  overlooked  the  provisions  of  Sec- 
tion 11090,  R.  3.  Mo.  1939,  when  considering  your  question. 
You  will  note  that  by  this  section  you  are  required  to  file 
with  the  County  Clerk  a statement  of  the  various  taxes 
which  you  collect  and  to  pay  these  taxes  into  the  County 
Treasury.  You  will  note  that  this  section  provides  that 
you  do  not  pay  your  commissions  into  the  County  Treasury. 

In  construing  the  provisions  of  this  section  relating 
to  the  Collector's  duties,  the  court,  in  Hethcock  v.  Craw- 
ford Co.,  200  Mo.  170,  175,  said: 


* * Thus,  if  we  look  to  other  pro- 
visions of  the  statutes  It  will  ap- 
pear that  plaintiff's  duty  was  to 
report  his  tax  collections  and  to  re- 
tain his  five  per  cent  commissions— 
the  language  of  the  statute  being  (sec. 
9255)  that  the  collector  'shall,  on  or 
before  the  fifth  day  of  each  month, 
file  with  the  county  clerk  a detailed 
statement,  verified  by  affidavit,  of 
all  . . . county  . . . road  and  municipal 
taxes  ...  by  him  collected  during  the 
preceding  month,  and  shall,  on  or  be- 
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fore  the  fifteenth  day  of  the  month, 
pay  the  saae,  less  hi 3 commissions, 
into  the  state  and  county  treasuries, 
respectively  . ..' 

"In  addition  to  the  precise  provisions 
of  the  last- quo ted  section,  there  are 
cognate  sections  providing  for  settle- 
ments; and  the  manifest  theory  of  the 
statutes  is  that  the  collector  report 
his  commissions  in  his  settlements,  and 
that  it  is  his  privilege  and  duty  to 
keep  back  the  commissions  allowed  by 
the  law  on  tax  collections  and  not  the 
county  court's  duty  to  see  that  he  does. 
The  county  court  does  not  prepare  his 
settlements,  nor  does  it  furnish  the 
data  therefor.  The  county  court  does 
not  allow  his  commissions;  it  has  no 
lot  or  part  in  that;  the  law  allows 
them  on  settlements  and  statements  made 
by  him — the  court  being  merely  the  repre- 
sentative or  fiscal  agent  of  the  county, 
charged  with  the  duty  to  see  to  it  that 
the  public  is  protected.  **»»»*  *" 


This  statute  is  plain  and  unambiguous  and  the  court 
in  the  Ilethcock  case,  supra,  lias  given  it  a construction 
which  supports  our  conclusion. 


CONCLUSION 


From  the  foregoing  it  is  the  opinion  of  this  department 
that  the  Tax  Collector  should  not  deposit  his  commissions 
with  the  County  Treasurer  and  that  there  is  no  provision 
other  than  the  provisions  of  Section  11056,  supra,  to  with- 
draw tax  monies  from  the  county  treasury. 


TV/BiiC  P 


APPROVED; 


Respectfully  submitted, 

TYRE  «.  BURTON 

Assistant  Attorney-General 


Attorney- General 
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February  16,  1943 


Hon*  James  A*  Finch. 
Prosecuting  Attorney 
Cape  Girardeau  County 
Cape  Girardeau,  Missouri 


Dear  Mr.  Finch: 


Vve  acknowledge  receipt,  of  your  letter  of  February 
1st,  last,  requesting  an  opinion,  which  letter  is  as  fol- 
lows: 


"Wish  you  would  kindly  advise  whether 
or  not  it  is  the  opinion  of  your  of- 
fice that  those  in  the  armed  services 
of  the  United  States  who  are  out  of 
the  continental  United  States  and  for 
military  reasons  cannot  disclose 
their  location  may  delay,  without 
penalty,  the  filing  of  State  income 
tax  returns,  as  is  provided  for  making 
delayed  Federal  income  tax  returns. 

" There  are  a great  many  State  income 
tax  payers  who  are  now  in  foreign 
service  who  cannot,  for  military  rea- 
sons, make  a return,  because  to  swear 
to  the  return  would  give  their  loca- 
tion and  as  a practical  proposition  it 
is  difficult  to  know  how  to  make  the 
return,  and  it  would  seem  to  be  a rather 
strict  rule  to  require  them  to  pay  pen- 
alty or  interest  because  of  inability 
to  make  a return.”  ' 


Section  100  of  the  Federal  Soldiers’  and  Sailor’s 
Relief  Act  of  1940,  is  as  follows: 

”In  order  to  provide  for,  strengthen, 
and  expedite  the  national  defense 
under  the  emergent  conditions  which 
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are  threatening  the  peace  and  security 
of  the  united  States  and  to  enable 
the  United  States  the  more  successful- 
ly to  fulfill  the  requirements  of  the 
national  defense,  provision  is  hereby 
made  to  suspend  enforcement  of  civil 
liabilities,  in  certain  cases,  of  per- 
sons in  the  military  service  of  the 
United  States  in  order  to  enable  such 
persons  to  devote  their  entire  energy 
to  the  defense  needs  of  the  Nation, 
and  to  this  end  the  following  provis- 
ions are  made  for  the  temporary  sus- 
pension of  legal  proceedings  and  trans- 
actions which  may  prejudice  the  civil 
rights  of  persons  in  such  service  dur- 
ing the  period  herein  specified  over 
which  this  Act  remains  in  force.” 

Section  513  of  the  Federal  Soldiers  and  Sailors 
Relief  Act  of  1940,  provides  for  the  deferment  of  Income 
tax  collection  and  is  as  follows* 

"The  collection  from  any  person  In  the 
military  service  of  any  tax  on  the  in- 
come of  such  person,  whether  falling 
due  prior  to  or  during  his  period  of 
military  service,, shall  be  deferred 
for  a period  extending  not  more  than 
six  months  after  the  termination  of 
his  period  of  military  service  if 
such  personas  ability  to  pay  such  tax 
is  materially  impaired  by  reason  of 
such  service.  No  interest  on  any 
amount  of  tax,  collection  of  which  is 
deferred  for  any  period  under  thie 
section,  and  no  penalty  for  nonpayment 
of  such  amount  during  such  period, 
shall  accrue  for  such  period  of  defer- 
ment by  reason  of  such  nonpayment. 

The  running  of  any  statute  of  limita- 
tions against  the  collection  of  such 
tax  by  . distraint  or  otherwise  shall  be 
suspended  for  the  period  of  military 
service  of  any  individual  the  collection 
of  whose  tax  is  deferred  under  this 
section,  and  for  an  additional  period 
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of  nine  months  beginning  with  the  day 
following  the  period  of  military  ser- 
vice.  The  provisions  of  this  section 
shall  not  apply  to  the  ineome  tax  on 
employees  imposed  by  section  1400  of 
the  Federal  Insurance  (Contributions 
Act." 

The  Soldiers*  and  Sailors*  Relief  Act  of  1940  is 
almost  identical  with  the  Act  of  1918,  and  the  Act  of  1918 
and  similar  acts  prior  thereto  were  all  held  to  be  con- 
stitutional. 

On  March  16,  1802,  Congress  passed  an  Act  {2  Stat. 
136)  which  prohibited  the  arrest  of  any  soldier  for  a debt 
of  less  than  #20  contracted  before  enlistment,  or  for  any 
debt  contracted  after  enlistment*  Similar  legislation  was 
enacted  during  the  Mexican  War*  During  the  Civil  War  the 
Act  of  March  3,  1863  (12  Stat.  755)  and  the  Act  of  May  11, 
1866  (14  Stat.  46)  extended  protection  to  all  persons  for 
acts  done  under  military  authority  in  conducting  the  war. 
During  the  World  War  the  Soldiers*  and  Sailors  Civil  Re- 
lief Act  of  1918  (40  Stat.  440)  was  passed.  Similar  state 
statutes  have  been  enacted.  Granger  v.  Luther,  (1920)  42 
S.  D.  636,  176  N.  W.  1019J  Studt  v*  Trueblood,  (1921)  190 
Iowa  1225,  131  N.  W.  445}  Threes  v * Zemple,  (1919)  42  N.  D. 
599,  174  N.  W.  88.  None ' of , the se  statutes  have  been  held 
unconstitutional,  either  totally  or  partially,  by  the 
courts. 


With  regard  to  the  Federal  Civil  Relief  Act  of  1918, 
the  Supreme  Court  of  Oregon  in  Pierrard  v*  Hoch,  (1920)  97 
Ore.  71,  191  Pac*  328,  following  the  principle  laid  down 
by  Chief  Justice  Marshall  in  McCulloch  v*  Maryland,  (1819) 

4 Wheat  316,  that  means  which  are  appropriate  and  plainly 
adapted  to  carrying  out  the  ends  sought  by  the  constitution 
are  constitutional,  saids  "It  is  clear  that  under  the  war 
making  power  the  national  legislature  has  the  authority  to 
provide  for  the  protection  of  its  soldiers*  to  relieve  them 
from  anxiety  and  annoyance  respecting  litigation  at  home, 
and  to  make  a general  rule  applicable  alike  to  all  those  en- 
gaged in  its  service."  In  Kuehn  v.  Neugebauer,  (1919,  Tex. 
Civ.  App.)  216  S.  W.  259*  the  court  said  that,  there  is  "no 
authority  denying  validity  of  this  (Act  of  1918)  or  any 
similar  statute*"  The  courts  throughout  many  of  the  several 
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states  have  adopted  the  view  that  it  is  a legitimate  func- 
tion of  Congress,  under  its  power  to  declare  war  and  to 
maintain  armies,  to  enact  laws  designed  to  protect  its 
soldiers  and  sailors  engaged  in  the  prosecution  of  a war, 
and  thus  to  maintain  the  morale  of  its  armies. 

The  courts  have  similarly  held  that  such  an  act 
should  be  liberally  construed.  The  reason  for  such  liberal 
construction  is  elearly  stated  in  the  case  of  Kuehn  v. 
Neugerbauer  (Tex.  Civ*  App.)  216  S.  W,  259,  as  follows! 

a remedial  statute,  enact- 
ed by  Congress  for  highly  important 
national  ends,  and  * * & # its  pro- 
visions must  be  liberally  interpret- 
ed to  ascertain  the  intent  of  Con- 
gress and  give  effect  to  that  intent." 


There  also  seems  to  be  no  doubt  but  what  Congress 
in  the  exercise  of  its  power  to  maintain  an  army  and  navy, 
can  control  the  procedure  in  the  state  courts.  Konkel  v. 
State,  (1919)  168  Wls.  335,  170  N.  W.  715}  Bell  v.  Baker, 
(Tex.  Com.  App.  1924)  260  S.  W.  158}  Clark  v.  Mechanics' 
American  Nat'l  Bank*  (1922)  282  Fed.  589,  citing  Stewart  v. 
Kahn,  (1870)  11  Wall.  493  and  Erickson  v.  Maey,  (1921)  231 
N*  Y.  86,  131  N.  E.  744}  Kosel  v.  First  Nat'l  Bank  of  Ash- 
ley, (1927)  55  N.  B.  445,  21^4  H.  W.  249.  In  Konkel  v.  State, 
supra,  the  court  decided  that  regulation  in  respect  to  the 
service  of  civil  process  upon  persons  In  the  military  service 
is  of  a purely  national  character,  and,  therefore,  the  order- 
ly administration  of  army  and  navy  affairs  requires  that 
such  regulation  should  be  uniform  throughout  the  United 
States.  Nor  is  there  any  doubt  but  what  the  federal  statute 
will  supersede  any  similar  state  law,  by  virtue  of  Article 
6,  of  the  federal  Constitution.  Konkel  v.  State,  (1919) 

168  Wis.  335,  170  H.  W.  715}  Pierrard  v.  Hock,  (1920)  97 
Ore*  71,  191  Pac.  328.  See  also!  Selective  Draft  Law  Cases, 
(1918)  245  U • S.  366,  38  Sup.  Ct.  159}  Sturges  v.  Crownin- 
shield,  (1819)  4 Wheat.  122}  Savage  v.  Jones,  (1912)  225 
U • S.  501,  32  Sup.  Ct.  715* 

It  was  held  in  the  case  of  Wenatchee  Produce  Company 
v.  Great  Northern  R.  R.  Co.,  (D.  C.  Wash.  1941)  25  Fed,  784, 
that  Congress  may  extend  the  statute  of  limitations  as  a war 
measure  • 
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The  following  paragraph  appears  in  Commerce  Clear- 
ing House,  Inc*,  War  Law  Service*  Paragraph  19,051.23s 

"The  payment  of  any  taxes  or  assess- 
ments, general  or  special,  falling  due 
during  the  period  of  military  service 
in  respect  to  real  property  owned 
and  occupied  for  dwelling,  agricultural 
or  business  purposes  by  a person  in 
military  service  or  hi a dependents 
may  be  postponed  until  six  months 
after  the  termination  of  the  period 
of  military  service,  by  filing  the 
prescribed  affidavit  with  the  collect- 
or of  taxes.  If  the  property  has 
been  sold  or  forfeited  for  taxes,  it 
may  be  redeemed  within  six  months 
after  the  termination  of  military 
service,  by  the  payment  of  the  amount 
of  back  taxes  together  with  6%  in- 
terest. Other  penalties  are  to  be 
waived.  (Selective  Service  System, 

Release  H*  05,  October  23,  1940 •" 

On  April  13,  1942,  by  letter,  the  State  Auditor  ruled 
that  the  party  in  military  service  must  file  a request  In 
writing  with  the  State  Auditor,  in  order  to  secure  defer- 
ment under  the  act  above  quoted.  Of  course,  exceptions  will 
probably  be  made  to  this  rule  In  cases  where  soldiers  are 
not  in  this  country,  and  are  not  In  a position  to  make  such 
a request*  Section  513  above  quoted,  gives  the  right  to  de- 
ferment only  In  cases  where  "such  person’s  ability  to  pay 
such  tax  is  materially  impaired  by  reasons  of  such  service*" 
Proof  of  service  can  be  obtained  by  the  soldier  under  Sec- 
tion 601  of  the  Soldiers  and  Sailors  Civil  Relief  Act  of 
1940,  which  is  as  follows* 

"(1)  In  any  proceeding  under  this 
act  a certificate  signed  by  the 
Adjutant  General  of  the  Amy  as  to 
persons  In  the  Amy  or  in  any  branch 
of  the  United  States  service  while 
serving  pursuant  to  law  with  the  Amy 
of  the  United  States,  signed  by  the 
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Chief  of  the  Bureau  of  Navig  a-' 
tion  of  the  Navy  Department  as 
to  persons  in  the  United  States 
Navy  or  in  any  other  branch  of 
the  united  States  service  while 
serving  pursuant  to  law  with  the 
United  States  Navy,  and  signed 
by  the  Major  General  Commendant, 
United  states  Marine  Corps,  as  to 
persons  in  the  Marine  Corps,  or  in 
any  other  branch  of  the  United 
States  service  v*’hile  serving  pur- 
suant to  law  with  the  Marine  Corps, 
or  signed  by  an  officer  designated 
by  any  of  them,  respectively,  for 
the  purpose,  shall  when  produced 
be  prime  facie  eviuenee  as  to  any 
of  the  following  facts  stated  In 
such  certificates 

"That  a person  named  has  not  been, 
or  is,  or  has  been  in  military  ser- 
vice; the  time  when  and  the  place 
where  such  person  entered  military 
service,  his  residence  at  that  time, 
and  the  rank,  branch,  and  unit  of 
such  service  that  he  entered,  the 
dates  within  which  he  was  in  military 
service,  the  monthly  pay  received 
by  such  person  at  the  date  of  issu- 
ing the  certificate,  the  time  when 
and  the  place  where  such  person  died 
in  or  was  discharged  from  such  ser- 
vice . 

n(2)  It  shall  be  the  duty  of  the 
foregoing  officers  to  furnish  such 
certificate  on  application,  and  any 
such  certificate  when  purporting  to 
be  signed  by  any  one  of  such  officers 
or  by  any  person  purporting  upon  the 
face  of  the  certificates  to  have  been 
so  authorised  shall  be  prima  facie 
evidence  of  its  contents  and  of  the 
authority  of  the  signer  to  issue  the 
same.” 
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Section  3804  of  the  Internal  Revenue  act  provides 

for  the  postponement  of  the  performance  of  a number  of 

acts  by  reason  of  war  including  the  filing  of  Income  tax 

returns  and  the  payment  of  same*  This  section  relates 

only  to  federal  taxes*  However,  It  is  probable  that  a 

similar  provision  might  be  passed  by  this  session  of  our 

state  legislature,  or  a policy  may  be  adopted  that  will 

give  relief  to  persons  in  military  service  who  are  not  In 

a position  to  make  and  file  income  tax  returns* 

* 

Therefore,  it  is  our  opinion  that  persona  in 
the  armed  services  will  not  be  required  to  pay  interest  and 
penalties  for  a failure  to  comply  with  the  Income  tax  laws 
of  this  state,  if  they  furnish  proof  that  their  ability  to 
pay  such  tax  Is  materially  impaired  by  reason  of  military 
service*  As  the  Missouri  Laws  now  exist,  no  exception  is 
made  for  the  filing  of  income  tax  returns  by  persons  In 
the  armed  services,  but  is  is  probable  that  some  relief 
will  be  granted  In  this  respect  to  persons  in  the  armed 
services* 

Respectfully  submitted. 


LAO  A*  POLITTE 
Assistant  Attorney  General 

A PROVED* 


ROY  McKITTRICK 
Attorney  General 


LAP:  HE 


CLERK  OR  CIRCUIT  COURT:  Temporary  military  service  does  not 

vacate  office: 


April  5,  1943 


Honorable  Bernard  T.  rlannery 
Clerk  of  Circuit  Court 
County  Court  House 
Kansas  City,  Missouri 


filed"! 

21 


Dear  Iwr.  Flannery: 

The  Attorney  General  wishes  to  acknowledge  receipt 
of  your  letter  of  April  1,  1943,  in  which  you  request  an 
opinion  as  follows: 

"In  view  of  the  fact  that  I will  be  leav- 
ing Kansas  City  within  the  next  two  weeks 
for  the  Armed  Forces,  it  is  our  desire  to 
have  an  opinion  from  your  office  pretain- 
ing  to  the  status  of  my  term  as  Circuit 
Clerk, 

The  opinion  is  desired  for  our  files  and 
for  the  protection  of  my  Chief  Jeputy, 
l.r . James  R,  (Bob)  Byrnes,  whom  I am  leav- 
ing in  charge  and  to  act  in  my  stead." 

In  your  letter  you  fail  to  state  by  w’^at  method  you 
will  enter  the  armed  forces,  whether  by  induction  under  the 
Selective  Service  Law,  by  voluntary  enlistment,  by  acceptance 
of  a temporary  commission,  or  by  reason  of  being  on  the  re- 
serve and  called  to  active  duty.  This  lack  of  information 
precludes  our  giving  a positive  and  unqualified  opinion  up- 
on the  question  asked.  However,  we  are  assumin;  that  you 
are  entering  the  armed  forces  temporarily  for  the  duration 
of  the  existing  emergency  and  are  answering  the  question 
on  that  assumption. 


The  question  of  what  effect  entrance  into  the  armed 
forces  for  the  present  emergency's  upon  the  tenure  and 
title  to  an  office  has  been  passed  upon  twice  by  the  Supreme 
Court  of  this  State.  The  most  recent  case  is  the  case  of 
State  ex  inf.  KcKittrick  vs.  V.ade  Wilson,  reported  in  166 
S.  VJ.  Reporter,  (2nd)  series  at  page  599.  This  case  involved 
the  title  to  the  office  of  Circuit  Clerk  of  Henry  County. 
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The  elected  clerk,  John  Wall,  had  entered  the  army  under 
the  Selective  Service  Law  and  was  stationed  out-side  of 
the  State  of  Missouri.  The  Governor,  deeming  a vacancy  to 
exist  by  reason  of  such  absence  from  the  State,  appointed 
Wade  Wilson  as  Circuit  Clerk  of  Henry  County,  and  this 
office  brought  an  ouster  proceeding  against  ilson  charg- 
ing him  with  usurping  the  office.  It  is  desired  to  call  to 
your  attention  two  brief  quotations  from  this  case,  1.  c.  501: 

"It  is  our  Judgment  that  Wall  did  not 
forfeit  his  office  by  being  drafted  in- 
to the  military  service  of  his  country. 

This  would  be  equally  true  if  he  had 
volunteered  for  the  duration,  parti- 
cularly in  view  of  our  universal  mili- 
tary service." 

and  the  second  one,  1.  c.  502,  as  follows: 

"We  come  to  the  conclusion  that  there 
is  nothing  in  the  law,  constitutional, 
statutory  or  common,  which  requires 
us  to  hold  that  Wall  has  forfeited 
his  office  by  becoming  a soldier  in 
the  army.  Therefore,  the  office  was 
not  vacant  and  the  appointment  of 
respondent  was  unauthorized." 

If  your  entering  into  the  armed  service  should  be 
under  the  Selective  Service  Law  the  Wilson  case  rules 
specifically. 

The  first  case  decided  by  the  Supreme  Court  invol- 
ving the  question  was  the  case  of  State  ex  rel.  KcGaughey 
vs.  Grayston,  reported  in  volume  163  S.  V*.  reporter,  (2nd) 
series,  page  335.  This  case  involved  the  title  to  the 
office  of  Judge  of  the  Circuit  Court  of  Jasper  County.  The 
Honorable  hay  V.  at  son,  one  of  the  Judges  of  the  Circuit 
Court  of  Jasper  County,  was  also  a Colonel  in  ties  national 
Guard.  When  the  National  Guard  was  called  to  active  duty 
by  the  Federal  Government,  Judge  Vat son  left  the  Ltate  of 
Lissouri  in  command  of  his  regiment.  The  members  of  the 
bar  of  Jaspor  County,  from  time  to  time,  elected  a special 
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Judge  to  sit  for  Judge  at  son.  This  case  was  a pr  hibition 
suit  brought  to  prohibit  Charles  Grayston,  who  haa  been 
eleoted  Special  Judge  on  one  occasion,  from  holding  court. 
The  petition  charged  that  the  cpecial  Judge  had  no  juris- 
diction to  try  the  case. 

The  decision  was  written  by  Judge  Douglas  and  from 
the  decision  in  this  case,  attention  is  called  to  the 
following  quotations  from,  1.  c.  337  and  from  1.  c.  333* 

"Historically  the  "Lilitia"  or  "militiamen" 
have  been  held  to  comprehend  every  temporary 
citizen-soldier  who  in  time  of  war  or  emer- 
gency forsakes  his  civilian  pursuits  to  enter 
for  the  duration  the  active  military  service 
of  his  country.  The  term  "militia"  was  not 
used  as  restricted  to  the  National  Guard. 

Its  early  usage  applied  to  each  and  every 
able-bodied  citizen  between  the  ages  of  18 
ana  45.  3y  our  present  Constitution  it  is 
the  same  today. 

Article  XIV,  ;ec.  4 of  our  Constitution  ilo. 
h.S.A.  provides:  ".^o  person  holding  an  of- 
fice of  profit  under  the  United  f. tates  shall, 
during  his  continuance  in  such  office,  hold 
any  office  of  profit  under  this  'tate." 

When  Judge  V/atson  was  ordered  into  Federal 
service  as  Colonel  of  the  Missouri  National 
Guard  was  he  then  "holding  and  office  of  pro- 
fit under  the  United  States"  within  the  mean- 
ing of  this  provision?  It  is  our  conclusion, 
and  we  so  decide,  that  this  provision  was 
never  intended  to  apply  and  does  not  now  apply 
to  the  militiaman  who  enters  the  service  of  his 
country  in  time  of  emergency  or  war." 

u * * * * **  * 

"The  separate  identify  of  the  militiaman  as 
distinguished  from  the  professional  soldier 
who  makes  up  the  Regular  Army  was  carried 
on  long  after  the  adoption  of  this  constitu- 
tional provision  ana  was  recognized  ana 
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observed  in  the  Civil  '.,ar  and  in  the 
L.exican  Border  Service  in  1916  ana  in 
the  first  orld  Var.  This  was  also  the 
case  when,  in  an  effort  to  avoid  the 
restrictions  on  the  use  of  the  militia 
units,  the  "National  Volunteers"  were 
called  for  the  iiLxican  War  in  1846-8 
and  the  Span iBh-Amer lean  War  in  1898. 

In  the  war  with  Spain  the  isiissouri  mili- 
tia units  volunteered  en  masse  and  each 
unit  of  the  militia  became  the  identical 
unit  in  the  volunteer  service.  In  the 
l.exican  ’Ear,  Colonel  Ooniphan  led  a 
large  number  of  kicsouri  troops  on  one 
of  the  most  remarkable  expeditions  in 
moaern  military  history. 

It  must  follow  that  the  provision  be- 
fore us  has  no  application  to  a militia-  • 
man  even  though  he  is  employed  in  the 
service  of  the  United  States  during  times 
of  emergency  or  war." 

There  have  been  numerous  cases  in  other  States  where 
similar  questions  have  been  passed  on  but  as  pointed  out 
In  the  V. il8on  case,  supra  In  1.  c.  502,  the  decisions  from 
other  States  are  not  particularly  helpful  because  of  the 
different  statutory  enactments  and  constitutional  provi- 
sions. For  that  reason,  this  opinion  is  based  solely  upon 
the  two  l.Issouri  cases  mentioned  herein. 

A careful  reading  of  the  two  cases  brings  the  con- 
clusion that  temporary  service  in  the  armed  forces  during 
the  existing  emergency  for  an  indefinite  period  does  not 
have  the  effect  of  vacating  an  office  under  the  statutes 
and  decisions  in  kissouri. 

CONCLUSION 


If  your  entrance  Into  the  army,  ana  service  therein, 
is  purely  temporary  and  you  are  not  contemplating  permanently 
becoming  a member  of  the  regular  establishment  of  the  United 
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States  army,  but  are  merely  contemplating  the  perfor- 
mance of  the  patriotic  duty,  w;J.ch  every  citizen  owes 
to  our  Government  during  the  present  emergency,  it  is 
the  opinion  of  this  office  that  such  service  will  not 
affect  the  title  or  tenure  of  your  office  for  the  term 
for  which  you  were  elected. 


nespectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney  General 


APPROVr.D: 


76Y  li^lTTiYlSK' 

Attorney  General 


ViOJfmh 


TOWNSHIP:  Authority  of  Township  Board  to  require  an  audit  of 

road  and  bridge  moneys  for  two  years  preceding 
April,  1943. 


( 


July  23,  1943 


Honorable  Anorev;  Field 
Prosecuting  Attorney 
Caldwell  County 
Hamilton,  Missouri 


FILED 

XI 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  lor  an 
opinion  under  date  of  July  16,  1943,  which  reads  as  follows: 


"This  county  (Caldwell)  has  Township  Organ- 
ization. One  of  the  present  Township  Boards 
of  the  county,  upon  petition  of  taxpayers  of 
that  township,  desires  to  havo  an  audit  of 
the  road  and  bridge  moneys  of  that  township 
covering  the  two  years  preceding  April,  1943, 
when  the  present  Bo  rd  took  office. 

"Kindly  advise  (a)  whether  a Townsliip,  in  a 
county  having  Township  Organization,  through 
Its  Township  Board,  has  authority  to  have 
the  books,  covering  Its  road  and  bridge  mon- 
eys collected  and  spent  during  the  preceding 
two  years,  audited.  If  so  (b)  wham  may  such 
Board  procure  as  auditors  for  such  auditing? 
(c)  What  provision  is  there.  If  any,  for  the 
payment  of  such  on  audit? 

"(d)  If  such  township  beard  ha3  no  authority 
to  liavc  Its  books  audited,  what  provision  Is 
thero,  if  any,  for  such  an  audit?" 


You  Inquire  If  the  present  Township  Board  may  liavo  an 
audit  mace  showing  the  collections  and  expenditures  of  road  and 
bridge  funds  for  the  two  years  preceding  April,  1943, 


It  appears  to  the  writer  that  the  Township  Board  should 
have  this  Information  on  file  for  the  reason  that  under  the 
present  law.  Section  0817  R.  S.  Missouri,  1939,  it  requires  the 
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road  overseer  to  make,  under  oath,  a detailed  report  to  the 
Township  Board  at  each  regular  meeting  and  a final  report  on 
or  befo  '6  the  20th  of  March,  next  after  his  appointment: 


"It  shall  be  the  duty  of  every  road  over- 
seer to  make  a detailed  report  and  settle- 
ment, under  oath,  to  the  township  board  at 
each  regular  meeting  thereof,  and  on  or  be- 
fore the  twentieth  day  of  March  next  after 
his  appointment  he  shall  make  final  report, 
under  oath,  of  all  oneys  received  and  ex- 
pended by  him,  and  from  what  source  received 
and  on  what  account  expended,  and  final  re- 
port of  the  disposition  of  all  tools,  machin- 
ery, books,  papers  and  other  property  received 
by  him  as  such  overseer  and  belonging  to  such 
township  or  road  district,  and  shall  settle  in 
full  with  said  board  for  all  moneys  which  he 
may  have  belonging  to  such  road  district  or 
which  may  be  owing  by  him  to  such  district, 
and  shall  deliver  to  said  board  all  tools, 
machinery,  books,  papers  and  other  property 
belonging  to  such  township  or  road  district 
and  received  by  him  as  such  overseer," 


Section  8030,  R,  S,  Missouri,  1939,  further  provides 
that  the  Township  Board  shall  keep  a full,  true  snd  correct 
record  of  all  money  received  and  disbursed  on  account  of  roads 
and  bridges,  and  between  the  first  and  tenth  day  of  March  of 
each  year  shall  cause  to  be  published  an  itemized  statement  of 
same,  and  a certified  copy  shall  be  left  in  the  office  of  the 
County  Clerk, 


Therefore,  in  lieu  of  the  above  and  foregoing  statutory 
provisions,  it  does  seem  that  such  an  audit  should  be  unnecessary 
unlc33  the  above  requirements  of  the  law  have  not  been  fully  en- 
forced. 


The  Township  Board  is  of  statutory  creation  and  has  only 
such  authority  a3  granted  by  such  statutes.  It  is  an  agent  of 
the  township  with  limited  statutory  authority.  In  Jensen  v. 
'Wilson,  145  S.  W.  (2d)  372,  1,  c,  374,  the  Court  said: 


* & A township  board  functions  not  as  a 
court  of  broad  jurisdiction  but  as  the  agent 
of  the  township  with  limited  authority.  Con- 
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sequently,  it  is  even  more  essential  that 
ita  authority  be  exercised  in  strict  com- 
pliance with  the  powers  granted  to  it* 

Such  a board  cones  under  the  same  rule  as 
a county  court*  A county  court  is  ohly 
the  agent  of  the  county  with  no  powers  ex- 
cept those  granted  and  limited  by  law,  and 
like  all  other  a cnts,  it  must  pursue  its 
authority  and  act  within  the  scope  of  its 
powers**  #■»******" 


Notwithstanding  the  fact  that  such  information  should 
already  be  in  the  hands  of  the  Township  Board,  we  are  of  the 
opinion  that  the  prosent  Township  Board,  if  they  consider  it  an 
absolute  necessity,  may  have  an  audit  made  without  further  de- 
lay* Section  13976,  R.  S,  Missouri,  1939,  reads  as  follows: 


"In  each  township  in  this  state,  organized 
under  the  provisions  of  this  chapter,  there 
shall  be  a board  of  directors,  composed  of 
the  township  trustee  end  members  of  the 
township  board,  whose  duty  it  shall  be: 
First,  to  audit  all  accounts  of  township 
officers  for  services  rendered  as  such  of- 
ficers except  the  township  assessor,  for 
services  as  such  assessor;  second,  to  au- 
dit all  other  accounts  or  oemands  legally 
presented  to  them  against  the  township; 
third,  to  levy  all  taxes  for  township, 
road  and  bridge  purposes,  and  all  other 
duties  provided  by  this  chapter  for  the 
township  board  of  directors  to  perform*" 


The  above  provision  states  what  the  duties  of  the  Town- 
ship Bo'-rd  sliall  be*  One  duty  is  that  it  shall  audit  all  accounts 
with  township  officers  for  services  rendered  as  such  officers  and 
furthermore  that  it  shall  audit  all  other  accounts  or  demands 
legally  presented  to  them  against  the  township.  As  stated  in 
State  ex  rel.  Carpenter  v.  City  of  St*  Louis,  2 3*  W.  (2d)  713, 
that  the  word  "si. all"  in  a statute,  though  imperative  where  the 
public  has  a right  that  ought  to  be  exercised  or  endorced,  it 
may  be  directory  or  permissive* 


We  are  of  the  opinion  that  a road  overseer  is  a township 
officer*  His  duties  are  usually  coextensive  witl.  the  boundaries 
of  the  township,  he  takes  an  oath  of  office  entering  upon  his  of- 
ficial duties  and  he  is  under  a bond  to  the  township  for  the 
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faithful  performance  of  1 is  duty.  He  also  Is  appointed  by  the 
Counship  Bo^rd  subject  to  removal  by  said  Bo-'rd, 


cone;  .is  ion 


Therefore,  in  view  of  t;  e road  overseer  being  a tovmship 
officer  and  Section  13976,  3upra,  specifically  requiring  the 
TovaiSi  Ip  Bon'd  to  audit  all  accounts  of  the  township  officers. 

It  i3  the  opinion  of  this  department  that  In  the  absence  of  the 
Township  Board  having  In  their  possession  such  an  audit  that  the 
Bourd  may  have  on  audit  made  of  the  road  and  bridge  moneys  for 
the  two  years  immediately  receding  April,  1943.  Furthermore, 
the  Board  r,.ay  employ  any  person  competent  to  make  such  an  aucit 
anc-  pay  for  his  services  as  provided  by  statute  for  other  neces- 
sary expenditures. 


Respectfully  submitted. 


!Y  . ' TT,  JR. 

Assistant  Attorney  General 


APPROVED i 


"oy  ttcXIhT:  TCK 
Attorney  General 
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STATUTES : 
LEGISLATURE: 


A law  applying  to  counties  of  certain 
population  and  under  is  not  a special 
law. 


April  6,  1943 


honoreble  Frank  h,  Frisby 
Member  of  Senate 
Jefferson  ^ity,  Missouri 


FILED 

3 / 


Lear  air  : 


V.e  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  April  1,  1943,  which  reads  as  follows: 


"1  enclose  herewith,  cony  of  Senate 
ndll  K o.  96  which  1 introduced  in 
association  with  senators  Donnelly 
and  Smith  of  Greene. 

"Since  the  introduction  of  this 
measure,  a situation  has  arisen  which 
in  our  opinion  makes  it  advisable  to 
eliminate  Jacksor  County  from  the  op- 
eration of  this  bill  and  it  is  our 
thought  now  to  amend  the  bill  so  that 
it  will  apply  to  counties  of  150,000 
and  under. 

"The  practical  operation  of  this  bill 
would  rot  affect  St.  Louis  County  be- 
cause of  a different  system  of  titles 
therein,  but  a question  arises  as  to 
whether  or  not  this  bill  would  be  le- 
gal if  we  made  it  apply  to  counties 
under  150,000;  and  we  submit  this  ques- 
tion to  you,  requesting  that  you  give 
us  an  opinion  at  your  earliest  con- 
venience . " 


Your  main  inquiry  is  whether  or  not  Senate  Bill  Jvumber 
96  can  be  amended  so  that  it  will  apply  only  to  counties 
of  150,000  population  and  under,  and  whether  such  an  amend- 
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ment  would  be  a viols. tior  of  Article  IV,  Section  55, 
of  the  Gorstitutior  of  Missouri. 

Article  IV,  section  53,  Constitution  of  Issouri, 

partially  reads  as  follows : 


"The  General  Assembly  shall  not  pass 
any  local  or  special  law:  *•  * > * 

(2)  Regulating  the  affairs  of  coun- 
ties, cities,  townships,  wards  or 
school  districts:  * * “ * * ;•  * • n 


The  question  involved  is  whether  or  rot  such  an 
amendment  which  would  apoly  to  only  counties  under  150,000 
population  would  be  considered  as  special  law.  There  are 
numerous  cases  which  hold  such  a classification  of  counties 
as  to  population  is  not  a special,  but  is  a general  law, 
providing  the  bill  contains  the  following  words:  "Lovr  or 
hereafter  having  a population  of  * * * 

In  the  case  of  State  v.  X*cCar.n,  47  5.  ...  (k.d)  95, 

Pars.  1-2,  329  o.  748,  the  court  said: 


"Whether  an  act  be  local  or  soecial 
must  be  determined  by  the  generality 
with  which  it  affects  the  people  as 
a whole  rather  than  the  extent  of  the 
territory  over  which  it  operates.  If 
it  affects  equally  sll  persons  that 
come  within  its  operatior  it  cannot 
be  local  or  special  within  the  meaning 
of  the  Constitution*  -tr-  ^ ex  rel. 
Garvey  v.  luckier,  308  io.  loc.  cit. 

401,  272  S.  V . 940.  That  was  said  in 
relation  to  an  act  concert ing  ths  ad- 
ministration of  Justice  in  Jackson  Coun- 
ty abolishing  the  criminal  court  and 
vesting  the  Jurisdiction  of  criminal 
cases  in  the  circuit  court. 
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"The  general  rule  is  that  for  legis- 
lative purooses,  other  things  being 
equal,  counties  niay  be  classified  ac- 
cording to  population.  State  ex  rel. 
v.  Clark,  275  Mo.  loc.  cit.  107,  204 
S.  W.  1090." 


Also,  in  the  case  of  Thomas  et  al.  v.  buchanan 
County,  51  B.  . (2d)  95,  Far.  9,  330  Mo.  627,  the  court 
said: 


"The  next  point  made  by  certain  of  the 
respondents  is  that  the  law  is  local 
and  special  in  violation  of  subdivisions 
2,15,  ar.d  32  of  section  53,  article  4, 
of  the  Constitution,  in  that  it  single ^ 
out  buchanan  county  and  attempts  to  regu- 
late its  affairs,  creates  a special  board 
of  estimate,  and  makes  the  county  court 
a purchasing  agent,  it  is  true  the  only 
county  in  the  state  which,  at  this  time, 
has  a population  between  95,000  and 
150,000,  is  buchanan  county,  but  this 
does  not  make  the  law  local,  because  the 
act  aoplies  as  well  to  all  counties  which 
• may  hereafter  have  that  population.  In 
other  words,  the  class  is  fixed,  but  the 
counties  that  fall  within  it  may  change 
as  their  population  fluctuates.  That 
such  legislation  is  not  local  is  estab- 
lished by  numerous  decisions  of  this 
court:  Davis  v.  Jasper  County,  318  M o. 
248,  253,  300  S.  W.  493,  495;  State  ex 
rel.  Moseley  v.  Lee,  319  L o.  976,  993, 

5 S.  W.  (2d)  83,  90." 


Also,  in  the  case  of  Roberts  v.  Benson,  142  S.  W . 
(2d)  1058,  Pars.  5-6,  the  court  said: 
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"The  rule  is  sound  and  is  well  set- 
tled that  population  may  be  properly 
used  as  the  basis  for  classification 
in  a general  law  regulating  certain 
cities  and  counties  when  such  classi- 
fication is  reasonable  and  germane  to 
the  purpose  of  the  law.  State  ex  rel. 
Gentry  v.  Curtis,  319  Mo.  316,  4 S.  V. . 

2d  467.  e found  ir.  the  hull  case  t at 
population  was  a natural  and  reasonable 
basis  for  the  classification  used  in  the 
act  under  consideration  for  the  reason 
that  the  Jorea-Munger  Law  does  not  func- 
tion in  all  rcsoects  in  more  populous 
centers. 

"Although  this  act  may  apply  at  the 
time  of  its  enactment  orly  to  one 
county  or  to  one  city  because  of  such 
classification  or  population,  such  fact 
alone  does  not  make  the  act  a special 
rather  than  a gereral  law.  Hull  v. 
Baumann,  supra. 

"The  contentions  advanced  by  appellants 
are  identical  with  those  in  the  Hull 
case  and  have  been  fully  considered. 

They  have  been  decided  contrary  to  ap- 
pellants' position.  e have  held  the 
act  to  be  a general  law  based  on  reason- 
able classifications  and  therefore  not 
repugnant  to  constitutional  provisions. 

w * « « « i it  i.  « * * * *" 


COf CL. SION 


It  is,  therefore,  the  opinion  of  this  department, 
that  if  Senate  hill  number  96  should  be  amended  to 
apply  orly  to  counties  having  a population  of  150,000 
and  under,  it  would  : ot  be  a violation  of  Article  IV, 
Section  53,  of  the  Constitution  of  Missouri. 


APPROVED  BY: 


Respectfully  submitted 


ROY  McKITTRICK 
Attorney  General 

WJB:RV. 


y;.  j.  burke 

Assistant  Attorney  General 


AGRICULTURE 
COMMUNITY  SALES--  - 
REGULATIONS. 


Regulations  authorized  by  Senate 
Bill  11,  relacing  to 
Community  Sales. 


August  25,  1943 


Dr.  J.  W.  Gorrge 

State  Veterinarian 
Department  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  the  23rd  inst., 
wherein  you  request  an  opinion  on  the  validity  of  the 
re  ulations  accompanying  said  request,  consisting  of 
seven  pages  and  relating  to  coinmunlty  sales  as  pro- 
vided under  Senate  Bill  11  of  uhe  62nd  General  Assem- 
bly. 

Bee.  10  of  said  Bill  is  as  follows: 

"The  State  Veterinarian  shall  promul- 
gate and  enforce  rules  and  regulations 
for  the  purpose  of  maintaining  a good 
state  of  sanitation  cn  the  promises, 
including  livestock  yards,  pens  or 
vehicles  used  by  or  for  the  licensee 
in  which  animals  are  quartered,  fed  or 
transported.  The  State  Veterinarian 
shall  require  all  licensees  defined 
in  this  act  to  obtain  such  inspection 
of  all  livestock  offered  for  sale  at  any 
community  sale  in  such  manner  as  he  may 
designate.  The  State  Veterinarian,  or 
his  deputy,  may  in  his  discretion  order 
any  stock  vaccinated  or  quarantined  or 
both  when  he  thinks  such  action  advis- 
able; provided  that  the  authority  to 
require  vaccination  given  heroin  shall 
net  be  construed  to  give  the  State 
Veterinarian  power  to  issue  a general 
order  for  the  vaccination  of  all  live- 
stock sold  in  this  state  or  sold  at  all 
community  sales  in  this  state.  Such 
inspections  shall  be  made  by  a licensed 
veterinarian  or  deputy  approved  by  the 
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State  Veterinarian,  and  in  accordance 
with  rules  and  regulations  that  may  be 
made  by  the  State  Veterinarian  not  con- 
trary to  the  provisions  of  this  act. 

Said  veterinary  inspector  shall  be  sub- 
ject to  dismissal  by  the  State  Veterinarian 
for  neglect  of  duty  in  the  enforcement 
of  the  provisions  of  this  act  or  for  mis- 
conduct while  on  official  duty." 

The  lawmakers  by  this  section  hfve  delegated  to 
the  State  Veterinarian  power  i o make  certain  rules  and 
regulations.  Such  delegation  of  power  has  been  held 
constitutional  by  our  courts  in  a number  of  cases, 
especially  in  cases  in  which  the  Public  Service  Com- 
mission has  exercised  similar  powers.  In  State  ex 
rel.  v.  Public  Service  Commi salon,  270  Uo.  547,  the 
Public  Service  Commission  exercised  its  delegated 
powers  in  fixing  rates  and  the  court  held  that  such 
act  was  authorized  under  the  statute  and  not  violative 
of  the  constitution. 

Comparing  the  proposed  regulations  with  the 
provisions  of  said  Sec.  10  of  Senate  Bill  11,  we  think 
these  regulations  are  within  the  scope  of  the  powers 
granted  In  said  section. 


CONCLUSION. 


From  the  foregoing  it  is  the  opinion  of  this 
department  that  the  proposed  rules  and  regulations, 
consisting  of  seven  pages,  which  accompanied  your 


Dr.  J.  W.  George 
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request,  are  v^licl  and  within  the  scope  of  authority 
granted  under  Section  10  of  Senate  Bill  11,  of  the  . 
62nd  General  Assembly. 


Respectfully  submitted. 


iYRi.  V.;  BURT  d)N 

Assistant  Attorney  General 


APTROVLD : 


"OYidcKlTTPICfc 
Attorney  General 


TVSB:LeC 


PROBAIj-  JUDGES:  Compensation  - Senate  Bill  No.  4. 

I 


August  30,  1943. 


✓ 


' 1 


Honorable  John  M.  Galistin 
President 

Missouri  Probate  Judges'  association 
Ohillicothe,  Missouri 


Dear  Judge  Gallatin: 


e are  In  receipt  of  your  letter  of  August  2b,  1943, 
requesting  an  opinion  of  this  Department,  which  let. or  is  as 
follows: 


"As  President  of  the  Missouri  Probate 
Judge's  Association  I have  had  several 
inquiries  concerning  the  House  Co  iittoe 
Subatitxite  for  Senate  Bill  No.  4,  which 
was  passed  by  the  Sixty-second  General 
Assembly.  This  Act  places  the  Probate 
Judges  in  counties  having  a populotion 
of  less  than  19,000  on  a salary  basis. 

"It  was  agreed  by  the  officers  of  our 
Association  meeting  at  Cedalia  yestorday 
that  an  early  ruling  from  your  Department 
in  regard  to  some  of  these  questions 
would  be  of  great  service  to  the  Probate 
Judges  of  the  Stato.  I therefore,  respect- 
fully ask  for  an  opinion  of  your  Department 
on  the  following: 

”1.  On  what  date  does  the  act  take 
effect? 

"2.  Does  it  apply  to  the  Probate  Judges 
now  in  office? 

"3.  Does  the  1940  docermial  census  reg- 
ulate the  population  of  the  county? 
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"4,  If  the  yearly  fees  exceed  the  amount 
to  which,  each  Judge  is  entitled  b> 
reason  of  the  population  of  his  County 
is  it  mandatory  on  the  County  Court  to 
pay  such  excess  foes  over  to  the 
Probate  Judges? 

"5,  Lust  the  accrued  fees  due  each  Judge 
at  the  time  this  Act  talces  effect  be 
reported  to  t ne  County  Court  and  when 
such  accrued  fees  are  collected  must 
they  be  paid  into  the  County  Treasury 
the  same  as  current  monthly  fees? 

"I  understand  the  Governor  signed  this  oill 
August  4th  and  as  our  Annua.  Association  meets 
in  October  we  will  greatly  appreciate  an  early 
opinion  on  this  matter*" 


We  enclose  herewith  copy  of  an  opinion  rendered  oy  this’ 
office,  dated  August  25,  1943,  written  by  Honorable  Lawrence  L. 
Bradley,  Assistant  Attorney-General,  which  opinion,  we  believe 
answers  some  of  the  questions  contained  in  you r letter,  'file 
first  question  is  answered  by  a statement  on  page  five  of  said 
opinion,  holding  that  the  affective  date  is  fixed  oy  section 
659,  iiovised  Statutes  of  Missouri,  1939.  The  fourth  question  con- 
tained in  your  letter  is  answered  on  page  three  of  said  opinion. 

We  assume  by  this  question  that  you  refer  to  fees  in  excess  of  the 
salary  provided  oy  House  Co.uaittoe  ubstitute  for  senate  Bill  No. 

4 (hereinafter  referred  to  as  Senate  Bill  No.  4) • 

Said  Senate  Bill  No.  4 applies  to  prooate  judges  now  in 
office.  The  oill  commences  with  the  statement,  'the  Judges  of 
the  prosate  courts  in  the  counties  which  now  have  * * and  the 
entire  text  of  the  act  Indicates  that  it  Is  not  intendod  to  apply 
to  a future  date  but  is  intonded  to  apply  as  soon  as  the  act  oe- 
coraes  law.  Said  opinion  herein  referred  to  points  out  that  Sec- 
tion 8,  Article  XIV,  of  the  Constitution,  is  not  applicable  oecause 
the  provisions  of  this  act  do  not  amount  to  an  increase  in  salary 
during  a term  of  office. 

Said  Senate  Bill  No.  4 refers  to  population  of  the 
counties  without  indicating  how  this  population  should  be  determined. 
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In  tne  absence  of  any  statutory  provision  on  this  question,  the 
last  decennial  census  would  be  controlling.  This  question  was 
determined  in  the  case  of  State  ex  rel.  0,Connor  v.  xiedel  et 
al.,  by  the  Supreme  Court,  en  banc,  46  S.  V.  (2d)  131,  1.  c. 

135.  The  court  held: 

a *There  is  no  express  language  re- 
quiring a resort  to  the  *next*  or  any 
other  decennial  census  of  the  United 
States.  But  the  implication  is  clear 
that  after  the  occurrence  of  the  event 
which  puts  an  end  to  the  further  use  of 
the  presidential  vote  method  the  popula- 
tions shall  oe  ascertained  from  the 
official  census  of  the  Unitod  States. 

But  which  census?  One  which  is  obsolete 
for  all  except  historical  or  statistical 
purposes?  Manifestly  the  one  at  the  time 
in  current  use  for  every  other  practical 
purpose — the  last  one.  That  which  is 
Implied  in  a statute  is  as  much  a part 
of  it  as  what  is  expressed.  2 Sutherland 
on  Stat.  Const.  (2d  Ed.)  ec.  500,  and 
casos  cited.  * n 

The  fifth  question  contained  in  your  letter  is  answered 
by  the  following  quotation  from  said  Senate  Bill  No.  4,  eeginnlng 
with  the  second  sentence  in  said  act,  which  is  as  follows: 

/ 

"It  is  fur tlier  provided  that  all  Probate 

Judges  in  such  counties  shall  at  the  end 

of  each  and  every  month  after  this  act 

shall  take  effect,  make  and  file  with  the 

County  Clerk  a report  of  all  fees  actually 

collected  by  him  or  his  clerk  during  the 

month,  except  fees  earned  and  collected  far 

the  solemnization  of  marriages  and  the  , 

hearing  and  determining  of  inheritance  tax 

matters,  together  with  a report  of  all  such 

fees  earned  during  the  month  but  not  yet 

collected,  and  that  he  shall  at  the  end  of 

each  month  pay  over  to  the  County  Treasurer 

all  monies  collected  by  him  or  his  clerk 

during  tne  month  which  are  required  to  be 

shown  in  the  monthly  report  as  above  provided, 

it  ■M-*’ 
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It  will  be  noted  that  the  act  requires  that  a 
probate  judge  shall  "report  all  foes  actually  co-leoted  by 
him  or  his  cleric  during  the  month,"  And  further  on  the  act 
provides  that  there  shall  also  be  made  "a  report  of  all  such 
fees  earned  during  the  month  out  not  yet  collected,"  nd 
then  again  the  act  provides  that  "he  shell  at  the  end  of  each 
month  pa,,  over  to  the  county  treasurer  all  monioa  collocted,'' 

/ 


Conclusion. 


It  Is,  therefore,  the  opinion  of  thia  Department 

that : 

(1)  Senate  311-  Ho,  4 .ill  taice  effect  as  law  ninety 
days  after  the  adjournment  of  the  -;ixty- second  Joneral  .siOmbly, 
The  General  assembly  adjourned  on  .ugust  23d,  Ninety  days  there- 
after v.ould  be  November  21st,  however,  that  day  failing  on 
Sunuay,  the  act  will  eecomo  effective  on  the  following  *.onday, 

or  November  22d; 

(2)  Said  act  applies  to  proo  te  judges  now  in 

office; 

(5)  The  1J4G  Lcconnlal  Census  is  the  census  upon 
which  tiie  population  of  the  county  is  to  be  determined; 

(4)  If  the  fees  coluectod  by  a prooate  judge  during 
any  one  year  e .caod  the  salary  provided  Oj  3ald  act  for  a county 
that  comes  within  the  population  class  specified  in  the  act,  at 
the  end  of  the  year  when  the  yearly  report  is  filed  the  county 
court  must  pay  such  exce-a  fees  over  to  the  probate  judge,  sub- 
ject to  the  limitations  set  out  in  Section  13404,  Revised  Statute 
of  Missouri,  1939; 

(5)  Af ter  the  effective  date  of  . onate  Dill  No,  4,  the 
probate  judge,  suojoct  to  said  act,  must  pay  over  to  the  county 
each  month  all  of  the  accountable  fees  collected  by  him  during 
such  month,  whether- or  not  such  fees  were  earned  prior  to  the 
effective  date  of  said  Senate  3111  No,  4, 


respectfully  suomitted, 

LEO  A.  POLITTE 

APPROVED:  Assistant  Attorney-General 


ROY  he  ITTRICK 
At  tornoy-General 
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STATe  HIGHWAY  PATROL : Violation  of  a city  ordinance 

is  not  a criminal  offense. 


-arch  31,  194^ 


Col.  «>.  Stanley  Ginn 
Superin  endent 

Missouri  State  highway  Patrol 
^efforson  city,  Missouri 


Dear  Sir : 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  arch  30,  1943,  which  reads  as  follows: 


"We  respectfully  request  your  opinion 
on  the  following: 

"An  applicant  for  membership  in  the 
Patrol  has  been  convicted  and  paid  a 
fine  for  speeding  in  violation  of  a 
city  ordinance  of  the  city  of  St.  Louis, 
Missouri. 

"Section  352,  Revised  statutes  of  Mis- 
souri, 1939,  provide  *no  person  shall 
be  appointed  ....  a member  of  the 
Patrol  who  shall  have  been  convicted 
of  or  against  whom  any  indictment  may 
be  pending  for  any  offense.’ 

"is  the  man  who  has  been  thus  convic- 
ted ineligible  for  membership  on  the 
Patrol?" 


Section  8352  E.  S.  Missouri,  1939,  partially  reads 
as  follows: 


"ho  person  shall  be  appointed  as  super- 
intendent, certain  or  member  of  the  pa- 
trol who  shall  have  been  convicted  of 
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or  against  whom  any  indictment  may 
he  pending  for  any  offense;  * " 


In  reading  the  above  partial  section,  it  will  be 
noticed  that  it  contains  the  wore  s,  "against  whom  any 
indictment  * * . " 

In  your  request  you  stste  that  the  applicant  for 
a membership  in  the  State  highway  Patrol  has  been  con- 
victed for  speeding,  in  violation  of  the  city  ordinance 
of  the  city  of  St.  Louis,  i-issouri.  Since  the  partial 
section  uses  the  word  "indictment " , it  shows  that  it 
was  the  intention  of  the  legislature  to  mean  a crime 
filed  on  by  an  indictment,  under  the  St-  te  law.  Cities 
are  r.ot  authorized  to  bring  in  indictments  for  violation 
of  city  ordinances. 

It  is  true  the  sectior  says  that  a person  cannot  be 
appointed  to  the  State  highway  Patrol  if  convicted  of, 
or  a airst  whom  any  indictment  may  be  oending  for,  any 
offense,  in  construijg  a statute  the  meaning  of  the  lang- 
uage of  the  statute  is  narrowed,  or  broadened,  to  conform 
to  the  legislative  intent,  as  gathered  from  its  entirety, 
history  and  purpose.  (Rust  v.  Missouri  Cental  noara,  15b 
S.  W.  (2d)  8QJ  If  it  was  the  intent  of  the  le  .islature 
that  a person  would  be  ineligible  to  be  a member  of  the 
State  highway  Patrol  if  he  had  violated  a city  ordinance, 
it  would  have  included  terms  regarding  the  violation  of 
the  city  ordinance. 

The  effect  must  be  given  if  possible  to  every  word, 
clause,  sente.' ce,  paragraoh  and  section  of  a statute, 
in  arriving  at  a construction  of  the  legislative  intent. 
(Graves  v.  Little  Tarkio  Draiiage  district  io.  1,  134 
S.  H.  (2d).  70,  345  -.0.  557.) 

The  statute  also  uses  the  word  "offense"  and  can 
only  be  construed  as  meaning  a cri:  nal  offense,  for  the 
reason  that  the  word  "convicted",  and  tee  word  "indict- 
ment" are  a part  of  the  section.  It  is  common  knowledge 
that  the  violation  of  a city  ordinance  is  not  a criminal 
offense.  It  ras  so  held  In  the  case  of  ilar. a:. s Giiy  v. 
«eal,  122  ; o.  232,  1.  c.  234,  where  the  court  said: 
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"In  Ex  harte  liollwedell,  74  Mo. 

395,  it  is  held  that  the  violation 
of  a city  ordinance  is  not  a crimi- 
nal offence  within  the  meaning  of 
the  constitution,  and  that  a pro- 
ceeding by  a city  to  recover  a fine 
for  the  violation  of  such  ordinance 
need  not  be  by  indictment  or  informa- 
tion in  the  name  of  the  state. 

"The  proceeding  by  the  city  against 
the  def-nc-art  -sal  for  a violation  of 
its  ordirances  vas  but  a civil  suit 
in  form  and  quasi  criminal  in  its 
character  for  the  collection  of  a fine 
for  the  violation  of  its  laws  enacted 
for  the  better  promotion  of  peace  and 
good  order  withir  its  limits.  City  of 
Kansas  v.  Clark,  68  Mo.  588;  City  of 
St.  Louis  v.  Vert,  84  Mo.  204." 


Also,  in  the  case  of  State  ex  rel.  v.  henick,  157 
Mo.  292,  1.  c.  300,  the  court  said: 


"The  term  ’offenses'  as  there  used, 
means  violations  of  State  laws;  the 
context  forbids  ary  other  interpreta- 
tion. That  there  is  a well-recognized 
distinction  between  the  nature  of  of- 
fenses which  consist  in  violation  of 
city  ordinances  and  of  those  which  con- 
sist in  the  violation  of  a State  law  is 
pointed  out  in  Dillon  on  1 unicipal  Cor- 
porations (4  , sec.  429,  and  the 

nature  of  the  proceeding  to  recover  the 
fine  or  penalty  for  violating  an  ordin- 
ance, and  the  character  of  court  in  wi  ich 
the  proceeding  may  be  had  is  shown.  The 
nature  of  the  proceeding  and  character  of 
the  judfnnent,  is  also  shown  in  Stevens  v. 
Kansas  City,  above  referred  to.  The  sec- 
tion of  the  Constitution  conferring  this 
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power,  requires  the  Governor  to  com- 
municate to  the  General  Assembly  every 
act  of  his  under  that  section  'stating 
the  feme  of  the  convict,  the  crime  for 
which  he  was  convicted,'  etc.  'lhat 
language  clearl"  indicates  that  tl  e fra- 
mers of  the  Constitution  had  in  mind  only 
offenses  against  the  State  law." 


OOaGLuSIO* 


It  is,  therefore,  the  opinion  of  this  department,  that 
an  applicar t for  membership  on  the  State  highway  Patrol, 
who  has  been  convicted  and  paid  a fine  for  speeding,  in 
violation  of  the  city  ordinance  of  the  city  of  Gt.  Louis, 
iuissouri,  can  be  appointed  as  a member  of  the  Highway  Pa- 
trol. 


Kespectfully  submitted 


V».  J.  bURILR 

Assistant  Attorney  Ger eral 


APPROVED  LYl 


ROY  IvtcKilTRICK. 

Attorney  General  of  Missouri 
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INHERITANCE  TaX: 
Deductions: 


Homestead  and  dower. 


June  14,  194d 


Mr . G.  L.  Glllilun,  Supervisor 
Inker iWuou  rax  division 
State  Treasurer  * s Office 
Jefferson  City,  Missouri 


Dear  .x.  uilliloa: 


he  ore  in  receipt  of  you*.-  letter  of  June  9,  194o, 
req.uestin0  an  opinion,  which  loiter  is  ^s  follows: 


"I  on  in  receipt  of  a request  from  a 
Proeate  Judge  for  a ruling.  The  facta 
as  presented  are  as  follows: 

"Aeceuent  died  intestate;  assets  consist 
of  a farm  upon  which  he  lived  and  per- 
sonal property;  ho  leaves  a wife  (no 
cnixdren)  anu  two  brothers;  tne  wife 
takes  statutory  allowance  and  one-half 
of  assets— the  two  brothers  one-half; 
t.ie  brother's  claim  a widow's  dower  in- 
terest should  be  deducted  from  their 
one-half  interest  in  the  reul  estate 
for  the  purpose  of  determining  the 
amount  of  Inheritance  Tax  due  on  their 
interest. 

"Please  auvise  me  as  to  the  correctness 
of  this  claim." 


In  t^e  absence  of  an  election  by  the  widow  to  take 
one-half  of  the  real  anu  personal  estate  subject  to  debts, 
the  wiuov.  would  tuMe  only  ono-thira  unuer  the  general  dower 
statute,  ^action  0I6,  A.  o.  ^iscouri,  19o9,  which  is  as  fol- 
lows: * 
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"Every  widow  snail  De  enaowea  of  the 
third  part  of  all  tne  lands  whereof 
her  nusouuu,  or  any  other  person  to 
his  use,  was  seized  of  an  estate  of 
inheritance,  au  any  time  during  the 
mur'riage,  to  whic.i  she  shall  not  have 
relinquisheu  ner  right  of  uowor,  in 
the  maimer  prescribed  oy  luw,  to  hold 
anu  eujoy  curing  her  natural  lire, 
cower  in  luasoaold  estate  ior  a term 
ox  tv.oaty  years  or  more  snail  ee  grant- 
ed and  assigned  as  in  real  estate;  ior 
a l^ss  uers  than  twenty  years,  snail  be 
0r«mted  and  assigned  as  in  personal 
property." 


3eotion  0 27 1 il . * 0.  Missouri,  19o9,  provides  for  m 
election,  ana  subsequent  sections  provide  how  the  eloction 
ahull  be  made. 

In  tha  case  of  Wallace  v.  Crunk,  mo.  1114,  2d 
3.  W.  (£d)  601,  the  Supreme  Court  held  that  tne  widow's 
right  in  tno  husUxnu'a  estate  In  the  piaoe  of  cower  is 
statutory,  and  her  election  must  be  maue  in  substantial 
compliance  with  tne  statute. 

In  tne  case  of  Lee's  suiiuit  ouiluin^  t.  Lo.m  hss'n. 
v.  Cross,  o45  ko.  501,  lot  3.  l;.  (<td)  19,  tno  supreme  Court 
held  that  wuere  there  is  no  uluctlon  a,,  tne  surviving  spouse 
within  the  time  specifieu  by  auction  o£9,  the  surviving 
spouse  is  -nuoweu  with  a one-third  interest  for  life  free 
from  debts. 

Your*  letter  states  that  the  brothers  claim  a widow's 
dower  interest  shoula  be  deducted  from  their  one-half  In- 
terest. If  the  widow  has  elected  to  t&ke  one-half  ox  tne 
estate,  she  takes  came  in  lieu  oi  cower,  uiu  there  is  no 
uowor  ’..natever.  If  she  has  not  elected,  she  will  taxe  one- 
third,  which  will  be  her  dower. 

We  presume  that  no  question  of  suurantine  is  involved 
because  it  uppeuxs  from  the  facts  that  tne  question  of  cower 
is  settles,  «y  the  election  to  take,  uno-huix'  of  (.ns  estate. 

The  only  remaining  problem  with  reference  to  the  as- 
sessment of  inheritance  tax  seems  to  be  the  question  as  to 
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whether  or  not  homestead  rights  or  the  widow  shoulu  be  de- 
ducteu  from  tne  one-half  Interest  of  the  two  brothers. 

In  the  case  of  Adams  v.  Adams,  18d  V.o.  696,  82  S.  W. 
06,  the  Supi’&me  Court  halt  that  w hen  the  widow  elects  to 
take  under  section  o25,  R.  S.  -iiseouri,  19e9,  she  Is  en- 
titled, first,  to  oij.e-lin.lf  of  the  re&i  estate  end  homestead 
In  the  balance. 

In  the  case  of  Jolemaa  v.  ^oleman,  Iff  Mo.  App.  715, 
99  3.  W.  459,  the  Joint  of  appeals  held  that  a widow,  where 
her  husband  ales  leaving  no  lineal  heirs,  is  entitled  to 
one-half  of  the  real  estate  absolutely,  anu  homestead  to 
the  value  of  vl,500  in  the  remainder. 

fha  presumption  is  in  favor  of  homestead  until  the 
contrary  appeal’s,  me.  the  burdon  of  proving  that  a home- 
stead hue  censed  to  exist  is  on  him  who  asserts  it.  Seilert 
v.  Mo/Jially,  £23  Mo.  5 5,  122  3.  1094.  lo5  .ja.  St.  hep. 

522.  However,  waen  the  Probate  Court  fails  to  find  home- 
steau,  the  prime.  facie  presumption  is  that  there  is  none, 
and  the  buruen  of  snowing  it  is  then  on  the  parties  claim- 
ing homestead.  Murphy  v.  he  Prance,  105  Mo.  55,  16  3.  W. 
861. 


Therefore,  in  tills  case,  if  there  is  a homestead 
right,  the  wiaow  would  be  entitled  to  ,.1,500  out  of  the 
shares  of  the  brother’s  ixi  audition  to  U.e  one-half  -which 
she  has  elected  to  tame.  However , if  the  Probate  Court, 
in  assessing  an  inheritance  tax,  determines  tnat  no  home- 
stead right  exists,  tne  presumption  would  be  that  his  de- 
cision is  correct. 

If  the  widow  has  not  complied  with  the  statute  in 
making  ner  election  to  take  one-half , the  tax  should  be 
assessed  on  the  theory  that  she  tukes  only  one-third.  If 
the  heirs  are  not  satisfied  with  tnis  assessment,  tney  can 
resort  to  tne  remedy  provided  for  in  Section  551,  R.  3. 
issouri,  1959,  which  is  us  follows: 


"When  any  wiuov  shall  be  entitled  to 
aower  in  lands,  or  other  real  estate, 
whereof  ner  husband  aieu  seized,  or  in 
which  he  had  an  interest  at  tne  time  of 
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ills  death,  It  shall  Da  lawful  for 
any  heir  or  legates,  or  the  guardians 
of  suoh  aa  are  minors,  entitled  to  any 
interest  in  suoh  lands  or  real  estate, 
or  the  executors  or  administrators  of 
tlie  Intestate,  or  any  creditor  of  the 
widow,  anu,  after  nar  marriage,  any 
or editor  of  her  husband,  or  any  ot ner 
person  having  any  interest  in  such 
lands  or  suon  real  estate,  to  apply  by 
petition  to  the  circuit  court  of  the 
county  wuei*3in  the  principal  >aos3uage 
lies,  or,  if  tnero  bo  no  3uch  messuage, 
tnen  in  any  county  in  which  any  of  the 
lanas  lie,  to  ussixtn  ana  aaneesuro  suoh 
cower,  giving  twenty  cays’  notice  in 
writing  of  suon  intended  application  to 
suoh  v/iuow,  oy  personal  service,  or  by 
leaving  a copy  at  ner  usual  place  of 
a done. 11 


If  no  election  is  muae  us  required  by  law,  and  the 
widow  cakes  uower  under  geotiou  ola,  supra,  the  value  of 
her  interest  should  be  determined  in  accordance  with  Sec- 
tion 595,  K.  s.  Missouri,  19o9,  which  is  ns  follows: 


" ihe  value  of  every  future  or  contingent 
or  fruited  estate,  income,  or  interest, 
shall,  for  one  purposes  of  this  article, 
be  uetermineu  ay  tne  rule,  uethoc,  and 
standards  of  mortality  ana  of  value  tnat 
are  set  forth  in  tne  actuaries’  combined 
experience  tables  of  mortality  for  ascer- 
taining tne  value  of  policies  of  life  in- 
surance anu  annuities,  and  for  the  deter- 
mination of  tne  liabilities  of  life  in- 
surance companies,  save  tnat  One  rate  of 
interest  to  be  assessed  in  computing  the 
present  value  of  all  future  interests  and 
contingencies  shall  oe  live  per  centum  per 
annum.  iJie  com) dssioner  ox  insurance  in 
tnis  s Oate  unalx,  on  one  application  of  the 
court,  determine  the  value  of  any  future  or 
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contingent  estate,  interest  ox*  income 
and  certify  tne  Scduo,  ana  such  certifi- 
cate shall  be  px*iim  facie  evidence  of 
tne  Vulue  oi  sucn  estate,  Interest  or 
income. " 


JOi  JLUSIQN 


It  i o oar  opinion  tnat  one  widow  id  entitled  to  her 
homestead  in  addition  to  uower  if  a nomestuaa  ri0iit  exists, 
and  no  election  or  overt  net  on  ner  part  is  necessary  to 
protect  sucn  ri0ht.  now over,  numosteau  rights  uo  not  3xist 
in  ull  eases , ana  wuero  tnoy  have  existed  tney  ora  sometimes 
abandoned  or  -ilimxatcd.  It  13  within  the  judgment  of  tne 
Prolate  jourt,  in  assessing  un  inheritance  tor,  to  ust ermine 
whether  or  not  there  is  wi  homestead  right  in  favor  of  the 
widow.  If  she  has  a legal  right  to  homestead,  it  should  be 
deducted,  along  with  uower  ox*  one-half  of  the  assets  tahen 
in  lieu  of  uowor,  from  the  balance  of  the  estate  which  will 
be  reoeived  by  tne  other  heirs,  in  determining  the  inheri- 
tance tax  to  be  paid  by  such  heirs. 


^ospectf uily  submitted 


LLO  da  • POLTfTik 
assistant  attornoy  General 


APPHOVLx): 


iiOY  Me  KIT  f ,1^1 
Attorney  General 


LrtP:ER 


COUNTY  COLLECTORS:  Lonthly  reports  required;  liability  for 

failure  to  make. 


July  15,  1943 


Hon.  J.  R.  Gideon 
Prosecuting  Attorney 
Forsyth,  Missouri 


Dear  Sir: 


we  are  in  receipt  of  your  letter  of  July  5,  1943, 
requesting  an  opinion,  which  letter  i3  as  follows: 


"The  Collector  of  the  Revenue  of  Taney 
County,  failed  to  file  his  verified  state- 
ment for  collections  made  during  the  month 
of  February,  1943,  until  the  25th  day  of 
June  last  and  failed  to  pay  the  taxes  col- 
lected during  said  month  into  the  County 
Treasury  until  the  said  25th  day  of  June. 
That  on  said  last  mentioned  date  he  paid 
tho  taxes  collected  for  said  February,  into 
the  County  treasury  taking  a receipt  from 
the  County  Treasurer  therefor  and  also 
filed  his  verified  statement  with  the 
County  Clerk. 

"3ince  the  Collector  failed  to  comply  with 
Section  11098  R.  3.  Mo.  1939,  by  failing 
to  file  his  verified  statement  of  collec- 
tions made  and  by  failing  to  pay  over  to 
the  County  Treasurer  said  collections  on 
or  before  ■ larch  15th,  1943,  would  said 
Collector  be  subjeot  to  the  forfeiture  and 
penalty  provided  for  in  3ections  11099  and 
11104  R.  S.  Mo.  1J3J,  since  the  money  has 
been  paid  and  receipt  taken? 

"The  county  court  of  this  county  wants  to 
know  if  they  would  be  justified  in  ordering 
a suit  filed  to  recover  such  forfeiture  and 
penalty  as  provided  in  the  two  sections  of 
the  statute  last  above  mentioned." 
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Section  11098,  R.  S.  Uo.  1939,  requiring  the  making  of 
monthly  3 tat  e-rent  a and  payments,  is  as  follows: 


"Every  county  collector  and  ex  officio 
county  collector,  except  in  Une  city 
of  St.  Louis,  shall,  on  or  "before  the 
fifth  day  of  each  month,  file  with  the 
county  clerk  a detailed  statement,  ver- 
ified by  affidavit,  of  all  state,  county, 
school,  road  and  municipal  taxes,  and  of 
all  licenses  by  him  collected  during  the 
preceding  month,  and  shall,  on  or  before 
the  fifteenth  day  of  the  month,  pay  the 
sane,  less  his  commissions,  into  the 
state  and  county  treasuries,  respectively. 
It  shall  be  the  duty  of  the  county  clerk, 
and  he  is  hereby  required,  to  forward  im- 
mediately a certified  copy  of  such  de- 
tailed statement  to  the  state  auditor, 
who  shall  keep  an  account  of  the  state 
taxes  with  the  collector." 


The  Supremo  Court  in  the  case  of  State  ex  rel.  Stephens 
v.  7/urdaman,  2J5  iio.  566,  in  referring  to  the  word  "shall," 
said: 


"Usually,  the  word  ’shall’  indicates  a 
mandate,  and  unless  there  are  other  things 
in  the  statute  it  indicates  a mandatory 
statute." 


In  the  case  of  State  ex  rel.  Douglas  County  v.  Alsup, 

91  lio.  172,  4 3.  iff.  31,  the  court  held  that  a collector  of 
county  taxes,  who  is  not  a dclaalter,  Is  entitled  to  ooaaais- 
slons  upon  his  collections  and  thereby  inferentially  held 
that  he  would  not  be  entitled  to  these  commissions  if  he 
were  a defaulter. 

Section  11099,  it.  3.  iio.  1939,  provides  penalty  for 
failure  to  make  monthly  statements  and  payments,  and  is  as 
follows: 
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"If  any  county  collector,  or  ex  officio 
county  collector,  shall  fail  or  refuse 
to  pay  the  taxes  and  licenses  into  the 
state  and  county  treasuries,  as  provided 
in  the  preceding  section,  he  shall  for- 
feit Ills  commissions  thereon,  and  in 
addition  thereto  shall  pay  a penalty  of 
ten  per  cent  on  the  amount  thereof,  and 
it  shall  he  the  duty  of  the  state  auditor 
to  issue  a distress  warrant  for  such  state 
taxo3  and  penalties  'within  thirty  days,  as 
provided  hy  law.  It  shall  be  the  duty  of 
the  prosecuting  attorney  to  proceed, 
within  thirty  days,  to  collect  such  county, 
school,  road  and  municipal  taxes  by  suit 
on  the  official  bond  of  such  defaulting 
collector." 


In  the  case  of  State  of  Missouri,  ex  rel.  Brewer  v. 
Federal  Lead  Company  (D.  C.)  265  Fed.  305,  the  court  held 
that  where  the  collector  fails  to  make  statement  with  the 
county  court  on  t lie  last  day  of  his  tern,  or  fails  to  make 
payments  on  the  settlement  to  the  county  treasurer,  both 
he  and  his  bondsman  became  liable,  ‘fills  section  (Lection 
11099,  supra)  is  a penal  statute  and,  therefore,  must  be 
strictly  construed. 

In  the  ca30  of  Hudson  v.  Smith,  104  LIo.  61,  1.  c.  73, 
the  court  said: 


"There  is  no  canon  of  construction  r.ore 
rigidly  and  universally  followed  than 
tliat  which  requires  statutes  prescribing 
summary  remedies,  remedies  in  derogation 
of  cortaon  law  and  common  rights,  to  be 
strictly  or  literally  construed.  Touch- 
ing tills  point  an  eminent  law-writer  says: 
'A  suBinary  distress  warrant  against  the 
collector  and  his  sureties  can  only  be 
awarded  where  the  bond  is  in  accordance 
with  the  statute,  and  where  all  the  stat- 
utory conditions  exist.  The  process  being 
extraordinary  and  in  derogation  of  the  com- 
mon law,  the  3teps  leading  to  It  must  all 
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■lavo  been  taken;  and.  If  it  is  issued 
under  any  other  circumstances  than 
those  under  wlilch  tiie  statute  gives  it, 
the  officer  issuing  it  will  he  a tres- 
passer. The  liability  13  strictisslmi 
juris,  and  cannot  be  extended  a single 
s top  beyond  the  statutory  permission. 

The  same  remark  may  be  made  of  t e case 
of  application  for  judgment  on  motion. 

The  statuto  must  be  strictly  pursued, 
as  the  ordinary  legal  intendments  do 
not  apply  in  aid  of  the  proceedings  in 
such  a case.  _>ut,  where  the  statute 
lias  been  strictly  pursued,  the  sunnary 
remedies  have  been  sustained  by  the 
courts  v/ithout  hesitation. ' Cooley  on 
Taxation  (2  id.)  719,  and  cases  cited. 

To  the  sane  effect,  see  2 Jesty  on  Tax- 
ation, 762,  7G3,  1034,  1043. 

"it  only  requires  a vory  cursory  exami- 
nation of  tiie  warrant  issuod  herein, 
and  the  statutory  provisions  already  set 
forth,  to  3oe,  at  onco,  that  those  pro- 
visions havo  not  been  complied  with, 
eitiior  strictly  or  substantially. 

"The  governing  idea  of  the  statuto  under 
discussion  is  tiie  enforcement  of  prompt 
payments  of  the  public  revenues.  Instead, 
howevor,  of  this  being  done,  there  was  no 
oxactlon  of  monthly  payments  as  required 
by  tiie  statute,  nor  was  the  warrant  in 
question  issued  by  tho  auditor  until  name 
eighteen  months  after  i-eddicic,  the  col- 
lector, went  out  of  office.  Uore  than 
that,  the  warrant  itself  does  not  comply 
with,  nor  conform  to,  the  form  given  by 
section  7569;  because  that  section  is 
framed  for  the  collection  of  the  revenue 
but  for  a a ingle  year,  and  not  for  former 
years,  a3  Is  the  caso  with  the  present 
warrant . " 


Tiie  above  caso,  however,  referred  to  distress  proceedings 
the  State  Auditor,  which  are  in  the  nature  of  ex  parte  pro- 
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ceedings  and,  therefore,  would  be  more  strictly  construed 
than  a suit  on  bond  as  authorized  under  Section  11105,  R. 

S.  LIo.  1939,  which  will  be  hereafter  referred  to. 

Section  11104,  K.  S.  Ko.  1939,  provides  for  a penalty 
for  failure  to  make  payment  of  taxes  in  the  time  and  manner 
prescribed  by  law.  It  seems  as  if  the  collector  can  be  pro- 
ceeded against  under  either  one  of  these  penalty  sections. 

Section  11102,  R.  S.  Mo,  1939,  provides  further  penalty 
against  the  collector  for  failing  to  deposit  the  revenue  as 
required  by  law,  which  section  is  as  follows i 


"For  every  failure  of  the  collector  to 
deposit  the  revenue,  as  required  by  this 
chapter,  he  shall  forfeit  to  the  state 
the  sun  of  five  hundred  dollars,  to  be 
recovered  of  him  or  his  sureties  by 
suit  on  his  official  bond,  and  the  audi- 
tor 3hall  direct  the  prosecution  of  such 
suit  immediately  on  the  occurrence  of 
such  failure." 


Section  11105,  R.  S.  Mo.  1339,  provides  the  manner  of 
procedure  against  a defaulting  collector,  which  section  is 
as  follows: 


"If  any  collector  shall,  fail  to  pay  into 
the  county  or  state  treasury  the  amount 
of  taxes  or  revenue  by  him  collected,  due 
the  state  or  county,  respectively,  at  the 
tines  and  in  the  manner  by  t ;is  chapter 
required,  he  and  his  sureties  shall  be 
liable  to  pay  ten  nor  cent  per  month  upon 
the  amount  which  he  shall  so  fail  to  pay, 
as  a penalty;  and  in  case  of  such  refusal, 
notice  may  be  sei’ved  upon  such  collector 
in  default  and  Ills  sureties,  informing 
them  that  at  the  next  tern  of  the  circuit 
court  of  the  county  a motion  will  be  made 
to  said  court  for  a judgment  against  such 
collector  and  his  sureties,  for  all  sums 
of  money  due  from  him  to  the  state  or 
county,  as  the  case  may  be,  at  time  of 
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making  such  motion,  together  with  the 
penalty  aforesaid.  The  circuit  courts 
of  this  state  are  hereby  vested  with 
power  and  jurisdiction  to  hear  and  deter- 
mine all  such  motions  and  proceedings  at 
the  first  torn  at  which  such  motions  nay 
be  made.  The  judgments  rendered  by  the 
court  under  the  provisions  of  this  sec- 
tion sliall  have  the  sa.no  force  and  offect, 
and  be  enforced  in  the  same  manner,  that 
other  Judgments  in  the  circuit  courts  of 
this  state  are  enforced.  Proceedings 
under  this  section  shall  be  in  tbs  name 
of  tiie  state  or  county,  as  the  case  my 
be.  Such  notice  may  be  served  by  any 
constable,  coroner,  or  other  person  who 
would  be  a competent  witness,  and  shall 
bo  served  at  least  five  days  beforo  the 
motion  is  made.  The  court  shall  have 
power  to  compel  the  production  of  all 
books,  papers,  records  and  other  docu- 
ments in  the  possession  of  the  collector 
or  others,  to  be  used  as  evidence  in  the 
cause . " 


It  will  be  particularly  noticed  timt  tills  section  prov.des 
the  procedure  when  the  taxes  collected  are  not  paid  over 
"at  the  times  and  in  the  manner  by  this  chapter  required." 

In  the  case  of  v.impey  v.  -vans,  84  Mo.  144,  the  court 
held  that  proceedings  under  this  section  for  failure  to  pay 
moneys  collocted  as  required  by  law  Is  not  ex  parte  and  may 
be  resorted  to  after  tlie  expiration  of  the  collector*  s term 
as  troll  as  during  his  tern. 

•io  note  that  Section  11099,  supra,  prov  des  tiiat  "it 
shall  be  the  duty  of  the  prosecuting  attorney  to  proceed, 
within  thirty  days,  to  collect."  However,  it  does  not  ap- 
pear tiiat  tills  provision  is  a limitation  on  tlxe  right  of  the 
county  to  sue  on  the  collector's  bond. 

cg:  clusioij 


It  is  our  opinion,  therefore,  that  under  the  plain 
language  of  Section  11090,  supra,  the  collector  lias  defaulted 
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and,  therefore,  forfeited  ilia  right  to  Ills  comlesions  on  tlie 
money  on  which  lie  defaulted  as  provided  in  Section  11093,  K. 

S.  ^o.  1333,  and  hna  become  liable  for  the  additional  penalty 
therein  provided. 

It  8eei^3  also  tliat  tlie  penalty  provided  in  Section 
11102,  R.  S.  ho.  1333,  is  cumulative  and  nay  also  be  recovered 
if  the  action  is  brought  in  the  nano  of  the  State  instead  of 
the  county. 

In  addition  to  the  common  law  right  to  sue  the  collector 
on  hie  bond  the  statutes  provide  two  other  statutory  jroceed- 
ings.  One  is  by  distress  warrant,  provided  for  in  Section 
11099,  supra,  and  the  other  is  the  procoduro  provided  in 
Section  11105,  supra. 


Respectfully  submitted. 


LEO  A.  POLITTE 
.Assistant  Attorney- -enerai 


APPROVED; 


hjv  YMmiou 
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OFFICERS  ) The  County  Court  ana  not  the  Township  Bo&rd 

) is  authorized  to  fill  vacancy  in  office  of 
TOWNSHIF  TRUSTEES)  Township  Trustee. 


November  9,  1943 


FILED 
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Honorable  William  E,  Gladstone 
County  Clerk 
Gentry  County 
Albany,  Missouri 

Dear  Sir: 


This  will  ackhowledge  receipt  of  your  lettor 
of  November  5,  1943,  presenting  for  our  opinion  the 
following: 

The  office  of  Trustee  of  Cooper  Township 
was  made  vacant  by  the  death  of  Mr.  J.  L. 
Grantham,  the  Trustee.  The  Township  Board 
appointed  a person  to  fill  that  vaoanoy  and 
on  the  same  day,  namely;  November  4,  1943, 
the  County  Court  likewise  made  an  appoint- 
ment to  fill  suoh  vaoanoy.  The  person  ap- 
pointed by  the  Township  Board  is  now  serv- 
ing. as  Trustee,  and  you  ask  who  is  entitled 
to  suoh  office,  the  person  appointed  by  the 
TownaPip  Board  or  the  person  appointed  by 
the  County  Court. 

Seotion  13962,  R.  S.  Mo.  1939,  provides: 

"Whenever  any  township  shall  fall  to  elect 
the  proper  number  of  offioers  to  whioh  suoh 
township  may  be  entitled,  or  when  any  per- 
son elected  or  appointed  shall  fall  to  qualify, 
or  when  any  vaoanoy  shall  hapnen  in  any  town- 
ship offloe  from  any  cause,  it  shall  be  lawful 
for  the  township  board  to  fill  suoh  vaoanoy  by 
appointment,  and  the  person  so  appointed  shall 
hold  the  office  and  disohar^e  all  the  duties  of 
the  same  during  suoh  unexpired  term,  and  until 
his  suooesaor  is  elooted  or  appointed  and  Quali- 
fied, and  shall  be  subject  to  the  same  penalties 
as  if  they  had  been  duly  elected:  Provided,  that 
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any  vacancy  in  the  office  of  justloe  of  the 
peace  or  In  TEe  township  board  shall  ¥e  filled 
by  a j)  noTnSment"" of  We  cou  n't y c ourt . ** 

(Under scorings  added.) 


This  seotion  was  formerly  section  13198,  R.  S.  Mo. 

1919. 


The  exact  question  was  passed  upon  by  the  Supreme 
Court  of  our  State  in  the  case  of  State  ex  rel.  Kent  vs. 
Olenhouse,  23  S.  vV ..  (2d)  83.  The  facts  there  were  about 
as  follows: 

One  E.  M.  Conway  was  eleoted  Trustee  of  Chilli- 
oothe  Township,  Livingston  County,  in  the  Town- 
ship election.  He  duly  qualified  as  such  and 
entered  upon  the  discharge  of  his  official  duties 
and  then  died.  The  County  Court  of  Livingston 
County  appointed  one  Wlnans  as  Township  Trustee 
to  fill  the  vacancy.  W'inans  tendered  his  bond 
to  the  Township  Board.  The  two  surviving  members 
could  not  agree;  one  contended  that  Winans  was 
duly  appointed  and  entitled  to  the  office  and  the 
other  member  contended  that  the  ?>oard  and  not  the 
County  Court  had  the  right  to  appoint  the  Trustee. 
A taxpayer  of  the  Township  then  filed  a mandamus 
action  to  compel  the  two  members  of  the  Township 
Board  to  fill  the  vaoancy  in  the  office  of  Trustee 
by  appointing  a successor  to  Conway,  and  to  organ- 
ize the  Township  Board  by  the  election  of  a presi- 
dent • 


In  denying  the  relief  sought  the  Supreme  Court  held: 

(23  S.  7/.  (2d)  l.c.  86: 

"By  express  terms  of  the  statute,  the  township 
trustee  is  made  a member  of  the  board  of  direc- 
tors; therefore,  a vacancy  in  the  office  of  town- 
ship trustee  creates  a vaoancy  in  the  board  of 
directors.  Seotion  13198  of  the  statute  here- 
tofore quoted  vests  authority  in  the  county  court 
to  fill  vacancies  in  the  township  board.  As  the 
township  board  is,  in  fact,  the  board  of  directors, 
it  logically  follows  that  the  county  oourt  and  not 
the  township  board  is  authorized  to  fill  the  vaoancy 
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in  the  board  of  directors  caused  by  the  death 
of  M.  E.  Conway." 

It  was  ruled:  (l.o.  86-87.) 

"We  will  suggest  in  passing  that  it  appears 
from  the  pleadings  that  the  county  court  ap- 
pointed and  commissioned  one  Joseph  F.  Winans 
to  fill  the  vacancy  in  the  office  of  trustee 
and  member  of  the  board  of  directors,  and  that 
he  duly  qualified  as  such  by  taking  the  oath 
of  office  and  tendering  a sufficient  bond  as 
required  by  statute.  If  these  faots  are  true, 
Winans  bond  should  be  approved,  he  should  be 
recognized  and  uccepted  as  trustee  and  a member 
of  the  board  of  directors,  and  the  board  should 
elect  a president  and  proceed  to  transact  the 
business  of  the  township;  but  we  are  powerless 
to  compel  such  action  in  this  proceeding  for 
reasons  already  stated,  end  for  the  further 
reason  that  the  pleadings  do  not  ask  for  suoh 
relief.*  * *" 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  * 
#ien  a vacancy  ooours  in  the  office  of  Township  Trustee, 
and  Ex  Officio  Treasurer,  the  County  Court  and  not  the 
Township  Board,  has  the  authority  to  fill  such  vacancy 
by  appointment. 


Respectfully  submitted, 


Vane  C.  Thurlo 
Assistant  Attorney-General 


VCT:ir 


( SUP  PL21SNTAL  OPINION ) 

ELECTIONS:)  No  fees  provided  for  services  for  proclamation  or 
SHERIFFS : ) notice  of  election  for  Constitutional  Convention 
delegates . 


loruary  27,  1943. 


Hon.  rthur  u.  Gooditan,  Jr., 
prosecuting  Attorney 
Konnett,  ;ii^  sourl 


dear  . r.  Good  uanj 


ihe  Attorney- 3oneral  i3hes  to  acxnowl  idgo  receipt 
of  jour  lotter  of  February  19th  relative  to  the  fees  of  the 
n iriff  for  ilia  services  rendered  and  the  conduct  of  the 
election  for  t)io  selection  of  delegates  to  the  Constitutional 
oonventlon. 


Sections  13411  and  13413,  A . S.  ].o.  1939,  sot  out 
the  foj3  to  oe  allowed  sheriffs  of  this  State  for  thsir  ser- 
vices. It  vi  11  be  seen  from  reading  these  two  statutos  that 
there  is  no  provision  made  for  the  payment  of  fees  to  the 
sheriffs  of  the  different  countios  for  the  issuance  of  a 
proclamation  or  notice  of  oloction  which  the  shoriff  is  to 
mat  e pursuant  to  a writ  of  election  issued  by  the  taverner  to 
said  sheriff.  Fur  therm  , we  have  examined  the  revised 

statutos  for  any  other  sections  which  might  provide  for  a foe 
tc  oe  allowed  the  sheriff  for  3uch  service  and  nowhere  are  we 
aole  to  locate  any  suen  provisions. 

In  the  case  of  liouaway  County  v.  Kidder,  1H9  3.  • 

(.;d)  8o7,  wo  find  the  following  statement: 

'It  is  well  established  that  a puolic 
officer  claliln  compensation  foi*  official 
uutios  perf  or  .ed  must  point  out  the  statutes 
authorlzln  such  pet  raent.” 

In  other  words.  It  is  necessary  for  an  officer  to  show  a statute 
autnorlzing  payment  of  fo  o to  hiia  for  his  official  uuties  in 
order  that  such  f-ies  be  collected.  This  casoms  been  cited 
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approvingly  on  aoveral  occ.  aions  and  seems  to  do  the  rule  In 
Missouri  at  this  time. 

There  can  oe  no  doubt  that  it  la  the  duty  of  the 
aherlff  to  make  the  proclamation  roqulroa  under  section  3 of 
Article  XV  of  the  Constitution  of  Missouri,  evon  though  no 
compensation  is  allowed  under  the  statutes.  In  view  of  the 
holding  in  Uoaaway  County  v.  Kidder,  su  ra,  it  is  the  opinion 
of  this  department  that  the  sheriff  is  entitled  to  no  fees 
for  his  services  which  he  renders  in  the  Issuing  of  a procla- 
mation or  notice  of  election  pursuant  to  a writ  of  oloction 
issued  to  him  by  the  Governor  ordering  an  oloction  for  dele- 
gates to  the  Constitutional  Convention* 


ii  spoctfully  suoulttod. 


JOHN  3.  PHILLIPS 
Assistant  Attorney -General 


APr.iOV  \D: 


nOY  wcKITTKICiV 
At Forney- General 


J3r : .G 


CRH.iIl.AL  COSTS: 


V/here  property  is  taken  from  a dwelling 
house,  ‘Valued  at  less  than  £>30.00,  county 
pays  the  costs;  and,  if  more  than  030 .00, 
the  State  pays  the  costs. 


Juno  10,  1043 


r.  Arthur  u.  oodman,  Jr* 
Prosecuting  Attorney 
ennett,  llissourl 


Doar  fir: 


Tills  is  in  roply  to  your  letter  of  Jur  e Pth,  1J43, 
in  which  you  roquoot  an  opinion  from  thi3  depart  lent,  as 
follows : 


"flcaao  advise  o whether  or  not  in  your 
opinion  a county  is  liable  for  the  costs 
in  a case  wherein  a defendant  v/ho  is  16 
years  of  age  pleads  guilty  to  larceny 
from  a dwelling  house  and  his  punishment 
is  by  t'ie  Court  fixed  at  confinement  in 
the  isaouri  Training  School  for  hoys  for 
a term  of  three  years.’' 


Section  4459,  K.  S.  o.  1939,  reads  as  follows: 


”lf  ony  larceny  bo  coim  lttod  in  a dwell- 
ing; house,  or  In  any  boat  or  vessel,  or 
in  any  railroad  cor,  or  street  car  or 
interurban  car,  or  by  stealing  from  the 
person,  if  the  value  of  the  property  taken 
is  thirty  dollars  or  upwards,  the  offender 
3]iall  be  punished  by  imprisonment  in  tho 
penitentiary  not  exceeding  seven  years*1* 


Goction  44-GO,  H*  h I o*  1939,  reads  as  follo\/s: 
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"When  the  property  taken  under  the 
circumstances  stated  In  the  next  pre- 
ceding section  is  less  than  thirty 
dollars  in  value,  the  offender  may  he 
punished  by  imprisonment  in  the  peni- 
tentiary not  exceeding  seven  years, 
or  by  imprisonment  in  the  county  Jail 
not  exceeding  one  year." 


The  above  two  sections  are  applicable  to  cases  in 
which  the  charge  is  larceny  in  a dwelling  house.  In  most 
criminal  prosecutions  under  these  two  sections  there  is  a 
combination  of  burglary  and  larceny  and,  upon  an  acquittal 
of  the  burglary  charge,  it  would  be  necessary  for  the 
trial  court  to  Instruct  on  the  larceny  charge  as  to  all 
degrees.  If  the  property  taken  in  the  dwelling  house  is 
£30.00  or  upwards,  the  sole  punishment  woxild  be  imprison- 
ment in  the  penitentiary,  but  if  the  property  taken  in 
the  dwelling  house  is  less  than  £30.00  the  punishment  may 
be  as  low  as  one  year  in  the  county  jail,  as  set  out 
under  Section  4460,  supra.  State  v.  Nicholas,  222  Mo. 

425. 


In  your  request  you  merely  state  that  the  defendant, 
who  is  16  years  of  age,  plead  guilty  to  larceny  from  a 
dwelling  house  and  was  sentenced  to  the  Missouri  Training 
School  for  boys  for  a term  of  throe  years.  Even  if  the 
property  taken  was  valued  under  30.00  he  could  have  re- 
ceived a sentence  of  three  years  in  the  penitentiary.  The 
information  to  which  he  plead  guilty,  of  course,  sots  out 
the  value  of  the  property  taken  and  would  be  the  governing 
authority  as  to  who  should  pay  the  costs  in  the  case, 
where  the  confinement  is  fixed  in  the  Missouri  Training 
School  for  Boys. 

The  section  applicable  to  your  question  is  Section 
4221,  R.  3.  Ho.  1939,  which  partially  reads  as  follows: 


"In  all  capital  cases  in  which  the 
defendant  shall  be  convicted,  and  in 
all  cases  in  which  the  defendant  shall 
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be  sentenced  to  Imprisonment  in  the 
penitentiary,  and  in  cases  where  suolx 
person  Is  convicted  of  an  offense 
punishable  solely  by  Imprisonment  in 
the  pe:  Itentiar  . , and  is  sentenced  to 
imprisonment  in  the  county  Jail,  work- 
house  or  reform  school  bo can so  such 
porson  Is  undor  the  aye  of  eighteen 
yoars,  the  state  sliall  pay  the  costs, 
if  tlie  defendant  shall  be  unable  to 
pay  then,  except  coat3  Incurred  on  be- 
half of  defendant.  > •*  * * * •• 


Under  the  above  section  it  will  be  specifically  noticed 
that  tlie  state  only  pays  the  costs  when  the  defendant  is 
U:  able  to  pay  thorn,  and  when  tlie  conviction  was  had  of 
t he  16  year  old  boy  on  an  offense  punisiiablo  solely  by 
imprisonment  in  the  penitent iary.  If  the  conviction  was 
iiad  under  Section  4450,  supra,  then,  under  Section  4221, 
suyra,  the  3tato  should  pay  the  costs.  But,  If  the  con- 
viction wa3  liad  undor  Section  4460,  supra,  which  applies 
to  property  taken  where  the  value  was  loss  tlian  *,30.00, 
the  county  3hould  pay  the  costs. 


COIiCLUSIOi; 


It  is,  therefore,  the  opinion  of  this  department  that 
where  a defendant,  who  '.a  16  years  of  aye,  pleads  guilty  to 
laroeny  from  a dwelling  house  and  his  punishment  is,  by  the 
court,  fixed  at  confinement  in  the  Ilissouri  Training  School 
for  Boys  for  a tom  of  three  years,  the  county  should  pay 
tho  costs  If  tho  value  of  the  property  is  *30.00  or  less, 
and  the  3tato  should  pay  the  costs  if  the  value  of  the 
property  is  ,.30.00  and  upwards.  If  the  defendant  was  charged 
ar.d  plead  guilty  to  a delinquency  cliurgo  in  which  tlie  evidence 
was  larceny  from  a dwelling,  the  county  and  not  the  state 
would  be  liable  for  tlie  costs.  In  order  that  tho  state  be 
liable  for  the  costs  It  would  be  necessary  that  the  defendant. 
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T/ho  is  1G  years  of  n^e,  should  be  filed  upon  ' tlio  cririinal 
court  on  a criminal  C-iarno  on  mi  offense  whlc  is  punisluible 
solely  in  the  penitentiary,  or  punishable  as  a capital  offense* 


he3poctfully  submitted. 


A*vR'JVUD: 


i i m i j . EEURi  -ti 

Assistant  Attome;  -Go  oral 


Tto7  cTT?rrrnj“ 

Attorney-General 
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TAXATION:  Property  held  "by  trustee  by  Jones-Munger  delinquent 

EXEMPTION^  tax  sale  is  exempt  from  taxation. 


April  20,  1943 


Hon.  Charles  S • Greenwood 
Prosecuting  Attorney 
Chillicothe,  Missouri 

Dear  Mr.  Creenwood: 

This  Is  In  reply  to  your  letter  of  recent  date  where- 
in you  submit  the  following  statement  and  requests 

"I  would  like  to  know  whether  a piece 
of  property  that  has  been  bid  in  at  a 
third  sale  under  the  Jones-?  unger  Law 
(lection  11,  130)  Revised  Statutes, 

1939,  by  the  trustee  appointed  by  the 
County  Court  by  Section  11,  131,  Re- 
vised Statutes,  1939,  is  subject  to 
any  prior  taxes  or  taxes  due  on  the 
property  assessed  by  the  City  of 
Chillicothe.  In  other  words,  the 
county  trustee  bid  the  property  in  and 
now  Livingston  County  holds  title  to 
it.  Does  this  property  become  exempt 
from  taxes  of  the  city?" 

Section  11130,  Revised  Statutes  of  Missouri,  1939, 
provides  in  part  as  follows: 

’'Whenever  any  lands  have  been  or  shall 
hereafter  be  offered  for  sale  for  de- 
linquent taxes,  interest,  penalty  and 
costs  by  the  collector  of  the  proper 
county  for  any  two  successive  years  and 
no  person  shall  have  bid  therefor  a stun 
equal  to  the  delinquent  taxes  thereon, 
interest,  penalty  and  costs  provided  by 
law,  then  such  county  collector  shall  at 
the  Bext  regular  tax  sale  of  lands  for 
delinquent  taxes,  sell  same  to  the  high- 
est bidder,  and  there  shall  be  no  period 
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of  redemption  from  such  sales.  No  certifi- 
cate of  purchase  shall  issue  as  to  such  sales 
but  the  purchased  at  such  sales  shall  be 
entitled  to  immediate  issuance  and  delivery 
of  a collector's  deed.  ******  **" 


By  this  section,  when  lands  are  sold  at  a third  sale,  no  period 
of  redemption  is  provided  for,  and  the  collector  is  required 
to  issue  a deed  at  once.  The  purchaser  at  such  sale,  whether 
he  be  a private  individual  or  the  trustee  named  in  Section 
11131,  Revised  Statutes  of  Missouri,  1939,  takes  the  fee  title 
to  the  land  sold,  provided  he  complies  with  the  other  provis- 
ions of  the  statute.  Section  11131  provides  in  part  as 
follows: 


"It  shall  be  lawful  for  the  County  Court 
of  any  County,  and  the  Comptroller,  Mayor 
and  President  of  the  3oard  of  Assessors  of 
the  City  of  St.  Louis,  to  designate  and 
a point  a suitable  person  or  persons  with 
discretionary  authority  to  bid  at  all  3ales 
to  which  Section  11130  is  applicable,  and 
to  purchase  at  such  sales  all  lands  or  lots 
necessary  to  protect  all  taxes  due  and  ow- 
ing and  prevent  their  loss  to  the  taxing 
authorities  involved  from  inadequate  bids. 
Such  person  or  persons  so  designated  are 
hereby  declared  as  to  such  purchases  and 
as  title  holders  pursuant  to  collector's 
deeds  issued  on  such  purchases,  to  be  trust- 
ees for  the  benefit  of  all  funds  entitled 
to  participate  in  the  taxes  against  all  such 
lands  or  lots  so  sold.  Such  person  or 
persons  so  designated  shall  not  be  required 
to  pay  the  amount  bid  on  any  such  purchase 
but  the  collector' 8 deed  issuing  on  such 
purchase  shall  recite  the  delinquent  taxes 
for  which  said  lands  or  lots  were  sold,  the 
amount  due  each  respective  taxing  authority 
involved,  and  that  the  grantee  in  such  deed 
or  deeds  holds  title  as  trustee  for  the  use 
and  benefit  of  the  fund  or  funds  entitled 
to  the  payment  of  the  taxes  for  which  said 
lands  or  lots  were  sold.  ********" 
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On  lands  or  lots  so  purchased,  and  on  the  lands  or  lots  so 
disposed  of,  the  State,  County,  School  Districts  and  Road 
Districts  are  generally  the  political  sub-divisions  to  which 
the  taxes  belong. 

Section  6 of  Article  X of  the  Constitution  of  Missouri, 
provides  in  part  as  follows: 

"The  property,  real  and  personal,  of  the 
State,  counties  and  other  municipal 
corporations,  and  cemeteries,  shall  be 
exempt  from  taxation.  *»**#**•**" 

The  tax  funds  for  which  lands  are  sold  generally  be- 
long to  one  of  the  public  bodies  named  in  said  Section  6,  supra. 
So,  if  such  lands  are  purchased  and  held  by  a trustee  for  the 
use  and  benefit  of  these  funds  which  belong  to  political  sub- 
division of  the  state,  then  they  would  be  exempt  from  taxation 
Tinder  the  Constitution. 

In  the  case  of  State  ax  rel.  v.  Bauman,  153  S.  W.  (2d) 
31,  1.  c.  34,  the  court,  in  discussing  a question  similar  to 
the  one  here  presented,  said: 

" .ven  though  taxes  have  been  levied  and 
assessed  against  a tract  of  land  while 
under  private  ownership,  if  it  be  after- 
wards acquired  by  a governmental  agency 
such  taxes  may  not  be  collected.  3annon 
v . Burne  s , C .C  .V/  «D . iJlo  . , 39  P . 392  . And 
see  cases  cited  in  the  notes  in  30  A.L.R. 

413  and  2 A.L.R.  1535.  Since  the  City 
is  seeking  to  purchase  the  land  in  its 
public  governmental  capacity  and  not  as 
a mere  fiduciary,  the  land  becomes  immune 
from  taxation  as  soon  as  the  City  becomes 
the  owner  of  it  and  such  immunity  would 
extend  to  taxes  previously  assessed  and 
levied." 

In  the  Bauman  case,  the  court  held  that  after  the  City  of  St. 
Louis  had  acquired  the  tax  certificate  to  certain  lots  it  pur- 
chased under  a delinquent  tax  sale  in  that  city,  said  lots 
were  exempt  from  taxation  thereafter  and  that  the  city  was 
not  required  to  pay  taxes  which  accrued  from  the  date  of  the 
sale  until  the  time  for  redemption  had  expired.  The  lands 
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sold  in  the  Bauman  case  to  the  City  of  St*  Louis  were  sold  be- 
fore the  law  was  amended,  providing  for  a trustee  to  make  the 
purchase,  as  is  provided  for  under  Section  11131,  supra.  When 
the  City  of  St.  Louis,  in  the  Bauman  case,  obtained  the  cer- 
tificate of  title,  the  court  held  that  the  city  had  an  equitable 
title  to  lots.  At  1.  c.  35,  the  court  made  this  statement t 

"The  right  to  call  in  the  legal  title 
ordinarily  presupposes  an  equitable  title 
in  the  person  who  may  exercise  the  right. 

An  equitable  title  has  been  described  as 
the  right  In  the  party  to  shorn  It  belongs 
to  have  the  legal  title  transferred  to 
him  upon  the  performance  of  specified  condi- 
tions. Karalls  v.  Agnew,  111  Minn.  522, 

127  N.  W.  440.  The  act  permits  the  ap- 
plication of  this  rule  in  this  case.  There- 
fore, the  City  is  now  vested  with  the  equi- 
table title  to  the  land  and  the  land  is  not 
subject  to  taxes.  In  King  County,  Wash- 
ington v.  United  States  Ship  Board,  E.  P. 

Corp.  9 CIr.,  282  P.  950,  953  it  is  stated: 

*The  taxable  character  of  property  Is  to  be 
referred  to  the  status  of  the  real,  rather 
than  the  nominal,  owner.  Private  property 
is  not  exempt  from  taxation  because  the 
government  holds  the  legal  title  thereto, 
and  by  parity  of  reasoning  neither  Is  public 
property  taxable  because  the  naked  legal 
title  is  in  a private  person.  * -u- 

CONCLUSION 


Followring  the  principle  In  the  Jauraan  case,  the  title 
to  lands  purchase#  by  trustees  under  Section  11131,  supra,  would 
be  within  the  exempt  class  provided  for  under  Section  6,  Article 
X of  the  Constitution,  because  both  the  legal  and  equitable 
title  Is  vested  in  the  trustees  who  hold  the  lands  for  the  use 
and  benefit  of  tax  exempt  bodies. 


Respectfully  submitted. 


ApPR0V\D: 


TYpL  V?.  3URT0N 

Assistant  Attorney  General 


Rc  V McKITTRiCK 

Attorney  General 
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TAXATION: 

SOLDIERS  AIR)  SAILORS: 
DELINQUENT  TAXES: 


Penalty  and  interest  on  delinquent 
taxes  of  persons  in  military  service 
forgiven. 


June  16,  1943 


hr.  R.  L,  C-runer,  Collector 
City  of  St.  Louis 
110  City  Hall 
St.  Louis,  ilisaouri 


FI  LED 


Dear  Sir: 


Tli  s la  to  acknowledge  receipt  of  your  letter  of  rocent 
date  in  which  you  request  the  opinio  . of  thi3  department. 
Your  letter  is  as  follows: 


1 "I  have  been  informally  advised  that  under 
provisions  of  Article  V of  the  Soldiers  and 
Sailors  Civil  Relief  Act,  soldiers,  sailors 
and  others  coming  within  the  provisions  of 
this  Act  cannot  be  required  to  pay  any 
penalties  on  delinquent  taxes,  but  that  same 
would  be  discharged  upon  payment  of  the  face 
amount  of  the  tax  bill,  with  six  per  cent 
interest  per  annum,  figured  to  the  date  of 
payment . 

"Will  you  be  good  enough  to  let  us  have  your 
opinion  a3  to  whether  or  not  under  the  pro- 
visions of  this  Act,  we  are,  (1)  permitted 
to  add  to  the  bill  the  usual  two  per  cent 
for  collection  commission  in  addition  to  tho 
above  six  per  cent,  (2)  If  v:e  are  not  per- 
mitted to  add  the  two  per  cent,  are  we  then 
permitted  to  retain  two  per  cent  commission 
out  of  six  per  cent  interest. 

"The  above  will  be  a matter  of  interest  to 
all  Collectors  in  tho  State  of  Ilia  sour  I,  as 
our  offices  are  maintained  solely  on  commis- 
sions.” 


Mr.  R.  E.  Gruner 


-2- 


6-16-43 


Since  you  refer  to  Article  V of  the  Soldiers'  and 
Sailors'  Civil  Relief  Act  as  found  at  page  98,  Title  50,  App., 
we  set  forth  Subdivisions  1,  2,  3 and  4 of  Section  151  thereof, 
relating  to  taxes  and  public  lands,  as  follows: 


"(1)  The  provisions  of  this  section 
shall  apply  when  any  taxes  or  assess- 
ments, whether  general  or  special, 
falling  due  during  the  period  of  mili- 
tary service  in  respect  of  real  property 
owned  and  occupied  for  dwelling  or  busi- 
ness purposes  by  a person  in  military 
service  or  his  dependents  at  the  com- 
mencement of  his  period  of  military 
service  and  still  so  occupied  by  Ms 
dependents  or  employees  are  not  paid. 

"(2)  When  any  person  in  military  ser- 
vice, or  any  person  in  Ms  behalf, 
shall  file  with  the  collector  of  taxes, 
or  other  officer  whose  duty  it  is  to  en- 
force the  collection  of  taxes  or  assess- 
ments, an  affidavit  showing  (a)  that  a 
tax  or  assessment  has  been  assessed  upon 
property  which  is  the  subject  of  this 
section,  (b)  that  such  tax  or  assessment 
is  unpaid,  and  (c)  that  by  reason  of  such 
military  service  the  ability  of  such 
person  to  pay  such  tax  or  assessment  is 
materially  affected,  no  sale  of  such  prop- 
erty shall  be  made  to  enforce  the  collec- 
tion of  such  tax  or  assessment,  or  any 
proceeding  or  action  for  such  purpose 
commenced,  except  upon  leave  of  court 
granted  upon  an  application  made  therefor 
by  such  collector  or  other  officer.  The 
court  thereupon  may  stay  such  proceedings 
or  such  sale,  as  provided  in  this  Act,  for 
a period  extending  not  more  than  six  months 
after  the  termination  of  the  war. 

"(3)  When  by  law  such  property  may  be  sold 
or  forfeited  to  enforce  the  collection  of 
such  tax  or  assessment,  such  person  in  mil- 
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itary  service  shall  have  the  right 
to  rodeen  or  commence  an  action  to  re- 
deem such  property,  at  any  time  not 
later  than  six  months  after  the  term- 
ination of  such  service,  hut  in  no  case 
later  than  six  months  after  the  termi- 
nation of  the  war;  hut  this  shall  not 
he  taken  to  shorten  any  period,  now  or 
hereafter  provided  hy  the  laws  of  any 
State  or  Territory  for  such  redemption. 

”(4)  ./henevor  any  tax  or  assessment 
slxall  not  he  paid  when  due,  such  tax  or 
assessment  due  and  unpaid  shall  hear 
interest  until  paid  at  the  rate  of  six 
per  centum  per  annum,  and  no  other  pen- 
alty or  Interest  sliall  he  incurred  hy 
reason  of  such  nonpayment.  Any  lien  for 
such  unpaid  taxes  or  assessment  shall 
also  include  such  interest  thereon.” 


You  desire  to  ’.xiow  wlietlier  you  are  (1)  permitted  to 
add  to  the  hill  the  usual  two  per  cent  for  collection  com- 
mission in  addition  to  the  six  per  cent  interest  per  annum, 
(2)  if  not  permitted  to  add  the  two  per  cent  are  you  tlien 
permitted  to  retain  two  per  cent  collection  car- lission  out 
of  the  six  per  cent  interest  above  referred  to. 

Under  the  provisions  of  Sections  11182  and  11106,  R.  3. 
Ho.  1330,  collector  is  entitled  as  his  fee  for  collect- 
ing delinquent  taxes  two  per  cent  on  all  suns  collected, 
and  tills  is  the  two  per  cent  commission  which  you  refer  to 
in  your  letter  of  request. 

Section  11235,  R.  3.  ho.  1339,  provides  that  the  col- 
lector of  the  city  of  3t.  J-ouis  sliall  collect  the  state 
taxes  in  the  same  manner  and  to  the  same  extent  and  do  and 
perform  all  other  things  appertaining  thereto,  as  fully  to 
all  intents  and  purposes  as  now  required,  or  as  nay  he  re- 
quired, of  the  county  collectors. 

lor  the  purposes  of  t is  opinion  it  is  unnecessary  for 
us  to  set  forth  the  above  statutes. 
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It  will  be  observed,  by  the  provisions  of  Subdivision 
(4)  of  t e Soldiers1  and  Sailors’  Civil  Relief  Act,  quoted 
above,  tliat  the  rederal  statute  has  placed  on  the  delinquent 
taxes  a limitation  of  six  por  cent  inter os t per  annum,  and 
providos  that  no  other  penalty  or  interest  shall  be  incurred 
by  reason  of  3uch  nonpayment  of  taxes  by  one  who  cones  within 
the  provisions  of  the  Soldiers’  and  Seniors’  Civil  Relief  Act 
in  respect  to  all  real  property  ownod  and  occupied  for  dwell- 
ing or  business  purposes  by  a porson  in  military  service,  or 
by  his  dependents  at  the  commencement  of  his  period  of  mili- 
tary 3crvico  and  so  occupied  by  his  dependents  or  employees. 

We  thinic  that  the  Federal  legislation  excusing  the  pay- 
ment of  penalties  or  interest  by  the  Federal  government  is 
paramount  to  the  state  in  that  respect  and  that  the  limita- 
tion of  3ix  per  cent  interest  applies  all  over  the  United 
States,  but  if  the  Legislature  of  any  state  desires  to  adopt 
a more  generous  attitude  to  those  in  the  military  service  it 
may  do  so. 

Section  11085,  R.  3.  I To . 1939,  provides  In  part  as  fol- 
lows: 


"If  any  taxpayer  shall  fail  or  neglect 
to  pay  such  collector  his  taxes  at  the 
time  and  place  required  by  such  notices, 
then  it  3hall  be  the  duty  of  the  col- 
lector after  the  first  day  of  January 
then  next  onduing,  to  collect  and  account 
for,  as  other  taxes,  an  additional  tax, 
as  ponalty,  the  amount  provided  for  in 
section  11124.  Collectors  shall,  on  the 
day  of  their  annual  settlement  with  the 
county  court,  file  with  said  court  a state- 
ment, under  oath,  of  the  amount  so  received, 
and  from  whom  received,  and  3ottlo  with  the 
court  therefor:  1 rovided,  hovovor , t!iat 
said  interest  3 hall  not  be  cliargeable 
against  persons  who  arc  absent  from  their 
homes,  and  engaged  in  the  military  service 
of  this  state  or  of  the  United  3tates,  or 
against  any  taxpayer  who  shall  pay  Ills 
taxes  to  the  collector  a.t  any  time  before 
the  first  day  of  January  in  each  year: 
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Provided , that  the  provisions  of 
ti.Ls  section  shall  apply  to  the  city 
of  St.  Louis , so  far  as  the  same 
relates  to  addition  of  said  Interest, 
which.  In  said  city,  shall  be  col- 
lected and  accounted  for  by  the  col- 
lector as  other  taxes,  for  which  he 
shall  receive  no  compensation.  * -»  *»" 


The  first  proviso  in  the  above  section  has  been  on 
the  statute  books  of  the  State  of  Missouri  since  1872,  and 
our  Legislature,  in  its  wisdom  and  generosity,  has  seen  fit 
to  waive  the  payment  of  the  "additional  tax,  as  penalty" 
provided  for  in  Section  11124,  R.  S.  Mo.  1939,  as  we  herein- 
after will  show. 

While  the  first  proviso  uses  the  term  "Interest"  the 
courts  have  construed  that  word,  under  analogous  circum- 
stances, to  include  the  tern  "penalty."  In  other  wards,  any 
additional  costs  that  may  be  placed  on  the  taxpayer  because 
he  has  permitted  his  taxes  to  go  delinquent,  whether  it  be 
classified  as  foes,  commissions,  penalty  or  Interest,  is 
held  to  be  a penalty.  Vie  quote  extensively  from  the  case  of 
State  v.  Koeln,  61  S.  W.  (2d)  750,  1.  c.  753,  as  sustaining 
this  statement,  the  following: 


"v  * ■>  Vie  will  now  consider  the 
several  imposts  as  laid  by  statute 
upon  the  property  pf  the  delinquent, 
in  their  relation  to  the  delinquent. 
Unquestionably  they  impose  a duty, 
moral  and  legal,  upon  him  in  the  inter- 
est of  the  public  welfare.  He  is  re- 
quired to  pay  them,  wliatever  the  names 
they  bear;  they  are  imposed  upon  his 
property  as  a punishment  to  him  as  well 
as  for  the  purpose  of  general  deter- 
ence  of  delinquency.  They  are  essen- 
tially of  a penal  nature,  since  they 
imply  punishment.  They  are,  one  and 
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all  and  Indiscriminately,  ’costs*  to 
the  delinquent.  Also  "by  statutory 
classification  the  respondent’s  ’com- 
mission* of  2 per  cent,  on  delinquent 
taxes  collected  is  ’penalty*  as  against 
the  relator,  required  to  he  added  to 
the  tax  hill  and  collected  from  the 
party  paying  such  tax  ’as  a penalty  in 
the  aa^.e  manner  as  other  penalties  are 
collected  and  enforced. * Thus  the pen- 
alty exacted  of  the  relator  is  hy  the 
statute  (section  9935)  required  to  he 
accounted  for  hy  the  respondent  along 
with  the  interest  penalty  of  1 per  cent, 
per  month  Imposed  hy  section  9914,  supra. 
These  observations  apply  also  to  the 
city  comptroller’ s fee  of  25  cents  per 
tract  provided  for  and  required  * to  he 
taxed  as  costs  and  collected  from  the 
party  redeeming  such  tract.*  Not  only 
is  the  fee  an  incident  and  part  of  the 
penalty  exacted  from  the  delinquent, 
hut  considered  as  costs  eo  nomine  it  is 
essentially  penal.  It  is  said  in  15 
Corpus  Juris  at  page  19,  right  column: 

*In  their  origin  costs  were  known  as  a 
punishment  of  the  defeated  person  * * > 
rather  than  as  a recompense  to  the  suc- 
cessful party.  * * ♦ The  latter  theory 
obtains  * * * in  the  legislation  in  regard 
to  it.’  In  volume  7 of  Ruling  Case  Law, 
page  780,  it  Is  stated  that  'the  terms 
*feos"  and  "coats"  are  sometimes  used 
interchangeably  as  having  the  same  appli- 
cation.’ ’Strictly  speaking  the  two  terms 
are  not  synonymous.  The  term  "costs*  in- 
cludes fees  and  reimbursements  consisting 
of  fixed  and  unalterable  amounts  previous- 
ly specified  hy  laws,  regulations  or  tar- 
iffs,* etc.  15  C.  J.  p.  21,  top  1 col. 

It  follows  that  as  used  In  the  chapter  on 
taxation  in  the  Revised  Statutes  the  ex- 
pressions ’commissions,'  ’interest,’ 

’fees,’  and  'costs'  are  included  in  the 
generic  term  'penalty.' 
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"With  regard  to  what  nay  be  called 
the  interest  penalty,  this  court  in 
banc,  in  Seaboard  Rational  Bank  v. - 
• oeston,  17 S . o»  49,  loc.  cit.  62, 

75  S.  W.  464,  held,  that  the  statute 
(now  section  9914)  does  not  change 
the  character  of  the  imposition;  that 
it  is  not  an  Additional  tax*  at  all, 
for  regarded  as  a tax  it  would  or  pos- 
sibly might  be  illegal,  as  the  amount 
of  the  taxes  that  the  Constitution 
permitted  had  already  been  levied;  and 
that  it  is  not  ’interest’  in  any  proper 
sense,  because  it  is  a penalty  imposed 
for  a failure  to  discharge  a duty  that 
can  be  lawfully  demanded.  See,  also, 

St.  Francis  Levoo  District  v.  Dorroh, 

316  Ko.  398,  loc • cit.  410-413,  289  S. 

W.  925;  4 Cooley  on  Taxation  (4th  Ed.) 

Sec.  1821,  p.  3573;  State  ex  rel.  Gold 
Xines  v.  Superior  Court,  93  Wash.  435, 

161  ?.  77;  Jones  v.  Williams  (Tex.  Sup.) 

45  3.  W.  (2d)  130,  136,  79  A.  L.  R.  983, 
and  cases  there  cited.  And  the  same 
rule  applies  to  other  burdens  imposed 
by  statute  for  the  nonpayment  of  delin- 
quent taxes,  which  being  in  the  nature 
of  penalties  (State  ex  rel.  v.  Coos 
County,  115  Or.  300,  237  P.  678,  679; 

Colby  v.  liedford,  85  Or.  485,  487,  167 
P.  487;  Jones  v.  Williams,  supra)  clear- 
ly come  within  the  broad  scope  of  the 
word  ’penalties,'  which  is  defined  as 
’an  exaction  in  the  nature  of  a punish- 
ment for  the  non-performance  of  an  act, 
or  for  the  performance  of  an  unlawful 
act,  and  involving  the  idea  of  punishment, 
whether  enforced  by  a civil  or  criminal 
action  or  proceeding.'  Law  Dictionary, 
Ballentine,  p.  948;  Hall  v.  Norfolk  & W. 

R.  Co.,  44  W.  Va.  36,  28  S.  E.  754,  41 
L.  R.  A.  669,  67  Am.  St.  Rep.  7 57 . 


The  courts  have  held  that  a liberal  construction  must 
be  placed  on  statutes  for  relief  of  soldiers  and  sailors. 
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and  we  quote  from  130  A.  L.  R.f  page  776,  as  follows: 


"It  lias  been  held  tnat  It  was  not 
the  legislative  intent  that  the 
remedial  purpose  of  the  Soldiers' 
fluid  Sailors'  Civil  Relief  Act  should 
oe  defeated  by  a narrow  or  technical 
construction  of  the  language  used. 

Thu. 8 , in  Clark  v.  kechanics'  American 
Nat.  Bank  (1922;  CCA  8th)  28 2 F.  589, 
it  was  held  that  a statute  of  this 
nature  should  be  liberally  construed 
in  favor  of  the  rights  of  the  roan  en- 
gaged in  military  service,  absorbed 
by  the  exacting  duties  required  of 
him,  and  unable  to  give  attention  to 
matters  of  private  business. 


In  your  letter  of  request  you  have  referred  to  the 
Federal  Soldiers'  and  Sailors'  Civil  Relief  Act  and  also 
you  have  enclosed  a copy  of  the  opinion  of  the  City  Coun- 
sellor's office  of  the  city  of  St.  Louis,  which  refers 
only  to  the  Federal  let.  We  think  that  the  state  law, 
namely,  the  first  proviso  in  Section  11085,  supra,  must  be 
considered  on  tills  question.  Tills  state  lias  seen  fit  to 
forego  the  collection  of  Interest  from  those  "who  au*e  ab- 
sent from  their  homes,  and  engfliged  in  the  military  service 
of  this  state,  or,  of  the  United  States”;  that  is,  those 
who  come  within  the  first  proviso  of  said  Section  11085, 
supra. 


Since  the  court  in  the  above  opinion  iias  classified 
the  collector's  commission  of  two  per  cent  on  delinquent 
taxes  collected  as  "penalty"  as  against  the  taxpayer  and, 
further,  states  tiiat  "in  the  chapter  on  taxation  in  the  Re- 
vised Statutes  the  expressions  'commissions,'  'interest,' 
•fees,'  and  'costs'  sire  included  in  the  generic  term  'penalty 
we  are  constrained  to  hold  that  the  collector  is  not  entitled 
to  chflLrge  the  persons  who  are  absent  from  their  homes,  and  en 
gaged  in  the  military  service  of  this  state,  or  of  the  United 
States,  the  two  per  cent  commission  for  collecting  delinquent 
taxes,  and  is  not  permitted  to  add  said  commission  to  the  tax 
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bill.  And,  since  he  Is  not  permitted  to  charge  the  two  per 
cent  commission  on  delinquent  real  estate  taxes,  we  do  not 
think  he  is  entitled  to  deduct  It  from  any  other  portion  of 
the  taxes  paid  by  those  who  are  entitled  to  be  excused  from 
paying  interest  by  reason  of  military  service.  It  will  be 
noted  that  Subdivision  4 of  Section  151  of  the  Federal  Act, 
quoted  aoove,  provides  that  "no  other  penalty  or  interest 
shall  oe  Incurred  by  reason  of  such  nonpayment"  and,  since 
a commission,  as  used  in  our  tax  statutes  of  Missouri,  is  a 
penalty,  we  do  not  think  the  collector  could  charge  a person 
in  the  military  service  such  commission. 


COMCLuSIOH 


It  is,  therefore,  oar  opinion  that  the  collector  is 
not  permitted  to  add  two  per  cent  commission  for  collecting 
delinquent  taxes  from  those  engaged  in  the  military  service, 
that  is,  those  who  come  within  the  provisions  of  Subdivision 
1 of  Section  151  of  Article  V of  the  Soldiers'  and  Tailors 1 
Civil  Relief  Act  as  set  out  above. 

It  is  further  our  opinion  that  the  collector  is  not 
entitled  to  deduct  a two  per  cent  commission  from  any  other 
portion  of  the  taxes  tiiat  may  be  collected  from  those  who 
come  within  the  provisions  of  the  foregoing  subdivision. 


Respectfully  submitted. 


CCVELL  R.  HEW ITT 

Assistant  Attorney-General 


APPROVED! 


ROY  -tcKITTRICK 
Attorney -General 
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COUNTY  May  not  reduce  interest  on  outstanding  loans 
COURT:  and  may  not  change  school  fund  mortgage  by 

attaching  "writer"  to  the  mortgage. 


June  24, 


1943 


Mr.  Charles  S.  Greenwood 
Proseouting  Attorney 
Livingston  County 
Chillioothe,  Missouri 


Dear  Mr.  Greenwood: 


This  will  acknowledge  receipt  of  your  letter  of  re- 
cent date  in  whioh  you  request  an  opinion  from  this  de- 
partment and  the  basis  of  your  request  is  as  follows: 


"Tho  County  Court  of  this  County 
finds  that  the  money  in  the  school 
fund  is  accumulating  so  rapidly 
that  they  are  unable  to  keep  it 
loaned  out  at  the  present  rate  of 
interest  they  are  charging.  The 
Court  would  like  to  reduce  the  in- 
terest rate  on  all  loans  made  from 
now  on  and  at  the  same  time  reduce 
the  interest  on  outstanding  loans 
to  the  same  rate.  Tho  question 
they  are  asking  is,  in  order  to  re- 
duce the  interest  on  outstanding 
loans  will  they  have  to  coll  in  the 
loan  and  re-finance  going  through 
the  complete  formula  of  bringing 
the  abstract  down  to  date  or  can 
they  attach  a writer  to  tho  out- 
standing note  stating  that  from 
this  date  the  note  will  boar  the  re- 
duced rate  of  interest'’ 

"I  am  not  sure,  personally,  that  the 
Court  has  the  authority  to  reduoe 
the  interest  rate  on  outstanding 
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loan.  At  any  rate  you  can  gather 
from  my  questions  what  the  Court  has 
in  mind  and  the  desired  opinion  from 
your  office  as  to  whether  or  not  un- 
der the  law  they  are  permitted  to 
take  this  procedure  of  reducing  In- 
terest rate  on  outstanding  loans." 


Directing  our  attention  to  the  statutes  and  deci- 
sions whioh  concern  the  oounty  court  and  its  administra- 
tion of  the  school  funds,  we  find  that  by  Section  10378 

R.  S.  Mo«,  1939,  the  oourt  is  given  jurisdiction  of 
county  school  funds.  V/e  do  not  quote  this  section  and 
merely  cite  the  leading  oase,  Saline  County  v.  Thorp,  88 

S.  Vf.  2d  183,  337  Mo.  1140. 


In  Seotion  10373  R.  S.  Mo.,  1939,  the  duty  of  the 
oounty  court  with  respect  to  the  administration  of 
oounty  school  funds  is  set  out,  and  we  quote  this  seo- 
tion in  full: 


"It  is  hereby  made  the  duty  of  the 
several  county  oourts  of  this  state 
to  diligently  oollect,  preserve  and 
securely  invest,  at  the  highest 
rate  of  interest  that  can  be  ob- 
tained, not  exceeding  eight  nor  less 
than  four  per  cent  per  annum,  on  un- 
encumbered real  estate  security, 
worth  at  all  times  at  least  double 
the  sum  loaned,  and  may,  in  its  dis- 
cretion, require  personal  seourity 
in  addition  thereto,  the  proceeds  of 
all  moneys,  stocks,  bonds  and  other 
property  belonging  to  the  county 
school  fund;  also,  the  net  proceeds 
from  the  sale  of  estrays;  also,  the 
clear  proceeds  of  all  penalties  and 
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forfeitures,  and  of  all  fines  col- 
lected in  the  several  counties  for 
any  breach  of  che  penal  or  military 
laws  of  this  state,  and  all  moneys 
which  shall  be  said  by  persons,  as 
an  equivalent  for  exemption  from 
military  duty,  shall  belong  to  and 
be  securely  invested  and  sacredly 
preserved  in  the  several  counties 
as  a county  public  school  fund,  the 
income  of  which  fund  shall  be  col- 
lected annually  und  faithfully  ap- 
propriated for  establishing  and 
maintaining  free  publio  schools  in 
the  several  counties  of  this  state. " 


Seourity  for  the  loans  and  the  administration  and 
procedure  required  is  found  in  Section  10384  R.  S.  Mo., 
1939.  Because  of  its  length  we  do  not  quote  this  sec- 
tion, but  merely  cite  same  for  your  convenience. 


Now  turning  to  the  section  which  provides  for  ad- 
ditional seourity,  which  in  the  discretion  of  the  court 
might  be  required,  we  find  that  Section  10386  R.  S.  Mo., 
1939,  provides  the  right  of  the  court  to  exeroise  its 
judgment  whenever  it  deems  it  necessary  to  require  addi- 
tional seourity  for  the  better  preservation  of  school 
funds.  These  latter  sections  of  the  statutes  are  noted 
for  the  purpose  of  showing  the  extreme  oare  required  by 
the  county  court  in  its  administration  of  these  funds. 


As  to  the  security  of  sohool  fund  loans  we  find 
this  provision  in  Article  XI,  Section  10  of  the  Missouri 
Constitution,  page  153c: 


"All  county  sohool  funds  shall  be 
loaned  only  upon  unencumbered  real 


Mr.  Charles  S.  Greenwood 


4- 


June  24,  1943 


estato  seourlty  of  double  the  value 
of  the  loan,  with  personal  security 
in  addition  thereto." 


A provision  for  tho  order  of  sale  under  n general 
power  to  sell  may  be  found  in  Section  10307  R.  S.  Mo., 
1939.  This  section  provides  a detailed  foreclosure 
procedure  in  the  event  a sohool  mortgage  shall  beooiae 
due  and  payable.  Article  VI,  Section  36  of  the  Mis- 
souri Constitution  at  page  121c  reads  as  follows: 


"In  each  county  there  shall  be  a 
county  court,  whioh  shall  be  a 
court  of  record,  and  shall  have 
jurisdiction  to  transact  all  county 
and  such  other  business  as  may  be 
prescribed  by  law.  The  court 
shall  consist  of  one  or  more  Judges, 
not  exceeding  three,  of  Tjhora  tho 
probate  Judge  may  bo  one,  as  may  be 
provided  by  law." 


The  oounty  courts,  as  such,  have  limited  Jurisdic- 
tion, and, being  creatures  of  statutory  origin,  have  no 
common  law  or  equitable  jurisdiction.  Because  of  their 
statutory  origin  these  oourts  have  only  the  authority  to 
do  what  is  permitted  by  statutes.  Sustaining  this 
thought  are  the  decisions  in  St*  Louis  v.  Meuke,  95  S. 

W.  2d  818,  and  State  ex  rel.  Johnson,  138  Mo.  App.,  l.c. 
314. 


Supporting  the  proposition  that  oounty  oourts  are 
not  general  agents  of  the  oounties  of  the  State  but  are 
courts  with  limited  Jurisdiction  and  any  aots  outside 
of  their  statutory  authority  are  null  and  void  are  the 
decisions  in  Boyles  v.  Gibbs,  158  S.  V*  590,  251  Mo. 

492;  Sturgeon  v.  Hampton,  88  Mo.  203;  King  v.  Maries 
County,  249  S.  W.  418,  297  Mo.  488;  State  ex  rel.  Clin- 
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ton  County  Court,  185  S.  W.  1149,  193  Mo.  App.  373. 


The  question  of  the  duties  of  the  county  court 
with  respect  to  loans  has  been  before  the  oourts  of  thl 
State  many  times,  and  in  Montgomery  County  v.  Auchley, 
15  S.  W.,  l.o.  629,  103  o.  492,  50r , we  find  the  fol- 
lowing s 


"In  Veal  v.  County  Court,  15  Mo. 

412,  the  county  court  had  loaned 

sohool  funds  at  ten-per-cent,  in- 
terest, and  afterwards,  on  the  pe- 
tition of  the  inhabitants  of  the 
township  to  viilch  the  funds  loaned 
belonged,  the  court  reduced  the 
rate  of  interest  to  six  per  cent. 

This  court  held  that  this  order  re- 
ducing the  interest  was  illegal,  and 
Judge  Scott,  in  referring  to  those 
funds  and  the  nature  of  the  trust 
assumed  by  the  county  oourts,  in  re- 
gard to  them,  said:  * In  relation  to 
those  funds  tho  county  courts  are 
trustees.  They  have  no  authority 
to  dispose  of  tho  principal  intrusted, 
or  any  of  its  interest,  otherwise 
than  is  prescribed  by  law.  There  is 
no  difference  in  this  respeot  between 
the  principal  and  interest  of  these 
funds.  If  they  can  give  away  the 
one,  they  oan  give  away  the  other.*  * 

* The  welfare  of  the  state  is  concerned 
in  the  education  of  the  children.  She 
has  provided  ud  is  providing  means 
for  that  purpose,  not  only  for  those 
now  in  existence,  but  for  those  who 
may  come  after  them.  The  fund,  as  has 
been  said,  is  a permanent  one,  and,  if 
every  man,  woman  and  child  in  a town- 
ship should  petition  the  county  court 
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to  give  away,  that  which  is  by  law 
intrusted  to  it  for  the  education  of 
its  children,  it  should  without  hes- 
itation reject  their  prayer.*" 


In  this  decision  Thomas,  J. , makes  this  observa- 
tion: 


„*****  v^e  deem  it  a wholesome 
rule  to  hold  county  courts  to  a 
strict  performance  of  their  duties 
in  the  management  of  this  trust . 
With  all  these  stringent  provi- 
sions large  sums  of  these  moneys 
sire  frequently  lost  through  negli- 
gent management.  We  would  regard 
it  as  hazardous  to  lay  down  the 
doctrine  that  county  courts  may 
delegate  the  power  to  approve  a 
loan  and  the  security  for  a loan.* 


See  also  Diffenderfer  and  others  v.  Board  (St.  Louis 
Public  School)  25  S.  W. , l.c.  544. 

* 


A decision  in  point  Veal  v.  Chariton  County,  15  Mo. 
412.  In  this  case  the  county  court  had  loaned  school 
funds  at  ten  per  cent  and  afterwards,  on  the  petition  of 
the  inhabitants  of  the  township,  the  court  reduoed  the 
rate  of  interest  to  six  per  cent.  This  decision  also 
cites  the  following  cases;  Board  v.  Boyd,  58  Mo.  276; 
Jones  v.  Mark,  53  Mo.  147;  Montgomery  County  v.  Auchley, 
92  Mo.  126,  4 S.  W.  425;  Ray  County  v.  Bentley,  49  Mo. 
236  . 
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CONCLUSION 


From  the  above  and  foregoing  it  is  therefore  the 
opinion  of  this  department  that  the  oounty  court  has  no 
authority  to  reduce  the  Interest  on  an  outstanding 
sohool  fund  mortgage  loan  nor  does  the  oourt  have  the 
authority  to  change  the  terms  and  conditions  of  the 
mortgage  and  note  by  attaching  a "wpite*"  to  the  mort- 
gage already  in  force.  The  court  may  in  its  discre- 
tion "diligently  collect,  preserve  and  seourely  Invest, 
at  the  hightest  rate  of  interest  that  oan  be  obtained, 
not  exceeding  eight  nor  less  than  four  per  cent  per  an- 
num, on  unencumbered  real  estate  security"  on  any  new 
loans. 


Respectfully  submitted. 


L.  I.  liORRIS 

Assistant  Attorney-General 


APPROVED : 


ROT  McKITTRICK 

Attorney -General 


LIL1:FS 


SCHOOLS: 
BOARD  OF 
DIRECTORS: 


Shall  purchase  from  building  fund  addi- 
tional land  required  for  proper  sanitation 
of  school  house. 


July  27,  1943 


FILED 

3S 


Mr.  '.  _.  Gray,  I resident 
Oak  Grove  School  Board 
R . F • D . 9 

Springfield,  Missouri 


Dear  Mr.  Gray: 


This  will  acknowledge  rooeipt  of  your  letter  of  recent 
date,  the  full  text,  omitting  caption  and  signature,  is  as 
follows : 


"A  sanitary  condition  at  our  School 
makes  it  necessary  that  we  enlarge  our 
sewerage  disposal  field. 

"We  are  at  present  unable  to  purchase 
any  additional  land  from  our  inciden- 
tal funds,  however  we  are  In  position 
to  uurohase  the  necessary  land  from 
out  of  the  School  Building  Fund  if 
this  may  be  done  legally. 

"7/ill  you  pleaso  advise  as  to  purchas- 
ing land  for  such  purposes  with  School 
Building  Fund  money." 


An  examination  of  thu  laws  applicable  to  all  classes  of 
schools  shows  at  Section  10337  R.  S.  Mo.,  1939,  this  lan- 
guage: 


"The  board  of  directors  or  board  of 
education  shall  have  the  oare  and 
keeping  of  all  property  belonging  to 
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the  district,  an?  shall  provide  the 
necessary  globes,  maps,  charts,  ap- 
paratus, supplementary  books,  end 
other  material  Tor  the  use  of  the 
school.  The  board  shall  keep  the 
sohoolheuses  and  other  buildings  in 
good  repair,  the  grounds  belling 
thereto  In  good  condition,  and  shall 
provide  fuel,  heatlnu  apparatus,  and 
other  7aaterial  and  appliances  neces- 
sary for  the  proper  heating,  lighting, 
ventilation  and  sanitation  of  the 
sohoolhousas;  shall  have  the  floors 
sweat  and  the  fires  made  at  the  ex- 
oenoe  of  the  district,  end  cause  an 
accurate  account  of  the  expense 
thereof  to  be  kept  and  a report  of 
the  same  to  bo  made  at  the  next  an- 
nual mooting.  *********-« 


As  your  letter  does  not  specify  whether  or  not  school 
district  Mo.  90  is  a consolidated  district,  for  the  purpose 
of  this  opinion  v:e  will  assume  that  the  some  is  not  a con- 
solidated district,  and  that  the  laws  applicable  to  all 
classes  of  schools  will  apply.  At  Section  10366 , we  find 
detailed  nrovi3ions  fox  school  moneys.  Because  of  its 
extreme  length  v/o  do  not  quote  the  statute  in  full*  It 
provides  that  all  moneys  arising  from  taxation  shall  be 
paid  out  only  for  the  purposes  for  which  they  are  levied 
and  collected.  This  section  provides  for  the  following 
different  funds:  teachers*,  incidental,  building,  free 
textbook,  sinking,  and  interest*  That  portion  of  the 
statute  useful  to  us  further  provides  that  all  money  de- 
rived from  taxation  or  received  from  the  state  for  building 
purposes  from  sale  of  school  site,  schoolhouse  or  school 
furniture  from  insurance  and  sale  of  bond3  shall  be  placed 
to  the  credit  of  the  building  fund.  The  statute  is  clear 
and  unambiguous  and  sets  out  specifically  the  manner  and 
means  for  the  distribution  of  sohool  funds  coming  into  the 
hands  of  the  school  directors. 
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Turning  now  to  Section  10429  R.  S.  Mo.,  1939,  which 
involves  the  payment  of  Indebtedness,  we  find  the  exact 
language  of  the  statute  to  be  as  follows: 


"Upon  the  order  of  the  board  of  di- 
rectors, it  shall  be  the  duty  oi  tne 
district  clerk  to  draw  warrants  on 
the  county  treasurer  in  favor  of  any 
party  to  whom  the  district  has  be- 
come legally  indebted,  either  for 
services  as  teacher,  for  material  our- 
ohased  for  the  use  of  the  school,  or 
' material  or  labtir  in  the  erection  of 
of  a schooihouse  for  said  distriot — 
the  said  v;arrant  to  be  paid  out  of  any 
moneys  in  the  appropriate  funds  in  the 
hands  of  the  said  treasurer  and  belong- 
ing to  the  district.  The  soecies  of 
Indebtedness  must  be  clearly  stated  and 
should  be  drawn  on  its  appropriate  fund; 
all  moneys  for  teacher a*  wages  on  the 
teachers*  fund;  all  faonoys  used  in  the 
purchase  of  a site , erection  a,  build- 
ing thereon, 'an'3  furnishing  tHe  same, 
on  building  fund ; said  al  L otTier  ex- 
penses  to  be  paid  out  of  the  incidental 
fund:  ****"*******  - * * « 

CSranhasis  ours) 


The  statutes  above  quoted  seem  to  be  olesr  and  un- 
ambiguous and  need  no  interpretation,  and  therefore  we 
conclude  as  follows: 


CONCISION 


The  board  of  directors  of  a sohool  distriot  shall  pro- 
vide for  the  proper  sanitation  of  the  school  house  and  may 
purohase  from  the  building  fund  additional  land  adjoining 
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school  premises  for  the  purpose  of  providing  for  proper 
sanitation  arrangements  necessary  in  the  conduct  of  school 
affairs.  v'e  further  conclude  that  the  only  fund  avail- 
able for  the  purchase  of  this  additional  property  is  the 
building  fund  and  in  no  instance  can  the  incidental  funds 
be  used  for  such  purposes. 


Respectfully  submitted, 


L.  I.  -"0RRI3 

Assistant  Attorney-General 


APPROVED: 


ROY  I'cJCITTRTC 
Attorney-General 


LII'tFS 


DkAjTkAGE  DISTRICTS : ) Hot  responsible  for  upkeep  of  tneir  bribes 
. D LID  : ) after  expiration  of  charter;  authorities 

whose  duty  ic  is  to  maintain  road  on  which 
oridis;e  is  constructed  by  di^aina -o  istrict 
may  repair  and  maintain  such  orid~e. 

December  20,  1043 


> ' 


Honorable  Charles  S • Greenwood 
Prosecuting  Attorney 
Llvin  st  _>n  County 
Chill icothe,  Missouri 


Dear  Mr.  Greenwood: 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  December  17th  in  which  you  request  an 
opinion  of  this  Department . Your  opinion  request,  omitting 
caption  and  signature,  is  as  follows: 

9 

"Our  County  court  hero  has  requested  me 
to  get  an  opinion  from  you  on  the  follow- 
ing proposition. 

"On  the  14th  day  of  April,  1917,  in  the 
Circuit  Court  of  Livingston  Cdunty,  Mis- 
souri, the  following  order  was  made  in- 
corporating the  Cream  Ridge  Drainage 
District.  *1  herefore,  it  is  ordered, 
adjudged  and  decreed  that  the  foregoing 
described  lands  and  other  property  in 
said  proposed  drainage  district  be,  and 
the  saie  is  hereb;  organized,  formed 
and  incorporated  Into  and  is  hereby  de- 
clared a Drainage  District  under  the 
provisions  of  the  Statutes  of  the  State 
of  Missouri,  exxacted  by  tho  47th  General 
Assembly,  approved  .-larch  24,  1913,  and 
found  on  pages  232  to  267,  both  pages 
included,  of  tho  laws  of  Missouri,  1913; 
and  the  name  of  the  said  corporation  shall 
be  the  Cream  Ridge  Drainage  District,  and 
the  said  corporation  shall  continue  for  a 
period  of  twenty-five  years  •* 

"Thib  district  has  not  functioned  for  sometime 
and  at  tho  expiration  of  the  twenty-five  years 
from  the  date  of  incorporation  its  indebtedness 
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shows  all  paid  and  its  oridges  In  good 
shape.  Since  the  date  of  expiration  a 
bridge  has  washed  out  and  the  question  in 
the  mind  of  the  Court  is  whether  or  not 
the  County  is  now  responsible  for  replac- 
ing or  repairing  this  oridge.  The  district 
takes  the  position  that  the  corporation  has 
expired  by  limitation  of  time  though  no 
action  was  ever  taken  to  terminate  or  wind 
up  the  affairs  of  the  district. 

"Kay  I have  your  answer  at  your  earliest 
convenience  as  to  who  is  responsible  in  this 
matter." 


Section  12324,  K.  S.  Ho.  1939,  provides  the  maimer  in 
which  drainage  districts  organized  under  the  circuit  courts  in 
this  State  are  to  be  formed.  This  section  of  the  statute,  and 
sections  following,  are  the  laws  under  which  the  drainage  district 
in  question  was  formed  twenty-five  years  ago.  Section  12324, 
aforesaid,  is  a lengthy  section  and  there  is  only  part  of  it  which 
is  relevant  to  the  question;  consequently,  we  will  only  cite  that 
part,  as  follows: 

"The  owners  of  a majority  of  the  acreage 
in  any  contiguous  Dody  of  swamp,  wet  or 
overflowed  lands,  or  lands  subject  to 
overflow,  situate  in  one  or  more  counties 
in  this  state,  may  form  a drainage  district 
for  the  purpose  of  naving  such  lands  and 
other  property  reclaimed  and  protected  from 
the  effects  of  water,  for  sanitary  or  agri- 
cultural purposos,  or  w hen  the  same  may  oe 
conducive  to  the  public  health,  convenience 
or  welfare,  or  of  public  utility  or  benefit, 
oy  drainage  or  otherwise,  and  for  tlxat  pur- 
pose they  may  make  and  sign  articles  of  as- 
sociation, in  which  shall  oe  stated:  The 
name  of  the  district,  and  the  numbor  of  ye  are 
the  same  is  to  continue ; * * * * > * a 

(t/nder  scoring  ours  . ) 

It  will  be  noted  that  in  the  formation  of  the  Cream  Ridge 
Drainage  District  that  the  order  set  out  in  your  request  and  made 
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by  the  Circuit  Court,  provides  as  to  the  name  of  such  corpora- 
tion and  that  it  should  exist  for  a certain  specified  period  of 
time,  to-wit,  twenty-five  years, 

e next  wish  to  cite  you  to  ; action  12326,  K.  S.  Mo, 

1939,  which  is  another  longthy  provision,  and  we  again  will  only 
cite  that  part  which  is  pertinent  to  this  issue.  This  part  pro- 
vides as  follows: 

"*  a the  circuit  court  shall  by  its 
order,  duly  entered  of  record,  duly 
declare  and  decree  said  drainage  district 
a public  corporation  of  this  state,  for 
£ nob  exceeding  the  tl  ,e  mentioned  in 

said  'articles  of  association  signed  and 

filed,  » » rv"»  * 

In  view  of  tiie  order  of  the  i ircuit  Court  and  the 
statutes  v;hioh  we  have  cited,  re  must  reach  the  conclusion  that 
the  Cream  Ridge  Drainage  District  was  organized  for  a period  of 
twenty-five  years,  as  stated  in  the  order  of  the  court.  3’or  the 
Circuit  Court  to  Incorporate  this  drainage  district  for  a period 
in  excess  of  the  length  of  time  requested  by  the  parties  asking 
its  incorporation,  would  bo  to  violate  Section  12326,  supra, 
since  under  that  section  of  the  statute  the  court  shall  not  in- 
corporate for  a porlod  longer  than  requested.  Therefore,  re 
reach  the  conclusion  that,  since  this  drainage  district  was 
organized  and  incorporated  on  the  14th  day  of  April,  1917,  and 
since  the  period  of  time  for  which  it  vas  Incorporated  was  set 
oy  the  court  at  twenty-five  years,  the  original  charter  and  per- 
mit of  this  drainage  district  under  the  Circuit  Court  expired 
on  the  14th  day  of  April,  1942.  ’io  will  assume,  for  the  purpose 
of  this  opinion,  that  there  has  bean  no  efx’ort  made  to  extend  the 
period  of  incorporation  of  this  drainage  district  and  that  no  order 
granting  such  extension  has  been  made. 

Vie  next  wish  to  cite  you  to  14A  C.  J,,  page  1099,  l ection 
3689,  entitled  "Limitation  of  Term."  This  reeds  as  follows: 

"After  the  period  of  existence  of  a corpora- 
tion has  expired  by  force  of  express  provision 
in  its  charter,  or  in  a general  law,  and  In  the 
absence  of  any  statutory  provision  authorizing 
its  extension  or  continuance,  it  becomes  ipso 
facto  dissolved,  and  no  longer  has  any  exist- 
once  at  all,  either  do  .jure  or  do  facto,  for 
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there  is  no  law  under  which  It  can  longer 
exist." 

Along  this  line  re  would  also  like  to  cite  you  to  the 
case  of  Ueraraoc  Spring  Park  Co.  v.  Gibson,  188  S.  W.  179,  1.  c. 

181  (Mo.  Sup.),  vherein  the  court  made  the  following  statement: 

"Did  it  so  far  expire  by  statutory  limita- 
tion as  that  it  could  not  be  sued  as  a 
corporation  22  years  after  its  attempted 
organization?  e think  that  this  question 
must  be  likewise  answered  in  the  affirmative. 

It  has  been  held  in  this  state  under  our 
statute  (section  19,  G.  £.  1865)  that  after 
the  expiration  oy  statutory  limitation  of  a 
corporation^  life,  its  property  goes  to  Its 
directors  as  trustees  for  the  stockholders, 
and  does  not,  as  at  common  law,  revert  to 
the  grantor  (Bradley  v.  Reppell,  133  Mo. 
loc.  cit.  552,  32  S.  W.  645,  34  S.  W.  841, 

54  Am.  t.  Rep.  685;  Richards  v.  Coal  Co., 

221  Mo.  loc.  cit.  158,  119  S.  W.  953).  From 
tills  alone  it  follows  on  principle  that  the 
defunct  corporation  could  not  be  sued  after 
Its  dissolution  and  death  by  the  expiration 
of  its  charter;  in  such  v/ise,  at  least  as  to 
foreclose  a lien  against  lands  it  no  longer 
owned,  but  which  by  operation  of  law  had 
passed  to  its  late  directors  as  trustees  for 
its  shareholders.  For  the  corporate  entity 
is  dead  ipso  facto  (10  Cyc.  1271)  when  its 
statutory  years  are  accomplished  and  its 
holdings  of  whatever  sort,  by  force  of  the 
statute,  pass  to  others  (section  19,  p.  329, 

G.  f . 1065;  Bradley  v.  Reppell,  133  Mo.  loc. 
cit.  552,  32  S.  W.  645,  34  S.  r.  841,  54 
Am.  St.  Rep.  685;  McCoy  v.  Farmer,  65  Mo. 

244) ." 

e,  therefore,  must  conclude  that  the  Cream  ltidge  drain- 
age District  existed  for  the  period  of  time  specified  oy  the 
Circuit  Court  in  which  it  was  organized,  and  under  the  decisions 
cited  auove  we  further  necessarily  must  conclude  that  this  drain- 
age district  Is  no  longer  in  existence.  It  is  true  that  there  are 
certain  rays  in  which  a corporation  of  this  type  may  oe  dissolved. 
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V,e  find  under  Section  12361,  i.  S.  Mo,  1939,  that  at  any  tine 
during  the  corporate  life  of  such  drainage  district,  when  all 
outstanding  bonus  s :all  have  been  paid  and  when  all  other 
lnueotedneas  of  said  district  shall  have  been  paid  or  when 
there  is  sufficient  money  on  hands  to  pay  any  and  all  outstand- 
ing indebtedness,  and  when  there  is  sufficient  money  on  hands 
to  pay  the  costs  of  dissolution  of  said  corporation  as  therein- 
after provided,  the  board  of  supervisors  may,  and  on  a petition 
of  one- tenth  of  the  land  owners,  shall,  call  a meeting  of  the 
land  owners  in  such  district  for  the  purpose  of  determining 
whether  or  not  said  disctrict  shall  be  dissolved  and  its  corporate 
life  terminated.  However,  it  rill  readily  oe  seen  that  this 
section  is  for  the  purpose  of  dissolving  a corporation  of  this 
kind  during  the  time  that  its  corporate  charter  is  in  effect, 
and  not,  as  in  the  instant  case,  when  tho  charter  has  expired 
due  to  the  fact  that  the  time  for  its  existence  has  elapsed. 

Y.e  also  note  from  your  request  that  at  the  time  of  the 
expiration  of  tho  twenty-five  years,  the  cream  Ridge  Drainage 
District  had  paid  all  of  its  lndeotedness  and  the  bridges  con- 
structed oy  it  were  at  that  time  in  good  condition.  The  question 
now  arises  as  to  v&o  is  to  repair  the  Dridges  constructed  by 
the  Cream  nidge  drainage  district.  For  answer  to  this  proolom 
we  wish  to  cite  you  to  ? oction  12354,  R.  S.  Mo.  1939,  and,  as  in 
the  former  provisions  wo  cited  you,  this  section  is  long,  so  we 
will  cite  only  the  part  which  we  feel  will  have  any  bearing  upon 
the  quoation  in  hand.  In  speaking  of  new  bridges  and  enlargements, 
ve  find  the  following  provision: 

"*  ■»  #,  and  after  such  bridge  has  ocen  con- 
structed it  shall  oecome  a part  of  the  road 
over  which  it  is  constructed  and  shall  be 
maintained  by  the  authority  authorized  by 
law  to  maintain  the  road  of  which  it  becomes 
a part.  If  said  oridge  has  oeon  constructed 
by  the  drainage  district  end  has  become  a part 
of  said  road  and  is  then  destroyed  the  author- 
ities having  control  of  the  road  are  authorized, 
if  they  desire,  to  reconstruct  such  bridge:  * 

In  other  words,  if  the  Cream  Ridge  drainage  District  con- 
structed orldges  on  certain  roads  and  across  certain  ditches,  under 
this  section  these  bridges  oecome  part  of  the  road,  and  If  the 
authorities,  or  the  County  Court  in  this  case,  wanted  to  repair 
those  oridges  they  are  authorized  under  this  section  of  the  statute 
to  do  so.  This  Department  fools  that  the  only  way  that  tho  bridge 
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in  question  can  be  repaired.  Is  oy  the  action  of  the  County 
Court,  as  this  la  a county  road.  The  Cream  uidge  Drainage 
district  is  out  of  existence  and  certainly  they  cannot  do 
any  longer  charged  with  the  duty  of  repairing  bridges  which 
by  statute  have  oecome  a part  of  the  county  road  system. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  Department  that 
in  view  of  the  fact  that  the  Cream  Ridge  Drainage  District  Is 
out  of  existence  due  to  the  expiration  of  its  charter,  and  that 
at  the  time  of  its  termination  Its  Indootodness  was  paid  and 
its  vridges  were  in  good  repair,  and  furthor  in  view  of  the  fact 
that  by  statute  jrldges  constructed  by  such  drainage  district 
oecome  a part  of  the  road  on  which  they  were  constructed,  that 
the  Cream  Ridge  Drainage  District  is  no  longer  responsible  for 
the  upkeep  and  maintenance  of  bridges  constructed  by  it.  It  is 
further  the  conclusion  of  this  Department,  that  if  the  bridge  In 
question  has  been  constructed  on  a county  road,  it  has  oecome  a 
part  of  such  road  and  the  authorities  charged  with  the  duty  of 
maintaining  such  road  may  repair  such  oridge. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney -General 


APPROV  D: 


ndY  UcKltaiCK 
Attorney-General 
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CIRCUIT  CLERK:  Pees  for  special  recordings  are  non- 
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on.  u&x  . -.all 
Clerk  of  Circuit  Court 
Lawrence  County 
Lt . Vernon,  issouri 

ear  .,ir: 


Under  date  of  April  3,  1943,  you  wrote  this  offlco 
requestin':  an  opinion  as  follows: 

"Chen  the  Circuit  Clerk  re coras  an 
Oruer  of  Publication  in  the  acation 
Court  jiecora,  in  a Civil  Cult,  for  the 
purpose  of  obtaining  service  on  a non- 
resiuent,  or  unknown  defendants,  etc., 
please  dovise  us  what  fees  are  taxed 
for  same,  ^ocs  Circuit  Clerk  retain 
any  of  this  fee? 


ihe  former  Clerk  here  has  taxed. 
Order*  for  Publication  .50 

Issue  Publication  1.00 

record  Publication  1.00 


" e has  retained  the  latter  fee  of  ,1.00, 
for  recording  t is  publication  to  obtain 
service  as  his  own  personal  fee,  and  tire 
other  1.30  cents  lie  turned  In  as  an  ac- 
countable fee  to  the  county,  ihe  way  we 
under  stand  this  is,  th  t the  above  w uld 
corue  uncer  Section  1329',  revised  statutes 
of  Issouri,  1939,  and  would  be  an  account- 
able fee,  but  if  the  party  would  make  a re- 
quest for  this  paper  or  roll,  to  be  recorded 
in  the  Vacation  Record  so  as  to  have  a com- 
plete record,  other  than  the  original,  then 
the  Clerk  would  receive  a fee  under  section 
13297,  Lte.tutcs  as  above,  of  10  Cents  per 
hundred  words  for  recordin  souk  anu  It 
would.be  a non-nccountable  fee." 
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Aon.  *“ax  1..  -idll 


i'he  salary  of  Circuit  Clerks  is  fixed  by  section  13408, 
R.  2.  ho.,  1939.  ihis  section  begins  as  follows: 

”ihe  clerks  of  the  Circuit  Courts  shall 
receive  for  their  services  annually  ■&  *- 
*■  *'(htre  follows  the  salary  brackets) 

rhe  section  applies  also  to  Circuit  Clerks  who  are  ex  officio 
recorder  of  needs  and  the  section  further  contains  the  follow- 
ing provision: 

"*•  ^-Provided,  that  in  any  county 
wherein  the  clerk  of  the  circuit  court 
is  ex  officio  recorder  of  deeds,  said 
offices  shall  be  considered  as  one fof 
the  purpose  of  this  section:  Provided, 
it  snail  be  the  duty  of  the  circuit 
cTerk,  who  is  ex  officio  recorder  of 
deeds,  to  charge  and  col'lcct  /or  the 
county  In  all  cases  every  fee  accruing 
to  his  office  as  such  recorder  of  deeas 
and  to  which  he  nay  be  entitled  nnaer 
the  provisions  ol'  section  13423  or  any 
other  statute , suc'r  clerk  anu  ex  of  1 icio 
recorder  shall,  at  the  end  of  each  ...onth, 
file  with  the  county  clerk  a report  of 
all  "fees  charged  arid  a •crulng  to  Is  of- 
fice during  such  month,  to,. ether  with  the 
names  or~  persons  paying  such  fees.  It 
shall  oe  the  duty  of  such  circuit  clerk 
and  ex  officio  recorder  of  needs,  upon 
the  filing  of  said  report,  to  forthwith 
pay  over  to  the  county  treasurer,  all 
moneys  collected  by  him  during  the  month 
and  required  to  be  shown  in  suen  monthly 
repdrt  as  hereinabove  provided,  taking 
duplicate  receipt  therefor,  one  of  which 
shall  be  filed  with  the  county  clerk,  and 
every  such  circuit  clerk  ana  ex  officio 
recorder  of  deeds  shall  be  liable  on  his 
official  bond  for  all  fees  collected  and 
not  accounted  for  by  him,  and  paid  into 
the  county  treasury  as  herein  provided: 

* * (Lnaer  scoring  ours) 

Lection  15408  was  enacted  by  the  .eneral  assembly  in 
1937.  Prior  to  that  time,  for  a few  years.  Circuit  Clerks  were 
paid  on  a fee  basis.  Lection  1540S  was  the  second  section  of 
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House  3111  177,  Section  I of  the  3111  repealed  Sections  11786, 
11808,  11811,  11812,  11813  and  11814  as  enacted  by  the  57th 
general  assembly  In  1933.  At  the  sane  time  Section  13436,  re- 
lating to  the  fees  of  the  office  of  the  Clerk  of  the  Circuit 
Court,  was  enacted  as  fifth  section  in  the  Bill,  i'his  ection 
is  as  follows: 

"It  shall  be  the  duty  of  the  clerks 
of  all  circuit  courts  to  charge  and 
collect  for  the  county,  in  all  cases, 
every  fee  accruing  to  their  offices 
under  the  provision  of  sections  13407, 

13409,  an^  13410,  or  any  other  statute, 
and  if  such  fees  be  not  paid  when  uue 
by  the  party  liable  for  the  payment, 
it  shall  be  the  auty  of  the  clerk  to 
forthwith  issue  a fee  bill  for  same 
and  place  such  fee  bill  in  the  handa 
of  the  sheriff  of  the  proper  county, 
who  shall  forthwith  levy  same  on  the 
persons  liable  therefor,  or  their  su- 
reties, as  authorized  anu  provided  by 
section  13398.  Such  clerk  shall,  at 
the  end  of  eac.  month,  file  with  the 
county  clerk  a report  of  all  fees  paid 
and  accruing  to  his  office  during  such 
month,  the  date  of  accrual  to  be  deter- 
mined as  the  date  of  the  final  disposi- 
tion of  the  case,  stating  the  title  of 
the  case  or  on  what  account  such  fees 
were  charged,  together  with  the  name  of 
tiie  persona  who  are  liable  for  same, 
with  the  names  of  all  sureties,  where 
security  of  costs  have  been  required, 
and  which  report  shall  also  show  what 
fee  bills,  if  any,  have  been  issued  and 
for  what  fees  and  when  placed  in  the 
hands  of  the  sheriff  for  collection, 
and  further  stating  that,  after  due  dili- 
gence, he  has  been  unable  to  collect  the 
fees  reported  unpaid  anu  which  said  re- 
port shall  be  verified  by  the  affidavit 
of  such  clerks.  And  monthly,  such  clerkB 
shall  pay  into  the  county  treasury  the 
amount  of  all  fees  collected  by  virtue  of 
his  office  and  every  clerk  shall  be  liable 
on  his  official  bond  for  all  fees  collected 
and  not  accounted  for  by  him  as  provided 
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by  law.  It  shall  be  the  duty  of  the 
county  court  to  examine  such  monthly 
reports  and  to  require  of  the  prose- 
cuting attorney  to  enforce  payment  of 
all  fees  therein  snown  to  be  unpaid 
in  any  manner  now  or  hereafter  provided 
by  law,  and,  to  that  end,  such  prose- 
cuting attorney  shall  have  authority, 
at  any  time,  to  direct  the  issuance  of 
any  execution  or  fee  bill  for  costs  in 
any  case  in  which  any  costs  accruing  to 
the  county  are  unpaid. " 

Lections  13407,  13409  and  13410,  mentioned  in  this 
section  prescribe  fees  to  be  charged  by  clerks  of  Circuit 
Courts,  in  civil  suits,  criminal  proceedings  and  naturaliza- 
tion proceedings  respectively.  At  the  times  both  of  the 
ai.nnendments  to  the  Circuit  Clerks  Compensation  Act,  1933  and 
1937,  were  passed,  what  is  now  Lection  13297  was  an  existing 
statute  and  was  Lection  11678  H.  S.  Mo.,  1929. 

Lection  13297  mentioned  herein  Is  as  follows: 

"All  clerks  of  the  circuit  court  shall 
receive  as  compensation  Ibr  recording 
papers  under  section  13296  of  this  art- 
icle the  sum  of  ten  cents  per  one  hun- 
dred words,  to  be  retained  by  said  cir- 
cuit clerks,  and  said  clerks  are  not 
required  to  account  for  same  in  their 
annual  or  quarterly  settlements." 

Lection  13296  referred  to  in  Lection  13297  commences  as 
follows : 


"Iu  all  civil  actions  any  party  In- 
terested therein  may,  upon  payment  of 
the  fees,  have  any  or  all  of  the  fol- 
lowing papers  recorded  in  the  office 
of  the  clerk  of  the  circuit  court  in 
the  county  in  which  such  action  Is 
brought:  * * ■&" 

These  last  two  sections  contain  the  authority  for  making 
special  recordings  ahd  charging  fees  for  such  recordings,  which 
fees  are  the  subject  of  your  inquiry. 

At  first  glance,  it  might  seem  that  Lections  13408  and 
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13436  had  repealed,  by  Implication,  the  clause  of  Section  13297, 
making  the  fees  for  special  recordings  non-accountable  fees. 

For  the  reason  that  by  the  terms  of  the  provision  quoted  from 
Section  13408  and  underscored  and  section  13436,  the  C'rcuit 
Clerks  who  are  ex  officio  recorders  and  Clerks  who  are* not  ex 
officio  recorders  are  required  to  collect  and  account  for  every 
fee  accruing  to  the  office  under  the  provisions  of  Section  13426 
or  any  other  statute  and  lections  13407,  13409  and  13410.  Section 
13426  prescribes  the  fees  wnich  a recorder  of  deeds  shall  charge 
so  that  this  clause  treats  only  of  the  fees  which  shall  be 
charged,  collected  ana  accounted  for  by  a Circuit  Clerk,  who 
is  ex  officio  recorder,  for  services  as  recorder  of  deeds.  The 
other  three  Sections,  13407,  13409  and  13410,  treat  of  fees  to 
be  charged  for  services  as  Clerk  of  the  Court  in  connection  with 
litigation. 


T.:e  fees  prescribed  in  sections  15407,  15409  and  13410 
are  for  services  that  are  essential  to  the  carrying  on  of  the 
business  of  the  office  and  which  are  necessary  to  the  proper 
conduct  of  the  litigation. 

It  might  be  said  that  Section  13408  and  13436,  being 
later  sections,  would  take  precedence  over  any  portion  of  13297 
if  there  was  any  conflict  between  the  sections,  however.  Sec- 
tions 15408  and  13436  are  general  sections  treating  of  all  the 
whole  compensation  of  Circuit  Clerks  and  the  fees  to  be  charged 
for  services  necessary  to  litigation,  and  Section  13297  is  a 
special  section  fixing  compensation  for  an  optional  service 
which  a litigant  may  request  if  he  so  desires,  but  which  service 
is  not  necessary. 

In  House  Bill  No.  177  of  the  57th  general  assembly  ex- 
press mention  is  made  of  certain  statutes  w J.ch  are  repealed 
ana  for  factions  13408  and  13436,  which  were  a part  of  House 
Bill  No.  177  of  the  57th  general  assembly,  to  take  precedence 
over  what  is  now  Section  13297,  it  would  be  necessary  to  hold 
that  these  sections  repealed,  by  implication,  any  conflicting 
portion  of  lection  13297.  hepeals  by  implication  are  not  favored. 

itate  ex  rel.  Veils  vs.  Walker,  34  5.  W.  (2d)  124. 

State  ex  rel.  u.  Newton  wcDowell  Inc.,  vs.  Smith 

62  £.  W.  (2d)  50. 

Further,  in  order  that  a repeal  by  Implication  may  exist 
it  is  necessary  that  an  irreconcilable  conflict  exist  between  the 
two  statutes,  H.  Newton  iici>owell  Inc.,  vs.  unith,  62  S.  YJ.  (2d) 

50.  And  the  law  does  not  favor  repeals  by  implication  If  by  any 
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fair  interpretation  the  two  sections  can  stand  together,  there 
is  no  repeal  by  implication. 

Briefly  summarizing,  we  have  three  statutes  treating  of  the 
co.  pensatlon  of  Circuit  Clerks  and  their  fees.  An  earlier  special 
statute  fixin^.  a non-accountable  fee  which  the  clerks  may  collect 
and  retain  for  rendering  to  a litigant  an  optional  service,  and 
two  later  general  sections-  fixing  annual  compensation  for  the 
clerks  services  and  requiring  the  Clerks  to  charge,  collect  and 
account  for  fees.  At  first  glance,  there  appears  to  be  a possi- 
ble conflict  between  these  sections,  but  the  earlier  special 
statute  would  remain  an  exception  to  the  later  ^ensral  statutes 
and  the  later  general  statutes  would  not  repeal  by  implication 
tiie  earlier  special  statute  if  by  any  fair  Interpretation  the  two 
could  stand  together.  LcDowell,  Inc.,  vs.  imith,  supra. 

It  is  the  view  of  the  writer  that  sections  13408  ana  15436 
do  not  have  the  effect  of  repealing,  by  implication,  any  portion 
of  section  13297  for  the  reason  that  the  charge  fixed  by  13297  is 
for  an  extra  service  which  is  not  necessary  to  the  making  of  a com- 
plete record  of  a case  in  the  office  of  the  Circuit  Clerk,  but  Is 
for  a service  which  has  been  authorized  to  be  furnished  at  the 
option  of  a litigant,  and  which  service  Is  in  the  nature  of  an 
added  duty,  outside  the  scope  of  the  duties  of  the  office. 

sections  13407,  15409  ana  13411,  R.  S.  ho.,  1939,  fixes 
the  fee  that  may  be  charged  and  adLlected  by  Clerks  of  the  Circuit 
C our 1 8 for  services  as  clerks.  These  fees  are  accountable  fees. 

A search  of  these  sections  fails  to  reveal  any  charge  fixed  for 
making  special  recordings. 

CONCLUSION 

It  Is,  therefore,  the  conclusion  of  the  writer  that  the 
fees  authorized  to  be  charged  and  collected  for  special  record- 
ings, by  .'ection  13297,  remain  unaccountable  fees  which  the 
Clerk  may  retain  for  rendering  a requested  service,  and  these 
unaccountable  fees  neea  not  be  Included  in  the  annual  or  quar- 
terly settlements. 

hespectfully  submitted. 


Vi.  0.  JACKSON 

Assistant  Attorney  General 


APPROVED: 


n'J Y V. Civil  THICK 
Attorney  General 

' OJ/mh 


LIEUTEK AI : T a OVER N OR : 
SENATE: 


Povrer  of  Lieutenant  Governor  to  vote 
and  aebate  in  the  Senate. 


January  5,  1943  \Q 


H onorable  Prank  G.  iiarris 
Lieutenant  Governor  of  Lissouri 
Jeff.rson  City,  Missouri 

jear  Sir: 

You  have  requested  that  we  {rive  our  opinion  on  the  fol- 
lowing question:  V/hen  or  on  what  occasion  may  the  Lieutenant 
Governor  give  a casting  vote? 

The  consideration  of  t is  question  requires  a review 
from  the  beginning  of  this  power  of  the  Lieutenant  overnor. 

The  Journal  of  the  constitutional  Convention  of  1820  on  pa^e 
20,  S-iOV/s  that  a draft  of  the  constitution  relating  to  the  ex- 
ecutive department  was  up  for  third  reading.  Section  17  was 
read  as  follows  (p.  21): 

"The  lieutenant  ^overnor  shal  1 by  virtue  of  *LLs 
office,  be  resident  of  the  senate,  have  a ri  lit 
when  in  committee  of  the  whole,  to  debate  and  vote 
on  all  subjects;  ana  when  the  senate  are  equaxTy 
divided,  shall  give  the  casting  vote,  and  in  all 
cases  of  joint  vote  of  both  houses  of  tne  general 
assembly,  where  there  is  an  equal  uivision,  he 
snail  in  like  manner  give* the  casting  vote." 

(Unaer scoring  Ours) 

At  this  point  the  Journal  s ows: 

"A  xotion  v/as  maae  by  ur.  Ramsay,  to  strike  out  the 
words  ‘aid  vote,'  which  v;aa  negatived." 

Thereupon  the  section  as  read  was  agreed  to  by  a vote  of  23  to  12. 
On  page  39  of  the  Journal,  the  ectiun  17,  supra,  was  t hen  referred 
to  a s Lection  15  and  "amended  by  striking  out  the  words  ’and  vote,' 
and  the  section  as  amended  was  ; reed  to." 

The  fire  of  1837  destroyed  all  records  of  this  State  rel- 
ative to  this  convention  but  there  is,  at  present,  in  t he  ..ecretary 
ox  State's  office,  w^.at  purports  to  be  a photostatic  copy  of  the 
copy  of  the  1820  Missouri  Constitution,  filed  in  the  Library  of 
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Congress  in  at  L ton,  . That  copy  shows  the  final  draft 
to  w icr.  is  appended  the  signatures  of  the  members  of  the  Con- 
vention, in  so  far  as  Section  17,  supra,  is  concerned  to  be  as 

follows : 


"The  lieutenant  governor  shall  by  virtue  of  ids 
office,  -be  president  of  the  senate.  In  committee 
of  tliC  whole  he  may  debate  all  questions;  and 
when  there  is  an  equal  division,  he  shall  ive 
the  castln  ; vote  in  the  senate,  and  also  in 
joint  vote  of  both  houses." 

He  are  unable  to  ascertain  how  these  c^an^.es  occui'red. 

In  the  n.  5.  ho.,  1325  and  on  through  n.  b.  io.  1355, 
this  provision  appears  as  follows: 

"The  lieutenant  governor  snail,  b,  virtue  of 
his  office,  be  President  of  t he  benate.  In 
Committee  of  the  ’..hole,  he  may  debate  ell 
questions;  and,  when  there  is  an  equal  division, 
he  shall  Ive  the  casting  vote  in  the  senate, 
and,  also,  in  joint  vote  of  Doth  houses." 

ote  the  difference  in  capitalisation  and  punctuation. 

There  is  no  doubt  about  the  meanin  of  t ue  1320  provision 
cs  taken  from  tue  Journal,  tn^or  that  section,  it  is  clear  that 
the  Lieuten;  it  overnor  was  entitled  (1)  to  debate  all  subjects 
when  the  benate  was  resolved  into  a committee  of  the  whole;  (2) 
to  ^ive  the  castin^  vote  when  the  Senate  ns  equally  divided  (this 
power  ap-earc  to  be  limited  to  being  exercised  at  those  tines  the 
renate  Is  not  resolved  into  a committee  of  the  whole,  due  to  the 
fact  that  the  pov/er  to 'vote  in  said  committee  w:  s expressly  stricken 
by  the  convention)  and  (3)  to  give  the  c.  stin  vote  in  joint  session 
of  oth  houses  when  there  is  an  equal  division. 

The  section  as  it  appears  in  the  copy  of  the  1320  Consti- 
tution on  file  in  the  Library  of  Congress,  while  stated  more  con- 
cisely, -oes  not  alter  the  clear  mea  -inr  as  expre;  sed  in  the  Journal 
or  1320.  It  h to  e notea  that,  t t ,.srt  of  this  provision  re- 
lating to  ui\iin  the  cast  n;  vote  Is  set  apart  from  the  previous 
provision  on  ueb:-. ce  bv  a semicolon*  In  Mills  v.  tx  te  hoax'd  of 
hqual. sation  53  2 (2d;-  5S5,  5S9,  570  the  court  had  occasion  to 
determine  the  office  of  a semicolon.  It  Is  said: 


Lon.  hra-  3. 


< arr  s 


Jar -ary  5,  lt;45 


' Hie  comma  a:  o semicolor,  are  b th 
used  for  tie  sane  purpose,  rarely,  to  divide 
set  te  ces  ai  d narta  of  se:  te;  cea,  the  only 
differs;  ce  being  t:  at  the  semicolon  ma:  ea 
the  divisioi  a little  more  pronounced  thar. 
the  com’ a.  ’ * < - » ■>  a-  * * « * r * ; * 

'lie  Oxford  hictior.ary,  after  defl:  ing 
a semicolon,  says  that  it  is  used  for  Marking 
ff  a series  of  se  tehees  or  clauses  of  co- 
ordinate value."  Volu  e VIII,  part  II,  p.  440. 
According  to  this  statement  of  usage,  every 
clause  seoarated  by  a serai  color.  ' * * is  coordi- 
nate with  each  of  the  others,  a: d therefore  must 
each  be  read  senarately  •"  ” j *,  • : v x -x  u . 


* 1 Aga ir  , V.ard's  "oer.terce  and  Theme" 

(Scott,  Foresrai  ar.d  Co.,  1&£3)  at  page  331,  says 
the  semicolon  "shows  that  two  sentences,  each  of 
which  should  stand  alore,  have  been  cornbir  ed  Ir.to 
one  sentence;'  ar.d  coitinues,  "A  semicolon  is 
sed  to  show  that  what  follows  is  ;rami;iatically 
indexer  der  t . though  closely  related  in  thought."'" 


Applying  t ese  rules,  It  s apoare. t that  the  right  to  ^ive  the 
casting  vote  Is  r.ot  corf  1.  cq  to  a time  when  the  Senate  is  ir.  a 
committee  of  the  whole,  since  the  clause  "aid  when  there  is  an 
equal  divisio. , he  shall  give  the  casting  vote  In  the  senate" 
being  set  off  from  that  which  precedes  it  by  a seinicolo*  , is  to 
be  read  as  a separate  sentence,  independei  t of  the  preceding 
clause. 


As  heretofore  show;  , the  editions  of  the  Cor stit ution , 
as  they  are  in  K,  S.  o.  1825  through  K . a.  t.io.  1855,  have  r.ot 
in  punctuation  ar.d  capitalization  been  the  sa.ie  in  Section  15, 
Article  IV  as  the  copy  filed  lr.  the  Library  of  Congress.  Since 
those  changes  have  been  unauthorized,  we  shall  disregard  them. 

Out  of  the  1-C&  Constitutional  Convention  came  a similar 
section.  It  was  Section  13,  Article  V ( G.  S.  1865  p.  34)  ar.d 
read  as  follows  : 
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"The  lieutenant  governor,  by  virtue  of  .xis 
office,  shall  be  president  of  the  senate. 

In  coramittee  of  the  whole  he  may  debate  on 
all  me st ions;  and  when  there  is  an  equal 
division  shall  ivc  the  casting  vote  in  the 
senate,  and  also  In  joint  vote  of  both  houses.” 


This  has  been  comps  red  wit.  the  original  signed  copy  on 
file  with  the  Secretory  of  State  and  found  to  be  correct  in  all 
respects.  Since  it  Is  identical  in  substance  vitli  the  1820  pro- 
vision, ve  think  it  Is  to  be  given  the  same  construction. 

Out  of  the  1875  Constitutional  Convention  came  a similar 
section.  It  was  Lection  15  Article  V (fi.S*  . o.  1039  p.  106c) 
and  reads  as  fellows: 

"ihe  Lieutenant-Governor  shall  possess  the 
same  ualif  ications  as  the  Govcr  \or,  and  by 
virtue  of  his  office  shall  be  President  of 
the  lenate.  in  committoe  of  the  whole  he  may 
uebate  all  .uestions,  end  when  there  is  an 
equal  division  he  shell  _,ivt  the  . castin^  vote 
in  the  Lenate,  a nu  also  In  joint  vote  of  both 
houses. ” 

Note  the  absence  of  the  semicolon  after  the  word  "questions."  ,e 
have  checked  t.^is  absence  with  the  or  Lglnal  signed  constitution,  on 
file  1th  the  iec-etary  of  Ltate,  as  adopted  from  the  1875  Con- 
vention and  fina  that  that  draft  srows  a semicolon  after  the  word 
"quest  Lone. " Also  e e Journal  . .issouri  Constitutional  Convention  of 
1875  (Loeb -Shoemaker)  Vol.  II  pt ge  794  .here  the  version  of  Lectio: 
15,  supra,  that  was  adopted.  Is  set  forthwith  the  semicolon 
after  t e word  "questions"  ( ee  adoption  pages  801,  802) 

,.e  therefore  think  that  t »e  same  construction  applies  to 
the  1375  provision  as  we  applied  to  the  1820  provision,  i'hfr  view 
is  fortified  by  what  has  been  said  by  writers  on  Parliamentary 
Law. 


In  Law  and  Practice  of  Legislative  Assemblies  (Cushing) 
lection  298,  p ge  115,  it  is  stated: 
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■ -5;  In  the  constitution  of  the  United 
itatt.s  and  In  those  of  all  the  states  above 
named,  except  that  of  Virginia,  (in  which 
it  is  declared,  that  the  lleutetnant-...ove  rnor 
shall  preside  in  the  senate  but  shall  have  no 
vote  therein,)  it  is  provided,  that  the  pre- 
siding officer  thereby  designated  shall  give 
the  casting  vote,  when  the  body  ovei'  wi-ich 
• he  presides  is  equally  divined;  * ■>. 

L.itsouri.  is  one  of  the  States  above  named,  to  which  the  author 
refers.  The  author  continues  (p.  116): 

"i.  u i-  lhis  right  of  the  lieutenant-governor 
is  extended,  * •;  ■>.  in  kiasouri  to  a joint 
vote  of  the  two  houses.  * ■).  u « 

,.Ith  reference  to  the  functions  of  the  Lieutenant  iovernor 
when  the  Senate  is  resolved  into  a committee  of  the  whole,  this 
author  states  (pipe  116): 

"■»  a «■  In  Connecticut  und  L.itsouri,  the  lieu- 
tenant- overn  or  is  permitted.  to  debate,  and 
in  tiie  itates  of  ...entucky,  Indiana,  Illinois, 
ana  icxas,  to  debate  and  vote,  when  the  body 
over  which  he  pr  sides  Is  In  committee  of 
the  whole.  * * * ■ u" 

Thus,  this  text  bc..rs  out  our  view  that  the  Lieutenant  Governor  in 
Missouri  may  debate  when  the  i enate  is  in  committee  of  the  whole, 
out  not  vote;  that  he  may  vote  during  sessions  of  the  Senate  to 
give  the  casting  vote  in  case  of  an  equal  division. 

In  Legislative  procedure  (Luce)  the  author  from  pa,_e  432 
to  445,  uiscusaes  the  presiding  officer  of  the  Senate  ana  on  pa,  e 
445  concludes:  < 

"In  Connecticut,  hentucky,  Mississippi,  Indiana, 
i. it  sour i,  anu  Texas  the  Lieutenant-Governor 
may  debate  in  Corm.il ttee  of  the  Whole." 

kurtner  discussing  the  power  of  Lieutenant  Governor  to  vote 
this  author  alter  discussing  the  origin  of  such  powers,  states 
(pa  es  447-443): 
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"The  first  of  the  State  Constitutions  to 
refer  to  tlie  voting  power  of  the  presiding 
officer  in  the  upper  branch,  was  that  of  ew 
Jersey,  w;  Lch  aae  the  Governor  the  President 
of  the  Council,  witn  a casting  vote.  ew  York 
i.as  the  first  to  find  employment  for  a Lieu- 
tenant-Governor by  makinL  him  -resident  of  the 
Senate;  upon  an  equal  division,  he  ??as  to  'have 
a casting  vote  in  their  decisions,  but  not  vote 
on  any  other  occasion.'  This  was  the  only 
State  with  any  such  prov.-slon  when  the  Federal 
Convention  met,  ana  so  is  to  be  credited  with 
furnishing  the  idea  to  the  Federal  Constitution. 
The  authors  of  that  document  preferred  to  give 
the  voting  power  to  the  Vice-  resident  by 
ind Lrectioxa,  saying,  he  'snail  have  no  v-te, 
unless  they  be  equally  divided. ' Hamilton  in 
:!o.  53  of  'line  federalist'  gave  as  the  reason 
for  adopting  the  New  York  idea:  'To  secure  at 
all  thaec  the  possibility  of  a definite  resolu- 
tion of  the  body,  it  is  necessary  that  the 
President  should  :.ave  only  a casting  vote.  And 
to  ta  .e  tne  Senator  of  any  State  from  his  seat 
as  Senator,  to  place  him  in  that  of  the  Presi- 
dent of  the  Senate,  would  be  to  exchange,  in 
regard  to  the  State  from  which  he  cane,  a con- 
stant for  a contingent  vote.' 

"i.entucicy  was  the  next  of  the  States  to  accept 
the  principle,  her  second  Constitution  (1799) 
made  the  Lieutenant-Governor  the  'Speaker'  of 
the  Senate,  with  a casting  vote,  and  went  farther 
by  empowering  him,  'w._en  in  Committee  of  the  Whole, 
to  debate  and  vote  on  all  subjects.'  Indiana 
(1816),  Lississlppi  (1817),  and  Illinois  (1318), 
all  copied  this.  Connecticut  (1813)  took  it  with 
the  omission  of  the  power  to  vote  in  Committee  of 
the  Whole . i-  is  sour 1 (1820)  followed  the  Connecti- 
cut modification,  and  added  a casting  vote  in 
joint  votes  of  the  two  Houses.  Other  States 
have  adopted  the  system  until  now,  in  the  thirty- 
five  States  that  have  a Lieutenant-Governor , all 
but  one  (l.assachusetts)  males  him  the  presiding 
officer  of  the  Senate,  and  in  each  case  it  .s 
specified  that  he  is  to  nave  the  casting  vote 
or  to  v-te  when  the  Senate  is  equally  divided. 


. Frank  G.  Harris 


-7- 


January  5,  1943 


except  that  in  . ichi^an  it  Id  directed  that 
he  shall  have  no  vote,  ana  in  , innesota  he 
is  ma~.e  'ex  officio  ..  rcsiaent , ' with  nothing 
sa  : d aoout  voting." 

Y.e  think  t.&  foregoing  disposes  of  the  question,  and  con- 
duce that  in  Llssouri  the  Lieutenant  Governor  i*as  the  power  to 
debate,  but  not  vote,  when  the  Senate  is  in  committee  of  the 
whole;  that  he  has  the  power  to  g ive  the  casting  vote  at  sessions 
of  the  Senate  (not  in  committee  of  the  whole)  where  there  is  an 
equal  division;  that  he  nas  poser  to  ,,ive  the  casting  vote  in 
joint  sessions  of  the  :.ou^e  and  enate  when  there  is  on  equal 
division.  "Casting  vote”  is  defined  in  Lav.s  ana  ractice  of 
Legislative  .soenblics  (~usi  ine)  >a0e  119  Lection  503  ts  follows i 

"The  castinc  vote  is  so  colled,  not  because  on  an 
equal  aivision  the  question  Is  decided  by  it,  for, 
in  fact,  s we  have  seen,  an  equal  division  upon 
a question  is  a decision  of  it  in  the  ne.  ative, 
but  the  question  is  then  in  such  a position,  that 
it  is  in  the  power  of  a single  vote  to  decide  the 
question  either  way,  by  being  given  on  that  side. 

Thus,  if  the  votes  are  equal  on  each  side,  the 
affirmatives  do  not  preponderate,  and  if  there 
ore  no  more  votes  to  be  given,  the  question  must 
necessarily  be  ..eld  to  be  decided  in  the  negative; 
out  if  there  is  another  vote  to  be  given,  thot 
vote  must  of  course  be  a castin^  vote,  because, 
on  whichever  side  it  is  0iven,  that  becomes  the 
preponderating  side  of  the  question.  « : . " 

The  above  conclusion  is  subject  to  only  one  limitation 
and  that  Is,  the  Lieutenant  Governor  can  tot  ive  a castln0  vote 
on  final  passage  of  bills  or  resolutions,  to  which  the  concur- 
rence of  both  houses  is  nece. sary,  and  concurrence  to  amend- 
ments by  one  .must  . a adfl  by  the  other  . .use.  These  limitations 
arise  by  force  of  Lection  51  Article  IV  as  follows: 


" o bill  shall  become  a law  unless  on  its  filial 
passage  the  vote  be  t aken  b„  yeas  and  nays,  the 
names  of  the  members  voting  for  and  against  the 
same  be  entered  on  the  Journal,  and  a majority 
of  the  members  elected  to  each  house  be  re- 
corded thereon  as  voting  in  its  favor." 
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And  Section  14  Article  V,  as  follows: 


"Kvery  resolution  to  which  the  concur- 
i*ence  of  the  Senate  and  house  of  nep- 
resentatives  may  be  necessary,  except 
on  questions  of  adjournment,  of  going 
into  joint  session,  anu  of  emending  this 
Constitution,  shall  be  presented  to  the 
Governor,  and  before  the  same  shall  take  ' 
effect,  shall  be  proceeded  upon  in  the 
same  manner  as  in  the  case  of  a bill. 
fro  vide  -d,  That  no  resolution  shall 
.ave  the  effect  to  repeal,  extend,  alter 
or  a .end  any  law." 


This  latter  Lection  requires  resolutions  to  which  the  concurrence 
of -the  Senate  and  house  may  be  necessary,  "shaL  1 be  proceeded 
upon  in  the  sar.ie  manner  as  in  the  case  of  bills;"  thus,  according 
to  Lection  31,  Article  IV  there  must  be,  on  final  passage  of  reso- 
lutions of  this  kina  and  bills,  a favorable  vote  of  "a  majority 
of  the  nembtrs  elected  to  the  house"  and  this  excludes  the  Lieu- 
tenant Governor. 


The  last  limitation  noted,  arises  fror.i  the  provisions 
of  Section  32  Article  IV,  as  follows: 


"Jo  amendment  to  bills  by  one  house  shall 
♦ be  concurred  in  by  the  other,  except  by 

a vote  of  a majority  of  the  members 
elected  thereto,  tGken  by  yeas  and  nay a, 
anu  the  names  of  those  voting  for  and 
against  recorded  upon  the  journal  thereof; 
ana  reports  of  committees  of  conference 
shall  be  adopted  in  either  house  only  by 
the  vote  of  a majority  of  the  members  elected 
thereto,  taken  by  yeas  and  nays,  ana  the 
names  of  those  voting  recoraed  upon  the 
journal. " 
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This  makes  the  same  requirement  as  to  the  concur- 
rence bein^  by  "a  majority  of  the  members  elected  thereto" 
end  thus  e.-cluues  the  Lieutenant  jo\«rnor. 


Respectfully  submitted 


LAV  .i  > L«  BriADLEY 

Assistant  Attorney  General 


■.  \hOV  i)i 
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Attorney  General 
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BANKS  AND  BANKING:  Interpretation  of  Sections  7952  and  8032, 

R.  S.  Mo.  1939,  a3  amended,  relative  to 
the  amount  banks  and  trust  companies  may 
loan  to  individuals,  partnerships,  corp- 
orations and  bodies  politic. 


January  22,  1943 


Hon.  D.  R.  Garrison 
Commissioner  of  Finance 
Jefferson  City,  Missouri 
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Dear  Hr.  uarrlson: 


This  is  to  acknowledge  receipt  of  your  letter  of 
January  16th,  1943,  in  which  you  request  the  opinion  of 
thi3  department.  Your  letter  ia  as  follows: 

" Tills  Department  lias  be  on  confronted  with 
the  question  of  whether  or  not  loans  se- 
cured by  pledge  of  government  bonds  are 
exempt  from  the  restrictive  provisions  of 
Sections  7952  and  8032,  pages  679  and  604 
of  the  Laws  of  Missouri,  1941. 

"We  have  always  interpreted  the  Sections 
to  mean  that  they  do  not  make  an  exception 
in  the  case  of  loans  secured  by  government 
bonds . 

"An  opinion  from  you  regarding  thl3  matter 
will  be  very  much  appreciated." 


Your  question  is  whether  there  Is  any  exception  to 
tho  amount  that  may  be  loaned  directly  or  indirectly  by 
a bank  or  trust  company  to  an  Individual,  partnership, 
corporation  or  body  politic,  mentioned  in  Subdivision  1, 
Section  7952,  R.  S.  Ho.  1939,  as  amended  by  Laws  of  Mis- 
souri 1941,  at  page  679,  pertaining  to  banks,  and  Subdi- 
vision 1,  Section  8032,  R.  3.  Mo.  1939,  as  amended  by 
Laws  of  Missouri,  1941,  page  634,  pertaining  to  trust 
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companies,  if  the  loan  is  secured  "by  the  plod,  ng  of  govern- 
ment bonds. 

Sections  7952  and  8032,  supra,  as  amended  are  similar 
except  that  Section  7952  relates  to  hanks  and  Section  8032 
relates  to  trust  companies.  The  amendments  of  1941  of  both 
sections  do  not  in  any  way  affect  the  question  propounded  in 
your  request.  That  part  of  Section  7952  pertinent  to  your 
question  provides  a3  follows: 


Restrict  ions  on  loans,  purchases  of 
securities  and  total  liabilities  to 
banxwS  of  any  one  person.  A bank  sub- 
ject to  the  provisions  of  this  article: 

"1.  Shall  not  directly  or  indirectly 
lend  to  any  individual,  partnership, 
corporation,  or  body  politic,  either  by 
means  of  letters  of  credit,  by  accept- 
ance of  drafts  or  by  discount  or  purchase 
of  notes,  bills  of  exchange  or  other  obli- 
gations of  3uch  individual,  partnership, 
corporation  or  body  politic  an  amount  or 
amounts  in  the  aggregate  which  will  ex- 
ceed fifteen  (15)  per  centum  of  the  capi- 
tal stock  actually  paid  in  and  surplus 
fund  of  such  bank  if  located  in  a city 
having  a population  of  one  hundred  thous- 
and or  over;  tv/enty  (20)  per  centum  of 
the  capital  stock  actuall5'  paid  in  and 
surplus  fur d of  such  bank  if  located  In 
a city  having  a population  of  less  than 
one  hundred  thousand  and  over  seven 
thousand;  and  twenty-five  (25)  per  cen- 
tum of  the  capital  stock  actually  paid 
in  and  surplus  fund  of  such  bank  if  lo- 
cated elsewhere  in  the  state,  with  the 
following  exceptions:  •»  * > * >M 


It  will  be  noted  that  a bank  or  trust  company,  as  the 
case  may  be,  is  restricted  in  the  amount  it  may  lend  direct- 
ly or  indirectly  to  any  Individual,  partnership,  corporation 
or  body  politic,  to  fifteen  per  centum  in  the  aggregate  of 
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the  capital  stock  actually  paid  in  and  surplus  fund  of 
such  hank  If  located  In  a city  having  a population  of 
one  hundred  thousand  or  over;  twenty  per  centum  if  located 
in  a city  having  a population  of  less  than  one  hundred 
thousand  and  over  seven  thousand,  and  twenty-five  per  cen- 
tum if  located  elsewhere  in  the  state. 

It  seems  unnecessary  in  this  opinion  to  set  forth  the 
subdivisions  describing  the  various  bonds,  securities  and 
other  evidences  of  debt  to  which  the  restrictions  in  sub- 
division 1,  as  set  forth  above,  shall  not  apply,  for  the 
reason  that  It  occupies  four  complete  pages  of  Laws  of 
Missouri  1941  (pages  679  et  seq.).  It  will  be  observed  by 
a reading  of  the  exceptions  that  they  apply  when  the  loan 
or  loans  are  made  directly  by  the  bank  or  trust  company,  as 
the  case  nay  be,  or  the  ban.:  or  trust  company  owns  outright 
those  securities.  Briofly,  the  bonds,  securities  and  other 
evidences  of  debt  to  which  the  restrictions  in  subdivision 
1 shall  not  apply  are  bonds,  securities  or  other  evidences 
of  debt  of  the  government  of  the  United  States,  or  Its  ter- 
ritorial possessions,  or  of  the  State  of  Missouri,  or  of 
any  city,  county,  town,  village  or  political  subdivision  of 
this  state;  bonds,  securities  or  other  evidences  of  debt  of 
any  corporation  organized  under  the  laws  of  the  United 
States  which  are  guaranteed;  bonds  of  any  state  of  the 
United  States  other  than  the  State  of  Missouri  or  the  county, 
city  or  school  district  of  such  foreign  state,  having  a pop- 
ulation of  more  than  fifty  thousand  and  which  shall  not  have 
defaulted  for  more  than  120  days  in  the  payment  of  Its 
general  obligations;  or  bonds  issued  by  certain  designated 
governmental  agencies. 

However,  the  restrictions  apply  in  subdivision  1 when 
the  loan  is  made  to  an  Individual,  partnership,  corporation, 
or  body  politic,  even  though  the  loan  Is  secured  by  govern- 
ment bonds  or  other  evidences  of  debt  of  eminent  quality. 

We  find  that  there  is  no  exception  to  the  amount  that  nay  be 
loaned  to  the  borrower.  In  other  words,  the  gist  of  the 
section  is  that  the  restriction  applies  to  the  amount  of  the 
loan  and  not  the  quality  of  the  securities  pledged  to  secure 
the  loan. 


CONCLUSION 

It  is,  therefore,  our  opinion  that  loans  secured  by 
government  bonds  are  not  exempt  from  the  restrictive  pro- 
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visions  of  Sections  7952,  K.  S.  Mo.  1939,  as  amended,  re- 
lating to  banks,  or  Section  8032,  R.  S.  Mo.  1939,  as 
amended,  relating;  to  trust  companies. 


Respectfully  submitted. 


COVEL7  R.  HEWITT 

Assistant  Attorney-General 


APPROVED: 


Ro*£  I’cKITTRIC  . 

Attomey-Ger.eral 
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BANKS  AND  BANKING:  The  secrecy  section  of  the  banking 

code  does  not  apply  to  the  annual 
SMALL  LOAk  COMPANIES:  reports  required  to  be  filed  by  Small 

Loan  companies  under  Section  7885,  H. 
S.  Mo.  1939. 


February  16,  1943 


Hon.  D.  R.  Harrison,  Commissioner 
Department  of  Finance 
Jefferson  City,  Missouri 


Dear  Sir: 


Tliis  is  to  acknowledge  receipt  of  your  letter  of 
February  10,  1943,  in  which  you  request  the  opinion  of 
this  department.  Your  letter  reads  as  follows: 


"You  will  note  from  Section  8159  of 
the  Revised  Statutes  of  Missouri,  1939, 
that 

"’Every  licensee  under  this  article 
sliall  at  such  tine  each  year  as  sliall 
be  designated  by  the  licensing  official, 
and  upon  a form  to  be  prescribed  by 
said  licensing  official,  file  with  such 
official  an  annual  report  which  sliall 
include : * * » • ' 

"You  will  also  note  by  reading  Section 
7885  of  the  Revised  Statutes  of  Missouri, 
1939,  that 

"’The  commissioner  of  finance,  his  dep- 
uties, clerk,  stenographer,  each  examiner 
and  every  employee  sliall  be  bound,  under 
oath,  to  keep  secret  all  facts  and  infor- 
mation obtained  in  the  course  of  all  ex- 
aminations * * *.* 

"A  request  has  been  made  to  review  the 
annual  reports  of  the  licensees  under  the 
Small  Loan  Law  on  file  in  this  office  and 
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I have  taken  the  position  that  such 
reports  contain  confidential  Informa- 
tion and  are  not  open  to  public  In- 
spection. 

"Will  you  please  furnish  me  with  an 
opinion  as  to  whether  or  not  the  in- 
formation contained  In  the  annual 
reports  of  licensees  under  the  Small 
Loan  Law  to  be  filed  In  tills  office 
should  be  regarded  as  secret  by  the 
employees  of  this  Department  and  fur- 
nished only  when  an  employee  is  called 
as  a witness  in  any  proceeding  In  a 
court  of  Justice,  as  provided  In  Sec- 
tion 7885  of  the  Revised  Statutes  of 
Missouri,  1939." 


The  question  is  stated  in  the  last  paragraph  of  your 
letter.  The  Small  Loan  Act  was  enacted  in  this  state  in 
1927,  and  is  found  at  pages  252-258,  Laws  of  Missouri  1927. 
The  Small  Loan  Act  now  is  Article  7,  Cliapter  39,  Revised 
Statutes  of  Missouri,  1939,  Sections  8150-8171,  inclusive. 

Under  tills  law,  a licensee  may  charge  interest  at  a 
rate  not  to  exceed  three  per  cent  per  month  on  loans  of 
$100  or  less,  and  two  and  one-half  per  cent  per  month  on 
loans  of  more  txian  $100  and  less  than  $300  in  principal 
amount.  It  further  provides  that  no  person,  co-partnership 
or  corporation  shall  engage  in  the  Small  Loan  business 
without  obtaining  a license  so  to  do  from  the  Commissioner 
of  Finance  and  must  give  bond  in  the  amount  of  $1#000»00» 
that  the  licensee  will  conform  to  and  abide  by  each  and 
every  provision  of  the  Small  Loan  Act. 

The  duty  of  supervising  the  small  loan  companies  li- 
censed under  this  act  devolves  upon  the  Commissioner  of 
Finance  of  the  state  and  he  Is  designated  as  the  licensing 
official. 


Section  8159,  R.  S.  Mo.  1939,  authorizes  the  Commis- 
sioner of  Finance,  as  the  licensing  official,  to  investigate 
the  business  and  loans  of  every  licensee  under  this  act  and 
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every  licensee  under  this  act  shall,  at  such  tine  each 
year  as  shall  be  designated  by  the  licensing  official  and 
upon  a form  to  be  prescribed  by  said  licensing  official, 
file  with  such  official  an  annual  report  whioh  snail  in- 
clude: 

1.  The  total  aggregate  capital  employed  by  such 
licensee; 

2.  The  total  aggregate  number  and  amount  of  loans 
made  by  such  licensee  during  the  year; 

3.  The  total  amount  of  interest  collected  by  such 
licensee  during  the  year; 

4.  An  itemized  statement  of  expenses  incurred  in  the 
operation  of  the  business  during  the  year,  including  the 
amount  and  rate  of  interest  paid  by  such  licensee  on  money 
borrowed; 

5.  The  number  of  attachments  sued  out  by  such  licensee 
during  the  year  against  the  salary  or  wages  of  borrowers; 

6.  The  number  of  chattel  mortgages  foreclosed  and  the 
amount  received  for  property  sold  thereunder  by  such  licensee 
during  the  year; 

7.  Such  other  and  additional  information  as  may  be 
prescribed  by  the  licensing  official. 

And,  with  certain  penalties  to  be  imposed  on  the  licensee  if 
he  does  not  file  such  reports  with  the  Commissioner  of  Fi- 
nance. 


Section  0160,  R.  S.  ho.  1939,  provides  that  the  licensee 
shall  keep  such  books  and  records  in  his  place  of  business 
as  in  the  opinion  of  the  licensing  official  will  enable  the 
licensing  official  to  determine  whether  the  provisions  of 
this  article  are  being  observed. 

You  desire  to  know  in  your  request  whether  the  annual 
reports  required  to  be  filed  by  the  small  loan  companies 
under  Section  8159,  must  be  kept  secret  by  the  Commissioner 
of  Finance  and  the  employees  of  that  department,  as  provided 
by  Section  7885,  R.  S.  ilo.  1939. 
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There  is  no  special  provision  in  the  Small  Loan  Act 
itself  which  provides  that  the  Commissioner  of  Finance  shall 
not  permit  the  reports  filed  by  each  licensed  snail  loan 
company  to  be  examined  by  persons  other  than  the  Commissioner 
of  Finance  and  the  employees  of  that  office. 

In  your  letter  of  request  you  have  referred  us  to 
Section  7885,  R.  S.  Mo.  1939,  which  furnishes  the  basis  for 
• your  position  that  the  annual  reports  filed  by  the  small  loan 
companies  in  compliance  with  Section  8159,  R.  S.  Mo.  1939, 
are  confidential  reports  and  cannot  be  examined  by  persons 
other  than  the  Commissioner  of  Finance  and  the  employees  of 
that  department.  The  pertinent  parts  of  Section  7885,  R.  S. 
Mo.  1939,  provides  as  follows: 


"The  commissioner  of  finance,  his  depu- 
ties, clerk,  stenographer,  each  examiner 
and  every  employee  shall  be  bound,  under 
oath,  to  keep  secret  all  facts  and  in- 
formation obtained  in  the  course  of  all 
examinations,  except  so  far  as  the  public 
duty  of  such  officer  requires  to  report 
upon  or  take  special  action  regarding 
the  affairs  of  any  bank,  savings  and 
safe  deposit  company  or  trust  company, 
and  except  when  he  Is  called  as  a witness 
in  any  proceeding  in  a court  of  Justice. 

* * * * * * * :j-  > * ->  * * > i > " 


Said  section  provides  penalties  for  violation  of  its  provi- 
sions. 

That  part  of  Section  7885,  R.  S.  Mo.  1939,  quoted  above 
has  been  a part  of  the  banking  code  of  this  state  since  1997 
(Laws  of  Missouri  1907,  Article  XX,  Section  8,  page  157)  and 
requires  that  the  Commissioner  of  Finance,  his  deputies, 
clerks,  stenographers  or  examiners  shall  be  bound  under  oath 
to  keep  secret  all  facts  and  information  obtained  in  the 
course  of  all  examinations  except  so  far  as  the  public  duty 
of  such  officer  requires  a report  upon  or  to  take  special 
action  regarding  the  affairs  of  any  bank,  savings  and  deposit 
company  or  trust  company. 
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Since  the  above  secrecy  section  was  enacted  in  1907 
and  the  Small  Loan  Act  was  enacted  in  1927,  same  could  not 
in  any  way  have  referred  to  the  Small  Loan  Law.  The  inhi- 
bition against  the  disclosing  of  confidential  information 
specifically  refers  to  banks . savings  and  deposit  companies 
and  trust  companies  and  it  will  be  noted  that  even  after 
the  passage  of  the  Small  Loan  Law  in  1927  there  has  been  no 
amendment  of  Section  7885,  bringing  small  loan  companies 
under  the  provisions  of  Section  7885,  supra. 

vie  have  various  provisions  in  our  statutes  which  require 
the  various  officers  of  the  state  to  keep  secret  confidential 
matters  and  records  which  the  law  requires  shall  be  filed  in 
their  respective  offices,  and  it  is  significant  that  no  pro- 
vision of  the  law  requires  that  the  Commissioner  of  Finance 
shall  keep  secret  the  annual  reports  required  to  be  filed  by 
the  Small  Loan  companies.  In  the  absence  of  any  statute 
denying  the  public  the  right  to  inspect  public  records  we 
must  look  to  ascertain  what  the  rule  was  at  common  law. 

In  53  C.  J.  page  624,  Section  40,  In  discussing  the 
rules  relative  to  the  Inspection  of  public  records,  the  text 
says: 


* * However,  there  is  also  auth- 
ority that  the  contents  of  a public 
record  office  are  always  at  the  service 
of  a person  desiring  to  examine  the  same 
on  due  application  to  the  official  in 
charge,  that  under  the  common  law  in 
this  country  every  person  is  entitled 
to  free  access  and  public  inspection 
of  public  records  without  any  showing  of 
special  Interest,  and  that  in  the  absence 
of  a statute  public  records  are  open  to 
inspection  by  the  public.  * * -*  > > >n 


This  states  briefly  the  rule  as  we  understand  it.  There 
is  no  question  in  our  opinion,  but  that  there  is  a common  law 
right  of  interested  persons  to  inspect  public  documents  and 
records.  This  right  is  based  on  the  interest  which  the 
citizen  may  necessarily  have  in  the  matter  to  which  the 
records  relate,  and  unless  the  legislature  lias  restricted 
that  right,  by  statute,  the  right  in  the  people  still  remains. 
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CONCLUSION 


It  is,  therefore,  our  opinion  that  an  interested 
citizen  has  a right  at  reasonable  times  to  inspect  the 
public  records,  namely,  the  annual  reports  required  by 
law  to  be  filed  by  the  Small  Loan  companies,  under  the 
provisions  of  Section  8159,  R.  S.  Mo.  1939. 


Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  Attorney-General 


APPROVED: 


£JY  McKITTtflCK 
Attorney-General 
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EMBALi’I;.G:  Board  may  consider  application  of  an  individual  for 

BOARD  : re-examination,  where  h3  s license  has  beer  revoked 
for  cause. 

Signing  in  blank  certificates  of  death  and  leaving 
them  with  undertaker  who  is  not  licensed  embalmer, 
to  be  used  by  nl  .i,  is  cause  for  revocation  oi  license. 

January  6,  1943 


Hon.  Allen  V.  Hays,  Secretary 
The  State  Board  of  Embalming 
Nevada,  i issouri 

Honorable  Sir* 


We  acknowledge  your  letter  of  December  6,  1942, 
requesting  opinions,  the  pertinent  part  of  said  letter 
being  as  follows: 


"At  the  direction  of  the  State  Board 
of  mbalming  I am  writing  to  request 
of  you  an  opinion  as  to  the  status  of 
an  individual  having  had  his  Missouri 
Embalmers  license  revoked,  under  pro- 
cedure as  outlined  under  rule  4 of  the 
"Standard  of  Proficiency".  The  Board 
wishes  to  know  specifically  whether  or 
not  such  an  individual  may  be  consider- 
ed eligible  to  make  application  for  re- 
exami  ation  for  a new  embalmers  license, 
or  if  the  fact  of  his  original  license 
having  been  revoked,  after  citation  and 
hearing  as  outlined  under  rule  4,  ren- 
ders him  subject  to  all  the  rules  and 
requirements  as  set  forth  in  the  Stand- 
ard of  Proficiency,  relative  to  eligi- 
bility of  applicants  (Sec.  10103-^uali- 
flcatlon  of  Applicants). 

"Also  I am  directed  to  request  of  the 
Attorney  General  an  opinion  as  to  the 
status  of  a licensed  embalmer  who  signs 
in  blank  the  form  printed  on  the  back  of 
Standard  Missouri  Certificates  of  Death, 
leaving  one  or  a number  of  such  "signed" 
certificates  in  the  hands  of  an  under- 
taker wno  is  not  a licensed  embalmer  to 
be  used  by  him  as  the  need  may  arise." 
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Section  10102  of  R.  S.  Mo.,  1939, .delegates  to  the 
State  Board  of  embalming  powers  and  authority 


"to  adopt  rules  and  regulations  and  by- 
laws, from  time  to  time,  not  Inconsistent 
with  the  laws  of  this  state  or  of  the 
United  States,  whereby  the  performance  of 
the  duties  of  said  board  and  the  practice 
of  embalming  of  dead  human  bodies  shall 
be  regulated," 


Under  the  authority  given  the  Board  by  Section  10102, 
it  appears  that  the  Board  has  adopted  Rule  4,  Section  1, 
which  is  as  follows: 


"When  written  complaint  shall  be  made  to 
the  Board  against  any  licensed  embalmer 
in  the  State  of  Missouri,  charging  any 
misconduct  in  his  professional  capacity 
or  for  violation  of  any  law  or  the  Stand- 
ard of  Proficiency  herein  required,  the 
same  shall  be  made  under  oath.  The  Board 
shall  investigate  the  same  in  a sum n ary 
manner  and  shall  determine  at  the  earliest 
possible  time  whether  the  complaint  is 
meritorious.  If  a majority  of  the  Board 
finds  the  complaint  meritorious  and  sup- 
ported by  substantial  evidence  it  shall 
notify  the  accused  by  giving  him  twenty 
(20)  days  notice  of  the  filing  of  suoh 
ooraplaint;  suoh  notioe  shall  contain  an 
exact  statement  of  the  oharges  and  date 
and  place  set  for  a hearing  before  the 
Board,  If  the  embalmer  thus  notified 
fails  to  appear,  either  in  person  or  by 
counsel,  at  the  time  and  place  designated 
in  said  notice,  the  Board  shall,  after  re- 
ceiving legal  evidence  and  proof  of  said 
charges,  revoke  or  not  renew  his  lice. se." 


From  an  examination  of  the  booklet  entitled  "Stand- 
ard of  Proficiency"  adopted  September  16,  1941  by  the  Board 
of  Embalming  of  Missouri,  we  find  no  mile  has  been  adopted 
relating  to  the  consideration  of  an  application  of  an  indi- 
vidual for  an  embalming  license  who  previously  held  an  em- 
balming license,  which  license  was  revoked  for  cause.  In 
the  absence  of  such  a rule,  and  there  being  no  statute  on 
the  question  and  It  appearing  that  the  particular  proposi- 
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tion  has  not  heretofore  been  submitted  to  the  courts  for 
determination,  we  must  consider  what  would  be  a fair  and 
reasonable  course  to  pursue# 

Prom  your  letter,  ws  assume  that  you  refer  to  an 
individual  whose  license  has  been  revoked,  because  he  has 
violated  some  of  the  specific  qualification  requirements 
contained  in  Section  10103  of  R.  S.  Mo.,  1939,  which  reads 
in  part  as  follows: 


"Prom  and  after  the  first  day  of  September, 
eighteen  hundred  and  ninety-five,  every  per- 
son now  engaged  or  desiring  to  engage  in 
the  practice  of  embalming  dead  human  bodies 
within  the  state  of  Missouri  shall  make  a 
written  application  to  the  state  board  of 
embalming  for  a license.,  aocompanying  the 
same  with  the  license  fee  of  ten  dollars, 
whereupon  the  applicant,  as  aforesaid,  shall 
present  himself  or  herself  before  said  board, 
at  a time  and  place  to  be  fixed  by  said 
board;  and  if  the  board  shall  find,  upon  due 
examination,  that  the  applicant  is  of  good 
moral  character,  possessed  of  a knowledge 
of  the  venous  and  arterial  system  # * * *" 


Ordinarily,  revocation  of  a license  would  not  be 
for  lack  of  knowledge  of  some  of  the  matters  set  out  in 
the  section  above  quoted,  but  because  of  some  act  or  con- 
duct on  the  part  of  the  licensee  that  would  convince  the 
Board  that  he  is  no  longer  of  good  moral  character,  and 
it  is  a matter  of  com  on  knowledge  that  one's  moral  char- 
acter may  become  better  or  worse  in  the  course  of  time, 
and  there  is  always  the  possibility  of  improvement# 

Applicant  must  always  furnish  the  Board  with  satis- 
factory proof  of  hi s good  morel  character# 


*rhe  legislature  has  the  same  power  to  re- 
quire, as  a condition  of  the  right  to  prac- 
tice the  profession,  that  applicant  shall 
be  possessed  of  the  qualifications  of  honor 
and  a good  moral  character,  as  it  has  to 
require  that  he  shall  be  learned  in  the  pro- 
fession; and  when  so  required  by  statute, 
satisfactory  proof  of  his  good  moral  char- 
acter must  be  produced  by  an  applicant  to 
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entitle  him  to  a license  or  certificate. 

* « # « 48  Corpus  Juris , p.  1090,  Section 

55. 


CONCLUSION  TO  THE  QUESTION  PR  SEATED  IN  PARA- 
GRA?FT.  OF  ?PUK  LEiTT  -R. 


It  is  our  opinion  that,  if  an  Individual  whose  license 
has  been  revoked  for  cause  makes  another  application  for  ex- 
amination for  a license,  the  application  must  be  considered 
by  the  Board,  and  accepted  or  rejected.  It  is  within  the 
sound  discretion  of  the  Board  as  to  how  soon  after  revocation 
of  license  they  should  accord  such  individual  an  opportunity 
to  be  again  examined  by  the  Board,  the  time  to  be  determined 
by  the  gravity  of  the  misconduct  for  which  the  Individual's 
license  was  revoked.  If  suoh  individual  is  allowed  to  take 
an  examination,  the  burden  would  be  upon  him  to  snow  that 
he  is  now  of  good  moral  character,  and  in  all  other  respects 
elligible  for  the  license. 


The  second  paragraph  of  your  letter  submits  a ques- 
tion involving  the  official  act  of  a licensee  which  violates 
the  spirit,  as  well  as  the  letter,  of  the  law  relating  to 
the  disposal  of  dead  human  bodies.  It  amounts  to  a dele- 
gation by  a licensed  embalmer  of  all  of  the  authority  he 
has  to  an  unlicensed  person.  It  would  unquestionably  be  a 
fraud,  and,  therefore,  a degradation  of  character. 


"It  is  a mistaken  conception  of  the  nature 
of  any  calling,  professional,  commercial, 
or  industrial,  that  it  is  invested  with 
such  sanctity  as  to  exempt  it  from  reason- 
able legal  regulations.  The  ever-expanding 
exercise  of  the  police  power  manifested  in 
the  enactment  of  regulatory  statutes,  em- 
bracing every  possible  vocation,  demon- 
strates the  fallacy  of  this  conception. 

The  purpose  of  such  statutes  is  in  some  in- 
stances to  encourage  efficiency  and  in  others 
to  promote  sanitation,  whereby  in  the  first 
incompetency  may  be  eliminated,  and  in  the 
second  the  public  health  preserved  ...  A 
re-exa  inatlon  of  one  who  has  permitted  his 
license  to  expire  is  not  an  oppressive  re- 
quirement or  an  invasion  of  an  Inherent 
right.  It  affords  the  board  an  opportunity 
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to  determine  whether,  under  that  feeling 
of  security  afxorded  by  a license  renew- 
able uoon  a mere  application,  the  appli- 
. cant  has  not  become  inefficient  through 
mental  inertia.  The  fee  required  of  a 
first  applicant  or  of  one  seeking  a license 
after  forfeiture  is  not  unreasonable.  It 
is  necessary  In  the  economical  administra- 
tion of  public  affairs  that  each  depart- 
ment created  by  law  should,  so  far  as 
reasonably  possible,  be  authorized  to 
charge  such  fees  for  services  rendered  as 
will  enable  the  department  to  be  self- 
sustaining."  State  ex  rel.  Bigham  v. 

State  Bd.  of  hmbalmers,  297  Mo.  607,  250 
S.  W.  44. 


The  Individual,  so  using  death  certificates,  would  be 
guilty  of  conspiracy  in  violation  of  Section  10106  of  R.  S. 
Mo.,  1939,  which  is  as  follows t 


"On  and  after  the  first  day  of  September, 
1895,  it  shall  be  unlawful  for  any  person 
not  a registered  embalmer  to  practice  or 
pretend  to  practice  the  science  of  embalm- 
ing, unless  said  person  is  a registered 
embalmer  within  the  meaning  of  this  chapter." 


"The  revocation  of  a physician’s  registration 
for  ’having  professional  connection  with, 
or  lending  one’s  name  to,  an  illegal  practit- 
ioner ,’  which  was  defined  as  unprofessional 
and  dishonest  conduct,  was  upheld  in  Re  Van 
Hyning  (1932)  257  Mich.  146,  241  N.  W.  207. 

"««»**«««**  *«*«»**«*«" 

"Aiding  and  abetting  an  unlicensed  person 
to  practise  a system  and  mode  of  treating 
the  sick  and  afflicted  was  the  ground  upon 
which  a physician’s  license  was  revoked,  in 
Anderson  v.  Medical  ocaminera  (1931)  117  Cal. 
App.  113,  3 Fac.  (2d)  344,— where  the  suffi- 
ciency of  the  accusation  and  the  proceeding 
in  general  was  upheld,  without  disclosing 
the  precise  nature  of  the  acts  upon  wi.loh 
the  accusation  was  based. 
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"But  a singlo  episode  which  happened  dur- 
ing the  absence  of  a chiropodist,  and  with- 
out his  knowledge  or  consent,  was  held  not 
to  Justify  the  revocation  of  his  license 
for  aiding  and  abetting  his  unlicensed  em- 
ployer in  practicing  chiropody  unlawfully 
in  Renwick  v.  Phillips  (1928)  204  Cal*  349, 
268  Pac.  368."  82  A.  L.  R.  1187. 


In  a case  involving  the  issuance  by  a physician  of 
778  blank  prescriptions  for  whiskey,  in  a local  option  town, 
to  be  used  as  a beverage,  when  there  was  a statute  declar- 
ing such  issuance  of  prescriptions  to  be  a crime  (the  con- 
duct involved  in  the  question  at  hand  also  is  declared  to 
be  a misdemeanor  by  Section  10108)  the  Supreme  Court  in 
holding  such  acts  to  be  unprofessional  and  dishonorable  con- 
duct stated: 


"It  needs  no  citation  of  authorities  to 
demonstrate  that  appellant's  conduct  afore- 
said, as  disclosed  by  the  undisputed  facts 
in  the  record,  was  both  unprofessional  and 
dishonorable.  In  addition  to  the  fore- 
going, every  prescription  of  above  character 
whioh  appellant  signed  as  physician  and  de- 
livered, and  upon  which  whiskey  was  obtain- 
ed as  a beverage,  constituted  a crime  against 
this  State."  State  ex  rel.  A.  M.  Conway  v. 

F.  B.  Hilller  et  al«.  Constituting  State 
Board  of  Health,  266  Mo.  246,  1.  c.  26P. 


CONCLUSION  TO  THE  uJJESTION  PRESENTED  IN  PARA- 
GRAPH 2.  OF  YOUR  LETTER. 


We  arc  of  the  opinion  that  a licensed  embalmer  who 
repeatedly  signs  in  blank  the  form  printed  on  the  back  of 
standard  Missouri  certificates  of  death,  leaving  one  or 
a number  of  such  signed  certificates  in  the  hands  of  an 
undertaker  who  is  not  a licensed  embalmer  to  be  used  by  him 
as  need  may  arise  in  the  absence  of  suoh  licensed  embalmer 
would  constitute  a violation  of  the  law  of  this  state,  and 
would  constitute  unprofessional  and  dishonorable  conduct, 
which  if  proven  according  to  the  statutes  and  Standard  of 
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Proficiency  Rules  would  Justify  the  board  in  revoking  the 
license  of  such  practitioner,  but  we  believe  that  It  would 
take  more  than  a single  such  act  to  constitute  such  profess- 
ional misconduct  as  would  Justify  revocation  of  his  license# 


Respectfully  submitted 


LEO  A.  POLITTE 

Assistant  Attorney  General 


APPROVED* 


ROY  tfcttlTTRICK 
Attorney  General 


LAP*wb 


SOLDIERS l 

STATE  BOARD  OF  HEALTH 


Soldiers  should  not  be  charged  for 
certified  copies  under  certain  con- 
ditions. 


February  12,  1943 


Mr.  j-lmer  a.  heldeman 
Department  Jude  Advocate 
tfalnwright  Building 
st.  Louis,  Missouri 


Dear  Sir: 


Your  request  for  ar  opinion  has-  beer  received  by 
this  office. 

Your  inquiry  is  whe -her  or  not  the  State  soard  of 
Health  should  require  a fee  for  the  certified  copy,  or 
copies  of  birth  or  death  certificates  which  are  re- 
quired to  perfect  the  claim  of  any  soldier,  sailor  or 
marine,  in  service,  or  honorably  cischarged,  or  any 
dependent  of  such  soldier,  sailor  or  marine,  for  a 
United  Ste  tes  pension,  or  any  other  claim  upon  tie 
(Jov^rnmei  t of  the  United  States. 

Section  9781  . S.  t issouri,  1939,  partially  rea<  s 

as  iollows: 


”The  State  Registrar  shall,  upon 
request,  furnish  any  applicant  a 
certified  cony  of  the  record  of  any 
birth  or  death  registered  under  pro- 
visions of  tt is  article,  for  the  mak- 
ing and  certification  of  which  he  shall 
be  entitled  to  a fee  of  fifty  cents  to 
be  paid  by  the  applicant,  nor  any 
search  of  the  files  and  records,  when 
no  certified  cooy  is  made,  the  State 
Registrar  shall  be  entitled  to  a fee 
of  fifty  cents  for  each  hour  or  frac- 
tional hour  of  time  of  search,  to  be 
paid  by  the  applicant.  - * x 
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This  section  is  a general  law  allowing  the  State 
board  of  Health  a fee  for  certified  copies  of  a birth 
or  death  certificate. 

Section  15077  K.  o.  Missouri,  1939,  reads  as  fol- 
lows : 


"Whenever  a certified  copy  or  copies 
of  any  public  record  in  the  state  of 
Missouri  are  required  to  perfect  the 
claim  of  any  soldier,  sailor  or  ma- 
rine, in  service  or  honorably  dis- 
charged, or  any  dependent  of  such 
soldier,  sailor  or  marine,  for  a 
United  States  pension,  or  any  other 
claim  upon  the  government  of  the 
United  States,  they  shall,  upon  re- 
quest be  furnished  by  the  custodian 
of  such  re  cores  without  any  fee  or 
compensation  therefor." 


This  is  a special  statute  and  is  only  applicable 
to  a soldier,  sailor  or  marine,  or  a dependent  of  such 
soldier,  sailor  or  marine,  where  the  certified  copy  is 
required,  in  order  that  either  of  them  may  obtain  a 
United  States  pension,  or  be  used  as  evidence  in  any 
other  claim  upon  the  Government  of  the  United  States. 

The  two  sections  above  set  out  relate  to  the  same 
general  subject  matter,  but  Section  15077,  supra,  spe- 
cifically applies  to  soldiers,  sailors,  marines  and 
their  dependents.  These  two  statutes  relating  to  the 
same  subject  matter  must  be  read  together,  and  pro- 
visions of  one  having  snecial  application  to  a particu- 
lar subject  will  be  deemed  a qualification  or  "exception" 
to  the  statute  general  in  its  tonus,  such  as  the  general 
statute  allowing  the  State  Board  of  ■“ealth  to  charge  a 
fee  of  fifty  cents  for  all  birth  and  death  certificates. 
It  was  so  held  in  the  case  of  Eagleton  v.  Murphy,  156 
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3.  V«.  (2d)  683,  Pars.  2-3,  where  the  court  said: 


" it  * it  Under  the  established  rules 
of  statutory  corstruction  where  there 
are  two  laws  relating  to  the  same  sub- 
ject they  must  be  read  together  and 
the  provisions  of  the  ore  having  a 
special  application  to  a particular 
subject  will  be  deemed  to  be  a quali- 
fication of,  or  an  exception  to,  the 
other  act  general  in  its  t.  rms.  State 
ex  inf.  barret t v.  Imhoff,  221  Mo. 

603,  238  8.  .if.  122;  State  ex  rel. 
Buchanan  County  v,  Fulks,  296  Mo. 


614,  247  S. 


W.  129. 


* -»  a * a it  i t 


? 


Section  9781  h . S.  issouri,  1939,  is  a re-enactment 
of  Section  9060  R.  3.  Missouri,  1929,  which  appears  in 
the  Laws  of  Missouri,  1937,  pagej  356.  The  re-enactment 
did  not  repeal  Section  15077,  sqpra,  which  first  appears 
in  the  Laws  of  Missouri,  1921,  page  660.  The  re-enactment 
of  Section  9060  R.  S.  Missouri,  1929,  merely  changed  the 
section  to  allow  a 'charge  of  an  additional  fifty  cents 
for  each  hour,  or  fractional  hour  spent  in  research  on 
behalf  of  the  applicant.  It  further  added  that  no  fee 
should  be  charged  where  the  certified  copy  was  required 
to  perfect  the  claim  of  persons  on  relief  for  any  claim 
upon  the  Government  of  the  United  States.  In  other  words, 
Section  15077,  supra,  which  specifically  applies  to  the 
soldiers,  sailors  and  marines  was  a later  statute  than 
what  is  now  oection  9731  R.  Missouri,  1939. 


Where  a general  statute  was  enacted  subsequent 
to  an  earlier  special  statute  relating  to  the  same  sub- 
ject matter,  the  special  statute  will  be  construed  as 
an  exception  to  the  general  statute,  unless  expressly 
or  impliedly  repealed.  It  was  so  held  in  the  case  of 
State  v.  Erown,  68  S.  **,  (2d)  55,  Pars.  4-3,  1.  c.  59, 
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where  the  court  said: 


" * * ■»  Where  the  special  statute  is 
later,  it  will  be  regarded  as  an  ex- 
ception to,  or  qualification  of,  the 
prior  gur  eral  one;  and  whtre  the 
general  act  is  later,  the  special 
will  be  construed  as  remaining  an 
exception  to  its  terms,  unless  it  is 
repealed  in  express  words  or  by  neces- 
sary implication.'  Tevis  et  al.  v. 
Foley,  325  Mo.  1050,  1054,  30  S.  V.. 
(2d)  68,  69;  State  ex  rel.  Buchanan 
County  v.  Fulks,  296  ho.  614,  626, 

247  S.  129;  State  ex  inf.  barrett 
v.  Imhoff,  291  Mo.  603,  617,  238  S. 

W.  122.  If  there  be  any  repugnancy 
between  these  two  statutes,  the  gen- 
eral statute,  section  4556,  must 
yield  to  the  special  statute,  sec- 
tion 5613.” 


The  title  to  the  bill  which  is  now  Section  15077, 
appeals  in  Laws  of  Missouri,  1921,  page  G60,  and  reads 
as  follows : 


”S0Lt*ILRS,  SAILORS  OR  i.iARl:  FS : 

Providing  that  Certified  Copies  of 
Public  Records  be  Furnished  Free  of 
Charge. 

nkh  ACT  providing  that  certified 
copies  of  public  records  be  fur- 
nished free  of  charge  to  any  sol- 
dier, sailor  or  marine  in  service 
or  honorably  discharged,  or  any 
dependent  of  such  soldier,  sailor 
or  marine . " 
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The  title  to  an  Act  of  the  legislature  may  be  looked 
to  in  construing  the  Act.  It  was  so  held  In  Artophone 
Corporation  v.  Goale,  153  S.  V . (2d)  343,  Holder  v. 

Elms  Hotel  Company,  92  5.  W.  (2d)  620,  and  Thomas  v. 
buchanan  County,  51  5.  V'.  (2d)  95. 

Under  the  title  to  the  Act  which  is  now  Section 
15077  R.  S.  Missouri , 1939,  there  is  no  ambiguity  as 
to  the  furnishing  free,  of  certain  public  records.  Of 
course,  it  is  always  a question  of  fact  as  to  whether 
or  not  the  records  demanded  come  within  the  description 
of  the  records  and  their  use,  as  set  out  in  Section  15077, 
supra.  It  must  be  for  the  purpose  of  perfecting  the  claim 
of  any  soldier,  sailor  or  marine  in  service,  or  honorably 
discharged,  or  a claim  of  any  dependent  of  such  soldier, 
sailor  or  marine  for  a United  States  pension,  or  any  other 
claim  upon  the  Government  of  the  United  States. 

We  do  not  hold  that  there  is  any  ambiguity  between 
the  two  sections,  9781,  supra,  and  15077,  supra,  but 
where  a public  officer  attempts  to  charge  a fee  on  a 
statute  where  there  is  some  ambiguity,  the  rule  is  that 
the  statute  is  strictly  construed  against  the  officer. 

It  was  so  held  in  Smith  v.  Pettis  County,  136  S.  W. 

(2d)  282,  Pars.  4-6,  where  the  court  said: 


"The  rule  is  established  that  the 
right  of  a public  official  to  com- 
pensation must  be  founded  on  a sta- 
tute. It  is  equally  established  that 
such  a statute  is  strictly  construed 
against  the  officer.  Jfodaway  County 
v.  Kidder,  Mo.  Sup.,  129  S.  W.  2d  857; 
Ward  v.  Christian  County,  341  Mo.  1115, 
111  S.  W.  2d  182.  ******* 


The  general  rule  is  that  where  a statute  does  not 
provide  a fee  or  compensation  to  be  paid  to  an  officer, 
for  performirg  part  of  his  duties,  the  performing  of  the 
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duties  should  be  deemed  to  be  gratuitous.  It  was  so  held 
In  the  case  of  Nodaway  bounty  v.  Kidder,  129  S.  W.  (2  d) 
857,  Pars.  5-8,  where  the  court  said: 


"ihe  general  rule  Is  that  the  ren- 
dition of  services  by  a public  offi- 
cer is  deemed  to  be  gratuitous,  un- 
less a compensation  therefor  is  pro- 
vided by  statute.  If  the  statute 
provides  compensation  in  a particular 
mode  or  manner,  then  the  officer  is 
confined  to  that  manner  and  is  entitled 
to  no  other  or  further  compensation  or 
to  any  different  mode  of  securing  same. 
Such  statutes,  too  must  be  strictly 
construed  as  against  the  officer. 

State  ex  rel.  Lvar.s  v.  Gordon,  245  *io. 
12,  28,  149  5.  W,  638 j King  v.  River- 
land  Levee  List.,  218  Mo.  Aop.  490, 

493,  279  b.  »,  195,  196;  State  ex  rel. 
Wedeking  v.  McCracken,  60  Mo.  App. 

650,  656. 

"It  is  well  established  that  a pub- 
lic officer  claiming  compensation  for 
official  duties  performed  must  point 
out  the  statute  authorizing  such  pay- 
ment. State  ex  rel.  Buder  v.  liack- 
mann,  305  ko*  342,  265  S.  7.  532, 

534;  State  ex  rel.  Linn  County  v. 

Adams,  172  Mo.  1,  7,  72  S.  W.  655; 
williams  v.  Chariton  uounty,  85  Mo, 
646.” 


Section  15078  R.  *s.  Missouri,  1939,  reads  as  fol- 
lows : 


"Any  person  or  persons  violating 
any  provision  of  section  15077  shall 
be  deemed  gui  ty  of  a misdemeanor." 
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Under  this  section  it  is  a misdemeanor  for  a public 
officer  who  has  charge  of  the  records  pertaining  to  claims, 
a.e,  set  out  in  Section  15077,  supra,  to  charge  for  certi- 
fied copies. 


CoLCLUSlCK 


It  is,  therefore,  the  opinion  of  this  department 
that  the  otate  Boar-:  of  health  cannot  charge  for  fur- 
nishing a certified  copy  of  a birth  certificate,  death 
certificate  or  any  other  copy  in  its  charge,  where  the 
same  is  required  to  perfect  the  claim  of  any  soldier, 
sailor  or  ma  ine,  in  service,  or  honorably  discharged, 
or  any  dependent  of  such  soldier,  sailor  or  marine  for 
a United  States  pension,  or  any  other  claim  upon  the 
Government  of  the  United  States. 


Respectfully  submitted 


W.  J.  KJRKE 

Assistant  attorney  General 


APtROVhD: 


ROY  ^cKlTTRICK. 

Attorney  General  of  jiissouri 


WJBiRV 


PROSECUTING  ATTORNEY: 
SCHOOL  LOANS: 


| • - 

Not  entitled  to  fee  for  examination  of 
abstract  from  person  making  application 
for  school  fund  loan. 


April  0,  19n3 


Honorable  Jmue3  i . Hawkins 
Prosecuting  ..ttorney 
oallas  County 
Buffalo,  Missouri 


Dear  ^ir: 


This  office  is  in  receipt  of  your  letter  of  ..prii  1st 
requesting  an  opi.iio^  upon  t no  following  question: 


.hethcr  a prosecuting  attorney  io  en- 
titled to  charge  a person,  . ..xkin^  appli- 
cation for  a school  funu  loan  cefore  the 
county  oourt  of  his  county,  a fee  for 
the  ox  x.  Action  of  an  abstract  of  title. 


In  view  of  the  fact  that  this  question  aas  been  an- 
swered by  this  office  on  several  occasions  for  various  prose- 
cuting attorneys  of  tae  3tate,  and  due  to  the  interest  of  tne 
county  courts  of  tne  various  counties,  it  is  felt  necessary 
to  go  into  the  matter  ~t  some  length  witn.  the  iaea  in  mind.  of 
outlining,  first,  tn  uuty  of  n count  court  \ith  x*espect  to 
senool  fund  nort _,ii  ,e  logins,  ung  soc^r  , tne  xuties  of  a 
prosecuting  .attorney  concernir.  _ . ori  ;age  loans. 


I. 

Undex*  the  statutes  of  our  state,  it  is  the  uuty  of  tne 
several  county  courts  to  diligently  oollect,  px-eserve  unu  se- 
curely invest  money  mu  otnor  t . eperty  belm_ing  to  tne  county 
school  funu.  Tnls  minority  is  set  out  in  motion  10o76,  u.  g. 
Missouri,  19o9,  wxiicn  reads  do  follows: 
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"It  Is  hereby  mnue  the  auty  of  the  sev- 
eral oounty  courts  of  this  state  to  dili- 
gently collect,  presex-ve  and  seourely  in- 
vest,  ut  the  nighest  rate  of  interest  that 
oan  be  obtaineu,  not  exceeding  ei0ht  nor 
less  than  four  per  cent  per  annum,  on  un- 
encumbered real  estate  security,  vorth  ut 
all  times  at  least  double  the  sum  loaned, 
and  may,  in  its  uiso-etion,  require  per- 
sonal security  in  addition  thereto,  the 
proceeus  of  all  moneys,  stocks,  oonds  and 
other  property  belon0iug  to  the  oounty 
school  fund;  also,  the  net  proceeds  from 
tne  aule  of  e strays;  also,  the  clear  pro- 
ceeds Ox  all  penalties  and  forfeitures, 
ana  of  all  fines  collected  in  tne  several 
counties  for  any  breaon  of  the  penal  or 
military  lu.ws  01  this  state,  and  all  moneys 
vailon  shall  be  paid  by  persona,  as  an  equiv- 
alent for  exemption  from  military  duty, 
shall  belong  to  hid  be  securely  invested 
unu  saoreuly  preserveu  in  the  several  coun- 
ties .da  county  public  scuool  fund,  the 
income  of  union  fund  shall  be  collected  an- 
nually and  faithfully  appropriated  for  es- 
tablishing unu  maintaining  free  publio 
schools  in  tne  several  counties  of  this 
state. " 


Y.'e  finu  further  that  Section  10o8e,  n.  >.  . iiaaouri,  19e9 
reads  as  follows: 


" henever  tnere  snail  be  in  Lhe  oounty 
treasury  any  money  belonging  to  the  capi- 
tal of  the  scnool  fund  of  any  township 
therein,  the  county  court  of  suoh  county 
shall  loan  the  same  for  the  highest  in- 
terest that  can  be  obtuixxed,  not  exceed- 
ing eight  nor  leas  than  four  per  cent  pel* 
annum,  upon  conditions  and  subject  to  the 
restrictions  herein,  ft or  set  forth." 


xxS  to  the  exact  procedure  necessary  for  the  securing  of 
loans  from  the  county  or  township  school  funds,  your  attention 
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is  next  inviteu  to  Section  10O84,  R.  5.  Missouri,  1959,  which 
reads  as  follows: 


’’When  any  luoneys  oelonging  to  said  funas 
shall  be  loaned  oy  the  county  courts, 
they  shall  cause  tue  same  to  be  secured 
by  u mort^a^e  in  fee  oil  reul  estate  with- 
in the  county,  free  from  all  liens  and 
eucunurnnc es , of  the  value  of  double  tne 
amount  of  the  loan , with  a bouu,  and  may, 
if  they  ueem  it  necessary,  also  inquire 
personal  security  on  such  bond;  ana  no 
loan  snail  be  made  to  any  person  other 
than  an  inhabitant  of  the  same  county, 
nor  snail  any  person  be  accepted  as  se- 
curity who  la  not  at  tue  time  a resident 
housenoluer  therein,  who  uocs  not  own  and 
is  not  assessed  on  property  in  an  amount 
equal  to  that  loaneu , in  audition  to  all 
tue  debts  for  wuich  ne  is  liable  and  prop- 
erty exempt  from  execution.  In  all  cases 
of  loan,  tha  oonu  shall  be  to  the  county, 
for  the  use  of  tae  township  to  v.nich  the 
funds  belong,  one  snail  specify  tne  time 
wnen  tne  principal  is  payable,  rate  of  in- 
terest and  tne  time  wnen  payaole;  that  in 
default  of  payment  of  the  Interest,  an- 
nually, or  failure  by  principal  In  the 
bond  to  give  additional  security  when 
tnereto  lawfully  required,  both  the  prin- 
cipal ana  interest  shall  become  due  and 
payable  forthwith,  and  that  all  interest 
not  punctually  paiu  shall  bear  interest 
at  the  same  rate  of  interest  as  the  prin- 
cipal.  But  before  any  lo«na  shall  be  ef- 
fected, the  borrower  shall  file  with  the 
county  court  an  abstract  of  title  at  the 
time  he  files  nis  oonu  ana  u.ort&age  to  the 
real  estate  wnich  is  to  be  mort&ageu," 


The  further  Intention  of  tne  legislature  on  tills  ques- 
tion may  be  found  in  a portion  of  section  10585,  R.  S.  Missouri, 
19o9 , which  x’euds  a3  follows: 
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" ^ * la  all  oases  of  loan  of  school 

x’unoa  In  tne  various  counties,  the  ex- 
pense of  urawing  and  preparing  securi- 
ties therefor,  end  of  a c.-cnowl  edging 
and  recording  mortgages , including  t ,e 
fees  of  ull  officers  for  tne  filing, 
certifying  or  recording  such  mortgages 
aiiu  other  securities,  shall  be  paid  by 
tne  Dorrowers  respectively." 


furnint,  now  to  tne  constitution  of  tne  State  of  Mis- 
souri, we  note  tout  there  is  a provision  prohibiting  tile  use 
or  payment  of  the  county  school  i'unu  money  for  any  other  pur- 
pose whatsoever  except  for  tile  maintenooice  of  free  public 
scuools  unu  tne  uoate  University.  Ac  refer  to  article  XI, 
section  b,  oa  tne  constitution  of  ..i&aouri,  wnioh  reaus  as 
follows: 


"The  proceeds  of  all  lands  that  liave 
been  or  nereaj.tor  n^y  be  granted  by  the 
United  states  to  tills  State,  ana  not 
otnerwise  appropriated  by  tnis  state  or 
the  Uniteu  states;  also,  all  moneys, 
stocks,  bonus,  lands  unu  otner  property 
now  belonging  to  uny  Stute  funu  for  pur- 
poses of  education;  also,  tne  uet  pro- 
ceeds of  all  sales  of  lanus  anu  other 
property  anu  effects  thut  may  accrue  to 
the  state  by  escheat,  from  unclaimed 
dividends  anu  uistributive  shares  of  the 
estates  of  ueceuseu  persons;  also,  any 
proceeus  of  tne  sales  of  tne  public  lands 
v.hicn  may  have  oeen  or  hereafter  may  be 
paid  over  to  this  State  (if  Congress  will 
consent  tu  such  appropriation);  also,  all 
other  grunts,  gifts  or  oevises  tnat  nave 
been,  or  hereof  tex*  may  be,  lanue  to  tnis 
State,  und  not  otherwise  appropriateu  by 
the  state  or  the  turns  of  tne  grant,  gift 
or  nevise,  shall  be  paid  into  the  State 
treasury,  and  securely  invested  and  sa- 
credly preserved  as  a public  school  fund; 
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the  annual  income  of  which  fund,  to- 
gether v/iou  so  muoh  01'  the  oruinury 
revenue  of  the  htate  u3  may  be  by  law 
set  apart  lor  that  purpose,  ahull  be 
faithfully  appropriateu  for  establish- 
ing ana  maintaining  tne  Tree  publio 
schools  anu  the  htute  Linivoraity  in 
this  urtiolo  prov iued  for,  and  l’or  no 
other  uses  or  purposes  want soever." 


With  respect  to  tne  members  of  the  oounty  oourt,  we 
have  examined  the  stucutea  vjuu  fine  that  they  -oust  perform  the 
duties  imposed  upon  them,  even  though  no  provision  i3  made  for 
tne  payment  of  expenses  in  performing  any  special  duties.  It 
has  been  held  tnat  the  members  of  tne  county  court  are  not  en- 
titled to  any  fee  or  fees  ox'  expense  money  incurred  in  the  in- 
spection of  any  land  or  lunas  oxiereu  as  security  for  school 
loans.  We  xinu  this  interpretation  in  the  case  of  Smith,  Judge 
v.  Pettis  County,  lab  a.  ...  (~u)  282,  1.  c.  hoc,  wher©  tne  court 
said: 


"The  x*ul3  is  establishes  tnat  the  right 
o±  a public  axi iuial  to  compeasatron 
must  be  faunueu  on  a statute.  It  is 
equally  established  that  such  a statute 
is  strictly  construed  against  the  officer, 
hodawuy  County  v.  Kidder,  lio.  „,up. , 129 
a.  v; . 2d  857;  ’..era  v.  enristian  County, 
o4i  ho.  1115,  111  W.  2d  182.  * * *" 

From  a furtn©r  examination  of  tno  ueeisions,  we  find 
that  officers  must  perform  tueir  uuties  within  the  strict  limits 
of  their  legal  authority,  ye  refer  particularly  to  the  oase  of 
Laiaur  Township  v.  city  of  Lamar,  261  o.  171,  1.  o.  189,  where 
the  court  said: 


"Officers  are  creatures  of  tne  law,  whose 
uutlea  are  usually  fully  proviueu  far  by 
statute.  In  a v. ay  tney  are  agents,  but 
they  are  never  ueneral  agents,  in  the  sense 
that  they  are  hampered  by  neither  custom 
nor  law  mn a in  tne  sense  that  they  are 
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absolutely  lra^  b lollov.  their  own 
volition.  Persons  ucalin_,  vita  them 
uj  so  always  wltii  lull  mnowleuge  ox’ 
tue  limitations  o i their  agency  and 
of  the  laws  Y.uioh,  prescribing  their 
uuties,  nea0u  tne-  about.  They  ure 
ti’ustees  us  to  the  public  m oney  uhich 
comes  to  their  hanus.  fne  rules  v.uioh 
Oovern  thi3  trust  are  the  law  pursuant 
to  \ hich  tue  money  is  paia  to  them  and 
the  law  by  which  they  in  turn  pay  it 
out.  Manifestly,  none  of  the  reasons 
which  operate  to  ^ ender  recovery  of 
money  voluntarily  puiu  unuer  a -U.3take 
of  law  by  a private  person,  applies  to 
officer.  The  luw  which  fixes  his 
auties  is  nis  power  of  attorney;  if  he 
neglect  to  follow  it,  nis  cestui  .ue 
trust  ou^ht  not  to  iuffer.  In  fact, 
public  polioy  requires  that  all  offi- 
cers be  requirea  to  perform  their  au- 
ties . i thin  tue  strict  limits  of  their 
le^al  authority.”  t Unuer  scoria^  oui's.) 


.J.so,  in  the  case  of  saline  aounty  v.  fhorp,  88  3.  W. 

( £d)  ldo,  1.  c.  186,  the  oourt,  in  holuin^  tnat  public  officers 
act  as  special  trustees,  with  very  limited  authority,  in  rela- 
tion to  fun-s  nelu  in  tx*ust  for  tue  public  for  sonool  purposes, 
said: 


»*  * * * It  must  be  remembered  tnat 
this  is  a ouse  where  public  officers 
were  actin0  for  a governmental  aub- 
uivlsion  of  the  3iw.be,  u county,  in 
relation  to  funds  held  in  trust  for 
tue  publio  for  scuool  purposes,  hoth- 
inw  is  better  settles  tuan  tnat,  under 
such  cix*ouiustances , such  officers  are 
not  ectin-  us  they  would  as  individuals 
with  tn-^ir  own  property,  but  as  special 
trustees  witn  b y ex-y  ilmiteu  authority , 
and  that  every  one  uealin^  with  them 
must  take  notice  of  these  limitations. 
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mery  oounty  v.  ..ucnley,  ldo  .o. 

•*.92,  la  ...  . 6 26."  i onuersoorino  ours.) 


11. 

furnin0  now  bo  tile  .utios  of  the  ^ruseoutin,;  attorney, 
we  finu  thesu  duties  well  set  out  in  ...action  1294^.,  R.  S.  Mis- 
souri, 19J9,  v.hicn  reads  as  follows: 


"He  ah-ll  prosecute  or  uefond,  as  tne 
case  m^y  x’equire,  all  ^ivil  suit3  in 
widen  the  county  i-  interestea,  repre- 
aent  generally  tne  county  in  all  Matters 
of  law,  investigate  all  claims  against 
the  county,  draw  all  oontraots  rela.-. 
to  t . business  >j  the  oounty,  and  snail 
,jive  ais  opinion,  without  fee,  in  mat- 
ters of  law  in  wuioh  the  county  is  in- 
tere-ueu,  ana  in  writing,  when  demanded, 
to  the  oounty  court,  or  c my  j^d^e  tnere- 
of,  axoe  ^ in  counties  in  wniou  there 
may  be  a oo mty  counselor.  ^1 

-loo  attend  and  prosecute,  on  benuif  of 
the  state,  all  c-.ses  before  justices  -f 
the  peace,  when  the  state  Is  made  a 
party  thereto:  * " *” 


Turnin^  to  section  129d9,  R.  o.  ^dasouri,  19^9,  v.u  find 
a provision  for  the  amount  of  salary  to  ue  paiu  tile  prosecuting 
attorney,  t.  o umount  of  salary  derived  from  this  office  bein<£ 
dependent  upon  the  population  of  ais  particular  county. 

With  respect  to  tuc  uuties  of  the  proaeoulino  attorney 
conoei’ning  the  fees  tnat  accrue  in  his  office,  your  attention 
is  invited  to  oection  129*1,  ...  j.  issouri,  19d9,  anu  we  yuote 
that  portion  of  tnis  statute  bearing  on  tne  question  at  hanu: 


"It  shall  be  the  uuty  of  the  prosecuting 
attorney  to  charge  upon  behalf  of  the 
oounty  every  fee  that  accrues  in  his  of- 
fice nd  to  receive  the  sa^e,  anu  at  the 
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end  of  each  month,  puy  over  to  the 
county  treasury  all  moneys  collected 
by  him  as  Tees,  taxing  two  receipts 
theraf or , 4 


It  would  seem  from  the  above  and  foregoing  that  the 
uuties  of  the  proseoutin^  attorney  require  aim  to  represent 
tne  county  in  all  legal  mutters,  his  opinion,  without 

fee,  re^ar-jini  tne  law  in  all  nutters  in  which  the  county  is 
interested.  Tne  re  tuir  aments  imposed  upon  nhe  county  court 
respecting  louus  froxa  school  funds  are  quite  clear,  and  it  is 
evident  that  no  loan  should  ever  oe  -aide  until  the  abstract  of 
title  has  been  submitted  to  tne  oounty  court  ana  tne  opinion 
ana  oertif  iaution  ox  tne  pro-sec  a tin._,  attorney  first  nau  ana 
obtained  tnat  the  title  to  the  real  estuts  involved  in  each 
particular  loon  is  clear  and  free  from  all  liens  and  encum- 
brances, emu  that  the  applicant  for  the  loan  has  a good  and 
marketable  title. 

Getting  to  the  question  involved  in  your  letter,  as  to 
whether  tne  applicant • for  this  loan  should  pay  the  prosecuting 
attorney,  as  sucn,  any  fee  fox*  the  examination  of  the  absfruot 
of  title,  we  wish  to  point  out* a rule  of  the  Supreme  Court  of 
this  state  ( .mle  ob,  subdivision  o,  of  the  supreme  Court  Rules), 
the  full  text  of  wnich.  is  as  follows: 

"It  is  the  uuty  of  a lawyer  at  the  time 
of  retainer  to  disclose  to  tne  client 
all  tne  oircumstances  of  his* relations 
to  tne  parties,  ana  any  interest  in  or 
connection  w itn  tne  controversy,  wnich 
might  influence  tne  client  in  the  selec- 
tion Oi  counsel. 

"It  is  unprofessional  to  represent  con- 
flicting Interests,  accept  by  express 
consent  of  all  concerned  given  after  a 
fall  disclosure  of  the  facts.  Within 
the  meaning  of  this  section,  a lawyer 
represents  conflicting  interests,  when, 
in  behalf  of  one  client,  it  is  his  uuty 
to  contend  for  bnut  wnich  duty  to  anoth- 
er client  requires  nin  to  oppose. 

"The  ouli^atioxi.  to  represent  the  client 
wrth  unuiviueu  fidelity  and  not  to  divulge 
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Ills  secrets  or  confluences  forbids 
also  the  subsequent  acceptance  of  re- 
tainers or  employment  from.  others  in 
matters  adversely  affecting  any  in- 
terests 01  the  client  with  respect  to 
which  confidence  has  been  reposes." 


It  would  seem  that  in  oraer  for  a person  to  represent 
an  applicant  for  a lo^n  under-  the  school  ^.'u iia  mort0aje  provi- 
sions of  our  statutes,  ne  must  be  under  no  odi_,c.cion  unu  cer- 
tainly not  under  the  otior.  of  the  county  court.  The  prose- 
cuting attorney  is  tue  le^-J.  representative  o,  the  county  court 
at  such  times  ana  a.  er  uch  condition  . re  xuire.  His 

uuties  unaer  his  out.*  of  office  require  him  to  act  for  the 
county  court  alone*  If  this  erne  o.uicer  anou*-  attempt  in  the 
same  instance,  ma  at  ti  a same  time,  to  represent  the  applicant 
for  one  loan,  he  is  in  tne  position  of  on  Ox'ficer  holding  two 
offices  which  are  incompatible,  am  v.hich  is  prohibited  unuer 
statute.  Should  litigation  arise  re^m  lii  the  title  to 
the  property  upon  wni oh  the  loan  in  made,  or  shoulu  any  suit  be 
instituted  wnerein  the  county  was  un  inter  ux.feu  party,  certain- 
ly tne  duties  or  the  office  v/uula  require  the  prosecuting  at- 
torney to  defend  tne  3&me  to  the  exclusion  01  ^11  others. 

We  finu  then,  in  tne  instance  the  proseoutinj  attorney 
attempts  to  collect  a fee  from  tne  applicant  for  the  loan,  ..nd 
at  the  same  time  to  collect  a salary  from  the  state  as  an  of- 
ficer, his  position  nas  oeen  quite  well  defined  in  tne  case  of 
State  ex  rei.  «.u^llister  v.  ounn,  277  Mo.  o£3,  1.  c.  44,  where 
the  oourt  said: 

"It  is  a well  settled  rule  that  tne 
Legislature  is  not  to  be  held  to  have 
none  a vain  ana  useless  thinj.  It  is 
elementary  law  that  one  .miy  not  hold 
two  offices  the  duties  of  hioh  are  in- 
compatible. .nut  center  incompatibil- 
ity could  be  conceived  than  the  auty  of 
paying  and  the  duty  of  receiving  and 
granting  acquittance  for  puolic  money? 

If  one  person  could  be  both  collector 
and  treasurer,  ne  would  pay  over  the 
money  as  collector  and  receive  it  as 
treasurer,  mu,  as  treasurer,  issue  a 
receipt  to  himself,  as  collector.  Unuer 
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the  b-neral  lav.'  it  is  settled  no  man 
coula  nave  held  these  two  positions. 

* T * * * it 

.also,  bearing  on  tnis  same  ^uesbion,  see  the  ease  of 
State  ex  rel.  v.  Brown,  14.6  ..o.  4ol,  1.  c.  4Go,  waero  the  court 
said: 


'•It  is  well  settled  that  no  oTfiuer  is 
entitled  to  Tee3  of  any  Kind  unless  pro- 
vided Tor  by  statute,  and  bein0  solely 
of  statutory  ri&ht,  statutes  allowing 
the  same  must  be  strictly  construed.” 


JONOLUJION 


The  conclusion  at  \>nich  v.  c nave  arrived  is  as  follows: 

1.  There  is  no  ^ro/ision  in  our  statutes  wnioh  would 
allow  the  prosecuting  v-ttorney  to  enar£,e  an  ap^  licunt  Tor  a 
school  Tuna  ;;ort0u^Q  loan  a Tee  Tor  the  examination  oT  an  ab- 
sti’act  oT  title. 

L.  That  no  interpretation  oT  our  statutes  by  our  courts 
would  allow  such  a charge  to  be  mane;  tnat  such  a cnur^e  would 
be  incompatible  with  the  o-ifioiul  uuties  oT  tne  prosecuting  at- 
torney, unu  by  no  uanner  or  means  coulu  it  be  sustained  under 
any  expression  oT  any  court  or  thu  legislature. 

We  further  conclude  taut  any  statute  dufiuinti  the  duties 
oT  an  ofricer  will  be  strictly  construes  against  the  oTTicer  in- 
volved, unu  any  violation,  oT  course,  , x*i  ieau  to  the  penalties 
provided  in  sucn  sit  in.  tions. 


nespectfully  submitted 


aPPROV  ,j: 


a . - • Jliil  I a 

assistant  ...buorney  General 


.0Y  UoKITTlii  GK 
.attorney  General 
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BOARD  OP  OP  TO*'”' TRY: 
POWERS: 


Not  authorized  under  certain  conditions  to 
subpoena  optometrist  o makes  slanderous 
remarks . 


June  7,  1943 


Missouri  State /Board  of  Optometry 
c/o  Dr.  N.  R.  Hatfield 
Secretary- Treasurer 
Edina,  Missouri 


Gentlemen: 


This  will  acknowledge  receipt  of  your  revest,  for 
an  official  opinion  under  date  of  May  27,  wh?  reads: 

"It  has  come  to  the  official  attention 
of  the  State  Board  of  Optometry  that 
a certain  optometrist  f"  t*1*  state  has 
made  charges  that  a -ember  cfour  Board 
•x»  givi^e  .wfe  ,*-»  ylomas  to  men  who  did 
not  attend  school*. 

Since  such  an  accusation  Impugns  the  of- 
ficial conduct  of  a Board  member  directly 
and  that  of  the  entire  Board  Indirectly, 
the  Board  desires  to  subpoena  the  man  be- 
fore us  and  to  have  him  present  his  evi- 
dence, We  have  been  advised  that  the 
Board  can  do  this  pursuant  to  Section 
10110  of  the  he vised  Statutes  of  Missouri 
1939,  which  gives  the  Board  power  * to  take, 
testimony  In  all  matters  relating  to  its 
powers  and  duties*. 

"Please  let  us  have  your  opinion  as  to 
whether  we  have  the  legal  power  to  do  so." 


It  Is  a well  established  principle  of  law  that  any 
Board,  Bureau  or  Commission  being  a creature  of  statute 
shall  have  only  such  powers  as  may  be  conferred  upon  said 
Board,  Bureau  or  Commission  by  statute.  In  Aetna  Insurance 
Company  vs.  O'Malley,  124  S.  f.  (2d)  1164,  1.  c.  1166  the 
court  said: 
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-»  -*  >f  59  C»  J.,  section  205,  page  172, 
section  286.  In  the  last  citation  the  author 
says:  r Public  officers  have  an  can  exercise 
only  such  powers  as  are  conferred  on  them 
by  law,  * * * * * * u-  * . M 


It  is  true  that  you  may  subpoena  witnesses,  books,  papers, 
etc.,  and  take  testimony  In  all  matters  relating  to  powers  and 
duties  of  the  Board,  but  for  no  other  purposes.  Section  10110, 

E.  S.  Missouri  1939,  reads  in  part: 


# * -»  * » The  said  board  shall  prescribe 
the  duties  of  its  officers  and  adopt  rules 
and  regulations,  not  inconsistent  with  this 
chapter,  to  govern  its  proceedings;  and  also 
shall  adopt  a seal;  and  the  secretary  shall 
have  the  care  and  custody  thereof,  and  he 
shall  keep  the  record  of  all  the  proceedings 
of  said  board,  which  shall  be  open  at  all  times 
to  public  scrutiny.  All  certificates  issued 
by  the  state  board  of  optometry  shall  be  signed 
by  the  president  and  attested  by  the  secretary 
with  the  seal  of  said  board  attached  to  or  im- 
pressed thereon.  Every  such  certificate  shall 
be  prima  facie  evidence  of  the  right  of  the 
holder  to  practice  optometry.  The  president 
and  secretary  shall  have  the  power  to  administer 
oaths  and  the  board  to  take  testimony  in  all 
matters  relating  to  its  powers  and  duties,  and 
for  that  purpose  shall  be  able  to  compel  the 
attendance  of  witnesses  and  .the  production  of 
all  necessary  books,  papers,  or  documents, 
upon  the  proper  service  of  a subpoena  in  proper 
form,  duly  attested.  > -a-  * -»  -a-  a -a  n 


Regardless  of  whatever  this  member  of  your  profession  may 
have  said  relative  to  one  member  of  your  Board  giving  out  diplomas 
to  persons  who  did  not  attend  school,  it  does  not  in  any  manner  of 
imagination  have  any  direct  or  Indirect  bearing  upon  the  action  of 
the  Board  to  issue  licenses  and  suspend  or  revoke  said  licenses 
under  such  statutory  authority  vested  in  said  Board.  Neither  Is 
this  a statutory  ground  for  the  Board’s  revoking  or  suspending  a 
license. 


Section  10121,  R,  3.  Missouri  1939,  prescribes  on  what 
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grounds  the  Board  may  refuse  to  Issue,  renew,  suspend  or  revoke 
licenses,  and  no  such  reason  as  complained  of  In  your  letter  is 
included  therein. 


"The  state  board  of  optometry  may  either 
refuse  to  issue,  or  may  refuse  to  renew, 
or  may  suspend,  or  may  revoke  any  certificate 
of  registration  for  any  one  or  any  combina- 
tion, of  the  following  causes: 

"(a)  Conviction  of  a felony,  as  shown  by  a 
certified  copy  of  the  record  of  the  court 
of  conviction. 

"(b)  The  obtaining  of  or  an  attempt  to  ob- 
tain, a certificate  of  registration,  or 
practice  in  the  profession,  or  money,  or 
any  other  thing  of  value,  by  fraudulent 
misrepresentation. 

"(c)  Gross  malpractice. 

"(d)  Continued  practice  by  a person  know- 
ingly having  an  infectious  or  contagious 
disease. 

"(e)  Advertising  by  means  of  knowingly  false 
or  deceptive  statements. 

"(f)  Advertising,  practicing  or  attempting  to 
practice  under  a name  other  than  one’s  own. 

"(g)  Habitual  drunkenness,  or  habitual  addic- 
tion to  the  use  of  morphine,  cocaine  or  other 
habit-forming  drug3.  f The  state  board  of  op- 
tometry may  neither  hefuse  to  issue,  nor  re- 
fuse to  renew,  nor  suspend,  nor  revoke,  any 
certificate  of  registration,  however,  for  any 
of  these  causes,  unless  the  person  accused  has 
been  given  at  least  20  days*  notice  in  writing 
of  the  charge  against  him  and  a public  hearing 
by  the  state  board  of  optometry,  hpon  the  hear- 
ing of  any  such  proceeding,  the  state  board  of 
optometry  may  administer  oaths,  and  may  procure 
by  its  subpoena,  the  attendance  of  witnesses 
and  the  production  of  relevant  books  and  papers. 
Any  ciruuit  court  or  any  judge  of  a circuit  court. 
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either  in  term  time  or  in  vacation,  upon 
application  either  of  the  accused,  or  of 
the  state  board  of  ojitometry  may,  by 
order  duly  entered,  require  the  attendance 
of  witnesses  and  the  production  of  rele- 
vant books  and  papers  before  the  state 
board  of  optometry  in  any  hearing  renting 
to  the  refusal,  suspension  or  revocation 
of  certificate  of  regi stra tion.  Upon 
refusal  of  neglect  to  obey  the  order  of  the 
court  or  judge,  the  court  or  judge  may 
compel,  by  proceedings  for  contempt  of 
court,  obedience  of  its  or  his  order.” 


This  member  may  have  an  action  for  slander  against  this 
party  for  what  he  said  against  said  member.  However,  this  is  a 
personal  matter  between  the  member  of  the  Board  and  the  person 
accused  of  the  slander.  Such  an  action,  even  if  supported  by 
substantial  evidence,  is  often  difficult  to  maintain. 

Therefore,  it  is  the  opinion  of  this  Department  that, 
under  the  facts  contained  in  your  request,  the  Missouri  State 
Board  of  Optometry  is  not  authorized  to  subpoena  this  optometrist 
who  is  accused  of  making  such  remarks  against  a member  of  said 
Board,  and  thereby  have  him  testify,  since  such  evidence  would  not 
afford  the  Board  any  grounds  for  refusing,  suspending  or  revoking 
his  license  to  practice  the  profession  of  optometry. 


Respectfully  submitted 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


APPROVED: 


ROY  f cKI TTEI CK 

Attorney  General  of  Missouri 


AM:  RAW 


IS 


Licensing  non.resiJ.encs 


Mr.  Allen  V.  Hays,  Secretary 
Tne  State  Board  of  Fmbalminr 
d'JO  W . Che r ry  Street 
.evada,  Missouri 


FILED 

3g 


)ear  Mr.  Hays: 


We  acknowledge  receipt  of  your  letter  of  June  16,  re- 
questing an  orinion,  which  letter  is  as  follows: 


"at  the  May  meeting  of  the  Missouri  State 
Board  of  -Embalming  the  Secretary  was  in- 
structed to  request  of  the  Attorney  General 
an  opinion  as  to  wnetner  or  not  the  Emoaim- 
ing  Board  could  enter  into  an  arrangement 
or  agreement  with  embalming  boards  of 
adjoining  states  with  reference  to  the 
acceptance  of  applications  of  emoalmers 
duly  licensed  in  said  state,  to  take  the 
examinations  for  emoalmers  license  in 
Missouri,  provided  that  the  educational 
and  other  requirements  in  said  states  are 
equivalent  to  tne  requirements  in  Missour' . 

"Thanking  you  on  be naif  of  tne  Emoalming 
Board  for  such  an  opinion  at  your  earliest 
convenl  cence,  I am  * *" 

Section  10103,  R . S.  Mo*  1969,  setting  cut  the  quali- 
fications of  aoplicants  for  emoalmers'  licenses,  is  a3  follows: 

"From  ana  after  the  first  day  of  September, 
eighteen  hundred  ana  ninety-five,  every 
person  now  enraged  or  desiring  toengage 
in  the  practice  of  embalming  dead  human 
bodies  witnin  the  state  of  Missouri  shall 
make  a written  application  to  the  state 
board  of  embalming  for  a license,  accom- 
panying the  same  with  the  license  fee  of 
ten  dollars,  whereupon  the  applicant,  as 
aforesaid,  shall  present  himself  or  her- 
self before  said  ocard,  at  a time  and  place 
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to  be  fixed  by  said  board;  and  If  the 
board  shall  find,  upon  due  examination 
that  the  applicant  is  of  good  moral 
character,  possessed  of  a knowledge  of 
the  venous  and  artorial  system,  the 
location  of  heart,  lungs,  stomach, 
bladder,  womb  and  other  organs  in  the 
human  body;  the  location  of  abdominal, 
pleural  and  thoracic  cavities;  the 
location  of  the  carotid,  brachial, 
radial,  ulnar,  femoral  and  tibial 
arteries;  a knowledge  of  the  science 
of  embalming  and  the  care  and  disposi- 
tion of  the  dead,  and  has  a reasonable 
knowledge  of  sanitation  and  the  disin- 
fection of  bodies  of  deceased  porsons, 
and  the  apartment,  clothing  and  bedding, 
in  case  of  death  from  infectious  or 
contagious  disease,  the  board  shall 
issue  to  said  applicant  a license  to 
practice  said  science  of  embalming  and 
the  care  and  disposition  of  the  dead,  and 
shall  register  such  applicant  as  a duly 
licensed  embalmer:  Provided, that  before 
any  license  is  issued  to  the  applicant, 
it  must  appear  that  he  has  personally 
embalmed  at  least  ten  dead  human  bodies, 
under  the  direction  of  a legally  licensed 
embalmer.  Such  license  3hall  be  signed 
by  a majority  of  the  board  and  attested 
by  its  seal.  All  persons  receiving  a 
license  under  the  provisions  of  this 
chapter  shall  have  said  license  register- 
ed in  the  probate  judge's  office  of  the 
county  in  the  jurisdiction  of  which  it  is 
proposed  to  carry  on  said  practice,  and 
shall  display  said  license  in  a conspic- 
uous place  in  the  office  of  such  person 
so  licensed. " 

Rule  6,  Section  1 of  the  Standard  of  Profioiency  pro- 
vides for  the  admission  to  practice  in  Missouri  of  embalmers 
licensed  in  other  states,  and  is  as  follows: 
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"Any  embalmer  admitted  to  practice  the 
science  and  profession  of  embalming  of 
another  state  in  which  the  standard  of 
admission  is  substantially  equivalent 
to  the  standard  of  this  state,  and  who 
can  furnish  the  Missouri  State  Board 
of  Embalming  satisfactory  and  suffic- 
ient evidence  complying  with  the  edu- 
cational requirements  and  standards 
governing  applicants  for  Missouri 
license  as  set  forth  in  the  laws  and 
rules  governing  the  State  Board  of  Em  - 
balming,  particularly  paragraph  (d) 

Rule  III}  said  applicant  must  also 
furnish  a certificate  executed  and 
verified  to  by  the  secretary  of  the 
State  Board  of  Embalming  in  the  State 
in  which  he  has  been  admitted  to  prac- 
tice certifying  that  the  applicant 
holds  a valid  license  in  said  State, 
and  the  date  said  license  was  issued* 

The  aplicant  complying  with  the  fore- 
going provisions  and  furnishing  said 
certificate  to  the  State  Board  of  Em- 
balming shall  serve  as  the  applicant's 
apprenticeship  in  Missouri,  providing 
further  that  said  applicant  furnish 
additional  evidence  that  he  or  she  has 
been  actively  engaged  in  the  science  and 
profession  of  embalming  in  the  state  in 
which  said  applicant  has  been  licensed 
for  a period  of  five  (5)  years  and  has 
embalmed  at  least  ten  (10)  human  bodies; 
that  whenever  a holder  of  an  erabalraer's 
license  of  another  state  fails  to  com- 
ply with  the  terms  and  provisions  as  set 
forth  in  this  rule,  and  desires  to  take 
. the  State  Board  Examination,  said  appli- 
cant must  comply  with  all  the  provisions 
as  set  forth  in  Rule  III*" 

(Reference  to  Rule  HI  in  the  section  above  quoted  is  erroneous, 
which  error  is  due  to  the  fact  that  in  carrying  over  6 hi  a 
particular  section  from  the  Standard  of  Proficienoy  as  it 
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was  when  adopt ed,  the  number  of  the  rule  was  not  changed,  and 
It  should  now  refer  to  Rule  1,  Section  1.)  Rule  1,  Section 
1 of  the  Standard  of  Proficiency  elaborates  on  the  qualifica- 
tions rev/uired  by  Section  10103  above  quoted  and  requires  that 
the  applicant  must  be  a bona  fide  resident  of  this  state,  and 
provides  certain  educational  requirements  and  fees.  It  is 
obvious  /that  Rule  6,  Section  1 supercedes  Rule  1 with  reference 
to  nonresidents.  The  statutes  of  this  state  do  not  require 
that  the  applicant  must  be  a resident  of  this  state. 

The  question  of  reciprocity  is  not  involved  because 
your  Inquiry  does  not  involve  a question  of  allowing  one  licensed 
in  another  state  to  practice  In  this  state  without  requiring 
such  person  to  become  licensed  in  this  state.  There  is  no 
statute  providing  for  reciprocal  agreements  between  the  Em- 
balming Board  of  this  state  and  the  Embalming  Boards  of  other 
state.  In  the  absence  of  a statute,  reciprocal  agreements  are 
not  authorised,  although  comity  may  be  recognized  between 
states.  A general  discussion  of  comity  is  found  in  50  A.  L.  R., 
page  30,  as  follows: 

"In  considering  the  question  of  comity  it 
should  always  be  borne  in  mind  that  the 
recognition  of  foreign  laws  cannot  be 
claimed  as  a right,  but  only  as  a favor 
or  courtesy.  It  is  permitted  and  accepted 
by  all  civilized  communities  from  mutual 
interest  and  convenience  and  a sense  of 
' the  inconvenience  which  would  otherwise 
result,  and  from  moral  necessity  to  do 
justice  in  order  that  justice  may  be  done 
in  return.  When  viewed  in  this  light 
the  exceptions  and  limitations  of  the 
doctrine  may  be  more  readily  understood. 

Comity,  being  voluntary  and  not  obliga- 
tory, rests  in  the  discretion  of  the  tri- 
bunals of  the  forum,  governed  by  certain 
more  or  less  widely  recognized  rules." 


CONCLUSION 

— 

It  is,  therefore,  the  opinion  of  this  department  that 
reciprocal  agreements  with  other  states  as  to  requirements  for 
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licenses  are  not  authorized  by  law,  but  non-residents  may  be 
licensed  in  this  state  upon  furnishing  the  information  and 
proofs  required  in  Rule  6,  Section  1 of  the  Standard  of  Pro- 
ficiency now  in  force.  Formal  and  binding  agreements  are  not 
authorized  and  probably  would  be  without  legal  effect.  How- 
ever, there  is  no  law  forbidding  the  Embalming  Board  of  tnls 
State  to  enter  into  Informal  agreements  with  other  states, 
with  equal  requirements  for  the  licensing  of  embalmers,  to  the 
effecg  that  embalmers  residing  in  such  state  will  be  licensed 
in  this  state  upon  complying  with  Rule  6,  and  without  a formal 
examination,  if  such  state  will  give  equal  recognition  and 
opportunity  to  embalmers  holding  the  license  in  this  state. 


Respectfully  submitted. 


LEO  A.  POLITTE 

Assistant  Attorney  General 


APPROVED: 


i'.OY  McfefTlilcX 
Attorney  General 


LAP : Nfl 


TAXATION  Heal  estate  to  be  ex  :pt  from  taxes  on- account 

EXEMPTIONS:  of  Deing  used  for  r lgious  worship  or  for 

purooses  purely  cha- -table  must  be  used  ex- 
clusively for  religious  worship  or  for  purposes 
purely  charitable. 


Hon.  Lane  3.  Henderson 
Prosecuting  attorney 
Ihelbina,  Ml:souri 

hear  Sir: 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  statement  and  request: 

"The  Me.  Church  South  owns  a residence 
building  in  Shelbina,  Missouri,  called 
the  parsonage.  The  pastor  for  this  cir- 
cuit owns  a residence  home  of  his  own  in 
Lonroe  City,  Missouri,  and  he  is  living 
in  his  own  residence.  He  says,  and  I 
think  it  is  true,  that  the  parsonage  on 
the  circuit  is  furnished  to  the  pastor 
and  it  is  considered  a part  of  the  salary 
that  he  receives.  In  this  case  living  in 
his  own  residence  he  rents  the  parsonage 
and  collects  the  rent  and  keeps  it  as  a 
part  of  Eis  salary  or  income.  lie  said 
that  he  had  to  keep  the  Insurance  on  the 
property  and  whatever  repairs  were  made 
on  the  bnilding  had  to  come  out  of  the 
rent  he  collected. 

"The  ?oard  of  Equalization  at  the  sugges- 
tion of  the  county  assessor,  placed  this 
property  on  the  assessor’s  books  for  tax- 
ation purposes.  The  pastor  of  the  church 
insists  that  It  Is  not  subject  to  taxation. 
The  assessor  Insists  that  it  is  subject  to 
taxation  because  it  Is  not  being  lived  in 
by  the  pastor  but  is  rented  by  him.  I have 
read  the  ^pinion  in  91  Mo.  671  and  I would 
like  to  have  your  opinion  on  this  question 
ior  the  Board  of  Equalization." 
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If  this  property  is  exempt  from  taxation,  it  is 
by  virtue  of  the  provisions  of  Lection  6 of  Article  10 
of  the  Constitution  of  Missouri  and  section  10937  R.  S. 
mo.,  1939.  Laid  Section  6 provides  in  part  as  follows: 

na  a *Lots  in  incorporated  cities  or 
towns,  or  within  one  mile  of  the  limits 
of  any  such  city  or  town,  to  the  extent 
of  one  acre,  and  lots  one  mile  or  more 
distant  from  such  cities  or  towns,  to 
the  extent  of  five  acres,  with  the  build- 
ings thepeon,  may  be  exempted  from  taxa- 
tion, when  the  sane  are  used  exclusively 
for  religious  worship,  for  schools,  or 
for  purposes  purely  charitable,  * * *" 

- aid  Section  10937  R.  S.  I’o.,  1939,  dontains  language  similar 
to  the  language  quoted  in  Lection  6,  supra.  In  construing  tax 
exemption  provisions,  the  rule  that  such  provisions  must  be 
given  a strick  but  reasonable  construction,  is  to  be  applied. 

From  the  facts  which  you  submit,  it  appears  that  the 
building  in  question  Is  owned  by  a religious  organization, 
that  it  is  a parsonage,  that  it  is  not  being  lived  in  by  the 
minister  but  that  it  is  rented  to  private  parties  and  the 
rent  proceeds  are  applied  to  the  salary  of  the  minister. 

It  will  be  noted  that  the  Constitution  and  statute, 
referred  to  above,  exempts  property  from  taxation.  If  It  is 
used  exclusively  for  religious  worship  or  for  purposes  purely 
charitable . 

In  the  case  of  Bishop's  Residence  Company  v.  Hudson,  91 
ido.  671,  the  court  held  exempt  from  taxation  premises  kept 
and  maintained  as  a residence  for  the  use  and  occupancy  of 
the  Rishops  of  the  Lie.  Church  bouth.  This  case  differs  from 
your  question  because  the  Bishop  actually  occupied  and  lived 
in  the  residence.  In  your  case  the  building  Is  not  occupied 
by  the  minister  but  he  receives  the  rentals,  ^rom  the  building, 
as  a part  of  his  salary. 

This  set  of  facts,  we  think,  places  this  property  In 
the  same  class  as  that  was  in  the  case  of  State  ex  rel.  v. 
Y.L.C.A.,  259  Ko.  233.  The  facts  In  that  case  were  stated 
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at  l.c.  235: 

« 

’’Defendant  owns  two  buildings  In  the 
city  of  St.  Louis,  which  are  mainly 
used  for  the  physical  educatioT  and 
spiritual  ana  social  development  of 
young  men  and  boys.  However,  some  of 
the  rooms  0&  the  first  floor  of  s&ia 
buildings,  aggregating  about  fifteen 
per  cent  of  the  floor  space  thereof, 
are  rented  for  stores  and  other  com- 
mercial purposes.  The  rentals  re- 
ceived by  defendants  are  used  only  to 
promote  the  religious  and  educational 
work  of  the  defendant  association.  * 

■it  ■&  &n 


In  speaking  of  the  tax  exemption  clause  in  the  Con 
stitution  and  statutes,  heretofore  referred  to,  the  court 
at  l.c.  237  said: 


a it  The  ruling  in  the  Fitterer  case 
(157  Mo.  51)  is  a construction  of  our 
present  Constitution  and  statute,  and 
holds  that  a building  owned  by  a La- 
sonic  lodge,  on  account  of  the  charit- 
able deigns  and  practices  of  such  lodge, 
is  exempt  from  taxation,  so  long  as  it 
is  used  exclusively  for  .such  lodge  pur- 
poses, but  when  two  of  the  floors  of 
such  building  are  rented  for  commercial 
purposes  then  the  entire  building  be- 
comes subject  to  taxation.  In  deciding 
that  case  it  was  said:  'There  is  a very 
material  difference  between  the  "use  of 
a building  exclusively  for  purely  char- 
itable purposes,"  and  renting  it  out, 
and  then  applying  the  proceeds  arising 
therefrom  to  such  purposes.  To  rent  out 
a building  is  not  to  use  it  within  the 
meaning  of  the  statute,  but  in  order  to 
use  It,  it  must  be  occupied  or  made  use 
of.  liordover,  by  leasing  the  property 
the  lodge  becomes  the  competitor  of  all 
persons  having  property  to  rent  for  simi- 
lar purposes,  and  the  plain  and  obvious 
meaning  of  the  statute  is  that  such  prop- 
erty shall  not  be  exempt  from  taxation.'" 


V 
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and  at  l.c.  238,  the  oo  urt  further  said: 

“Appellant's  learned  counsel  cite  cases 
from  other  jurisdictions  where  it  has 
been  held  that  onl;y  such  per  cent  of  a 
building  owned  by  a religious  corpo- 
ration as  is  used  for  commercial  pur- 
poses shall  be  subject  to  taxation,  but 
we  cannot  bring  ourselves  to  believe 
that  any  such  intent  was  in  the  minds 
of  the  framers  of  our  Constitution. 

Just  what  was  in  the  minds  of  the  fram- 
ers of  our  Constitution,  it  is  not  nec- 
essary to  ascertain.  7.  hat  they  have 
said  in  regard  to  tax  exemptions  is  so 
clear  as  to  carry  its  own  construction. 
tt*&-g**««#**tttt*«*«** 

"However  much  we  may  sympathize  with  the 
exalted  purposes  of  defendant,  the  words 
'dominant  use'  or  'principal  use'  cannot 
be  substituted  for  the  words  'used  ex- 
clusively' without  doing  violence  to  a 
document  wnich  we  have  sworn  to  support 
and  uphold." 

In  speaking  of  the  v.g.c.A.  opinion,  supra,  our  Sup- 
reme Court  in  the  case  of  Y.\  .C.A.  v.  Baumann,  130  S.  Yv.  (2d)  (1939) 
499,  501  said: 

"*  « the  proof  showed  that  a portion 
of  the  Association's  building  was  lea- 
sed to  others  for  commercial  purposes. 

\.e  cenied  exemption  because  the  property 
itself  was  not  used  'exclusively'  for 
educational  ana  religious  purposes  and 
further  held  that  it  was  immaterial  that 
the  Income  from  the  property  was  so  used. 

* a * 

The  facts  in  that  case  are  quite  similar  to  the  facts 
here.  If  the  minister  lives  in  the  building,  sought  to  be 
exempted  from  taxation,  then  It  is  exempt  because  It  is  being 
used  for  religious  worship  or  for  purposes  purely  charitable. 

However,  if  It  is  rented  and  used  as  residence  by  persons 
other  than  the  minister  then  it  Is  used  for  commercial  pur- 
poses and  Is  not  exclusively  used  for  religious  worship  or  for 
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purposes  purely  charitable  even  though  the  rentals  go  for 
those  purposes. 


CONCLUSION 


therefore,  it  is  the  opinion  of  t.-is  department  that 
since  the  parsonage  is  not  being  occupied  by  the  minister  or 
used  for  religious  worship  or  for  purposes  purely  charitable, 
then  under  the  authority,  hereinbefore  referred  to,  it  would 
not  be  exempt  from  taxation. 

hespectfully  submitted. 


TYRE  W.  3URT0N 

Assistant  Attorney  General 


ANROVT.D: 


Attorney  General 

T\YB/mh 


TAXATION : 

DEPUTY  COUNTY  COLLECTORS: 
TAX  SALES: 


Deputy  county  collectors  in  counties 
under  township  organization  may  con- 
duct sales  of  delinquent  lands  for 
taxes. 


July  10,  1945 


L 


Honorable  Charles  E«  Henry 
presiding  Jhdge  of  the  County  Court 
of  Bates  county 
Butler,  Missouri 


Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date  wherein  you 
submit  the  following  question: 

"Is  it  necessary  that  tae  County 
Treasurer  ana  „x-ofiicio  Collector 
of  the  County  bo  present  in  person 
to  conduct  tnese  sales  or  iaay  they 
legally  be  held  by  a deputy  appointed 
by  the  County  Treasurer?" 

The  County  Treasurers  in  counties  under  township  organi- 
zation are  appointed  unaer  the  provisions  of  Section  13792 
R.  S.  1939. 

Section  13989  R.  S.  1939  provides  in  part  as  follows: 

"The  county  treasurer  of  comities 
having  adopted  or  whioh  may  hereafter 
adopt  township  organization  shall  be 
ex  officio  collector,  and  shall  have 
the  same  power  to  oollect  all  delin- 
quent personal  property  taxes,  licen- 
ses, merchants'  taxes,  taxes*  on  rail- 
roads and  other  corporations,  the 
delinquent  or  nonresident  lands  or 
town  lots,  and  to  prosecute  for  and 
make  sale  thereof,  the  same  that  is 
now  or  may  hereafter  be  vested  In 
the  oounty  collectors  under  the 
general  laws  of  this  state.  * * 

Sections  11126-11134  R.  3.  1S39  contain  the  provisions 
for  the  oolleotor  to  follow  in  collecting  taxes  on  delinquent 
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lands.  In  review  of  the  statutes  relating  to  duties  of 
collectors  in  the  collection  of  taxes  and  especially  those 
pertaining  to  the  collection  oi  delinquent  taxes,  we  think 
that  theso  duties  cone  within  the  class  ol  ministerial. 

In  the  case  of  ^urton  Lacnlnery  Co.  v.  rtuth,  194  Appeal 
195,  l.c.  199,  l*  court  quoted  from  Bouvier's  Law  Dictionary 
the  definition  of  a ministerial  act  stat<  d as  follows: 

"■  . *J  ministerial  act  via 'j  be  de- 
fined to  he  one  which  s person  performs 
in  a ;iven  state  of  facts,  in  a pre- 
scribed manner,  in  obedience  to  the 
mandate  or  legal  authority,  without 
regard  to  or  the  exercise  of  ils  own 
judgment  upon  the  propriety  of  the 
acts  bein'  done.'i  > i.-n 

On  ohe  question  of  deputy  official  performing  acts  of 
the  principal,  v.e  find  the  rule  announced  In  16  :ro.  appeal 
539  in  the  case  o.  tats  ex  rel.  Hudson  v.  . lilt  r.  Ir-  that 
case  it  v.as  claimea  tnat  certified  copies  of  the  tax  bills 
sued  on  snouia  not:  nave  been  admi  .ted  in  tno  evidence  because 
the}  ».ero  3j.  u:c..  by  a deputy*  xn  speaking  ci  tills  assignment, 
the  court  sulci,  l.c.  540: 


" v 4.  . There  is  no  tiling  in  the 
argument  that  this  language  restricts 
tiie  power  of  t.*e  deputy  to  the  collec- 
tion of  taxes;  s^noe  t e power  to  col- 
lect taxes  necessarily  includes  the 
power  to  ti&xe  out  and  certify  buck  tux 
bills,  and  to  do  all  othpr  aits  neces- 
sary to  the  collection  of  taxes.  It 
was,  therefore,  competent  to  snow  by  a 
certified  co  y of  his  corimission,  which 
was  competent  evidence  for  t hat  purpose, 
that  the  person  who  lmd  certified  these 


tax  ills 


fact. 


the  collector's  deputy , 
such  deputy.  « v" 


Also  in  6 Uo.  106,  121,  i *.  us  c ued  that  the  registrar 

of  the  lands  had  no  rl  hr  to  de,  utioe  nis  uutiiority.  The 
court  hold,  however,  that  tne  registrar  did  have  authority 
to  delegate  ministerial  or  clerical  duties. 
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It  would  seem  from  tnese  authorities  that  the  ministerial 
duties  of  a public  officer  in  tills  state  may  be  performed  by 
his  deputy. 

Referring  to  the  statutes  relating  to  treasurers  in 
counties  under  townsnlp  organization,  we  do  not  find  where 
any  authority  has  been  conferred  upon  such  officers  to  ap- 
point deputies.  In  the  case  of  Small  v.  Field,  102  Mo.  104, 
the  question  of  tue  authority  of  a deputy  clerk  to  perform 
certain  duties  was  before  trie  court.  At  l.c.  llti  the  court 
3aidj 


* -vAnd  it  is  also  said  by 
the  appealing  defendants  taat  no  pro- 
vision is  anywhere  to  be  found  In  thcee 
statutes  for  the  appointment  of  a deputy 
for  a territorial  district  court.  But 
at  common  law  a ministerial  officer  had 
authority  to  appoint  a deputy.  Com. 

Dig.— Tit.  Officer  (D.  I.)j  Am.  fc  Eng. 

Cyclop,  of  Law  —Tit.  Deputy,  624. 

Thus,  a sheriff,  though  his  patent  of 
office  does  not  say  he  may  execute  Ills 
office  per  se  vel  sufflclentem  deputa- 
tion sn  im,~  yet  e may  make  a deputy. 

7 Bac.  Ab.  — fit.  Offices  i-.  officers, 

316  (I»)  • 

"The  office  of  clerk  of  a court 
seems  to  be  one  wliich,  from  Its  nature 
and  constitution,  implied  a power  or 
right  to  execute  it  by  deputy.  When- 
ever Bottling  is  required  but  soperin- 
tendenoy  in  off  ce  a ministerial  officer 
may  make  a deputy.  7 fcac.  ,ibr.  316, 

317,—  Tit.  Offices  and  Officers,  and 
the  rule  Is  general  that  a deputy  may 
do  every  act  wnicn  ixis  principal  might 
do.  Cora.  Dig.  Officers,  D.  3;  Confis- 
cation Cases,  20  Wall.  92.  *■  ‘ ' r_ 

The  principle  is  also  announced  in  Volume  43  American 
Jurisprudence,  page  219  at  Section  461: 

"As  an  abstract  proposition, 
statutory  authority  is  not  neces- 
sary to  enable  a public  official  to 
appoint  sufficient  deputies  to  per- 
form the  duties  of  his  office,  but 
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the  appointment  of  deputies  is  fre- 
auentiy  governed  by  statutes  and  the 
right  to  appoint  deputies  may  be  re- 
stricted or  made  mandatory.  Thus,  a 
statute  may  expressly  require  that 
there  be  a deputy,  and  only  one  de- 
puty, and  no  appointment  should  be 
valid  tualess  approved  by  designated 
officers.  But  when  the  law  provides 
that  a ministerial  officer  may  appoiit 
a deputy,  for  whose  acts  he  and  his 
sureties  are  responsible,  and  does 
not  limit  or  rostrict  him  as  to  whom 
he  appoints,  he  has  authority  to  ap- 
point whomsoever  he  pleases. 

"The  power  to  appoint  a deputy 

may  be  presumed.  Thfcs,  wnere  an  in- 
strument has  been  acknowledged  in 
another  state  oefore  a deputy  clerk 
of  a court,  signing  himself  as  such, 
and  affixing  the  seal  of  office,  it 
will  be  presumed,  in  support  of  the 
certificate,  that  the  clerk  had 
authority  to  appoint  a deputy.  A 
public  officer,  charged  with  the  per- 
formance of  official  duties,  does  not 
necessarily  have  t ie  power  to  dele- 
gate his  authority  to  a person  not 
authorized  by  law  to  act.  Yet  minis- 
terial officers  as  a general  rule  may 
depute  such  powers  and  duties  to  a 
third  person.  Eut  as  a general  mile, 
legislative  autnority  is  essential 
to  the  appointment  of  a general  de- 
puty or  a deputy  or  other  assistant 
to  whom  to  delegate  quasi- judicial 
duties  and  matters.  Thus,  such  offi- 
cers as  a county  clerk  or  clerk  of  a 
county  court  normally  have  the  right 
to  appoint  deputies.  * 

Also  under  463  in  said  volume  of  American  Jurisprudence,  the 

powers  of  such  deputies  are  stated  as  follows: 
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’’Deputies  are  usually  in  ested  with  all 
the  power  and  authority  of  tne  principal, 
and  this  Is  one  of  the  teats  for  deter- 
mining whether  persons  employed  in  a 
public  office  to  perform 'only  clerical 
duties,  which  constitute  only  a part  at 
the  officer’s  official  duties,  are  mere 
clerks  and  employees  or  deputies.  Ac- 
cordingly, that  a process  is  addressed 
by  a legislative  body  to  the  sergeant 
at  artn.s  does  not  prevent  it3  execution 
by  his  deputy,  where  the  resolution 
under  which  the  warrant  was  issued  plainly 
contemplates  that  u de  uty  could  be  di- 
rected to  execute  it.  And  u deputy  clerk 
may  authenticate  instruments  for  record 
when  iris  principal  is  authorized  to  do 
so.  v * # 

These  autnorlties  Indicate  that  the  Count;,  Treasurer  acting 
a3  Ex-Officio  Collector  in  counties  under  township  organization 
may  appoint  a deputy  even  though  there  is  no  statutory  provision 
for  such  deputies,  and  that  such  deputies  may  perfi  om  ministerial 
functions  of  such  office. 

CONCLUSION. 

Prom  the  foregoing,  it  is  the  opinion  of  this  Department 
tnat  the  County  Treasurer  and  Ex-Officio  Collector  of  a county 
under  township  organization  may  delegate  his  ministerial  duties 
of  sellln  - delinquent  lands  for  taxes  to  a deputy,  and  that  such 
official  need  not  be  present  in  person  to  conduct  such  sales. 

Respectfully  submitted. 


TYRE  W.  HURT ON 

Assistant  Attorney-General 

A?  ROVnu: 


ROY  MciCTTRICK 

At  torney-Gener al 
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MARRIAGE  LAW: 


"Good  cause"  to  be  determined  in  each 
instance  from  facts  presented. 
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Hon.  Cline  C.  Herren 
Judge  of  the  Probate  Court 
Marshfield,  Missouri 


FILED 

if 


Dear  Judge  Herren: 

Under  date  of  June  28,  1943,  you  wrote  this  office  re- 
questing an  opinion  as  follows: 

"In  House  Bill  ^20  requiring  a three 
day  waiting  period  before  tt.e  issuance 
of  a marriage  license  to  an  applicant 
there  is  u provisions  authorizing  the 
Probate  Courts  to  make  an  order  to  the 
Recorder  to  issue  said  license  without 
awaiting  this  period  *for  good  cause 
shown  and  by  reuson  of  such  unusual  con- 
ditions as  to  make  such  marriage  advis- 
able . ' 

"The  question  will  come  up  as  to  what 
constitutes  'good  cause"  and  'unusual 
conditions'  during  this  period  of  war 
and  I should  like  your  opinion  as  to 
tne  following  matters  at  your  earliest 
convenience « 

"would  tne  .act  tuat  a person  is  about 
to  be  Inducted  into  tne  army  be  grounds 
for  such  an  order? 

" ould  a soldier  home  on  short  furlough 
be  entitled  do  a waiver  of  the  waiting 
period? 

% 

"I  feel  sure  tnese  questions  will  arise 
immediately  upon  this  lav/  going  into  effect 
and  will  appreciate  your  opinion  as  to  the 
full  intention  of  this  section  as  undoubtedly 
the  same  questions  are  being  studied  by  all 
probate  Court  in  th.s  State.". 
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The  portion  of  '.ous<  j 111  20  enacted  bj  the  62nd  General 

Assembly  conce-hiin~  T/hich  you  inquire  is  stated,  s follows: 

" •;  • provided,  however,  that 

said  i cense  may  be  issued  on  order 
of  tne  circuit  or  probate  court  or  a 
judge  thereof  in  vacat  on  of  tne 
County  in  which  said  license  ls  appxied 
for,  without  wai tin.  t.uree  days  as  here— 
in  provided,  such  license  being  issued 
only  for  good  cause  shown  and  by  reason 
of  such  unusual  conditions  as  to  make 
such  marriage  advisable.  •.  . 

The  words  ’'go  id  cause"  and  "unusual  conditions"  as  used  in 
this  bill  have,  of  course,  not  yet  been  construed  by  any  Mis- 
souri court  in  connection  with  this  bill.  However,  the  words 
"good  cause  " have  boon  construed  and  defined  in  numerous 
cases  as  used  in  other  statutes.  In  the  case  of  Buckner  v* 
ttuick  Seal,  118  S.  . (2d)  100,  the  Kansas  City  Court  of 
Appeals  held  that  a latent  injury  hot  discovered  until  after 
30  days  had  elapsed  was  "good  cause"  for  failin'  to  notify 
the  employer  of  ah  injury  t>0  required  oy  Section  3356  R*  S* 

Mo.  1929  (now  section  5726  11*  s.  Lo<  1S39)* 

The  case  of  State  v.  Johnson,  319  Mo.  596  holds  that 
"good  and  sufficient  cause"  was  shown  by  appellant  in  a crimi- 
nal case  for  on  extension  of  time  within  which  to  complete  an 
appeal,  by  a showing  that  the  attorney  for  appellant  had 
failed  to  properly  perform  his  duties.  This  ruling  was  given 
in  Section  3761  P.«  5.  1929  (now  Section  4151  R«  S.  1939). 

And  again,  in  discussing  the  same  languare,  the  Supreme 
Court  in  the  case  of  State  v.  Thomas,  318  Mo.  845  held  that 
a showing  that  tne  filing  of  tne  transcript  in  the  Supreme 
Court  was  delayed  due  to  post  office  rules  and  a Sunday  ana 
holiday  coming  together  was  "good  and  sufficient  cause"  for 
permitting  an  appeal  to  be  perfected  out  of  time. 

In  the  very  early  case  of  Oreen  v*  Goodloe,  7 Mo*  25, 

It  was  held  that  the  good  cause  which  would  authorise  a court 
to  set  aside  h default  judgment  must  include  meritorious  de- 
fense and  s:u  ing  of  all  dilirence. 
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Further  in  this  connection,,  the  following  quotation  from 
the  Alabama  case  of  Ex  parte  Canada  Life  A33urance  Co.  Choate 
v.  Canada  Life  Assurance  Co.,  115  Southern  244,  245  is  cited: 


"h;  -s:-  The  authorities  are  not  very 

numerous  in  defining  "good  cause" , as 
these  words  seem  to  have  no  fixed  meaning, 
but  must  depend  upon  the  circumstances  o£ 
each  case  determined  largely  by  the  sound 
discretion  of  the  court.  Christensen  v. 
Anderson,  24  Tex.  Civ.  App.  345,  50  S.  V. 
962.  There  are  a few  cases  somewhat  ;uia- 
logoue  to  the  one  in  nand.  In  the  case  of 
Hubbard  v.  Yocum,  30  Va.  740,  5 S.  E. 
067,  it  was  held  that,  when  a statute  gave 
the  right  of  appeal  from  a justice  within 
10  days  from  the  entry  of  the  Judgment  or 
thereafter,  ana,  within  90  days  upon 
showing  good  cause  for  not  having  taxon 
the  appeal  within  the  10  days,  the  fact 
that  the  defendant  was  a nonresident,  toid 
did  not  xnow  that  the  appeal  was  required 
to  be  taken  within  10  days,  is  not  good 
causa  for  granting  an  appeal.  The  words 
"good  cause"  in  the  statute  authorizing 
appe'JLs  after  t.ie  prescribed  time  upon 
showing  good  cause  mean  a showing  that 
appellant  was  prevented  from  talcing  his 
appeal  within  the  time  by  fraud,  surprise, 
or  adventitious  circumstances  beyond  his 
control  as  would  entitle  him  to  a now 
trial.  Home  Macuine  Co.  v.  Flo ding,  27 
V¥.  Va.  540.  tt  it  it  it  it 


From  the  foregoing,  it  is  tne  opinion  of  the  writer 
that  the  "good  cause"  referred  to  in  House  Bill  jfSiO  enacted 
by  the  62nd  Ceneral  Assembly  would  necessarily  be  a matter 
to  be  determined  within  the  discretion  of  the  court  or  the 
judge  of  the  court  in  each  instance;  that  no  hard  and  fast 
rule  could  be  laid  down  as  to  what  would  constitute  "good 
cause";  that  there  should  be  a allowing  to  the  court  or  the 
judge  thereof  of  the  facts  relied  upon;  and  that  the  finding 
of  the  court  should  be  o&sed  upon  valid  and  substantial 
reasons  for  waiving  the  issuance  of  the  three  day  waiting 
period,  taking  into  consideration  the  intention  of  the  Legis- 
lature in  enacting  the  bill;  and  that  the  finding  of  "good 


Hon.  Cline  c.  ierren 


-4 


July  lb,  1943 


cause”  ooald  no  j be  ba  ed  upon  whim,  caprice  or  an  unreasonaole 
and  arbitrary  de:-.i.:e  on  the  part  of  tito  appli cunts  to  avoid  the 
three  day  waiting  period. 

V/e  uo  noj  find  that  t ne  words  "unusual  conditions"  have 
peen  defined  by  any  court,  "bnuauYL"  is  defined  In  Webster1 o 
Hew  International  dictionary,  jecond  edition,  as  "not  usual, 
uncommon,  rare". 

The  intention  of  tne  Legislature  in  enacting  House  Bill  20 
was  to  provide  a period  of  waiting  between  tne  a » plication  for 
a license  to  Harry  &nu  one  issuance  of  toe  license  in  oraer  to 
prevent  uuaty  ana  ill  considered  marriages  which  would  probably 
not  be  of  a lasting  nature* 


COi.CLuSIOii . 


. consideration  the  intention  of  cue  I.e^islarure 

in  enacting  feu**  Bill  #80,  and  the  foregoing  definitions  it 

writer  that  the  "good  cause««nd  Cisial 
fhftlditi0!l3  waiCtl  would  authorise  the  court  or  Judge  to  direct 
the  issuance  ox  u marriage  license  without  th<  e day  wait- 

ing  period  are  mutters  which  must  be  determined  by  the  ‘lud^e 
- ourc,  ni cum  ois  said  discretion,  tuicln^  into  con- 

aiawauon  cue  character  of  tun  ai^plicantc,  the  circumstances 

applicants?  * appXj  catlon  ^ facts  relied  upon  by  the 

Respectfully  submitted 


APPROVED: 


V.*  0.  JACKSON 

Assistant  attorney  General 


ROY  J.CK1  '[•TRICK. 

Attorney  general 
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School  district  receiving  State  aid  may  pay  excess 
above  $3.00  allowed  for  transportation  costs,  out 
of  incidental  funds  of  the  district. 


SCHOOLS 


August  17,  1013 

■ l 
L > 


Representative  J.  L.  Horlford 
Hammond,  His  sour  1 


Dear  Hr.  Hertford: 

This  will  aelmowledge  your  personal  request  for  an 
opinion  on  tho  following  question's . 


FILED 


1.  whether  school  boards  and  faculties 
can  charge  an  additional  fee  above  . 
tho  vS.OD  State  Aid  for  pupils  riding 
sc'  .o.-l  buses  . 


lias  the  school  board  a right  to  refuse 
transportation  for  any  child  who  cannot 
pay  the  fee  required  in  excess  of  dtato 
aid. . 


freo  transportation  of  school  children  is  a practice 
recognised  for  a considerable  period  of  years.  The  ob- 
vious purpose  of  the  law  relating  to  this  subject  is  to 
offer  an  opportunity  to  every  child  in  -the  state  to  attend 
school.  In  the  past  sono  confusion  has  existed  as  to  the 
Intent  of  the  Legislature  on  this  question,  ‘while  some 
obscurity  has  existed  in  the  past,  we  believe  that  the 
School  Law  of  1931,  as  enacted  by  the  Legislature,  together 
with  the  interpretations  given  since  that  date,  disclose 
that  the  Legislature  clearly  intended  to  provide  transporta- 
tion for  pupils  in  districts  having  no  schools  or  inadequate 
facilities  for  schools  and  requiring  attendance  in  other 
districts. 

Section  10326,  R.  3.  Ho.  1939,  provides  for  the  free 
transportation  of  pupils  and  tho  full  text  of  this  section 
reads  as  follows; 
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’’Whenever  the  board  of  direct  era  of 
any  school  district  or  board  of  edu- 
cation of  a consolidated  district 
shall  deem  it  advisable,  or  when  they 
shall  be  requested  by  a petition  of 
ton  taxpayers  of  such  district,  to 
provide  for  the  free  transportation 
to  and  from  school,  at  the  expense  of 
the  district,  of  pupils  living  more 
than  one-iialf  mile  fro m the  school- 
house,  for  the  whole  or  for  part  of 
t e school  year,  said  board  of  direc- 
tors or  board  of  education  shall  sub- 
nit to  the  qualified  voters  of  such 
school  district,  v/ho  are  taxpayers  in 
such  district,  at  an  annual  meeting 
or  a special  meeting,  called  and  held 
for  that  purpose,  the  question" of  pro- 
viding such  transportation  for  the 
pupils  of  such  school  district:  Pro- 
vided , that  when,  a special  meeting  is 
called  for  tills  purpose,  a due  notice 
of  such  meeting  shall  be  given  as 
provided  for  in  lection  10361.  If  tuo- 
tlilrds  of  the  voters,  v/ho  are  taxpayers, 
voting  at  such  election,  slxall  vote  in 
favor  of  such  transportation  of  pupils 
of  said  school  district,  the  board  of 
directors  or  board  of  education  shall 
arrange  for  and  provide  such  transporta- 
tion. 'flic  board  of  directors  or  board 
of  education  shall  have  authority  and 
are  empowered  to  make  all  needful  rules 
and  regulations  for  the  free  transporta- 
tion of  pupils  heroin  provided  for,  and 
are  authorised  to  and  shall  require  from 
every  person,  employed  for  that  purpose, 
a reasonable  bond  for  the  faithful  dis- 
charge of  his  duties,  as  prescribed  by 
the  board,  laid  board  of  directors  or 
board  of  education  shall  pay  by  warrant 
the  expenses  of  such  transportation  out 
of  the  incidental  fund  of  the  district: 
Provided,  that  this  section  shall  include 
pupils  attending  private  schools  of  ele- 
mentary and  high  school  grade  except  such 
schools  as  are  operated  for  profit.'1 
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Rep.  J.  B,  Hertford 


It  would  swam  that  the  State  aid  afforded  In  the  natter 

of  transportation  costa  shall  not  exceed  the  sun  of  . 3.00 
per  month  par  pupil,  hat  it  does  not  mean  that  this  la  a 
limit  set  by  the  State  as  to  the  amount  which  may  he  paid 
for  the  transportation  of  eaeh  pupil.  The  State  aid  is 
offered  with  ths  intent  of  solving  a portion  of  the  transpor- 
tation problem  within  each  school  district,  and  the  General 
Assembly  did  not  mean  that  the  sum  of  $3.00  was  the  maximum 
which  might  be  paid  for  the  transporting  of  a pupil  to  other 
schools. 

Under  Section  10326,  R.  S.  So.  1939,  quoted  above,  a 
proper  method  whereby  money  may  be  raised  to  pay  for  the 
transportation  of  pupils.  Which  sum  of  money  is  to  augment 
that  money  received  from  the  State  under  authority  of  Section 
10327,  R.  3.  Ho.  1939,  if  any  carters,  money  Is  needed. 

We  cannot  find  may  portion  of  the  statute  which  concerns 
itself  with  State  aid  fear  traasporta 1 1 on , requiring  the  pupils 
as  individuals,  pr  their  jatents,  to  supply  the  difference 
between  the  $3.00  State  aid  and  the  amount  necessary  for  the  • 
transportation  of  the  pupil.  It  would  seem  that  the  obvious 
Intention  of  the  Legislature  is  to  give  the  school  a right  to 
send  pupils  to  another  district,  and  a further  right  to  make 
up  the  difference  in  transportation  costs  between  the  State 
aid  allowed  and  the  actual  cost  of  transportation. 


COSCLPSIOR 

It  is,  therefore,  the  opinion  of  this  department  that  a 
school  district  which  provides  transportation  facilities  for 
its  pupils  to  mother  district,  for  which  said  district  re- 
ceives $3,00  as  reimburs swat  for  State  aid,  may  pay  the 
amount  in  excess  of  $3.00  out  of  the  incidental 'funds  of  the 
district.  It  Is  also  the  opinion  of  th  Is  department  that 
such  excess  funds  are  not  due  from  the  Individual  pupils,  nor 
their  parents,  within  said  district. 

Respectfully  submitted. 


L.  I.  MORRIS 

APPROVED:  Assistant  Attorney- General 


ROY  HcKITTRICK 
Attorney-General 
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LIQUOR ) When  supervisor  may  revoke  license  after  cancellation 
BONDS  ) of  bond. 


September  27,  1943 


Hon.  W.  G.  Henderson 
Supervisor 

Department  of  Liquor  Control 
Jefferson  City,  Missouri 

Dear  Mr.  Henderson: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  under  date  of  September  24,  1943,  whioh 
reads: 


"I  respeotfully  request  your  opinion  on  two 
matters  which  have  arisen  in  this  department. 

"For  a number  of  years  the  bond  required  under 
Sections  4890  and  4896  R.  S.  Missouri,  1939 
have  contained  this  provision: 

" 'This  bond  is  given  and  received  under  the 
express  conditions  that  if  the  Surety  shall 
so  elect,  this  bond  may  be  terminated  by  giving 
thirty  (30)  days*  notice  in  writing  to  Principal 
named  herein  and  to  the  Supervisor  of  Liquor 
Control  of  Missouri.*  " 

"In  an  instance  where  the  licensee  is  given  such 
notice  und  fails  to  possess  a new  bond  there  are 
two  questions  involved: 

"First,  Is  it  possible  for  me  to  treat  the  license 
as  void  and  deny  all  privileges  on  the  date  of 
cancellation,  or  is  it  necessary  that  I issue  a 
citation  and  revoke  the  license  under  a citation 
proceeding. 

"Seoond,  Sinoe  it  requires  a ten  day  notioe  of  a 
citation  hearing  would  the  bonding  oompany  be 
liable  for  any  action  on  the  bond,  the  basis  of 
whioh  occurred  during  the  10  days  required  to  cite 
the  licensee." 
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46  C.  J.,  Section  290,  Page  1033  states  the  general  and 
fundamental  rule  that  a public  officer  can  exercise  only  such 
authority  as  granted  by  the  Statute  and  Constitution  and  reads 
in  part: 


"Powers  conferred  upon  a puhlic  officer  can 
be  exeroised  only  in  the  manner,  and  under 
the  circumstances,  prescribed  by  law,  and 
any  attempted  exercise  thereof  in  any  manner 
or  under  different  circumstances  is  a nulli- 
ty. * * *" 

One  of  the  cardinal  rules  of  Statutory  Construction 
is  to  ascertain  the  lawmakers  intent  from  words  used  and 
give  effect  to  same.  In  Wallaoe  v.  Woods,  102  S.W.  (2d)  91, 

1.  c.  95,  the  court  said: 

" ’The  primary  rule  of  construction  of  statutes 
is  to  ascertain  the  lawmakers*  intent,  from  the 
words  used  if  possible;  and  to  put  upon  the  lan- 
guage of  the  Legislature,  honestly  and  faithfully, 
its  plain  and  rational  meaning  and  to  promote  its 
object,  and  "the  manifest  purpose  of  the  statute, 
considered  historically,"  is  properly  given  con- 
sideration. * * * * " 

Section  4905,  P..  S.  Mo.  1939,  prescribes  the  procedure 
for  a suspension  or  revocation  of  a liquor  license  and  reads: 

"Whenever  it  shall  be  shown,  or  whenever  the 
supervisor  of  liquor  control  has  knowledge 
that  a dealer  licensed  hereunder,  has  not  at 
all  times  kept  an  orderly  place  or  house,  or 
has  violated  any  of  the  provisions  of  this 
act,  said  supervisor  of  liquor  control  shall 
suspend  or  revoke  the  lioense  of  said  dealer, 
but  the  dealer  must  have  ten  (10)  days'  notice 
of  the  application  to  suspend  or  revoke  his 
license  prior  to  the  order  of  revocation  or  sus- 
pension issuing,  with  full  right  to  have  oounsel, 
to  produce  witnesses  in  his  behalf  in  such  hear- 
ing and  to  be  advised  in  writing  the  grounds 
upon  whioh  his  license  is  sought  to  be  revoked 
or  suspended." 

Section  4696,  R.  S.  Mo.  1939,  provides  as  a prerequisite 
to  obtaining  a license  to  sell  intoxicating  liquor  that  the 
licensee  furnish  a bond  and  reads: 

"Application  for  lioense  to  manufacture  or 
sell  intoxioating  liquor,  under  the  provisions 
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of  this  act,  shall  be  made  to  the  supervisor 
of  liquor  control.  Before  any  application 
for  license  shall  be  approved  the  supervisor 
of  liquor  control  shall  require  of  the  appli- 
cant a bond,  to  be  given  to  the  state,  in  the 
sum  of  two  thou send  dollars,  with  sufficient 
surety,  such  bond  to  be  approved  by  the  super- 
visor of  liquor  control,  conditioned  that  the 
person  obtaining  such  license  shall  keep  at 
all  times  an  orderly  house,  and  that  he  will 
not  sell,  give  away  or  otherwise  dispose  of, 
or  suffer  the  same  to  be  done  -about  his  premises, 
any  intoxicating  liquor  in  any  quantity  to  any 
minor,  and  conditioned  that  he  will  not  violate 
any  of  the  provisions  of  this  act  and  that  he 
will  pay  all  taxes,  inspection  and  license  fees 
provided  for  herein,  together  with  all  fines 
penalties  and  forfeitures  which  may  be  adjudged 
against  him  under  the  provisions  of  this  act." 

Also  Section  4890,  H.  S.  Mo.  1939,  requires  a licensee 
to  furnish  a bond  and  reads  in  Tart: 

*****  In  each  instance,  a bond  in  the  sum  of 
two  thousand  ($2,000.00)  dollars,  with  sufficient 
surety,  to  be  approved  by  the  supervisor  of  liquor 
control,  must  be  given  for  the  faithful  performance 
of  all  duties  imposed  by  law  upon  the  licensee, 
and  for  the  faithful  performance  of  all  the  require 
rnents  of  this  act,  and  any  violation  of  suoh  con- 
ditions, duties  or  requirements  shall  be  a breach 
of  said  bond  and  shall  automatically  cancel  and 
forfeit  the  license  granted  hereunder:  Provided, 
that  no  person  financially  interested  in  the  sale 
of  intoxicating  liquor  at  wholesale  shall  be  ac- 
cepted as  surety  on  any  such  bond.** 

Section  51,  Page  428,  11  C.J.S.,  in  part  reads: 

"General  and  indefinite  words  in  the  bond  will 
be  controlled  by  a recital  specifying  the  time 
in  which  a condition  is  to  be  performed,  am 
whether  the  liability  is  a continuing  one,  al- 
though the  time  will  not  be  extended  by  an  im- 
plied condition  beyond  that  which  it  was  evi- 
dently intended  by  the  terms  of  the  obligation 
to  cover.  If  the  bond  on  its  face  refers  ex- 
clusively to  the  time  of  execution,  then  that 
time  governs  the  acts  and  subject  matter;  * * **♦ 
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Since  the  licensee  has  furnished  a bond  approved  by  the 
supervisor  of  the  Department  of  Liquor  Control  with  a pro- 
vision allowing  cancellation  within  thirty  (30)  days  after 
notice,  it  is  the  opinion  of  this  Department  that  said  licensee 
has  fully  complied  with  the  Statutes  and  since  the  supervisor 
has  only  such  power  as  granted  by  law  he  is  unauthorized  to 
suspend  or  revoke  any  lioense  except  as  hereinabove  provided 
under  Section  4905,  supra,  which  requires  the  giving  of  a ten 
(10)  days'  notice  to  the  licensee.  Such  licensee  has  violated 
no  provision  of  the  laws  regulating  the  sale  of  intoxicating 
liquor  until  said  bond  may  be  cancelled  and  said  licensee 
fails  to  seoure  another  bond.  No  citation  or  notice  to  appear 
and  show  cause  why  said  license  should  not  be  revoked  may  issue, 
until  such  time  when  said  lioeneee  falls  to  furnish  a bond  then 
the  supervisor  may  cite  said  licensee  for  failure  to  have  fur- 
nished a bond. 

'.Ve  might  suggest  that  you  as  supervisor  as  soon  as  you 
are  notified  of  a cancellation  of  said  bond,  notify  the  licensee 
to  seoure  a bond  on  or  before  time  for  the  expiration  of 
the  present  bond  or  you  will  be  required  to  revoke  said  license. 
However,  such  revocation  oan  only  happen  after  notice  and  hearing 
to  said  licensee. 


Conclusion 


Therefore,  in  conclusion  it  is  the  opinion  of  this 
Department  that  the  Supervisor  of  the  Department  of  Liquor 
Control  may  only  revoke  any  license  after  '-iving  ten  (10) 
days'  notice  and  a hearing  as  nrovided  in  Section  4905  supra, 
that  in  oase  of  cancellation  of  a bond  after  giving  of  notice 
as  provided  in  said  bond  and  failure  of  said  licensee  to 
seoure  another  bond  by  the  time  the  present  bond  is  cancelled, 
the  Supervisor  nay  cite  3aid  licensee  to  appear  within  ten 
(10)  days  thereafter  and  show  oause  why  his  license  should 
not  be  revoked,  but  only  after  the  expiration  of  the  present 
bond. 

I 

Respeotfully  submitted. 


Aubrey  R.  Hammett,  Jr. 
Assistant  Attorney-General 


APPROVED: 


TtOY  McKJMlgK 
Attorney-General 
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INTOXICATING  LIQUOR 
ELECTION 


Construing  Section  4890,  RSMo  1939 


September  29,  19^3 


Honorable  W.  G.  Henderson 
Supervisor 

Department  of  Liquor  Control 
Jefferson  City,  Missouri 

Dear  Mr.  Henderson: 

This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion,  under  date  of  September  10,  1943, 
which  reads: 

"I  respectfully  request  your  opinion  as 
to  my  duties  under  Section  4890,  R.  S.  Mo. 

1939- 

"It  is  my  understanding  that,  in  deter- 
mining whether  or  not  a city  has  a popula- 
tion of  20,000  inhabitants,  for  the  purpose 
of  issuing  a license  for  the  retail  sale  of 
intoxicating  liquor  by  the  drink,  I must 
look  to  the  last  census  of  the  United  States. 

"The  questions  arise  where  towns  claim  a 
population  of  more  than  500  since  the  last 
census . 

"First,  can  a town  that  did  not  have  a 
population  of  500  at  the  last  census  decide 
that  it  has  reached  that  figure  and  recog- 
nize a petition  for  an  election. 

"Second,  if  a town  that  did  not  have  a popu- 
lation of  500,  as  shown  by  the  last  census, 
holds  an  election  and  certfies  the  result 
as  required  by  law,  is  it  my  duty  as  super- 
visor of  liquor  control  to  recognize  such 
certificate  and  issue  licenses,  or  is  it 
obligatory  on  me  to  refuse  to  issue." 

One  of  the  primary  rules  of  Statutory  Construction 
is  to  ascertain  and  give  effect  to  lawmakers  intent. 
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In  Artophone  Corporation  v.  Coale,  133  S.W.  (2d)  343,  1. 

347 , 345  Mo.  344  , the  court  said: 

"Of  course  'The  primary  rule  of  construction 
of  statutes  Is  to  ascertain  the  lawmakers' 
intent,  from  the  words  used  if  possible;  and 
to  put  upon  the  language  of  the  Legislature, 
honestly  and  faithfully,  its  plain  and  rational 
meaning  and  to  promote  its  object  and  "the 
manifest  purpose  of  the  statute,  * * * ' " 

Section  4890,  R.  S.  Mo.  1939  reads: 

"Any  person  who  possesses  the  qualifications 
required  by  this  act,  and  who  meets  the  require- 
ments of  and  complies  with  the  provisions  of 
this  act,  and  the  ordinances,  rules  and  regula- 
tions of  the  incorporated  city  in  which  such 
licensee  proposes  to  operate  his  business,  may 
apply  for  and  the  supervisor  of  liquor  control 
may  issue  a license  to  sell  intoxicating  liquor, 
as  in  this  act  defined,  by  the  drink  at  retail 
for  consumption  on  the  premises  described  in  the 
application:  Provided,  that  no  license  shall  be 

issued  for  the  sale  of  intoxicating  liquor,  other 
than  malt  liquor  containing  alcohol  not  in  excess 
of  five  (5?)  per  cent  by  weight,  by  the  drink  at 
retail  for  consumption  on  the  premises  where  sold, 
in  any  incorporated  city  having  a population  of 
less  than  twenty  thousand  (20,000)  inhabitants, 
until  the  sale  of  such  intoxicating  liquor,  by  the 
drink  at  retail  for  consumption  on  the  premises 
where  sold,  shall  have  been  authorized  by  a vote 
of  the  majority  of  the  qualified  voters  of  said 
city.  Such  authority  to  be  determined  by  an 
election  to  be  held  in  said  cities  having  a popu- 
lation of  less  than  twenty  thousand  (20,000) 
inhabitants,  under  the  provisions  and  methods 
set  out  in  this  act.  The  population  of  said 
cities  to  be  determined  by  the  last  census  of 
the  United  States  completed  before  the  holding 
of  said  election:  Provided  further,  that  for 
the  purpose  of  this  act,  the  term  'city'  shall 
be  construed  to  mean  any  municipal  corporation 
having  a population  of  five  hundred  (500)  in- 
habitants or  more:  Provided  further,  that  no 
license  shall  be  issued  for  the  sale  of  intoxi- 
cating liquor,  other  than  malt  liquor  contain- 
ing alcohol  not  in  excess  of  five  (5X)  per  cent 
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by  weight,  by  the  drink  at  retail  for  con- 
sumption on  the  premises  where  sold,  outside 
the  limits  of  such  incorporated  cities.  In 
each  instance , a bond  in  the  sum  of  two  thousand 
($2,000.00)  dollars,  with  sufficient  surety,  to 
be  approved  by  the  supervisor  of  liquor  control, 
must  be  given  for  the  faithful  performance  of 
all  duties  imposed  by  law  upon  the  licensee,  and 
for  the  faithful  performance  of  all  the  require- 
ments of  this  act,  and  any  violation  of  such  con- 
ditions, duties  or  requirements  shall  be  a breach 
of  said  bond  and  shall  automatically  cancel  and 
forfeit  the  license  granted  hereunder:  Provided, 
that  no  person  financially  interested  in  the  sale 
of  intoxicating  liquor  at  wholesale  shall  be  ac- 
cepted as  surety  on  any  such  bond." 

The  above  statutory  provision  specifically  provides,  that 
for  the  purpose  of  this  act  the  term  'city'  shall  be  construed 
to  mean  any  municipal  corporation  having  a population  of  500 
inhabitants  and  further  that  the  population  of  said  cities  is 
to  be  determined  by  the  last  census  of  the  United  States  taken 
before  the  holding  of  said  election.  All  of  which  clearly  in- 
dicates to  the  writer  that  no  city  may  entertain  a petition  for 
an  election  that  did  not  have  a population  of  at  least  500  as 
shown  by  the  last  census  of  the  United  States  immediately  pre- 
ceeding  said  election,  and  if  such  an  election  is  held  in  a 
city  not  having  500  inhabitants  according  to  the  last  United 
States  census,  then  under  the  foregoing  statutory  provision 
you  as  Supervisor  of  the  Department  of  Liquor  Control  for  the 
State  of  Missouri,  are  not  authorized  to  issue  any  liquor  per- 
mits to  applicants  residing  in  said  city,  since  the  Office  of 
Supervisor  of  the  Department  of  Liquor  Control  is  created  by 
Statute  and  such  officer  is  vested  only  with  such  powers  as 
are  expressly  contained  in  the  Statute. 

In  State  v.  Wymore,  132  S.W.  (2d)  l.c.  988,  the  court 

said : 


"'Necessary  implications  and  intendments  from 
the  language  employed  in  a statute  may  be  resorted 
to  ascertain  the  legislative  intent  where  the 
statute  is  not  explicit,  but  they  can  never  be 
permitted  to  contradict  the  expressed  intent  of 
the  statute  or  to  defeat  its  purpose.  That  which 
is  Implied  in  a statute  is  as  much  a part  of  it  as 
that  which  is  expressed.  A statutory  grant  of  a 
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power  or  right  carries  with  it,  by  implication, 
everything  necessary  to  carry  out  the  power  or 
right  and  make  it  effectual  and  complete,  but 
powers  specifically  conferred  cannot  be  extend- 
ed by  implication.'" 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  Department  that 
no  election  may  be  held  in  any  city  under  Section  ^890  supra, 
when  the  last  United  States  Census  immediately  preceeding  said 
election  shows  there  were  less  than  500  inhabitants  residing 
in  said  city,  and  futhermore  you  as  Supervisor  of  the  Depart- 
ment of  Liquor  Control  are  unauthorized  to  issue  any  liquor 
license  to  any  applicant  residing  in  said  city. 

Respectfully  submitted. 


Aubrey  R.  Hammett,  Jr. 
Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 
Attorney  General 


COUNTY  COURT: 


Old  county  court  may  employ  janitors 
whose  terms  extend  into  term  of  new 
county  court;  two  members  of  the 
county  court  may  make  an  order  to 
transact  business  without  the  presence 
of  the  other  member  of  the  county  court. 
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Honorable  Wilson  D.  hill 
Prosecuting  Attorney 
Ray  County 
Richmond,  Missouri 


FILED 

yo 


Dear  Dir* 


"Vour  request  of  ry  6,  1943,  for  an  opinion  on 

tvo  matters  nertaining  to  the  action  of  the  county  court 
of  hay  County,  has  been  received. 

This  request  consists  mair.ly  of  two  question,  the 
first  question  reading  as  follows* 


I 


“The  County  Court  of  this  oounty  is 
composed  of  three  members  — a Judge 
from  the  e stern  district,  a Judge 
from  the  -astern  district,  and  a 
l residing  Judge,  who  is  elected  from 
the  County  at  large.  All  three  members 
were  sworn  into  office  the  2nd  day  of 
January,  1943,  The  old  Court  made 
certain  appointments  and  orders  of  rec- 
ord relative  to  hiring  janitors  for  the 
Court  house,  and  fixing  their  salaries, 
and  uher  finally  adjourned  their  Novem- 
ber term  upon  December  31st, 

The  question  now  arises  as  to  whether 
or  not  the  l ew  Court  may  3et  aside  the 
orders  and  break  contracts  made  by  the 
Old  Court  and  substitute  new  ar.d  dif- 
ferent agreements  in  their  place?" 
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Section  36,  Article  VI  of  the  constitution  of 
the  Str< te  of  :«isaouri,  reads  as  follows: 


"In  each  county  there  shall  be  a 
county  court,  which  shall  be  a 
court  of  record,  and  shall  have 
jurisdiction  to  transact  all  county 
and  such  other  business  as  may  be 
prescribed  by  law.  The  court  shall 
consist  of  one  or  more  jutges,  not 
exceeding  three,  of  whom  the  probate 
juh  ;e  may  be. one,  as  may  be  provided 
by  law," 


$ 

by  reason  of  this  section  of  the  Constitution,  the 
legislature  enacted  oection  £460  R.  s.  ...isso  iri,  193S, 
which  reads  as  follows: 


"The  said  court  shall  have  control 
and  management  of  the  property,  real 
and  personal,  belonging  to  the  county, 
and  shall  l*ave  power  and  authority  to 
purchase,  lease  or  receive  by  donation 
any  oroperty,  real  or  personal,  for 
the  use  and  benefit  of  the  county;  to 
sell  and  cause  to  be  conveyed  any  real 
estate,  goods  or  chattels  belonging  to 
the  county,  appropriating  the  proceeds 
of  such  sale  to  the  use  of  the  same, 
ar.d  to  audit  and  settle  all  demands  against 
the  county.  r 


In  the  first  ouestion  of  your  rt.qu.st,  you  stated 
that  the  old  county  court  appoiited  janitors  for  tie  court 
house,  fixing  their  salaries  and  then  adjourned  their  Nov- 
ember Term  upon  December  31st,  1 am  presuming  that  the 

old  county  court  entered  Into  some  contract,  with  the  jani 
tors,  which  would  extend  over  into  the  term  of  the  new 
county  court  which  was  awrmr*  in  on  January  2,  1943: 
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In  a recent  case  handed  down  by  the  Supreme  Court 
of  trls  otatfc,  it  was  held  that  the  county  court  could 
appoint  janitors,  and  set  their  salary,  for  a term 
that  might  hold  over  under  the  next  new  county  court. 

It  was  so  held  in  the  case  of  Aslin  v.  Stoddard 
County,  106  3.  V..  (2d)  472,  1.  c.  475,  where  the  court 
said: 


"By  sectioti  2073,  h.  1929^  Mo* 
t • Arm.  oec,  2078,  p*  2653,  it  is 
provided  that  the  county  court 
• shall  have  control  and  .management 
of  the  property,  real  and  personal, 
belonging  'to  the  county. ’ Thie 
express  authority  and  duty  carries 
with  it  the  necessarily  Implied  au- 
thority to  employ  such  labor  and 
service  as  may  reasonably  be  requi- 
site in  order  to  effectuate  the 
express  power  granted.  Of  such 
character  is  the  work  of  a janitor, 
such  as  plaintiff  herein.  By  the 
order  of  court  and  the  contract  pur- 
suant thereto  employing  him  he  did 
not  become  an  officer  of  the  county, 
but  only  ar.  employee,  to  whom  no 
attempt  was  made  to  delegate  govern- 
mental or  other  such  functions  of 
the  court  which  from  time  to  time 
might  involve  matters  of  discretion 
to  be  exercised  by  that  body.  See, 
on  this  question,  ''’ar.ley  v.  Scott, 
1C8  uinr..  142.  121  !•..  628,  630, 

29  L.  R«  it.  («•  3.)  652,  are  notes 
ir.  latter  volume. 

"ho  case  from  this  stste  is  cited 
nor  have  re  found  any  directly 
adjudicating  the  precise  question 
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now  under  consideration,  vie., 
whether  the  county  court  may  law- 
fully make  a contract,  binding  upon 
the  county  (assuming  good  faith  in 
the  making  thereof  and  reasonable- 
ness as  to  time  of  performance), 
the  performance  of  which  will  ex- 
tend beyond  the  terms  of  office  of 
part  or  all  of  the  members  of  the 
court  as  then  constituted,  * * *" 


The  court  further  said,  on  page  477  of  the  same  case: 


"in  our  opinion,  a county  court 
has  power  to  make  a contract  such 
as  that  here  ir:  question,  for  a 
reasonable  time,  the  performance 
of  which  will  extend  beyond  the 
term  of  office  of  some  member  or 
members  of  the  court.  e so  hold. 

B'..e  take  next  the  contention  that 
the  contract  ras  for  an  unreasonable 
time  and  v;ac  made  in  bad  faith  and 
colluaively.  Aa  to  the  time  factor 
we  think  it  clear  that  one  year  can- 
not be  considered  an  unreasonable 
term  of  employment,  the  circumstances 
considered.  Ihe  county  court  needed 
the  services  of  a competent  Janitor 
( a continuing  need),  and,  being  agent 
of  the  county  and  trustee  of  its  funds 
(Kansas  City  bisinf ecting  & *fg.  Co* 
v.  Bates  County,  273  ko,  300,  201  3. 

Vk.  92),  owed  tl.e  county  the  duty  to 
conserve  its  funds  and  to  procure 
necessary  labor  and  service  at  the 
best  available  price.  It  may  well 
be  that,  in  the  judgment  of  the 
court,  a competent  janitor,  who 
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might,  perhaps,  have  found  employ- 
ment elsewhere,  could  be  hired  at 
the  time  in  question  for  the  defi- 
nite term  of  ore  year,  to  the  ad- 
vantage of  the  county.  The  result 
in  the  instant  case  emphasizes 
that  thought.  There  is  no  conten- 
tion that  plaintiff  was  not  compe- 
tent and  suitable  for  the  vork  for 
which  he  was  employed,  Prior  to 
his  employment  farks  had  beer,  re- 
ceiving v60  per  nonth  for  doing 
the  same  work  which  plalntiif  con- 
tracted and  was  willing  to  do  for 
ore  year  at  v00  per  month.  The 
’new'  county  court  ( so  called 
in  appellant’s  brief)  continued 
to  oay  Paries  v60  per  month.  rhe 
contract  with  plaintiff,  if  carried 
out,  woulc  have  saved  tue  county 
JO  & monlh  for  a year  —a  sub- 
stantial : avii  £ on  an  item  of  the 
size  involved. 

^either  do  we  think  the  agreed 
facts  would  Justify  as  in  holding, 
as  matter  of  law,  that  the  court 
acted  fraudulently  or  ir.  bad  faith 
in  employing  plaintiff,  iraud  is 
not  presumed,  contra,  right  rather 
than  wrong  action  is  presumed,  if 
presumption  may  be  indulged,  ho 
far  as  cor.cerr  s the  employment  of 
plaintiff  alone,  that  contract  cer- 
tainly cannot  be  said  to  indicate 
bad  iaith  or  wrongful  purpose  or 
the  part  of  the  court.  As  we  have 
pointed  out,  it  was  calculated  to 
conservo  the  county's  funds  — to 
save  money  ior  the  covin ty,  end  would 
have  so  resulted  had  it  been  adhered 
to.  hut  it  is  said  that,  at  the  same 
time,  when  two  members  of  tho  court 
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were  about  to  bid  farewell  to  their 
official  positions,  the  court  made 
three  other  'appointments,’  each  for 
& term  of  one  year,  when  the  statute 
did  not  fi*  any  definite  term  lor 
such  appointments  or  employments*  One 
of  those  'appointments,'  that  of  ..co- 
ney, seen.3  to  have  been  considered  by 
the  so-called  'new  court'  as  all  rif-jat, 
since  he  wa3  retained  (though  for  an 
indefinite  term).  As  to  none  of  them 
is  there  any  showing  concerning  sala- 
ries, or  the  reasons  why  the  county 
court  made  tne  alleged  'appointments' 
on  December  31,  1932.  e have  but 
the  bare  fact  that  the  appointments 
were  made,  from  this  it  is  argued 
that  said  appointments  were  made 
collusively  and  in  bad  faith,  for 
the  purpose  of  fori  stalling  the  court, 
after  the  two  newly  elected  members 
took  office,  from  appointing  other 
persons  to  such  oositions,  end  that, 
inf erentially,  it  must  follow  that 
plaintiff's  employment  was  actuated 
by  the  same  purpose,  rte  cannot  say, 
as  matter  of  law,  that  it  conclusively 
so  appears.  The  trial  court  found  the 
Issues  for  the  plaintiff.  e would  not 
be  justified  ir.  setting  aside  that  find 
ing. n 


Under  the  holding  in  the  above  case,  the  old  county 
court  could  employ  janitors  lor  a term  that  may  not  be 
terminated  until  some  time  during  the  term  of  the  new 
county  court,  providing  the  term  and.  salary  are  reason- 
able. 
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it  Is  therefore  the  opinion  of  this  deoartment  that 
the  members  of  the  county  court  of  usy  County,  whose  terms 
expired  December  31st,  1942,  could  have  employed  janitors 
for  the  courthouse  and  fixed  their  salaries,  even  though 
the  teiui  of  employment  was  carried  over  into  the  term  of 
the  new  county  court,  if  such  employment,  salary  and  term 
were  reasonable. 


The  second  question  contained  in  your  letter,  reads 
as  follows: 


11 


"Can  a County  Court  during  the  regular 
term,  when  it  has  recessed  for  a ptr’od 
of  five  days,  be  reconvened  sooner  than 
that  by  action  of  only  two  of  the  mem- 
bers wit. out  giving  notice  to  the  Pre- 
siding Judge? 

"If  the  Presiding  Juu  e does  not  think 
it  necessary  for  tne  Court  to  meet  often- 
er  than  once  a week,  can  the  other  two 
Judgos  transact  and  mahe  business  with- 
out hl3  consent  and  nrosence?" 


Section  2485  K.  S.  Missouri,  1939,  partially  reads 
as  follows: 
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"Pour  terms  of  the  county  court 
shall  be  held  lr.  each  county 
annually,  at  the  place  of  holding 
court 8 therein,  commencing  or.  the 
first  Mondays  in  February,  .ay, 
August  and  November.  The  county 
courts  may  alter  the  times  for 
holding  their  stated  terms,  giving 
notice  thereof  in  such  manner  as 
to  then  shall  seem  expedient:  * * 

# # ■i'f  •>.*  * -.{  >■  i # 


The  above  term  is  what  is  called  the  "regular”  or 
"stated"  tern,  and  can  orly  to  ch«^.jod  by  giving  a notice 
as  to  different  dates,  in  such  a manner  as  to  them  shall 
seem  expedient, 

Section  2487  h.  S.  Missouri,  1939,  reads  as  follows: 


"The  president  or  any  two  judges 
of  the  county  court  nay  order  a 
special  term  whenever  the  business 
and  interest  of  the  county  nay  re- 
quire it,"  • 


i hi  a is  known  as  a special  tern  and  notice  m..st 
be  given  as  set  out  in  Section  2488  K.  S.  Missouri,  1939, 
which  reade  as  follows: 


"Hotice  of  such  special  term  shall 
be  given  to  the  judges  who  were 
absent  when  the  same  was  ordered, 
and  by  advertisement  nlaced  up  in 
five  public  places  in  the  county 
at  least  fivo  days  before  the  com- 
mencement of  such  term," 
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The  next  term  set  out  by  the  legislature  is  one 
that  is  known  as  an  "adjourned"  term,  as  set  out  in 
Section  24G9  K.  3.  v is sour i,  1939,  which  reads  as  fol 
lows : 


5 

"Each  county  court  may  hold  ad- 
journed terms  whenever  it  may  be- 
come necessary  lor  the  transaction 
of  its  business." 


In  other  words,  thtre  Is  a regular  stated  term, 
as  set  out  In  Section  2485,  supra,  a special  term,  as 
set  out  in  Section  £487,  supra,  and  an  adjourned  term 
as  set  out  under  Section  2489,  supra.  It  has  been  held 
that  a special  term  may  be  held  during  the  time  of  the 
regular  term,  or  adjourned  term.  It  was  so  held  in 
the  case  of  State  v*  Thompson,  285  S.  w.  972,  1.  c.  975, 
where  the  court  said: 


"Section  2581  provides  for  special 
terms,  and  section  2583  provides 
for  adjourned  terms.  The  notice 
which  the  court  ordered  served  on 
the  property  owners  affected  re- 
quired them  to  appear  — 

"'at  the  courthouse  in  the  city  of 
Perryville,  ho.,  on  Monday,  the  6th 
cay  of  April,  1925,  it  being  the 
first  day  of  the  next  regular  term 
of  said  court,  and  show  cause  why 
their  lands  should  not  be  incorpora- 
ted into  said  levee  district.' 

"The  record  of  the  county  court 
copied  in  relator's  petition  shows 
that  the  county  court  of  that  coun- 
ty at  the  cay  term,  1917,  made  and 
entered  an  order  finding: 


nonoratle  Wilson  hill 


-10- 


January  14,  1943 


11  'That  on  account  of  the  increase 
of  the  volume  of'  business  to  be 
transacted  by  the  county  court 
there  is  not  sufficient  time  to 
transact  all  of  said  business  at 
the  regular  terms  thereof.  *•  * 

It  is  therefore  ordered  by  the 
court  that  the  county  court  con- 
vene on  the  first  Monday  in  each 
month  to  transact  such  business 
as  may  properly  co.ue  before  it.' 

"The  Detition  filed  here  also 
states  that  after  making  that  or- 
der the  county  court  ’has  boen 
convening  in  regular  session'  on 
the  first  Monday  in  .each  month* 
Respondent  argues  that  this  shows 
an  attempt  to  establish  12  terms 
a year,  ana  since  Perry  county 
contains  fever  than  75,000  inhabit- 
ants, this  could  not  be  done  under 
section  2579.  Therefore  there  was 
no  regular  *pril  term,  and  the  order 
of  extension  under  section  4699  was 
a nullity. 

"before  respondent  is  in  position 
to  attack  the  order  and  notice  on 
that  ground,  it  must  aff imatively 
appear  that  such  was  not  the  time 
of  holding  the  regular  term  of  the 
county  court  in  that  county.  She 
presumption  of  regularity  and  le- 
gality in  the  proceedings  of  that 
court  obtains.  Overton  v.  Johnson, 

17  ho.  442;  State  ex  rel.  v.  hllison, 
285  o.  loc . cit.  312,  226  S.  ft.  559, 

12  A.  L.  R.  1157. 
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"in  the  first  place,  the  order  on 
its  face  does  rot  attempt  to  create 
12  terms  a year.  It  recites  that 
on  account  of  the  volume  of  business 
there  is  not  sufficient  time  to  trans- 
act it  all  ’at  the  regular  terms'  of 
the  court,  and  therefore  it  is  ordered 
that  they  'convene  or.  the  first  fcotday 
of  each  month'  to  traxisact  such  busi- 
ness as  may  properly  come  before  it. 
There  is  nothing  to  show  that  those 
conventions  on  the  first  iioneay  of 
each  month  were  other  than  special 
terras,  held  after  due  notice  required 
by  section  25621,  ft.  3.  1S19." 


It  i7a&  also  held  that  a special  term  could  be  held 
during  the  regular  term,  ir.  the  case  of  State  ex  rel.  v. 
-iitchell,  127  i-o.  App.  455,  1.  c.  461,  There  the  court 
said : 


" * * * In  State  v.  Kiddle,  179  Uo. 
287-299,  78  3.  ft.  606,  our  oupreme 
Court  considered  a question  which 
arose  on  a state  of  facts  where  a 
sneclal  term  of  the  circuit  court 
hac  been  holden  during  the  recess 
of  a regular  term  of  the  sume  court, 
and  before  its  final  adjournment,  pre- 
cisely as  in  tixis  case,  and  no  mention 
was  made  of  the  question  her6  pressed 
upon  the  court.  It  was  there  said 
that  such  special  terms  are  entirely 
independent  ar.c  are  in  no  manner  con- 
nected with  the  regular  term  of  such 
courts.  Indeed,  it  seems  that  the 
salutary  provisions  of  these  statutes 
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authorising  soecitl  terms  would 
almost  entirely  *ail  were  the 
courts  to  adjudge  that  no  special 
terms  could  be  held  during  the 
interval  or  recess  while  the  regu- 
lar terms  may  not  yet  be  i ir.&lly 
adjourned. " 


The  same  holding  was  hae  in  the  case  oi  The  ht'  te 
ex  rel.  iraiamtl  v.  uhe  nam.ibal  St.  J.  Hy.  Go.,  101 
»to.  136,  1.  c.  150,  where  the  court  said: 


"These  taxes  against  railroad 
property  are  to  be  levied  after 
the  assessments  are  returned  ’at 
a regular  terra  of  said  court,  if  ir. 
session  at  the  time;  if  not  at  a 
special  term  of  said  court  called 
for  that  purDOse.1  iiec.  6879.  <hen 
the  county  court  opens  a stated  term 
and  adjourns  from  cay  to  day  or  for  a 
number  of  asys,  such  adjournments  are 
but  a part  of  the  regular  term,  and 
the  tax  may  be  levied  at  any  of  these 
adjourned  sessions.  The  special  term 
mentioned  in  the  clause  of  the  statute 
just  quoted  evidently  means  a terra 
called  pursuant  to  sections  1207-8, 
Revised  statutes,  1879;  but  when  the 
court  adjourns  from  time  to  tl.ne,  the 
adjourned  tez*ms,  as  they  are  called, 
are  but  parts  of  the  regular  term." 


in  the  second  question  of  your  request,  you  stated 
that  the  county  court,  during  the  regular  terra  recessed 
for  a period  of  five  days,  and  then  reconvened  sooner, 
and  by  action  of  only  two  oi  the  members,  without  giving 
notice  to  the  presiding  judge. 
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Section  2493  R.  s.  kissouri,  1939,  reads  as  follows: 


"A  majority  of  the  fudges  of  the 
county  court  shall  constitute  a 
quorum  to  do  business;  a single 
member  may  adjourn  from  day  to  cay, 
and  require  the  attendance  of  those 
absent,  ana  when  but  two  judges  are 
sitting  and  they  shall  disagree  in 
any  matter  submitted  to  them,  the 
decision  of  the  presiding  Judge  at 
the  time  being,  to  be  designated  by 
the  clerk  of  such  court,  shall  stand 
as  the  judgment  of  the  court." 


Under  this  section  a majority  of  the  judges  of  the 
county  court  shall  constitute  a quorum.  It  lias  been  held 
in  this  State,  that  even  ii  tlxe  county  court  does  adjourn 
to  a certain  date,  it  convene  at  a date  sooner  than 

the  adjourned  date  and  the  session  would  be  lawful.  It 
was  so  held  in  the  case  of  Smith  v.  Supreme  dodge  of 

P.,  83  i’o.  App . &09,  1.  c.  512,  where  the  court  said: 


"It  is  stated  in  the  return  of  the 
respondent  that  the  said  county  court 
adjourned  on  the  sixth  day  of  «arck, 
1900,  to  the  twelfth  day  of  said  month, 
and  that  on  the  seventh  day  of  said 
mor th  it  met  and  made  said  order. 

"The  only  question  raised  by  the  plea- 
dings ia  whether  or  not  the  action  of 
the  county  court  when  it  met  in  session 
on  the  seventh  ~ay  of  -arch,  1900,  and 
made  the  order  in  question  was  valid. 
That  the  said  court  was  lawfully  in 
session  when  it  made  said  order  seems 
well  established  in  this  and  other 
states.  Cole  Co.  v.  ballmeyer,  101 
J-o.  66;  State  ex  rel.  v.  Railway, 
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101  > o,  136;  Oreen  v.  orse,  77 
!■ . Vi.  Kep.  92b;  tower  v.  dtewart, 

26  li*  E*  ep.  168;  ' hartor  v.  dims, 
88  Gra.  617;  The  Canary,  22  Ted.  Kep* 
536;  hast man  v . ^orcord,  64  i\.  fc. 
263.” 


In  the  above  esse  the  Question  of  vhc ther  or  not 
or.ly  two  jud.es  are  present  does  not  a-pear,  but  it  can 
be  inferred  that  all  three  judges  were  present  when  the 
date  of  the  meeti.  g was  changed,  or  advanced  to  a sooner 
date . 


Under  the  facts  In  the  second  question  of  your  re- 
quest, you  state  that  the  county  court,  during  the  regular 
term,  recessed  for  a period  of  five  days,  but  reconvened 
sooner  than  that  by  action  of  only  two  members,  without 
giving  notice  to  the  presiding  judge.  The  recess  of 
five  c-ays  is  merely  adjournment,  at  wh*ich  time  the  ad- 
journed term  would  begin,  and  since  they  convened  at  an 
earlier  date,  with  only  two  members  present, it  would 
have  been  necessary  to  give  the  notice  to  the  absent 
judge,  as  set  out  in  section  2488,  supra. 

The  calling  of  a session  of  the  county  court , at 
a time  between  the  adjourned  date,  and  the  date  to  which 
the  adjournment  was  made  constitutes  a special  term  and 
any  act  of  the  two  county  judges,  although  a quorum  was 
present,  would  be  invalid. 


COivCLJSIO  i. 


It  is,  therefore,  the  opicion  of  this  department, 
that  a county  court,  during  the  regular  term,  when  it 
has  recessed  for  a period  of  five  cays,  may  be  recon- 
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vened  sooner  than  that  by  action  of  all  three  members. 

It  la  further  the  opinion  of  ti  is  department,  that 
when  the  county  court  adjourns  to  a certain  cate,  and 
then  a sessior  is  held  by  only  two  members,  at  a date 
sooner  than  the  date  set  for  the  adjourned  term,  a 
notice  must  be  given  to  the  absent  Judge,  if  one  be 
absent,  and  by  advertisement  posted  in  five  public 
places  in  the  county,  at  least  five  days  before  the 
commencement  of  such  term. 

it  is  further  the  opi;  ior.  of  this  department, 
that  if  the  presiding  judge  does  not  think  it  necessary 
for  the  court  to  meet  oftener  than  once  a week,  the  other 
two  Judges,  who  constitute  a quorum,  can  transact  business 
without  his  consent  or  presence  during  any  lawful  term. 


Respectfully  submitted 


W.  J.  bURAt. 

Assistant  Attorney  General 


A P ROV.  D: 


ROY  LcAITTRIOK 

Attorney  Jerer&l  of  l-.issonri 
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COUNTY  OFFICERS 
SURETY  BOND: 


Consent  and  approval  of  Cc  injy  Com  \ for 

surety  bond  should  'be  secured  In  advance. 


April  7,  1943 


Hon,  Roger  Hibbard 
Prosecuting  Attorney 
Marlon  County 
Hannibal,  Missouri 

Dear  Mr,  Hibbard: 

I'he  Atiomey  General  wishes  to  acknowledge  receipt 
of  your  letter  of  April  1,  1943,  requesting  an  opinion 
from  this  office  as  follows: 

"hill  you  kindly  advise  me  as  to  your 
interpretation  of  Section  3238  R.  ", 

Mo, , 1939,  as  it  applies  under  the 
following  circumstances: 

It  has  been  the  custom  and  practice 
in  Marlon  County  to  accept  a surety  bond 
from  the  county  treasurer  as  well  as 
other  county  officers,  however,  at  no 
time  has  the  County  Court  ever  advised 
' the  County  Treasurer  or  any  other  of- 
ficer that  they  would  require  a surety  bond 
but  have  merely  insisted  that  a good 
and  sufficient  bond  be  filed.  The 
County  Treasurer  throu^.  * his  attorney 
\ s now  asking  the  County  Court  to  pay 
the  premium  on  the  County  Treasurer's 
bond  which  was  given  and  accepted  un- 
der the  circumstances  I have  Just  de- 
/ scribed. 

In  view  of  the  recent  case  in  the  Cupane 
C^urt  of  Missouri,  Motley  et  al  vs. 

Calloway  County,  149  S,  VI,  2nd,  875, 
will  you  kindly  give  me  the  benefit  of 
your  interpretation  of  this  statuto  as 
it  applies  under  the  facts  I have  de- 
scribed, " 
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Section  3238,  K.  8.  Ho.,  1939,  referred  to  In  your 
letter  was  enacted  as  „ouse  Bill,  No.  125,  bj  the  59th 
General  Assembly,  and  is  found  In  Laws  of  1937,  at  page 
190. 


The  portion  of  this  section,  pertinent  to  your  in- 
quiry, is  set  out  in  the  case  of  Motley  vs.  Callaway 
County  was  referred  to  In  your  letter  and  is  quoted  herein 

"Whenever  * * * any  officer  of  any 
county  of  this  state,  or  any  deputy, 
appointee,  agent  or  employee  of  any 
such  officer  < # * shall  be  required 
by  law  of  this  State,  or  by  charter, 
ordinance  or  resolution,  or  by  any 
order  of  any  court  in  this  State,  to 
enter  into  any  official  bond,  or  other 
bond,  he  may  elect,  with  the  consent 
and  approval  of  the  governing  body  of 
such  # * * county  * *-  * to  enter  into 
a surety  bond,  or  bonds,  with  a surety 
company  or  surety  companies,  authorized 
to  do  business  in  the  State  of  Missouri, 
and  the  cost  of  every  such  surety  bond 
shall  be  paid  by  the  public  body  pro- 
tected thereby." 

At  the  same  session  of  the  General  Assembly, Section 
12133  d.  S.  Mo.,  1929,  was  reenacted  as  a part  of  Louse 
Bill  No.  20,  Laws  of  1937,  page  427,  this  Section  Is  as 
follows: 


"The  person  elected  or  appointed  county 
treasurer  under  the  provisions  of  this 
article  shall,  within  ten  days  after 
his  election  or  appointment  as  such,  en- 
ter into  bond  to  the  county  in  a sum  not 
less  than  twenty  thousand  dollars,  to  be 
fixed  by  the  county  court,  and  with  such 
sureties,  resident  landholders  of  the 
county,  as  shall  be  approved  by  such  court, 
conditioned  for  the  faithful  performance 
of  the  duties  of  his  office." 

Under  the  situation  described  in  your  letter,  it  nay 
be  argued  that  the  treasurer  by  furnishing  a surety  bond 
has  manifested  his  election  to  furnish  that  type  of  surety 
and  that  the  County  Court  by  receiving  and  approving  such 
bond  has  complied  with  the  terms  of  Section  3238,  supra. 
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If  these 
the  type 
furnish, 
ever,  it 
5906,  h. 


were  the  only  statutory  provisions  relating  to 
of  surety,  which  the  County  l'reasurer  could 
such  argument  would  carry  yreat  weight*  How- 
ls desired  to  call  to  your  attention,  lection 
S.  &o.,  1939,  which  is  in  part  as  follows: 

"Any  company  having  a paid-up  capital 
of  not  less  than  two  hundred  thousand 
dollars,  organized  and  incorporated 
tinder  the  laws  of  this  or  any  other 
state  of  the  United  States,  or  any 
foreign  government,  for  the  purpose 
of  transacting  the  business  of  be- 
coming surety  on  bonds  or  obligations 
of  persons  or  corporations,  or  of  in- 
suring the  fidelity  of  persons  hold- 
ing places  of  public  or  private  trust, 
and  which  has  complied  with  all  the 
requirements  of  the  law  regulating  the 
admission  of  such  companies  to  trans- 
act business  in  ti.is  state,  may,  on 
production  of  evidence  of  solvency 
satisfactory  to  the  court,  judge, 
clerk,  head  of  department  or  other 
officer,  person  or  persons  authorized 
to  approve  the  same,  become  and  be 
accepted  as  surety  on  the  bond,  recog- 
nizance or  other  writing  obligator,  of 
any  person  or  corporation  in  or  con- 
cerning any  matter  in  ich  the  giving 
of  a bond  or  ether  obligation  is  autho- 
rized, required  or  permitted  by  the 
laws  of  the  state;  and  if  such  surety 
company  shall  furnish  satisfactory 
evidence  of  its  ability  to  provide  all 
the  security  required  by  law,  no  addi- 
tional security  may  be  exacted,  but 
other  security  may, in  the  discretion  of 
the  official  authorized  to  approve  such 
bond  or  obligation,  be  required;  and 
such  surety  company  may  be  released 
from  its  liability  on  the  same  terms 
and  conditions  as  are  by  law  presiribed 
for  the  release  of  Individuals,  it^  being 
the  true  intent  ana  me  an  in  of  thl  s or ti~- 
cle  to  enable  cor  orations,  created  for 
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that  purpose , to  box>:.,e  surety  on 
any  bona  re-co.niaance  or  ot  er  v«rit- 
In“  in  the  nature  of  & bonu,  in  the 
sa  e manner  uhat  natural  persons 
may,  subject  to  aTT  blie  rights  and 
liabilities  of  such  persons.  * * 

( underscoring  ours) 

This  section  was  in  existence  at  the  time  of  the 
enactment  of  Section  3238,  and  the  reenactment  of  Section 
12133  a.  S.  L’.o.,  1939,  which  is  now  Section  13795,  R.  S. 

Mo.,  1939. 

It  is  apparent  that  prior  to  the  enactment  of  Section 
3238,  the  officer  had  the  privilege  of  furnishing  a surety 
bond  at  his  own  expense,  if  he  desired  to  do  so.  The  sec- 
tion 3238,  supra,  therefore,  only  had  the  effect  of  autho- 
rizing the  county  to  pay  the  costs  of  & surety  bona,  in  the 
event  the  officer  elected  to  furnish  the  bona  ana  the  ov- 
ening  agency  of  the  political  body  protectea  by  the  bond, 
followed  the  terns  of  Lection  3238. 

There  have  only  been  two  cases  involving  this  section 
of  tiie  statutes  before  the  appellate  courts,  the  case  of 
Lot  ley  vs.  Callaway  County,  149,  o.  .< . (2d)  875,  referred  to 
in  your  letter,  ana  the  case  of  Boatright  vs.  Saline  County, 
No.  33298  in  the  Supreme  Court  not  yet  officially  reported. 
In  neither  of  these  cases  is  a situaion  similar  to  that  men- 
tioned in  your  letter  discussed.  In  the  .otley  case,  supra, 
the  court,  in  discussing  the  constitutionality  of  Lection 
3238,  used  the  following  language  at  1.  c.  377: 

"The  legislature,  no  doubt  taking  notice 
of  the  results  of  some  of  these  during 
recent  depression  periods,  considered 
that  surety  company  bonds  could  f ive  bet- 
ter protection  to  public  funds  In  the 
custody  of  public  officers.  It,  there- 
fore, authorized  such  a bond  for  county 
officers  if  the  officer  elected  to  furnish 
it  and  the  county  court  approved  it.  It 
also  recognized  that  to  require  an  officer 
to  pay  the  premiums  therefor  w^ula  have  the 
effect  of  reducing  his  actual  net  compen- 
sation. So  when  consent  ana  approval  for 
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the  officer  to  -urchase  such  a bond 
at  public  expense  was  ...iven  In*  ue - 
vance  by  1 the  public  body  protected, ' 

It  was  requlrea  to  pap  the  cost . # 

* * v The  1537  Act*  only  authorized 
the  county  to  maxe  an ' a,  reeintnt  /or 
t ' j 1 s type  of  oona,  anuf"lf  It  dlZT  so 
l.i  aovance,  to_  pay  for  It  when  it  w:  s 
Turn  1 s he  a . fc  v *■ " ( Unde  r s c or  in y ours] 

It  may  be  said  of  these  passages  that  they  are  obiter 
dictum  and  w re  not  necessary  for  the  purpose  of  determining 
the  question  under  discussion,  namely,  whether  the  payment 
of  the  premium  of  on  officers  bond,  with  public  funds,  was  a 
public  purpose,  but  the  two  expressions  seem  to  give  a clear 
Indication  of  the  view  of  the  court.  And  tnis  is  especially 
true  of  the  last  sentence  above  quoted. 

At  this  point  it  is  aesired  to  call  attention  to  a 
brief  quotation  from  the  Boatright  case,  supra. 


"It  is  apparent  the  Legislature  in- 
tended the  county  to  be  liable  only 
in  case  the  County  Court  consented 
thereto  and  approved  the  giving  of 
such  bond.  County  Courts  are  courts 
of  record  ana  can  speak  only  by  and 
through  the  records." 


Under  the  situation  described  in  your  letter,  there 
is  no  mention  of  any  record  having  been  made  by  the  court, 
consent. ng  to  the  giving  of  the  surety  bond  by  the  trea- 
surer, and  agreeing  to  pay  the  premium  for  such  bond. 

CONCLUSION 

The  question  Is  close  a o there  should  be  a case  brought 
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at  sometime  to  have  this  section  construed.  But  until  the 
section  is  construed  on  the  proposition  mentioned  in  your 
letter,  it  is  the  opinion  of  the  writer  that  a county  of- 
ficer who  desires  to  have  the  county  pay  the  premium  for  a 
surety  bona,  should  follow  what  is  said  in  the  hotley  case 
and  get  the  consent  and  approval  of  the  county  court  in  ad- 
vance to  the  giving  of  such  surety  bond. 

lie  spec  tfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney  General 


AP?HOVi.O: 


ROY  Mcltir  i’i'iilCK 
Attorney  General 
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COUNTY  COURTS:  County  courts  may  appropriate  funds  for  purchase 
ATRi-ORTS:  and  maintenance  of  airport  in  the  county. 


April  20,  1943 
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Honorable  Roger  Hibbard 
Prosecuting  Attorney 
lari on  County 
Hannibal,  Mssouri 


bear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion,  which  request  reads: 


"The  County  Court  of  ; arlon  County 
has  requested  the  opinion  of  this 
office  as  to  the  right  and  power  of 
the  Coun ty  Court  to  appropriate 
county  funds  for  the  purchase  of  land 
within  the  county  to  use  as  an  air- 
port. Ho  doubt  your  office  has  made 
a former  ruling  upon  this  matter  which 
we  do  not  have  in  file.  If  not,  will 
you  please  give  me  the  benefit  of  the 
opinion  of  your  office  in  this  con- 
nection. ” 


We  regret  to  advise  that  this  Department  has  never 
ruled  upon  this  matter.  The  Supreme  Court  has  repeatedly 
held  that  county  courts  are  courts  of  limited  jurisdiction 
and  have  only  such  authority  as  is  conferred  by  statute. 

In  J.  H.  Bayless  et  al.  v.  Justus  Gibbs  et  al.,  251  Ms- 
souri 492,  1.  c.  506,  so  often  referred  to  we  find  the  fol- 
lowing: 


"This  court,  in  numerous  cases,  has 
repeatedly  held  that  the  county  courts 
of  the  respective  counties  of  the  State 
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are  not  the  general  agents  of  the 
counties  of  the  State,  xhey  are 
courts  of  limited  jurisdictions, 
with  powers  vse  1 defined  and  limited 
by  the  laws  of  the  State;  and  as  has 
been  well  said,  the  statutes  cf  the 
State  constitute  their  warrant  of 
authority,  and  when  they  act  outside 
of  and  beyond  their  statutory  author- 
ity, their  acts  are  null  and  void.” 


therefore,  we  must  examine  the  statute  to  determine  the  extent 
of  such  authority  of  the  county  court  to  expend  funds  for  such 
purpose. 


Section  15123,  . S.  Lissouri  1959,  authorizes  the 

county  court  of  any  county  after  a hearing  to  acquire,  by  pur- 
chase or  gift,  establish,  construct,  own,  control,  lease,  equ.”  p, 
improve,  maintain,  operate,  and  regulate  airports  or  landing 
fields . 


"The  county  court  of  any  county  in  this 
state  is  ner-eby  authorized  after  a hear- 
ing to  acquire,  by  purchase  or  gift,  es- 
tablish, construct,  own,  control,  lease, 
equip.  Improve,  maintain,  operate,  and 
regulate,  in  whole  or  in  part,  alone  or 
jointly  cr  concurrently  with  others,  air- 
ports or  landing  fields  for  the  use  of 
airplanes  and  other  aircraft  within  the 
limits  of  such  counties,  and  may  use  for 
such  purpose  or  purposes  any  property 
suitable  therefor,  that  is  now  or  may  at 
any  time  hereafter  be  ovmed  or  controlled 
by  such  county." 


Section  15124,  . 5.  Missouri  1939,  further  provides  that 

counties  shall  have  the  right  to  acquire  property  for  such  purposes 
under  the  power  of  eminent  domain. 


"Any  lands  acquired,  owned,  controlled 
or  occupied  by  such  cities,  villages, 
towns  or  counties  for  the  purposes 
enumerated  in  sections  15122  and  15123 
hereof  shall  and  are  hereby  declared 
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to  be  acquired,  owned,  controlled,  and 
occupied  for  a public  purpose  and  as  a 
matter  of  public  necessity,  and  such 
cities,  villages,  towns,  or  counties 
shall  have  the  right  to  acquire  property 
for  such  purpose  or  purposes  under  the 
power  of  eminent  domain  as  and  for  a 
public  necessity." 


Section  15125,  R.  S.  ! issouri  1939,  provides  that  the 
purchase  of  such  land  or  airport  m ay  be  wholly  or  partly  from 
the  proceeds  of  the  sale  of  bonds  subject,  however,  to  the 
adoption  of  a proposition  at  an  election. 


"Private  property  needed  by  a city,  in- 
cluding cities  under  special  charter, 
villa.  e,  town,  or  county  for  an  airport 
or  landing  field  shall  be  acquired  by 
purchase  if  such  city,  village,  town  or 
county  is  able  to  agree  with  the  owners 
on  the  terms  thereof  and  otherwise  by 
condemnation,  in  the  manner  provided  by 
the  law  under  which  such  city,  village, 
town  or  county  is  authorized  to  acquire 
real  property  for  public  purposes,  other 
titan  street  purposes,  or,  if  there  be  no 
such  law,  in  the  tenner  provided  for  and 
subject  to  the  provisions  of  the  condem- 
nation law.  fhe  purchase  price  or  award 
for  real  property  acquired  for  an  airport 
or  landing  field  may  be  paid  for  wholly 
or  partly  from  the  proceeds  of  the  sale 
of  bonds  of  such  city,  village,  town,  or 
county,  as  the  local  legislative  body  of 
such  city,  village,  town  or  county  shall 
determino,  subject,  however,  to  the  adop- 
tion of  a proposition  therefor  at  an  elec- 
tion to  be  held  in  such  city,  town,  village 
or  county  for  such  purpose." 


Section  15127,  . S.  Missouri  1939,  further  authorizes 

the  coion ty  court  to  appropriate  annually  funds  to  carry  out  the 
purpose  of  this  article. 


"xhe  local  authorities  of  a city,  includ- 
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ing  cities  under  special  charter,  village, 
town  or  county  to  which  this  article  is 
applicable  having  power  to  appropriate 
money  therein  may  annually  appropriate  a 
sum  sufficient  to  carry  out  the  provisions 
of  this  article.” 


• In  Dysart  v.  City  of  St.  Louis  et  al,  11  S.  . (2)  1045, 
1.  c.  1048-1049,  the  Siipreme  Court  hold  that  the  acquisition,  im- 
provement and  development  of  land  for  an  airport  with  the  neces- 
sary landing  field,  buildings,  runways,  etc.,  by  the  city  consti- 
tutes public  purpose  as  provided  in  Section  3,  Article  X of  the 
Constitution  of  the  State  of  Tissouri. 


” fThe  question  of  whether  the  acquisition 
and  control  of  a municipal  airport  is  a 
public  purpose  within  the  purview  of  the 
constitutional  principle  heretofore  adverted 
to  is  obviously  a new  one.  The  courts  y/hich 
have  had  occasion  to.  consider  it  have,  how- 
ever, answered  in  the  affirmative.  City  of 
Wichita  v.  Clapp,  supra;  State  ex  rel  City 
of  Lincoln  v.  Johnson,  State  Auditor  (Ceb. 

1928)  220  N.  . 273;  State  ex  rel  Rile  v. 

City  of  Cleveland  et  al.  (Ohio  C t.  App.1927) 

160  N.  C.  241;  andno  court  of  last  resort, 
so  far  as  we  are  advised,  has  ever  held  the 
contrary.  Not  only  that,  but  the  governmental 
nature  of  the  function  involved  is  given  tacit 
recognition  in  numerous  recent  statutory  en- 
actments, both  state  and  federal:  I.aws  of  Georgia 
1927,  p.  779;  R,  S.  Kansas  1923,  3-110;  Public' 
Acts  Conn.,  1925,  ch.  243;  Laws  of  Tass.  1922, 
ch.  534,  Sec.  57;  Laws  of  i'ont.  1927,  ch.  20; 
General  Code  of  Ohio,  par.  15,  Sec.  3677;  IJa. 

Act.  No.  328  of  1925  (fa.  St.  Supp.  1928,  Secs. 
460C-1  to  460C-3);  Act  254  of  the  69th  Congress 
(the  Federal  Air  Act  (49  USCA  oec.  171  et  seq.)). 
Vve  have  no  doubt  as  to  the  soundness  of  the  view 
which  obtains . ' n 


It  was  next  held  that  such  acquisition  and  control  of  an 
airport  is  a city  purpose  within  the  purview  of  general  constitu- 
tional law.  In  so  holding  the  court  said: 
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"’It  Is  next  contended  by  the  appellant 
that,  even  if  It  be  held  that  the  acqui- 
sition and  maintenance  of  an  airport  la 
a public  purpose,  it  Is  not  a municipal 
or  city  purpose.  By  this  he  means,  as 
we  understand,  that  such  acquisition  and 
maintenance  does  not  fall  within  the 
scope  of  the  powers  which  may  be  consti- 
tutionally delegated  to  a city. 

* ■»  -•  * * i -*  -»  Cities  have  long  ex- 

ercised the  power:  To  acquire,  construct, 
maintain,  control,  supervise  and  regulate 
docks,  wharves,  and  harbor  facilities.  In- 
cluding the  making  of  river  and  harbor  im- 
provements in  connection  therewith;  to  own 
and  operate  ferries;  to  lay  out  and  improve 
roads  and  highway's;  and  to  construct  and 
maintain  canals,  bridges  and  other  works  of 
internal  improvement  of  a public  character, 
ihe  building  of  a bridge  connecting  the 
cities  of  ».ew  York  and  Brooklyn  by  those 
cities,  was  held  to  be  a city  purpose  as  to 
each.  People  v.  Pelly,  76  ...  475,  487. 

It  was  also  held  by  this  court  that  the 
building  of  a bridge  across  the  lissiasippi 
niver  at  ot.  Louis  for  the  benefit  of  the 
public,  by  the  City  of  ot.  Louis,  was  a 
public  city  purpose.  Haeussler  v.  t.  Louis, 
supra.  An  airport  with  Its  beacons,  landing 
fields,  runways,  and  hangars  Is  analogous  to 
a harbor  with  its  lights,  wharves  and  docks; 
theone  Is  the  lending  place  and  haven  of 
ships  that  navigate  the  water,  the  other  of 
those  that  navigate  the  air.  -<ith  respect 
to  the  public  use  which  each  subserves  they 
are  essentially  of  the  same  character.  If 
the  ownership  and  maintenance  of  one  falls 
within  the  scope  of  municipal  government, 
it  would  seem  that  the  ether  must  necessarily 
do  so.  e accordingly  hold  that  the  acquisi- 
tion and  control  of  an  airport  is  a city  pur- 
pose within  the  purview  of  general  constitu- 
tional law.’'1 


V-fhat  whs  said  in  • ysart  v.  City  of  Ct.  Ixauis,  supra,  is 
likewise  applicable  to  counties,  thet.  it  is  for  a public  purpose 
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and  Is  also  considered  as  a county  purpose  as  referred  to  in 
the  Constitution  of  the  State  of  Missouri. 

Therefore,  It  is  the  opinion  of  this  Department  that 
the  county  court  may  appropriate  funds  to  purchase  and  operate 
an  airport.  Fowever,  while  the  above  statutory  provisions  au- 
thorize the  expenditure  of  funds  for  airports  and  landing  fields 
we  must  not  loose  sight  of  the  Constitution,  namely,  Section  11, 
12,  Article  X,  which  places  a limitation  upon  the  amount  of 
taxes  any  county  may  levy. 


hespectfully  submitted 


. 

Assistant  Attorney  General 


At t Ru VEDs 


;,wY  ' ci'iT  ::.TCii 

Attorney  Generel  of  hissouri 


•.HHj’iAW 


TAXATION:  BD.  OF  EQUALIZATION:  County  assessor  may  not  aaa  personal  property  to 

ASSESSORS:  OMI  TED  PROPERTY:  assessment  rolls  after  he  has  turned  his  books  over 

to  the  county  clerk.  The  county  board  of  equalization 
may  not  put  on  the  tax  rolls  omitted  personal  property 
for  any  year  other  than  the  assessment  which  was  made 
on  June  1 next  before  the  session  of  said  board. 
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Mr.  Roger  Hibbard 
Proseouting  Attorney 
Marion  County 
Hannibal,  Missouri 

Dear  Sir: 


FILED 

ty-0 


This  is  in  reply  to  your  letter  of  April  23,  1943,  re- 
questing an  opinion  from  this  department,  which  letter  is  as  fol- 
lows: 


MA  resident  of  Marion  County  died 
February  24th,  1942  leavin  ; among 
other  things  oortain  oheoking  ac- 
counts in  two  local  banks  and  a 
certificate  of  shares  in  two  local 
building  and  loan  associations.  On 
March  5,  1942,  prior  to  the  filing 
of  an  inventory  in  the  estate,  the 
executor  distributed  the  foromen- 
tioned  proporty.  The  inventory  of 
the  estate  showing  the  mentioned 
items  was  filed  May  20,  1942,  after 
the  adjournment  of  the  Morion  County 
Board  of  Equalization  which  adjourned 
on  the  fourth  Monday  of  April.  The 
County  Assessor,  after  the  adjournment 
of  the  Board  of  Equalization  in  1942, 
from  the  records  of  the  Probate  Court 
made  an  assessment  on  these  assets  for 
personal  property  tax.  It  is  the  con- 
tention of  the  Executor  that  sinoe 
these  funds  have  been  distributed  as 
of  March  .5,  1942,  that  the  Board  of 
Equalization  has  no  authority  now  to 
add  an  assessment  for  1942  tax. 

"The  specific  question  which  the  County 
Board  of  Equalization  has  asked  to  have 
determined  1b  their  right  during  the 
1943  session  to  make  this  assessment 
under  the  facts  described  for  the  prior 
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year,  and  also  the  right  of  the  Asses- 
sor to  go  back  p evious  years  after  the 
Board  of  Equalisation  has  adjourned  for 
those  years.” 

Tour  question  resolves  itself  into,  first,  the  authority  of 
the  assessor  to  make  an  assessment  of  personal  property  after  he  lias 
turned  his  books  over  to  the  county  clerk,  second,  the  authority  of 
the  county  board  of  equal  ration  to  assess  omitted  property  for  any 
year  other  than  the  one  which  is  made  as  of  June  1,  next,  prior  to 
the  meeting  of  said  board,  and,  third,  whether  or  not  an  estate  which 
has  been  distributed  prior  to  the  filing  of  a semi-annual  statement 
is  subject  to  taxation  against  the  executor  who  may  be  administering 
on  such  an  eata  e on  Juno  1,  1942. 

On  the  first  question,  under  Section  10950,  R.  S.  Mi  souri 
1939,  it  is  the  duty  of  the  assessor  to  make  the  assessment  between 
the  first  day  of  June  and  the  first  day  of  January  of  eaoh  year. 

Under  Section  10957,  R.  S.  Missouri  1939,  it  is  the  duty 
of  the  assessor  to  take  from  eaoh  executor  and  every  other  person 
legally  in  charge  and  control  of  any  eet  te,  or  from  the  papers  and 
reoords  of  the  court  relating  to  such  estates,  a list  of  personal 
property,  and  to  assess  the  sane  according  to  law. 

Under  Section  10990,  R.  S.  Missouri  1939,  the  assessor  is 
required  to  make  out  and  return  to  the  county  court  a copy  of  his 
books.  This  mu  t be  done  on  or  before  the  twentieth  o January  each 
year. 


In  speaking  of  the  Jurisdiction  of  the  assessor  to  mko  an 
assessment  after  the  assessor  has  performed  his  duties  under  this 
section,  the  oourt,  in  ymorc  et  al.  v.  Markway,  89  S.  ”.  (2d)  9,  13, 
said: 

"*  * Also,  the  assessor  is  required  to 
make  out  and  roturn  to  the  county  court, 
by  January  2d,  a verified  oopy  of  his 
assessor's  book  (section  9800  (Mo.  St. 

Ann.  Section  9800,  p.  7903) ) | and  the 
return  of  thin  book  to  the  county  clerk's 
office  completes  the  assessment  and  ter- 
minates his  jurisdiction.  The  principle 
is  firmly  established  that  in  making  as- 
sessment he  acts  in  a Judioial  capacity." 

This  statement  clearly  indicates  the  assessor  cannot  add  an  assess- 
ment of  personal  property  to  his  books  after  he  has  turned  them  over 
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to  the  county  clerk*  However,  Section  10977,  R.  S.  Missouri  1939, 
would  seoxn  to  indicate  otherwise,  but  from  the  cases  hereinafter 
referred  to  it  will  be  seen  that  this  section  refers  to  real  es- 
tate* In  the  case  of  State  v.  Goner  et  al*,  101  S*  • (2d)  57, 
the  court  held  that  this  section  only  applied  to  real  estate,  and 
it  also  held  that  riien  the  assessor  turned  his  books  over  to  the 
county  clerk  his  jurisdiction  to  make  an  assessment  of  personal 
property  ended* 

In  speaking  of  the  authority  of  an  assessor  to  make  an 
assessment  of  personal  property  for  back  years,  the  St.  Louis  Court 
of  Appeals,  in  the  case  of  City  of  Hannibal  ex  rel*  v.  Bowman,  98 
Mo.  App*  103,  1*  o*  108,  saidt 

"There  is,  t orefore,  no  such  thing  as 
an  equity  in  a county  or  in  a city  that 
■will  authorize  an  assessor,  after  he 
ha 8 completed  his  assessment  and  turned 
over  his  books  to  the  proper  officer  and 
after  his  assessment  has  passed  the  boards 
of  equalization  and  of  appeals,  to  repos- 
sess himself  of  the  assessor’s  books  and 
enter  therein  personal  property,  which  by 
accident  or  intention  was  omitted  from  the 
list  furnished  by  the  taxpayer  and  whioh 
escaped  the  notice  of  the  assessor.  He 
can  only  proceed  at  the  time  and  in  the 
manner  pointed  out  by  statute  and  to 
justify  his  assessment  he  must  bo  able  to 
put  his  finger  on  the  statute  that  gives 
him  the  authority  to  make  it*  **•**" 

In  the  case  of  Cape  Girardeau  v.  3euhrmann,  148  Mo.  198, 
a case  with  facts  similar  to  your  question  was  before  the  Supreme 
Court  and  it  was  there  held  that  the  asses  or  could  not  assess 
omitted  personal  property  for  back  years.  However,  the  court,  in 
referring  to  the  general  statute,  which  is  now  Section  10977,  R.  S. 
Missouri  1939,  said* 

"*  * * The  general  statutes  of  the  State 
only  permit  this  baok  assessment  of  real 
estate  and  they  govern  in  the  city  as  well 
as  the  county.  ************** 

In  speaking  of  these  two  opinions  the  Supreme  Court,  in 
St  be  ex  rel.  Ford  Motor  Co.  v.  Gehner,  27  S.  YY.  (2d)  1,  325  Mo.  24, 
33,  saidt 
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"To  the  sane  genoral  effect  is  Hannibal 
ex  rol,  v,  bowman,  supra.  If  the  asses- 
sors in  the  Buehrmann  and  Bowman  oases 
were  without  authority  to  assess  addition!  1 
personal  property  where  the  taxpayer  in  the 
previous  years  had  returned  an  insufficient 
amount  of  such  property,  how  can  it  be  pos- 
sible that  respondent  assessor  nay  go  back 
two  years  to  make  an  additional  assessment 
for  inoomo  actually  appearing  on  the  face 
of  relator's  return  which  was  not  taxod 
because  relator,  with  the  concurrence  of 
the  assessor  at  the  time  and  without  sub- 
sequent challenge  from  the  board  of  equali- 
sation, was  knowingly  permitted  to  omit 
sano  from  the  as  esement  as  a claimed 
deduction? 

"Respanderts  cite  Sections  12819,  12801  and 
12969,  Revised  Statutes  1919,  in  support 
of  the  contention  that  respondent  assessor 
had  jurisdiction  to  oorrect  the  omission 
in  relator '6  1926  income-tax  assessment. 
Section  12819  provides  a scheme  for  sub- 
sequent assessment  and  collection  of  taxes 
rhere  'there  has  been  a failure  to  assess 
the  property  in  ary  county  for  any  year  or 
years.'  This  section  covers  the  situation 
there  the  entire  assessment  for  the  oounty 
has  been  omitted  for  any  year  or  the  as- 
8e r ament  sou  Jit  to  be  made  had  been  held 
void  for  some  reason.  'Hie  section  has  no 
application  to  tho  omission  of  as  essable 
personal  property  from  the  return  of  an 
individual  tax  ayor.  State  ex  rel.  Eoward 
v.  Timbrook,  240  Uo.  226,  1.  o.  240,  144  S. 
Yf.  843,  oited  by  respondents,  hold  this 
section  applicable  vhero  the  entire  assess- 
ment for  the  year  was  void.  See,  also, 
Hannibal  v.  cwman,  supra. 

"Seotion  12801  is  as  follows « 

"'No  assessment  of  property  or  charges  for 
taxes  thereon  shall  be  considered  illegal 
on  account  of  any  informality  in  making 
the  assessment,  or  in  the  tax  lists,  or  on 
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account  of  the  assessments  not  being 
made  or  completed  within  the  tine  re- 
quired by  law.* 

"This  section  does  not  give  the  as- 
sessor authority  to  make  a giver,  as- 
sessment but,  where  he  has  such  au- 
thority, mere  subsequent  informalities 
will  not  invalidate  the  assessment.  * *" 

Referring  again  to  your  letter,  re  find  that  the  assessor 
attempted  to  assess  the  est  te  after  the  board  of  equalization  had 
adjourned  in  1942.  The  1942  tax  would  have  b'  en  paid  on  the  assess- 
ment made  as  of  June  1,  1941.  The  as  essor,  under  the  authorities 
hereinbefore  oited,  lost  jurisdiction  to  assess  this  property  when 
ho  turned  his  books  over  to  tlie  oounty  clerk  in  January,  1942. 

If  after  the  assessor  turns  his  books  over  to  the  county 
clerk  he  finds  personal  property  id:ich  has  not  been  assessed,  then 
he  could  follow  the  procedure  presoribed  in  ■ eotion  10956,  R.  S. 
Missouri  1939.  Under  this  section  the  assessor  should  give  a notioe 
in  writing  to  the  board  of  equalisation  and  then  the  board  of  equali- 
sation gives  notioe  to  the  taxpayer  and  tie  natter  is  he^rd  and 
determined  by  that  board.'  Also  under  Section  11006,  R.  S.  Missouri 
1959  the  board  of  equalization  could  have  added  this  omitted  property 
in  1942  by  following  the  procedure  proscribed  in  that  seotion.  Iiaw- 
ever,  from  your  letter  it  appears  thrt  the  property  was  not  discover- 
ed until  after  the  board  of  equal .zation  had  adjourned.  Therefore, 
the  assessor  could  not  resort  to  the  moans  prescribed  in  the  fore- 
going seotion  to  get  this  property  placed  upon  the  tax  rolls  nor  could 
the  board  of  equalization  add  this  property. 

\s  to  the  authority  of  the  assessor  nd  the  board  of  equali- 
sation to  make  assessments  of  audited  property  we  particularly  refer 
you  to  the  case  of  State  ex  rel.  v.  Holden,  GO  S.  YJ.  (2d)  24.  In  that 
case  the  oourt  discussed  the  various  stages  of  an  assessment  at  which 
the  assessor  or  the  board  of  equalization  might  act.  The  oourt  in 
this  oase  also  disoussed  the  porc-s  and  duties  of  the  State  Tax  Com- 
mission with  reference  to  the  asses rmenx  of  omitted  property. 

Since  the  property  in  question  was  discovered  after  the  board 
of  equalisation  had  adjourned  but  before  the  tax  rolls  were  turned  over 
to  the  collecting  officials  the  proper  procedure  to  have  placed  this 
property  on  the  books  for  1942  tax  is  prescribed  by  Section  11028,  R.  S. 
Missouri  1959.  This  seotion  provides  in  part  ns  follows! 

"Softer  the  various  assessment  rolls  re- 
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quire d to  be  made  by  law  slmll  have  been 
passed  upon  by  the  several  boards  of  equali- 
sation and  prior  to  the  making  and  delivery 
of  the  tax  rolls  to  the  proper  officers  for 
collection  of  the  taxes,  the  several  assess- 
ment rolls  shall  be  subject  to  inspection 
by  the  commission,  or  by  any  member  or  duly 
authorised  agent  or  representative  thereof, 
and  in  oase  it  shall  appear  to  the  commis- 
sion afte'  such  investigation,  or  be  made 
to  appear  to  said  commission  by  written 
complaint  of  any  taxpayer  that  propo  ty 
subject  to  taxation  has  been  omitted  from 
said  roll,  or  individual  assessments  lave 
not  been  made  in  compliance  with  law,  the 
8 aid  commission  may  issue  an  order  direct- 
ing the  assessing  officer  whose  assessments 
are  to  be  reviewed  to  appear  with  his  assess- 
ment roll  and  the  sworn  statements  of  the 
person  or  persons  whose  property  or  whose 
assessments  are  to  be  considered,  at  a time 
and  place  to  be  stated  in  said  order,  said 
time  to  be  not  less  than  five  days  from  the 
da^e  of  tie  issuance  of  said  order,  and  the 
plaoo  to  be  at  the  office  of  the  oounty 
court  at  tho  oounty  seat,  or  at  such  other 
place  in  said  oounty  in  which  raid  roll  was 
made  as  the  comic  si  on  shall  deem  most  con- 
venient for  the  hearing  herein  provided.  * H 

Tour  letter  also  indicates  that  the  executor  takes  the 
view  that  since  he  did  not  have  or  hold  this  property  on  June  1, 
1912,  it  is  not  taxable  to  him  as  executor  even  though  the  in- 
ventory sliowed  the  property.  The  assessment  for  1942  would  be 
for  the  taxes  payable  in  1943.  Tour  letter  also  indicates  that 
the  executor  die  ributed  this  property  soon  after  his  appointment 
and  before  six  months  after  the  appointment  had  expired.  Under 
Section  10957,  as  stated  above,  it  is  the  duty  of  the  assessor  to 
obtain  from  the  executor,  or  the  papers  of  the  estate,  a list  of 
the  property  which  is  subject  to  taxation.  Under  Section  10940, 

R.  S.  Missouri  1939,  every  person  owning  or  holding  proper^  on 
Juno  first  is  linble  for  taxes  for  the  ensuing  year.  Then  if 
the  executor  was,  under  the  law,  holding  this  property  on  June  1, 
1942,  it  was  subject  to  taxation  and  oould  yet  be  placed  on  the 
tax  rolls  by  following  the  procedure  proscribed  in  Section  11006, 
supra,  which  authorised  the  county  board  of  equalisation  to  assess 
omitted  property,  or  it  could  be  placed  an  the  t x rolls  by  the 
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State  Tax  Coraninsion  by  following  the  procedure  prescribed  in  Sec- 
tion 11028,  supra. 

As  stated  in  your  letter,  the  executor  distributed  the 
personal  property  before  the  inventory  was  filed  and  also  before 
the  first  settlement  was  made.  Vie  nay  assume  that  the  executor 
showed  this  distribution  to  the  probate  court  at  the  tine  he  made 
his  first  settlement.  Mr.  Limbau^i,  in  Volume  Two  on  "Missouri 
Practice  and  Form.s"  at  Section  927  makes  this  statement  on  the 
question* 

"Since  settlements  cannot  be  made  until 
after  the  estate  has  been  in  the  process 
of  administration  for  six  months,  no 
partial  distribution  can  be  made  until 
six  months  after  the  date  of  the  letters. " 

This  statement  may  be  correct.  However,  it  does  not  6ay  that  a dis- 
tribution that  is  made  prematurely  would  be  void,  and  that  tho  title 
or  ownership  of  the  property  distribution  would  not  pass  to  the  dis- 
tributee • In  Volume  24  C.  J.,  page  473,  Seotion  1281,  we  find  the 
rule  as  to  the  making  distributions  of  estates  as  follows  * 

"*  * * Nevertheless  it  is  the  duty  of 
• the  representative  to  make  distribution 
as  soon  as  is  consistent  with  the  rights 
of  creditors  and  his  own  safety*  and 
whore  it  is  made  apparent  th^t  there 
are  more  assets  on  hand  than  will  be 
necessary  for  the  payment  of  debts  and 
expenses  of  administration,  the  oourt 
may  direot  distribution  before  the  time 
ordinarily  allowed  for  settlement  of 
estates  has  elapsed,  or,  under  such  cir- 
cumstances, the  representative  may  pay 
over  legacies  or  distributive  shares  in 
advance  of  such  time,  taking  a refunding 
bond  from  those  who  a re  thus  paid.  * *" 

Under  Section  235,  R.  S.  Missouri  1959,  it  is  provided  that 
the  executor  shall  not  be  compelled  to  make  distribution  until  six 
months  after  tho  date  of  the  letters.  It  will  be  noted  this  seotion 
does  not  prohibit  the  executor  from  tasking  a distribution  sooner  than 
six  months  after  the  date  of  the  letters  if  he  is  willing  to  assume 
the  responsibility  that  he  may  incur  on  aocount  of  making  the  early 
distribution. 

Tie  think  the  executor,  in  making  this  early  distribution. 
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did  not  violate  the  statute,  and  since  no  appeal  or  objection  was 
made  or  taken  to  this  distribution  that  his  acts  become  valid  up- 
on approval  by  the  court  and  that  the  ownership  and  possession  of 
the  property  distributed  passed  from  the  executor  to  the  distributee 
so  that  he  did  not  own  or  hold  the  property  on  June  1,  1942  subject- 
ing him  to  taxes  thereon. 


coirc  /jsi  ii 


(1)  From  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  an  assessor  is  not  authorised  to  make  an  assessment  of 
personal  property  after  he  has  turned  his  books  over  to  the  county 
clerk. 


(2)  That  the  county  board  of  equalization  is  not  authorized 
to  assess  omitted  personal  property  for  any  year  other  than  the  ae- 
sessnent  which  is  made  as  of  June  1,  next,  prior  to  the  meeting  of 
said  board. 

(3)  That  personal  property  widLch  has  been  distributed  by 
an  executor  prior  to  the  tine  of  filing  a semi-annual  settlement  and 
passes  from  the  possession  and  ownership  of  such  executor  so  that  he 
is  not  liable  for  taxes  on  such  property  which  is  shown  in  the  inven- 
tory of  the  estate. 


Respectfully  submitted 


TYRE  71.  URTON 
.Assistant  Attorney  General 


APPROVED* 


Wf  UoKT.WiCK 

Attorney  General 


TW3»DA 


COUKTY 
ASSESSOR’S 
GOliPENSATION : 


De  jure  officer  entitled  to  compensation 
instead  of  de  facto  officer  who  performed 
assessor’s  duties. 


January  12,  1943 


onorable  • . *1103 

x'ro scoutin'  -.ttor  .ey 
. oiies  County 
Vienna,  J issouri 


Dear  * r.  ] olracs: 


Aec-  i >t  If:  acknowledged  of  your  letter  of  Junuury 
b,  1943,  in  v ioh  you  request  it  ooinion  ac  folio 


”1  would  li'ce  our  opinion  with  reference  to  the 
followin';  situation,  viz: 


* rt Charles  . Leismann  w.  s elected  ..ssessor  of  -aries 
County  in  1940,  entering  u ;on  the  ilutias  of  ] ii  of- 
fice, lade  tho  1941  assessment  and  about  January 
1st,  , volunteered  and  entex  . . 

Ii  101  ii  service  in  Africa*  January  1st,  1942, 
he  also  a ‘pointed  Albert  ...  - ur  ;son  1 is  Deputy  who 
also  entered  u >on  his  duties  and  on  June  1st,  L9<  , 

tJie  County  Court  made  the  followin'  order  wit!,  r er- 
ence  thereto,  viz: 


’I  the  matter  of  1942  Assessment, 
how  ot  this  day  the  Court  having  under  considera- 
tion the  as  sssment  of  property  in  i aries  County, 
iss  uri,  for  the  year  of  1942,  br sod  on  the  owi  er- 
ship  of  property  on  June  1st,  1941,  and  t!  e Cou  t 
being  aware  t!  at  our  County  it  tssor,  3 . .. 

Lluaman  is  in  th  united  Jtatee  Army  in  the  -tate 
of  Texas  and  the  duties  c o ice  being  ttend- 

to  by  his  Deputy  -r.  .lh;A  S pur  geo  i , it  is  or- 
: or  d by  th;  Court  that  r.  Albert  - pur goon  pro- 
ceed at  once  to  imike  1.4.  ^sressment  and  if  for  any 
reason  is  le-al  capacity  should  be  attucted  and  he 
’ ereby  lose  said  >osition  that  i .arias  County  shall 
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be  obligated  to  pay  him  for  all  lists  made  and  rork 
done  so  Ion-  nr  he  nets  In  capacity  of  deputy  asses- 
soi  undei  hie  nresent  appointm  nt«* 


rtrf.s  tie  e<l,  so  .e  time  ne<  r t'  is  date,  'ov. 

Donnell  appointed.  hr.  alien  Gillispie  to  the  offi- 
ce of  assessor  varies  County,  and  before  e took 
over,  - r.  .*.11  art  Dpurgeon  had  made  some  170  lists 
or  thereabouts  on  the  1942  assessment  and  since 
that  time  l.  Gillispie  has  been  actin'  and  made 
the  remainder  of  the  10  4u  assessment  and  has  made 
up  the  assessor's  books  for  1942  and  turned  them 
over  to  the  County  Court  on  or  uboi t December  31st, 
IS 42,  on  iled  his  bill  foi  it  for  assessing 

and  making  Lie  books  for  1942  in  the  cum  of  .708,53 
for  the  wtato  part  and  *763.98  for  the  County  part, 
and  on  n^c.  ..:1st,  1C42,  the.  County  Court  having 
previously  advanced  him  »23S.15  on  this  account  Is- 
sued to  hi.;i  u County  wan  ..  Cor  524.5  j balance 
of  the  County  bill. 


"The  Court,  before  the  dolivorjr  of  the  warrant, 
fearing  that  they  light  be  culled  upon  to  nay  the 
account  twice  or  both  to  Gillispie  . n«'  upurgeon,  if 
they  were  called  uuon  to  do  so  ordered  t>  is  warrant 
not  paid  and  ere  withholding  the  delivery  rrf  the 
same,  pending  invest]  tion. 


"You  will  understand,  that  this  situation  hinge* 
very  much  on  the  same  situation  as  in  the  case  cf 
ctat.  bx  rel  vs.  <ado  'Icon,  decided  by  th*  Supreme 
Court  rec.  itly  with  r .rence  to  the  office  of  clerk 
of  the  Circuit  Court  of  henry  County,  hissouri. 


"Under  the  Court  order  of  June  1st,  1942,  Cpurgeon,  as 
I am  advised,  would  Lave  due  him  the  sura  of  ^39.15 
for  the  170  lists,  or  thereabouts  that  he  made,  be- 
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fore  turning  over  to  Cillis  ' ), 


"Rrior  to  the  tine  wl.cn  filings  were  to  close  for 
the  ^ugust,  1942,  ori  t r;  election.  Glllispie  filed 
as  a candidate  on  the  Republican  ticket  and  Spur- 
geon and  two  other  Parties  filed  on  the  Democratic 
tick  -t,  but  . purge on  vas  nominated,  leaving  Gillls- 
nie  and  opurgeon  on  their  respective  tickets  for 
the  no v ember  1942  General  election  and  ~ pur geo n 

Leo  . 1 owever,  when  the  votes  were  certi- 

fied to  the  secretary  of  states'  office  for  the 
issuance  of  commissions , none  wus  sent  to  our 
County  Clerk  for  the  .mser.sor'G  office  for  -'.r. 
burgeon.  I am  advised,  in  this  connection, 
that  in  a telephone  conversation  between  our 
County  Clerk  and  the  Decretory  of  -tnte’s  of  dice 
that  our  Clerk  was  advised  that  they  considered 
Charles  ...  ^iesman  still  -3oessor  of  varies 
County. 


I all  t ts  stated,  for  the  advico  and 

information  of  our  County  Court,  who  is  entitled 
to  the  oay  from  I.aries  County  for  the  -.ssessment 
made  in  1942*!  It  is  well  to  t;  ar  in  pind , in 
t'  is  co  inaction,  t'.  at  the  .sscssor  receives  cer- 
tain compensation  for  specific  duties  per  formed 
and  is  not  on  a salary  basis. 


"Should  the  County  Court  go  ahead  and  release  tills 
warrant  to  Gillispie  would  they  be  obligated  to 
pay  Lies  m or  surgeon  t Ico  if  they  were  to  file 
bill  for  it  and  ask  for  * t? 


"On  January  4t’  , .-on  delivered  to  a member  of 

the  County  Court  a demand  for  the  office,  book:, 
papers,  etc.,  to  be  turned  over  to  him. 
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"Hoping  to  receive  your  opinion  as  soon  us  conven- 
ient as  to  whom  is  entitled  to  bo  oaid  for  the  1942 
assessment,  I am," 

• 

The  solution  of  your  problem  seems  to  hinge  upon 
the  determination  of  who  held  the  title  of  the  office  of  Asses- 
sor of  Aaries  bounty  during  the  year  1942,  for  the  law  seems 
to  be  well  settled  that  the  compensation  of  an  officer  is  in- 
cident to  the  office , and  the  person  who  olds  title  to  the 
office  is  entitled  to  the  compensation  attachec  thereto.  In 
support  of  this  statement  tile  following  c.ses  are  cited: 


otate  ex  rel.  Avans  v.  Gordon,  245  llo.  12,  l.o.  2R: 


"It  is  also  settled  law  that,  as  the  compensation 
is  incident  to  the  title,  it  belongs  to  the  de 
.lure  officer.  as  to  the  right  of  the  jdo  facto 
officer  to  draw  the  salary  during  his  incuiaboncy, 
the  authorities  are  not.  harmonious.  loth  Throop 
and  Aechera  lay  down  tho  rule,  based  upon  Hew  York 
decisions,  that  the  de  f icto  officer  has  no  right 
to  the  salary,  and  thTs  because  u claim  for  sala- 
ry must  be  based  upon  title.  (Throop  on  Public 
Officers,  Sec.  517;  Mechem’s  Public  Offices  and 
Officers,  ~ec.  331.)  And  such  is  the  holding  3n 
man\r  jurisdictions.  Our  court,  in  several  cases, 
adheres  to  the  contrary  doctrine.  (State  v. 
Draoer,  48  mo.  213;  State  v.  Olarlc,  32  ~*o.  503; 
State  v.  John  Cl  mo.  13;  Dickerson  v.  Autler,  27 
Ho.  -“-pp.  S;  mtute  ex  rel.  v.  Wal bridge,  153  mo. 
l.c.  202.)  -*11  the  authorities,  however,  agree 

that  the  d_e  .lure  officer,  on  establishing  his  ti- 
tle, nay  r cover  from  the  .de  facto  officer  the  com- 
pensation which  the  latter  has  received. 


The  same  ruling  is  announced  in  the  case  of  Luth  v 


I]  on 
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Kansas  City,  203  I-u  , looul  citation  113.  ji  early  case 
announcing  the  same  rule  is  ' ullery  v.  1 cCann,  95  l!o.  579, 
from  v/'  ich  case  the  follov;in'-  auotation  is  taken  from  page 
583: 


” * * * Tiie  right  of  a de-jure  officer  who  is 
ousted  from  his  office  by  an  intruder  to  recover 
from  such  intruder  the  fees  received  by  him  during 
his  occupuncy  of  the  office,  cannot  be  seriously 
questioned.  >ut  before  such  recovery  can  be  had 
the  plaintiff  must  show  a valid  title  to  the  offi- 
ce, for  it  is  only  on  the  theory  that  he  is  de 
jure  an  officer  that  he  can  recover.  * 


..nd  the  case  of  ^tat  rel.  ..bin  "ton  v.  I no  Ids, 
280  Mo.  44o,  is  a later  case  than  any  of  tl-e  above  and  follows 
the  same  rule  and  from  which  case  the  following  quotation  is 
taken  at  l.c.  455: 


” * * In  rulin  • to  the  contrary  the  Court  of 

;*.noeal3  contravened  the  opinion  of  this  court  in 
-bate  ex  rcl.  .-vans  v.  Cordon, 245  Mo,  l.c.  28,  in 
which  v/e  held  it  to  be  settled  law  that  conpensu- 
ti  n is  un  incident  to  the  title  to  an  office  and 
that  it  belongs  to  the  de  jure  officer,  who  may  up- 
on establishing  his  title  thereto,  recover  the  fees 
of  same  from  a de  facto  officer  who  has  received 
tl  em.  i rule.  OT  and  does  a )ly  with  more 

strictness  to  one  who  has  usurped  on  office  belonging 
to  another  and  leas  roooived  the  fees  of  sane.  (i  y- 
field  v.  .Moore,  53  111.  428,  5 -un.  Rep*  52;  Glascock 
v. Lyons,  20  Ind.  1,  83  Aa*  Dec.  299;  22  it.  0.  L. 

title  ’Public  Officers. f sec.  244.}” 


The  ^ibin  ton  Case  is  a case  which  involved  the  fees  of  a coun- 
ty collector. 


Hon 
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In  citing  and  relying  upon  the  cases  above  and 
cases  announcing  a similar  rule  we  are  not  unmindful  of  the 
fact  that  there  are  decisions  of  the  Missouri  courts  which 
have  held  that  the  person  who  performs  the  duties  of  the 
office  is  entitled  to  receive  the  compensation;  but  the 
cases  we  have  cit9d  and  are  relying,  on  are  later  than  any 
we  have  found  announcing  the  contrary  rule,  and  for  that 
reason  we  are  following  them* 


In  the  quotations  heroin  used  are  the  words,  do 
facto  officer  and  de  .lure  officer.  In  Volume  27  C.  J.  those 
terms  are  defined.  The  definition  of  the  term,  officer  de 
jure,  is  found  on  page  927,  paragraoh  13: 


".ji  ’officer  de  jure*  Is  one  who  is  in  all  respects 
legally  appointed  and  qualified  to  exercise  the  of- 
fice; one  who  is  clothed  with  the  full  legal  ri  t 
and  title  to  the  office;  in  other  words,  one  who 
has  been  legally  elected  or  appointed  to  an  office, 
and  who  has  qualified  himself  to  exercise  the  duties 
thereof  aocoidin^  to  the  mode  prescribed  by  law.” 


As  this  definition  is  clear  and  unambiguous  no  Missouri  cases 
are  cited  supporting  it.  The  term,  officer  de  facto,  is  de- 
fined on  page  1055,  paragraph  366: 


"An  officer  de  facto  is  one  who  has  the  reputation 
of  being  the  officer  he  assumes  to  be,  and  yet  is 
not  a good  officer  In  point  of  law.  A person  will 
be  held  to  be  a de  facto  officer  when,  and  only  when, 
he  is  in  possession,  and  is  exercising  the  duties, 
of  an  office;  his  incumbency  ir  illegal  in  some 
respect;  he  has  at  least  a fair  color  of  right 
or  title  to  the  office,  or  has  acted  as  an  offi- 
cer for  such  a length  of  time,  and  under  such 
circumstances  of  refutation  or  acquiescence  by  the 
public  and  public  authorities,  as  to  afford  a pre- 
sumption of  appointment  or  election,  and  induce 
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non.  . 


people,  without  Inquiry,  and  relying  on  the  suppo- 
sition that  e is  the  officer  he  assumes  to  be,  to 
submit  to  ci  invoice  ' is  action;  and,  in  some,  al- 
though not  all,  jurisdictions,  only  when  the  office 
has  a de  jure  existence." 


Supplementing  this  definition  of  an  officer  de 
facto . the  following  quote. t ion  is  taken  from  the  case  of 
Usher  v.  Telegraph  Go.,  1:32  H.  ..  9H,  l.c.  Ill: 


"It  appears  that  Van  I'ool  warn  elected  by  electors 
who  were  authorized  to  elect  a special  judge  in 
certain  contingencies.  If  v/e  concede  no  such 
contingency  as  the  statute  contemplates  had  ari- 
sen, yet  it  if  a fact  t nt  these  electors,  acting 
under  a mistaken  view  of  their  right,  did  elect  a 
special  judge  and  that  he  assumed  the  duties  of 
the  office.  "o  thereby  became  a jud  e de  facto 
and  his  act,  in  extending  time  for  filing  was  a 
valid  act.  In  ktate  v.  Carroll,  3P  Conn.  442,  it 
was  laid  down  that,  ’-ui  officer  do  facto  is  one 
whose  acts,  though  not  f ose  of  a luwfuT  officer, 
the  law,  up<  principles  of  policy  and  justice, 
will  hold  Vi  lid,  so  far  ns  they  involve  the  inter- 
ests of  the  utile  and  third  persons,  where  the 
duties  of  th  office  were  exercised  (1)  without  a 
known  appointment  or  election,  hut  under  such  cir- 
cumstances of  reputation  or  acquiescence  as  were 
calculated  to  ' ■ so pie,  wit  iry,  to 

submit  to  or  Invoke  his  action,  supposing  him  to 
be  the  officer  he  assumed  to  bo;  (2)  under  color  of 
a known  and  v lid  appointment  or  election,  tut 
where  the  officer  failed  to  conform  to  some  prece- 
dent requirement  or  condition,  as  to  take  an  oath, 
give  a bond,  or  the  like;  (3)  under  color  of  a 
known  election  or  appointment,  void  because  there 
was  a want  of  owor  in  the  electing  or  appointing 
body,  or  by  reason  of  some  defect  or  irregularity 
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in  its  exercise,  such  ineligibility,  want  of  power 
or  defect  being  unknown  to  the  public;  (4)  under 
color  of  an  election  or  appointment  by  or  pursuant 
to  a public  unconstitutional  lav;  before  the  seme 
is  adjudged  to  be  such.*  The  third  of  these  rules 
applies  to  this  case.  Thet  case  is  cited  and 
strorply  approved  in  Perkins  v.  lie  Id  in?,  119  lie. 

149,  159,  and  3 imp  son  v.  i cGonegal,  52  o.  App. 

540.  As  bearing  directly  on  this  question,  see 
State  r*  Levis,  107  0.  967;  Ball  v.  United 

States,  140  l . 3.  lie,  and  i.cBowell  v.  United 
States,  159  U»  3.  G2S.  He  do  not  regard  the  hruse 
occurring  in  the  opinion  in  State  v.  Miller,  111  Ho. 
549,  viz.,  Tv:hen  the  conditions  giving  the  right 
of  appointment  existed,’  as  meaning  to  interfere  with 
the  rule  as  stated  in  the  cases  just  cited. H 


This  definition  is  cited  wit’  approval  in  the  late 
case  of  f'tate  v . I-a'ance,  046  ?'o.,  l.c.  49.1. 


Missouri  is  a state  in  w!  ich  there  must  be  a legal 
office  before  there  can  be  a on  facte  officer.  here  is  an 
office  of  county  assessor  under  the  Missouri  Law,  Section 
10943  R.  S.  Mo.,  1939.  From  the  statement  of  facts  in  your 
letter,  it  may  be  stf  ly  assumed  that  O'  arles  . Liesaaan  was 
the  duly  elected  _de  jure  assessor  of  “'axles  County  and  no 
question  was  raised  about  1 is  bci<  g sucl  until  he  volunteered 
his  service  and  entered  the  Unitec  -tat  s Army* 


It  is  upon  the  occurrence  of  a vacancy  in  the  office 
of  county  assessor  the  Governor  has  uut'  ority  to  make  an  ap- 
pointment to  fill  such  vacancy. 


The  law  recognizes  that  the  holder  of  an  office  may 
abandon  his  office  and  thereby  forfeit  his  title  and  all 
rights  appertaining  thereto  and  this  rule  is  recognized  in 
Missouri  in  the  case  of  Langston  v.  Howell  County,  108  3.  7/. 


Hon.  V,' 


II.  Holmes 
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(2d)  19,  3 0 . o*  444,  decid  d by  Division  I of  tha  u^rene 
Court  in  -Tuns,  1937.  T5  trice  of  i •'lied  r 1 ' tion 

is  also  recognized  where  an  officer  voluntarily  leaves  the 
performance  o'  the  duties  o'  the  office  and  engages  in  some 
other  endeavoi  which  prevent r performance  of  the  official 
duties . 


The  writer  has  until  quite  recently  considered 
that  a voluntary  enlistment  in  the  arroed  ^orces  should  con- 
stitute an  abo  ldonment  or  an  imrliod  reel  'nation  of  an  of- 
fice, thereby  ore  tiny  a vacancy,  and  in  a written  oninion 
to  The  Honorable  lorreet  C.  "'onnell,  Governor  of  Missouri, 
expressed  the  b-  lief  that  such  v/as  the  law,  and  that  the 
Governor  would  be  authorized  to  make  an  apaolntncnt  to  fill 
a vacancy  thereby  created.  This  opinion  related  to  the 
office  of  prosecuting  attorney  and  was  furnished  to  the 
Governor  prior  t.o  the  action  of  the  Governor  in  appointing 
Mr.  Gillispie  assessor  of  inriss  County.  Governor  Donnell, 
apparently  following  *-he  reviously  given  opinion,  upon 
learning  the  facts  of  the  entrance  of  Mr.  Liesman  into  the 
army,  in  'ood  faith  undertook  to  lake  thin  appointment. 


On  December  7,  1942,  the  Supreme  Court,  en  banc, 
rendered  its  decision  in  the  case  of  State  ex  inf.  » civittrick 
v.  lade  i/ilson,  numbered  38067,  not  vet  officially  reported, 
which  m s a test  case  brought  for  the  purpose  of  determining 
if  induction  of  i*  count”  officer  into  the  arm;'’  under  the 
Selective  Service  haw  of  the  United  Mates  created  a vacancy 
in  the  office.  The  Court  held  such  induction  did  net  cre- 
ate a vacancy,  and  f e following  quotation  is  taken  from 
this  oa re: 


"It  Is  our  Judgment  that.  I all  did  not  forfeit  Ms 
office  by  being  drafted  into  the  military  service 
of  his  country.  This  would  be  equally  true  if  he 
had  volunteered  for  the  duration,  particularly  in 
view  of  our  universal  military  servioe." 


Hon.  W,  K.  Holmes 
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The  decision  of  the  above  case  was  written  by  Judge 
Douglas  and  concurred  in  by  four  other  judges  (Gantt  and  Hays 
J.  J.  being  absent).  The  last  sentence  above  quoted  was  not 
necessary  to  a decision  in  the  case  and  is  not  a part  of  the 
law  of  the  <?ase,  and  it  is  not  mandatory  that  it  be  followed. 
However,  it  appears  it  might  be  taken  as  a clear  indication 
of  the  views  of  the  five  members  of  the  Court,  the  writer  and 
the  four  concurring  judges,  as  to  the  effect  of  a voluntary 
enlistment  by  a county  officer  into  the  armed  forces  of  the 
United  States  during  the  present  emergency.  The  writer  was 
connected  with  the  rfilson  Case,  sunra*  and  knows  the  Court 
had  cited  to  it  a number  of  cases  involving  absence  by  offi- 
cers from  their  duties,  both  voluntary  and  involuntary,  and 
feels  the  above  sentence  would  not  have  been  permitted  to 
remain  even  as  dictum  had  the  judges  not  concurred  it  to  be 
a true  expression  of  the  lav;.  If  this  is  true,  then  there 
existed  no  vacancy  in  the  office  of  assessor  of  tlaries  County 
which  would  have  authorized  the  Governor  to  make  an  appoint- 
nt . 


Your  letter  makes  no  mention  of  a resignation  by 
Liesman  or  of  any  judgment  of  ouster  against  him  or  of  his 
death.  Gillispie  entered  the  office  under  a purported 
appointment  made  in  good  faith  but  void  because  no  vacancy 
existed . 


Mr.  Spurgeon,  the  denuty,  was  appointed  under  stat- 
utory authority  and  received  his  authority  and  such  compensa- 
tion as  lie  was  entitled  to  by  and  through  his  principal,  the 
de  jure  officer, and  could  be  entitled  to  no  compensation  ex- 
cept such  as  comes  by  reason  of  his  lawful  appointment  as  a 
deputy. 


Ron.  . . . . ola  s 
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cc  clusic:' 


Iron  the  fore~oing, ' the  conclusion  follovs  that 
Charles  ..  hijsman  he  duly  leeted  a d qualified  ;; 

.jure  assessor,  who  had  not  resigned,  been  ousted  or  died 
during  the  period  of  time  mentioned  in  your  letter,  and  as 
such  was  entitled  to  any  co  pensation  accruing  to  the  office 
of  assessor  of  lories  County  durinr  that  time. 


Respectfully  submitted, 


0.  J CKCC  ' 

assistant  ^.ttorney-Ceneral 


A KOViD: 


ROY  I cKITTRICK 

-ttorn^y-General 


VOJrFS 


KLAL  KS'i'rt in,  CQiuMSSlOh ; Licensed  broker  and 

licensed  attorney  tray  act 
in  dual  capacity. 


January  27,  1943 


Mr.  J.  V.  hotbs 
oecretary 

Missouri  heal  -.state  Commission 
Jefferson  oity,  Missouri 


Dear  Sir: 


i‘;e  are  in  receipt  of  ycur  request  for  an  opinion, 
under  date  of  January  25,  1943,  which  reads  as  follows i 


"The  Conmission  desires  a ruling 
from  your  office  or.  the  folioring. 

A Aansas  ^ity  Lawyer  who  is  also  a 
licensee  of  the  ilssouri  heal  Es- 
tate Commission  endeavored  to  sell 
a prospect  a property  owned  by  the 
Horae  Owners  Loan  Corporation,  a 
Government  Agency,  and  tad  he  been 
successful  ir.  closing  the  deal  he 
would  have  been  paid  a commission 
by  the  Government  Corporation  for 
hia  services  however  after  sub- 
mitting the  clients  offer  to  the 
home  Owners  Loan  Corporation  the 
client  changed  their  mind  and  wired 
the  home  Owners  Loan  Corporation  that 
they  n longer  desired  to  buy  the 
property  and  withdrew  their  offer. 

Ihe  licensee  who  is  also  a lawyer 
had  accepted  a deposit  on  the  sale, 
when  asked  by  the  client  to  return 
the  deposit,  returned  part  of  it, 
ar.d  retained  the  balance  stating  he 
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was  keeping  It  as  an  attorney 
foe.  The  client  has  sent  a sworn 
complaint  to  the  Commission  request- 
ing the  return  of  their  deposit. 

"Can  the  licensee  act  in  the  dual 
caoacity  of  licensed  real  estate 
broker  and  a licensed  attorney.  The 
complainant  states  that  they  did 
not  hire  the  licensee  as  an  attor- 
ney and  their  transactions  were 
purely  one  of  prosnect  and  real  es- 
tate broker.” 


Section  3,  of  the  .«  issouri  Heal  Estate  Commission 
Act,  Laws  of  Missouri,  1941,  pa;e  425,  partially  reads 
as  follows: 


" * * * This  act  shall  not  apply 
x nor  shall  this  act  be  con- 
strued to  1; elude  in  any  way  the 
service  rendered  by  an  attorney-at- 
law  in  the  performance  of  his  duties 
as  suchj  » «•  * •>  * * ." 


If  the  licensee  described  in  your  request  was  an 
attorney  representing  the  ^ome  Owners  Loan  corporation, 
it  would  not  be  necessary  that  he  should  hold  a sales- 
man’s or  broker's  license,  as  set  out  in  the  above  partial 
quote . 

Your  main  question  is:  Can  the  licensee  act  in 
the  dual  capacity  of  licensed  real  estate  broker  and 
a licensed  attorney? 


iMr.  J.  Vv.  hobbs 
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Since  your  request  states  that  the  a ansas  City 
lawyer  is  a licensee  of  the  I*  Is  sour  1 Real  estate  Com- 
mission, it  car  be  presumed  that  he  is  qualified  to 
act  as  a real  estate  salesman  or  broker,  in  reading 
the  whole  act  we  do  not  find  any  prohibition  that 
would  prevent  an  attorney's  receiving  a Missouri  Real 
Estate  Commission  license. 

The  question  as  to  whether  a licensed  real  estate 
broker  can  act  in  a dual  capacity  depends  entirely  upon 
the  facts  in  each  case.  The  complainant,  according  to 
your  request  did  not  employ  the  attorney  as  an  attorney- 
at-law,  but  as  a prospect  made  an  offer  to  buy  real 
estate  owned  by  the  home  Owners  Loan  Corporation  and 
made  a down  payment  to  the  representative  of  that  cor- 
poration who  was  either  acting  as  an  attorney,  or  real 
estate  broker  for  the  corporation.  The  facts  in  the  re- 
quest do  not  state  in  which  capacity  he  is  acting  for 
the  home  Owners  Loan  Corporatioi , but  states  that  in 
case  the  real  estate  deal  was  consummated  he  would  have 
received  a commission  from  the  Rome  Owners  Loan  Corpora- 
tion, 


If  the  offer  was  subject  to  the  approval  of  the 
Home  Owners  Loan  corporation,  and  was  withdrawn  previous 
to  the  acceptance  of  the  offer,  the  complainant  would  be 
entitled  to  all  of  the  payment  made  as  part  payment  to 
bind  the  bargain. 

Under  the  facts  it  can  be  presumed  that  the  Home 
Owners  Loan  Corporation  recognised  that  the  complainant 
was  authorised  to  withdraw  his  offer,  or  it  would  not 
have  authorized  the  Kansas  City  attorney  to  return  any 
part  of  the  deposit  on  the  offer  to  buy.  In  your  re- 
quest you  refer  to  the  complainant  as  the  "client  of 
the  attorney"  ar.d  in  the  same  reauest  you  also  state 
that  the  complainant  did  not  employ  the  licensee  as 
an  attorney. 


i«ir 
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We  are  assuming  that  the  Kansas  City  attorney  was 
not  employed  as  a real  estate  broker  by  the  complainant, 
or  he  would  not  have  withheld  part  of  the  down  payment 
as  attorney’s  fees, 

A real  estate  bro  or  may  represent  both  the  buyer 
and  the  seller,  providing  the  same  is  well  known  to  each, 
and  no  fraud  is  committed  by  the  broker,  it  was  so  held 
in  tiindsor  v.  International  Life  insurance  Compary,  29 
S,  W.  (2d)  1112,  and  fcopp  v,  Jetama  Investment  Company, 

96  6.  W.  (2d)  877, 

Since  the  complainant  states  that  he  did  not  em- 
ploy the  licensee  as  an  attorney,  it  would  be  a question 
of  fact  to  be  decided  in  a proper  litigation,  but  since 
the  Aansas  City  attorney  has  returned  part  of  the  down 
payment  and  has  retained  part  as  ar.  attorney  foe,  the 
question  as  to  his  authority  to  charge  a commission  is 
not  involved. 

It  may  be  said  that  if  tie  Kansas  City  Attorney  was 
also  attorney  and  real  estate  broker  for  the  home  Owners 
Loan  Corporation,  he  coula  also  be  attorney  for  the  com- 
plainant in  this  case,  nrovidlng  he  complied  with  the 
rules  of  the  Supreme  Court  on  such  matter,  The  rules 
on  such  matters  are  contained  in  Section  6 of  the  su- 
preme Court  Rules,  which  partially  reads  as  follows: 


"it  is  the  duty  of  a lawyer  at  the 
time  of  retainer  to  disclose  to  the 
client  all  the  circumstances  of  his 
relations  to  the  parties,  and  any 
interest  in  or  connection  with  the 
controversy,  which  might  influence 
the  client  in  the  selection  of  coun- 
sel. 

"It  is  unprofessional  to  represent 
conflicting  interests,  except  by  ex- 
press consent  of  all  concerned  given 


Mr*  • J 
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after  a full  disclosure  of  the 
facts.  ithin  the  meaning  oi  this 
section,  a lawyer  represents  con- 
flicting interests,  when,  in  behalf 
of  one  client,  it  is  his  duty  to  con- 
tend for  that  which  duty  to  another 
client  requires  him  to  oppose.’1 


Under  the  facts  in  your  request,  the  complainant 
knew  that  the  Kansas  Uity  attorney  represented  the 
Home  Owners  Loan  Corporation  in  one  of  the  two  capaci- 
ties. As  to  any  action  by  the  complainant  against  the 
Kansas  City  attorney,  it  would  be  a question  of  fact 
for  a Jury  to  decide  whether  the  attorney  was  employed 
by  the  complainant  in  the  real  estate  transaction  con- 
sisting of  an  offer  to  buy. 

However,  your  main  question  seems  to  be  whether 
a licensed  real  estate  broker  and  a licensed  attorney 
can  act  in  a dual  capacity. 


COKCLOSIOK 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department,  that  a licensee  under  the  Missouri 
Real  hstate  Commission  Act  may  act  as  a licensed  real 
estate  broler  and  a licensed  attorney,  in  a dual  capacity, 
with  the  knowledge  of  the  buyer  and  seller,  where  no  fraud 
has  been  perpetrated. 


APPROVED: 


Respectfully  submitted 


W.  J.  bUKKE 

Assistant  Attorney  Central 

ROY  McKITTRICK 

Attorney  General  of  Missouri 


v.Jt  :RV 


CRIMINAL  ''ate  cannot  pay  board  bill  in  erimihal 
COSTS:  ^ases  until  money  has  been  advanced  by 

county  and  paid  the  sheriff. 


February  4,  1943 


Mr . V.T.  A.  Holloway 
Chief  Clerk 

Office  of  State  auditor 
Jefferson  City,  Missouri 


Dear  . r . Holloway: 


Under  date  of  January  29,  1943,  you  wrote  this 
office  requesting  an  opinion  as  follows : 


"St.  Louis  County  has  presented  cost  bills,  in 
criminal  cases,  which  are  payable  by  the  btate , 
and  in  which  is  included  board  bills  of  prison- 
ers confined  in  the  St.  Louis  County  jail. 

"he  have  ascertained  that  on  December.  3,  1941, 
the  At.  Louis  county  court  made  the  following 
order:  * 

" »It  is  ordered  by  the  Court  that  the  County 
of  St.  Louis,  Missouri,  shall  furnish  and  pro- 
vide board  to  prisoners  in  the  St.  Louis  Coun- 
ty jail  and  the  Juvenile  Detention  Roma  during 
the  year  1942  and  shall  receive  therefor  Seven- 
ty-five cents  (0.75]  per  day  for  each  such 
prisoner . 

"Hold  it  is  further  ordered  that  the  Purchas- 
ing Agent  of  At.  Louis  County  shall  purchase 
the  food  necessary  to  feed  ad  board  such  pri- 
soners and  the  Sheriff  of  At.  Louis  County  is 
hereby  relieved  of  said  duty  as  is  provided  by 
law.  ’ 

"And,  that  on  the  11th  day  of  January,  1943, 


Holloway 


2-  February  4,  1943 


th.o  County  Court  of  at.  Louis  County  made  the 
fol 1 o w i ng  o r d e r : 

,f  f It  Is  ordered  by  the  Court  that  the  County 
of  it.  Louis,  Missouri,  shall  furnish  and 
provide  board  to  prisoners  in  the  St,  Louis 
County  Fail  and  the  Juvenile  Detention  home 
during  the  year  1943  and  shall  receive  there- 
for Seventy-five  cents  {£0.75)  per  day  for 
each  such  prisoner.  And  it  is  further  or- 
dered that  the  Purchasing  .Agent  of  it.  Louis 
County  shall  purchase  the  food  necessary  to 
feed  and  board  such  prisoners  and  the  Sheriff  , 
of  it.  Louis  County  is  hereby  relieved  of 
said  duty  as  is  provided  by  law. * 


"I  am  requesting  an  official  opinion  as  to 
whether  the  Itate  is  liable  for  the  costs 
the  board  of  prisoners  in  cases  where  the 
State  is  liable  for  the  costs  in  criminal 
cases  under  the  orders  of  the  County  Court 


cl 


as  set  out  above. 


\ 

"We  make  this  request  by  reason  of  the  fact 
that  under  Section  1341c,  E.  3.  Missouri, . 
1939,  the  legislature  allowed  sheriffs,  mar- 
shal f and  other  officers  a certain  amount  for 
the  board  of  prisoners  confined  in  the  County 
jail." 


the 


By  the  provisions  of  Section  2195  H.  S.  Mo. 
sheriff  of  each  county  is  made  the  jailer: 


"‘file  sheriff  of  each  county  in  this  state 
shall  have  the  custody,  rule,  keeping  and 
charge  of  the  jail  within  his  county,  and  of 
all  the  prisoners  in  such  jail,  and  may  ap- 
point a jailer  under  him,  for  whose  conduct 
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be  shall  be  responsible;  out  no  justice  of 
the  peace  shall  act  as  jailer,  or  keeper  of 
any  jo.il,  durinr  the  tine  he  shall  act  as 
such  justice.  ! 


In  addition  to  this 
invited  to  Section  9E0S  K.  3. 


section  attention  is  also 
Mo.,  1939: 


"Whenever  any  person,  committed  to  jail  upon 
any  criminal  process,  under  any  lav;  of  this 
state,  shall  declare,  on  oath , that  he  is  un- 
able to  buy  or  procure  necessary  food,  the 
sheriff  or  jailer  shall  provide  such  prison- 
er with  food,  for  which  he  shall  be  allowed  a 
reasonable  comp msation,  to  be  fixed  by  law; 
and  if,  from  the  inclemency  of  the  season, 
the  sickness  of  the  prisoner  or  other  cause, 
the  sheriff  shall  be  of  the  opinion  that  fuel, 
additional  clothes  or  bedel  ins,  medicine  and 
medical  attention  are  necessary  for  such  pri- 
soner, he  shall  furnish  the  same,  for  which 
he  shall  be  allowed  a reasonable  compensation,” 


Section  13413 , Article  2,  Chapter  99,  of  K.  S. 
Mo.. , 1939,  mentioned  in  your  letter  ,is  as  follows: 


"Hereafter  sheriffs,  marshals  and  other  offi- 
cers shall  be  allowed  for  furnishing  each 
prisoner  with  board,  for  each  day,  such  sum, 
not  exceeding  seventy-five  cents,  as  may  be 
fixed  by  the  county  court  of  each  county  and 
by  the  municipal  assembly  of  any  city  not  in 
a county  in  this  state:  Provided,  that  no 
sheriff  shall  contract  for  the  furnishing  of 
such  board  for  a price  less  than  that  fixed  by 
the  county  court." 
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Section  13417  of  the  same  article  and  chapter  .makes 
the  following  provision  for  fixing  the  board  allowance  by  the 
county  court: 


"It  shall  be  the  duty  orf  the  county  courts  of 'each 
county  in  this  state  at  the  November  terra  thereof 
in  each  year  to  make  an  order  of  record  fixing  the 
fee  for  furnishing  each  risoner  with  board  for 
each  day  for  one  year  commencing  on  the  first  day 
of  January  next  thereafter,  and  it  shall  be  the 
duty  of  the  clerk  of  the  county  court  to  certify 
to  the  clerk  of  the  circuit  court  of  such  county  a 
cony  of  such  order , and  the  same  shall,  be  filed  in 
the  office  of  the  clerk  of  the  circuit  court  for 
the'  use  of  the  said  clerk  and  the  judge  and  prose- 
cuting attorney  in  making  and  certifying  fee  bills.’* 


In  connection  with  the  foregoing  section  of  the  stat 
utes  it  is  desired  to  also  call  attention  to  Section  1 774: 


"Hereafter  when  any  person  or  persons  shall  be  con- 
fined in  the  common  jail  for  any  criminal  offense, 
the  sheriff  or  jailer  may  make  out  and  present  to 
the  county  court  at  its  regular  session,  a bill  for 
all  board  due  him  for  the  board  of  such  prisoners; 
such,  bill  shall  specify  the  offense  with  which  each 
prisoner  is  charged,  and  shall  be  audited  and  al- 
lowed by  such  county  court,  and  the  clerk  thereof 
directed  to  draw  a warrant  for  the  aggregate  amount 
thereof*  When  the  final  determination  of  any 
criminal  prosecution  shall  be  such  as  to  render  the 
state  liable  for  costs  under  existing  laws,  it  shall 
be  the  duty  of  such  county  clerk  to  certify  to  the 
clerk  of  the  circuit  or  criminal  court  in  which  the 
case  was  determined,  the  amount  due  the  county  for 
boarding  said  prisoners;  it  shall  then  be  the  duty 
of  the  clerk  of  the  circuit  or  criminal  court  In 


\ 
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which  the  ease  was  determined,  to  include  in 
the  till  of  costs  against  the  state,  all  fees 
for  hoard  of  prisoners  theretofore  paid  by 
the  county,  setting  forth  the  fact  that  such 
fees  are  due  the  county,  and  the  fees  for 
board  which,  have  accrued  since  the  last  pay- 
ment by  tho  county,  shall  be  stated  separate- 
ly as  being  due  the  sheriff  or  jailer.  Such 
fees  due  the  county  when  collected  by  the 
cleric  of  the  circuit  or  criminal  court  shall 
be  immediately  paid  into  the  county  treasury. ’’ 


From  the  foregoing  general  statutes  it  is  quite 
apparent  that  the  sheriff  or  the  jailer  appointed  by  the 
sheriff  is  responsible  for  the  boarding  of  prisoners. 

The  county  court’s  duties  are  to  fix  a limit  to  be  paid 
for  the  board  of  prisoners,  to  audit  the  monthly  accounts 
of  the  sheriff  for  the  board  of  prisoners  and  to  advance 
the  payment  of  these  accounts  out  of  the  county  funds  un- 
til final  determination  of  the  case.  Upon  final  deter- 
mination of  a case  tfye  amount  advanced  for  the  board  of  a 
prisoner  is  certified  by  the  pounty  court  to  the  circuit 
clerk  and  is  repaid  to  tile  county. 


The  county  courts  are  created  by  Section  36  of 
Article  VI  of  the  Constitution: 


MIn  each  county  there  shall  be  a county  court, 
which  shall  be  a court  of  record,  and  shall 
have  jurisdiction  to  transact  all  county  and 
such  other  business  as  may  be  prescribed  by 
law.  The  court  shall  consist  of  one  or  more 
judges,  not  exceeding  three,  of  whom  the  pro- 
bate judge  may  be  one,  as  nay  be  provided  by 
law." 


These  courts  are  courts  of  record  of  limited 
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jurisdiction  and  their  principal  function  is  to  serve  as 
the  financial  managers  of  the  county*  They  arc  not  gen- 
eral agents  for  the  counties  and  have  only  such  powers  as 
are  given  to  then  by  the  statutes,  and  their  actions  out- 
side the  scope  of  the  powers  expressly  conferred  and  those 
which  are  by  implication  necessary  to  carry  out  the  im- 
plied powers  are  null  and 'void.  • Bay lest  v.  Gibbs,  251  Mo • 
492;  State  ex  rel.  Major  v.  Matter son,  229  Ho.  573.  Fur- 
ther, in  this  connection,  attention  is  called  to  the  fol- 
lowing quotation  from  the  case  of  Morris  v.  Marr,  542  Mo . 
179,  i.c.  183 i 


"In  Sturgeon  v.  Hampton,  88  Mo.  203,  at  213, 
the  rule  was  early  announced  which  has  been 
generally  recognized  in  this  State  ac  follows: 
’The  county  courts  are  not  the  general  agents 
of  tils  counties  or  of  the  State.  Their  pow- 
ers are  limited  and  defined  by  law.  These 
statutes  constitute  their  warrant  of  authority. 
■Whenever  they  step  outside  of  and  beyond  their 
statutory  authority  their  acts  are  void*’  The 
court  goes  on  to  say  that  it  should  go  far  to 
uphold  the  acts  of  the  county  court  when  they 
’are  merely  irregular,  but  such  acts  are  not  ir- 
regularities and  are  void  when  made  without  any 
warrant  or  authority  in  lav?.” 


a search  of  the  statutes  has  been  made  for  any 
law  which  -would  authorize  the  county  court  of  it.  Louis 
County  to  relieve  the  sheriff  of  his  statutory  duty  of 
boarding  the  prisoners  in  the  jail.  Ho  such  authority  . 
has  been  found;  therefore,  the  purported  order  relieving 
the  sheriff  of  his  statutory  duty  would  be  null  and  void. 


The  State  is  only  authorized  to  .repay  to  the 
county  such  amounts  as  have  been  properly  advanced  to  the 
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sheriff  for  the  payment  of  the  hoard.  Under  the  pur- 
ported orders  which  are  null  and  void  the  county  clerk 
could  not  honestly  certify  to  the  circuit  clerk  that  any 
amount  had  been  advanced  by  the  county  to  the  sheriff 
for  the  purpose  of  paying  board,  bills  of  persons  in  jail. 
It  is  only  when  the  amounts  have  been  certified  to  the 
circuit  clerk  by  the  county  clerk  as  having  been  advanc- 
ed that  the  circuit  clerk  would  have  authority  for  in- 
cluding these  amounts  in  fee  bills.  It  follows  that 
the  State  could  not  reimburse  the  county  for  board  bills 
which  it  has  not  paid  to  the  sheriff. 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney-G-eneral 


APPROVED: 


ROY  McKITTRICK 

Attorney-G-eneral  ’70  J :FS 


OFFICERS : 

PROBATE  JUDGE  OF 
JASPER  COUNTY: 


Where  duties  are  performed  by  several 
persons  during  a year  each  person  is 
entitled  to  proportionate  share  of  the 
annual  compensation. 


>ruary  19 , 194 


r*  . ...  olloway,  Chief  Clerk 
-tute  .nidi  tor’ s Office 
State  Capitol  building 
Jefferson  City,  .issouri 


Dear  hr.  i olloway: 


FILED 

2L 


Under  date  of  February  13,  194b,  you  wrote  this 
office  requesting  an  opinion  as  follows: 


Judge  ^dolph  CIcGee,  Probate  Judge  of  Jasper 
County,  died  inarch  18,  1942,  and  a special 
judge  was  appointed  by  the  members  of  t’  e 
bar,  who  served  as  Judge  of  the  Probate  Court 
until  the  vacancy  was  filled  b;  the  appoint- 
ttt  of  Juc  . . urden,  who  was  appointed 

by  the  Governor. 


” e request  the  opinion  of  your  office  as  to 
whether  cr  not  the  fees  collected  during  the 
periods  in  which  they  were  or  will  be  in  of- 
fice, should  be  limited  only  to  the  fees 
which  the  probate  judge  is  allowed  to  retain 
during  ■ ny  whole  year  in  office,  which  would 
be  4500.00  cr  should  the  amount  f fees  each 
is  allowed  to  retain  be  figured  on  a ratio  of 
the  compensation  he  is  allowed  to  retain  is 
to  the  time  he  served,  nr  ^4500*00  is  to  one 
year.” 


The  compensation  of  the  Judge  of  the  Probate 
Court  of  Jasper  County  is  fixed  by  r-ection  13404,  --rticle 
2,  Chapter  92,  B.*  S.  o.,  12:52.  is  sect  ion  fia 
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tc  odule  of  f-.  os  that  ay  be  charged  by  judges  of  probate 
courts  and  provides  in  part  as  follows: 


" * j'rovided  further,  that  whenever,  af- 

ter deducting  all  reasonable  und  neoesrary  ex- 
penses for  clerk  hire,  th  amount  of  fees  col- 
lected in  any  one  calendar  yeor  by  or  for  any 
probe  idge  in  any  county  in  tl  if  state, 

during  his  term  of  office,  und  irrespective  of 
tie  date  of  accrual  of  such  fees,  shall  exceed 
a sum  equul  to  the  annual  compensation  in  the 
regate  from  all  sources  and  for  all  duties 
by  virtue  of  the  office,  except  the  4*1,200.00 
ullov/ed  for  expenses  when  holding  circuit  court  * 
in  other  counties,  provided  by  law  for  a judge 
of  £he  circuit  court  having  jurisdiction  in 
such  county,  then  it  shall  be  the  duty  of  such 
probate  judge  to  pay  such  excess  lesr  ten  per 
cent  thereof,  within  thirty  duys  after  the  ex- 
piration of  such  veGr,  into  the  treasury  of 
the  county  in  which  such  nrobute  judge  holds 
office,  for  the  benefit  of  tho  school  fund  of 
such  county;  and  v;henever  at  any  time  after 
the  expiration  of  the  term  of  office  of  any 
probate  judge  the  amount  of  fee3  collected  by 
or  or  him,  irrespective  of  the  date  of  ac- 
crual, shall  exceed  ths  sum  equal  to  tho  afore- 
said annual  condensation  provided  for  a judge 
of  the  circuit  co  irt  having  jur  isdiction  in 
such  county,  it  shall  be  the  duty  of  such  pro- 
bate judge  to  pay  such  excess,  and  all  fees 
thereafter  collected  by  or  foi  im  on  account 
of  fees  accrued  to  him  as  such  probate  :udge 
less  ten  per  cent  thereof,  v.ithin  thirty  days 
from  the  tine  of  collection,  into  the  oounty 

treasury  for  the  benefit  of  the  school  und.  * 

^ * ♦ ■*  * 
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The  Supreme  Court  en  banc  had  occasion  to  con- 
strue this  section  and  apply  it  to  the  Probate  Judge  of 
Jasper  County  in  the  case  of  State  ex  rel.  Jasper  County 
v.  Gass,  317  Mo • 744,  296  5,  . 431.  Fro'-  this  case  at 

l.c.  750,  751,  'issourl  citation, the  following  quotation 
ie  taken: 


’’The  lawmakers  of  1921  knew  the  Supreme  Court 
had,  on  the  13th  of  March,  1920 , in  the  case 
of  State  ex  rel.  Buchanan  County  v.  Irael,  280 
Mo,  554,  219  S . W.  634,  limited  the  compensa- 
tion of  the  Probate  Judge  of  Buchanan  County 
to  the  ,2p(V  allowed  to  circuit  judges  as  com- 
pensation for  judicial  services.  They  also 
knew,  that  on  the  1st  of  October,  1920,  the 
Supreme  Court,  in  the  case  of  --aeon  County  v. 
Williams,  284  Mo.  447,  224  S.  ’V.  748,  held 
the  1200  allowed  to  the  circuit  judges  for 
expenses  could  not  be  considered  by  the  73ro- 
bate  Judge  of  Macon  County  in  determining  the 
amount  of  his  compensation  during  the  year. 

They  were  not  satisfied  with  the  salary  al- 
lowed probate  judges,  hence  the  amendment  to 
said  Section  10991.  'The  circuit  judges  of 
Jasper  County  have  only  two  sources  of  com- 
pensation: compensation  for  Judicial  servi- 

ces, and  co  Tipensstion  for  services  as  jury  com- 
missioner. The  statute  as  amended  provides 
that  in  detsminihg  the  salary  of  the  probate 
judges,  the  com-'ensation  cf  the  circuit  judges 
from  all  sources  must  be  considered.  If  we 
foil  w the  statute,  we  must  hold  that  the 
words  ’from  all  sources*  Include  the  compen- 
sation of  circs,  it  judges  as  jury  commission- 
ers. It  follows,  and  we  hold,  that  from  the. 
taking  effect  of  oecLion  10981,  Revised  Stat- 
utes 1919,  as  amended  by  the  Laws  of  1921, 
page  604,  the  compensation  of  the  circuit 
judges  of  Jasper  County  and  the  amount  allowed 
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to  then  for  expenses  are  as  follows:  Oompenea- 
tlon  for  judicial  services,  v2,000;  compensa- 
tion for  services  as  jury  co.vjni ss loner , 2500; 

for  expenses,  v1300  making  a total  of  -5700  per 
annum.  Cf  these  items  the  irobate  Judge  of 
Jasper  County  was  entitled  to  consider  the 
*-2,000  for  judicial  services  and  the  *<2500  for 
services  as  jury  commissioner  in  deter  ining 
the  amount  h<_  was  entitled  to  retain  out  of  the 
fees  collected  by  him  during  the  year  for  his 
salary." 


This  definitely  fixed  the  condensation  of  the  x^obate 
Judge  of  Jasper  County  at  four  th  usi.nd  five  hundred  dol- 
lars (*-4500.00)  per  a nom  ^lus  ten  ;er  cent  (10,-)  of  all 
excess  above  the  amount  turned  in  to  t!  e county  treasury. 


a 

Whenever  a soecial  judge  is  elected  by  the  mem- 
bers of  the  bar  to  transact  the  business  of  the  probate 
court  in  accordance  with  sections  2458-2459,  Article  11, 
Chapter  10,  ft.  0.  ho.,  19:39,  comp.ensation  allow, ed  such 
special  judge  is  fixed  by  section  2431  of  the  same  arti- 
cle and  chapter : 


"lie  uttorney  thus  elected  shall,  during  the 
oeriod  he  shall  act,  have  cower  to  solemnize 
marriages,  to  administer  oat> s and  affirma- 
tions, to  take  acknowledgments  to  deeds  and 
all  of  the  other  cowers  and  be  liable  to  all 
of  tho  responsibilities  of  the  judge  of  pro- 
bate, and  shall  receive  for  his  services  the 
same  fees  as  the  Judge  of  probate  is  entitled 
to  receive  for  similar  services." 


-x  vacancy  occurring  in  tho  office  of  probate 
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judge  is  filled  by  appointment  by  the  Governor.  Section 
2439,  Article  11,  Chapter  10,  K.  S.  iio.,  19,39: 


’’When  a vacancy  shall  occur  in  the  office  of 
judge  of  probate,  it  shall  be  the  duty  of  the 
clerk  of  the  circuit  court  to  certify  the 
faot  to  the  governor,  who  shall  fill  such  va- 
cancy by  appointing  some  eligible  person  to 
said  office,  who,  when  qualified,  shall  con- 
tinue in  office  until  the  next  general  elec- 
tion, when  a successor  shall  be  elected  for 
the  unexpired  term." 


An  appointment  made  to  fill  a vacancy  fills  the 
vacancy  in  the  term.  State  ex  rel.  Hosenthal  v.  Smiley, 
304  Mo.  549,  loc.  cit.  558: 


"When  the  duration  of  the  term  is  fixed,  and 
also  the  beginning  or  ending,  or  both,  a va- 
cancy, if  it  occurs,  is  in  the  term  of  office 
as  distinct  from  being  in  the  office  itself, 
and  an  appointment  to  fill  such  vac  ncy  can 
only  be  for  the  unexpired  portion.  * * * * * 


The  Constitution  of  Missouri,  section  8,  Article 
.wV,  prohibits  increasing  the  compensation  of  any  officer 
during  his  term  of  office: 


"The  compensation  or  fees  of  no  State,  county 
or  municipal  officer  shall  be  increased  during 
his  term  of  office;  nor  shall  the  term  of  any 
office  be  extended  for  a longer  period  than 
that  for  which  such  officer  was  elected  or  ap- 
pointed." 
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In  the  oase  of  »->tute  ex  rel.  none  v.  . arraer,  271  :.o. 
306,  at  1.  c.  314,  it  was  held  that  this  section  of  the 
Constitution  applied  to  the  term  of  office. 


13y  this  section  of  the  constitution  and  Section 
13404  u.  ho.,  1239,  supra,  the  compensation  for  the 
xJrobate  Judge  of  Jasper  County  v;as  fixed  for  the  entire 
term  for  which  Judge  McGee  was  elected.  -uiy  special 
judge  elected  in  accordance  with  oection  2458,  sumra, 
would  be  entitled  to  receive  during  the  tine  he  served 
the  sane  compensation  as  the  regular  judge  received.  The 
special  jn  wnld  be  entitled  to  charge  the  same  fees 
for  services  as  would  the  regular  judge  and  would  be  sub- 
ject to  the  same  limitations. 


The  appointee  of  tho  Governor,  appointed  to 
fill  the  vacancy  in  the  term,  would  succeed  to  all  the 
rights  and  liabilities  and  be  subject  to  all  the  limita- 
tions which  were  on  the  person  whose  term  he  was  filling 
out. 


The  compensation  for  the  Probate  Judge  of  Jas- 
per County  for  the  term  of  office  under  consideration  be- 
ing fixed  at  $4500.00  per  annum  plus  ten  per  cent  of  the 
excess  fees  turned  In,  the  regularly  elected  judge,  the 
special  judge  and  the  judge  appointed  to  fill  the  vacancy 
could  altogether  receive  only  that  amount  of  compensation 
as  a maximum.  If  this  v.’ore  not  true  it  might  be  possible 
that  the  total  compensation  for  the  year  oaid  to  the  vari- 
ous persons  who  performed  the  duties  of  the  office  would 
exceed  the  amount  fixed  by  statute  for  the  year,  which  is 
prohibited  by  the  Constitution.  Section  8,  Article  XIV, 
supra. 


In  making  this  statement  it  is  recognized  the 
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language  of  the  Constitution  is  "The  compensation 
of  no  tate,  county  officer  shall  be  increased 

during  his  term  of  office;  * ",  and  from  t is  lan- 

guage it  might  be  argued  as  the  original  incumbent  had 
died  the  limitation  is  personal  and  would  not  apply  to  the 
person  or  persons  filling  the  vacancy  in  the  term. 


Under  date  of  February  13,  1242,  this  office 
furnished  you  an  opinion  on  the  question  of  whether  an  ap- 
pointee to  fill  a vacancy  in  the  term  of  office  of  a coun- 
ty treasurer  could  receive  increased  compensation  provided 
for  by  statute  after  the  commencement  of  the  term  of  of- 
fice of  the  officer  elected  and  whose  term  was  b ing  filled 
out  by  an  appointee.  -a  portion  of  what  was  said  in  that 
ooinion  relates  to  an  appointse  receiving  an  increase  of 
compensation  while  filling  out  a vacancy  in  a term  would 
apply  equally  as  well  to  any  other  situation  whether  an 
attempt  might  be  m.  de  to  pay  a greater  sum  as  compensation 
for  one  year  of  the  term  as  was  authorized  by  statute  and 
a -ortion  of  that  opinion  is  here  cooled: 


"In  the  California  case  of  Larew  v.  Newman,  23 
rac.  2;27,  v.hen  a similar  question  was  pr  sented 
to  the  Supreme  Court  of  California,  the  court 
ruled  against  allowing  the  person  filling  the 
vacancy  to  rec  ive  the  increase  in  compensation. 
The  following  quotation  is  from  this  case: 


"f  Afterwards,  and  before  he 

had  resigned,  the  general  county  go- 
vernment act  (approved  Narch  14,  1883) 
went  into  effect,  by  which  the  salary 
of  said  office  was  fixed  at  ,650  per 
annum.  This  act  enacted  that  its 
provisions  for  salaries  "shall  not  af- 
fect the  present  incumbents;"  ad  lro 
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that  a vacancy  in  an  office  should 
be  filled  by  appointment  by  the  su- 
pervisors, "the  appointee  to  hold 
office  for  the  unexpired  tern."  Sec- 
tion 9,  art.  11,  of  the  state  con- 
stitution, provides  that  "the  com- 
pensation of  any  county  * ' offi- 

cer shall  not  be  increased  after 
his  election,  or  during  his  term  of 
office."  Section  1004  of  the  Po- 
litical Code  provides  that  "any  per- 
son elected  or  appointed  to  fill  a 
vacancy,  after  filing  his  official 
oath  and  bond,  possesses  all  the 
rights  and  powers,  and  is  subject 
to  all  the  liabilities,  duties,  and 
obligations,  of  the  officer  whose 
vacancy  he  fills."  We  think  that 
under  these  constitutional  and 
statutory  provisions,  plaintiff  mere- 
ly stood  in  the  shoes  of  Bigenhoff, 
and  gained  no  additional  rights. 

The  increased  salary  did  not  com- 
mence until  after  the  expiration 
of  the  tern  for  which  ‘igenhoff  had 
been  elected,  and  that  result  could 
not  be  evaded  either  by  Lgcnhoff  re- 
signing and  procuring  himself  to  be 
appointed,  or  b'r  his  resigning  and 
allowing  some  other  person  to  be  ap- 
pointed. The  judgment  is  affirmed.’ 


"The  case  of  Storke  v.  Goux,  52  Pac.  58,  also 
a California  case,. in  which  it  was  sought  to 
have  the  case  of  Larew  v.  Hewman,  supra,  over- 
ruled, followed  and  cited  with  approval  the 
Larew  case.  The  case  is  also  cited  with  ap- 
proval in  the  case  of  Wilson  v.  Shaw,  188  N. 

W.  743,  decided  by  the  Supreme  Court  of  Iowa 
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in  1922,  and  in  the  case  of  State  ex,rel.  Lovoy 
v.  Glaus  , 31  Pac.  772,  decided  by  the  Supreme 
Court  of  Vmshington  in  1922.  In  both  of  these 
cases  the  person  filling  the  vacancy  was  denied 
the  increased  compensation.  The  Kentucky  case 
of  Eosworth  v.  -ll'son,  147  . . 400,  I4r 

708,  is  also  a case  which  is  similar,  - and  in 
which  the  case  of  Larew  v.  Newman,  supra,  is 
cited . 


’’The  most  recent  case  we  find  citing  and  follow- 
ing the  Larev;  case,  simra.  is  the  case  of  Cl-  rk 
v.  . rohmillsr ,88  Pae*  (2d)  542,  decided  by  the 
Supreme  Court  of  -irizona  in  karch  of  1939.  In 
none  of  these  cases  was  the  constitutional  pro- 
vision identical  with  ours. 


’’The  leading  case  allowing  the  person  filling 
the  vacancy  to  receive  an  Increase  in  compensa- 
tion which  could  not  have  been  received  by  the 
person  whose  term  was  being  filled,  is  the  case 
of  otate  v.  i'rear,  120  N.  ...  213,  1 8 is.  5 3, 
16  -jin.  Cas.  1019.  This  ease  recognizes  the 
rule  announced  in  the  case  of  Larew  v.  Newman, 
sunra,  as  ti  e general  rule,  but  allowed  the 
person  fillin-  the  vacancy  the  Increased  com- 
pensation. The  rulinr  was  largely  based  on- 
administrative  interpretation  acquiesoed  for 
over  fifty  years.  This  case  is  followed  in 
the  Oklahoma  case  of  Carter  v.  -tate,  186  Pac. 
434,  74  Ckla.  31.  The  Montana  case  of  Etate 
ex  rel.  Jackson  v.  orter,  168  lac.  375,  al- 
lowed a person  fillin-  a vacancy  in  tho  office 
of  district  ,:’udge  increased  compensation  whioh 
the  person  whose  term  v/as  being  filled  could 
not  have  received.  This  case  was  decided  up- 
on the  ground  that  constitutional  provisions 
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prohibiting  increase  or  decrease  of  compensa- 
tion  during  a terra  of  office,  were  placed  in 
constitutions  to  prevent  improper  Influence 
by  the  legislative  branch  of  the  government 
upon  the  executivo  and  judicial  branches  of 
the.  government,  The  authority  cited  Is  1 
Kent's  Commentaries , a.  393;  The  Federalist 
l.'o . 79;  1 Scott’s  Tederalist  arid  Other  Con- 

stitutional facers,  n.  431.  -fter  allowing 
the  person  filling  the  vaocnoy  to  receive  the 
additional  compensation,  the  court  mentioned 
all  of  the  above  mentioned  cases  and  a few 
others  without  comment  e.nd  the  decision  was 
not  based  on  any  of  them. 


"In  the  early  Tennessee  ease  of  Gaines  v. 
-orrigan,  4 Lea  Term.  d08,  u similar  result 
was  aohioved.  The  constitutional  ’rovision 
there  oo  strued  used  the  ' ord  ’time’  instead 
of  ’term’,  and  tho  decision  is  based  on  the 
use  of  this  word  ’time.* 


"The  oases  mentioned  will  serve  to  illustrate 
the  laok  of  harmony  in  the  dooisions  on  simi- 
lar questions.  he  ousee  allowing  the  per- 
son filling  the  vacancy  to  receive  the  in- 
creased co  . nention,  while  uniform  in  the 
result  achieved,  namely,  permitting  some  per- 
son to  hs-ra  an  increase  in  compensation,  are 
not  uniform  in  their  reasoning  or  the  autho- 
rity upon  which  the  decisions  are  based.  The 
cases  refusing  the  increase  in  compensation 
are  more  nearly  uniform  in  the  reasoning  and 
all  follow  the  case  of  Laraw  v.  Newman,  su- 
pra. ..a  pointed  out  heretofore,  the  case  of 
otate  v.  I’rear,  120  N.  21i3,  138  Ms.  556, 
recognizes  it  to  be  the  general  rule  that  the 
person  filling  the  vacunoy  is  not  entitled  to 
receive  the  increase  in  compensation,  and  In- 
dicates the  general  rule  mi  lit  have  been  fol- 
lowed, had  It  not  been  for  the  administrative 
interpretation  in  that  state. 
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’’The  provision  of  the  California  constitu- 
tion construed  in  the  oase  of  Larew  v.  New- 
man, supra,  provided  that  the  compensation 
of  any  county  offioer  shall  not  be  increased 
after  his  elec  ion,  or  durian  his  terra  of 
of floe,  and  the  statute  relating  to  vacan- 
cies provided  tho  person  filling  the  vacancy 
should  possess  all  the  rights  and  powers, 
and  be  subject  to  all  tho  liabilities,  du- 
ties and  obligations,  of  the  offioer  whose 
vaoancy  he  fills.  The  Missouri  Constitu- 
tion, Sec.  8,  ~rt.  14,  supra,  provides  that 
the  compensation  of  no  state,  county  or 
municipal  officer  shall  be  increased  during 
his  term  of  office.” 


The  compensation  of  the  probate  Judge  is  fixed 
on  an  annual  bo  sis.  There  is  no  provision  for  dividing 
it  ud  into  quarterly,  monthly  or  weekly  payments.  Under 
this  situation  where  several  persons  act  in  the  office 
during  one  year  and  all  are  entitled  to  be  paid  on  the 
same  basis  out  of  the  amount  that  may  be  retained  as  com- 
pensation. The  conclusion  is  obvious. 


CONCLUSION 


^ach  person  performing  the  duties  of  the  pro- 
bate judge  would  be  entitled  to  receive  a proportionate 
share  of  the  total  compensation.  The  share  of  the 
compensation  to  be  received  would  bo  on  the  ratio  of 
the  time  he  served  to  one  year.  By  way  of  illustra- 
tion, if  one  man  served  one  month,  another  man  three 
months  and  a third  man  eight  months,  the  person  serving 


• I • 
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one  raonth  would  be  entitled  to  one-twelfth  of  the  total 
compensation.  person  serving  three  rionths  v.ould  be 

entitled  to  three-twelfthe  of  the  total  compensation  and 
the  person  serving  el  ht  m nthe  to  eight-twelfths  of  the 
totel  conpcncution. 


hespeotfully  submitted, 


..  0.  JAOKoC  ' 

.ssistunt  attorney-general 


..^.07  D: 


KOY  Mo*  ITT;  IC 7. 

. attorney-general 


: 


BEAL  ESTATE  C SISSICMi  There  is  no  authc  ty  for  requiring  the 

applicant  to  pay  1942  fees  before 
obtaining  his  1943  license. 


ferch  4,  1943 


J»  Y 7.  Hob-  s 

Secretary  : 

hi as curl  :.eo  1 ha-ha  to  Commissi on 
Jefferson  Si  ty,  •'•'isaouri  ‘ 


FILED 

dV 


l>ear  Cirt 


This  is  in  reply  to  your  letter  of  I ebruary  11, 
1943,  which  contains  the  following  reduce t for  an  opinion. 


"The  Commission  woulc  appreciate  tin 
opinion  in. regard  to  an  applicant 
for  a 1943  eal  .state  License  that 
was  in  the  eal  is tale  Business  end 
conducted  a Leal  estate  .usinosa  in 
the  year  of  1942. 

"The  Commission  sent  out  notices  to 
all  County  clerks  and  City  Tax  Col- 
lectors In  the  form  of  a placard  no- 
tifying all  persons  df  the  Act  passed 
by  the  61st  General  Assembly  prohibit- 
ing the  sale,  leasing,  or  making  loans  v 
on  real  estate  for  a ^commission  or 
valuable  consideration  - without  first 
securing  a license  from  the- Missouri 
Heal  state  'Tommie  si  dn * Trie  warning 
woe  sent  out  again  irj  January  of  1943 
to  all  Goun ties  and  to  all  City  fax 
Collectors  and  the  ( ommission  has 
written  many  reported  violators  inform- 
ing them  of  the  law.  \ 

"Now  the  Commissi on  asks  if  it  has  proper 
knowledge  that  the  applicant  did  operate 
in  1942  without  a license  may  the  Coircnis- 
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si on  demand  that  the  applicant  pay  a fee 
for  both  1942  and  1943  If  he  applies  for 
a 1943  15c  ens  e . " 


We  find  no  section  in  the  Missouri  - .oal  Estate  Commia- 
3 Ion  Laws  of  1941  that  authorizes  the  Commission  to  demand  that 
the  applicant  pay  s fee  for  1949  before  he'  shall  be  granted  a 
license  to  o'-: 01  ate  during  the  year  1943.  however,  if  the  &p- 
pliean t should  offer  to  pay  a f-e  for  1942,  this  office  perceives 
of  no  reason  why  the  Oomrii s-sion  would  not  be  allowed  to  accept 
and  retain  -the  same.- 

The  only  sections  that' seen  to  be  applicable  to  your 
case  are  Sections  1 ®nd  17.  section  1 requires  a real  estate 
agent  or  real  estate  broker  to  have  a license. 

"After  January  1,  IS 42,  it  shall  bo  un- 
lawful for  any- person,  copartnership, 
association  or  corporation,  foreign  or 
domestic,  to  set  as  a real  estate  broker 
nr  real  estate  salesman,  or  to  advertise 
1 or  assume  to  act  ns  such  wi thou t a license 

first  procured  from  the  i'issouri.  teal  i 7 
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Section  17  provides  the  pens  1 ty  for  anyone  whe  violates 
any  provision  of  this  act. 

"Any  person  or  core oration  violating 
any  provision  6f\ this  act  shall  be 
guilty  of  a ■misdemeanor,  and,  if  a per-  ✓ _ 

son,  be  punished  by  a fine  of  hot  mere 
than  p5QO  or  by  imprisonment  in  the 
county  jail,  not  exceeding  sis  ironths, 
or  by  both  such  fine  and  impri aojamerit , 
and  if  a corporation  shall  be  punished 
by  a fine  of  not  more  than  .1,000.  Any 
officer  or  agent  of  a corporation,  or 
member  or  agent  of  a copartnership  or 
association,  who  shall  personally  parti- 
cipate in  or  be  an  accessary  to  any  viola- 
tion of  this  act,  shall  bs  subject  to  the 
penalties  herein  prescribed  for  individuals. 


Hobbs 


-3. 


r arch  4,  1943 


Mr.  J. 


This  law  shall  not  be  construed  to  release 
any  person  front  civil  liability  or  criminal 
prosecution  under  the  general  laws  of  this 
state.  The  commission  may  cause  complaint 
to  be  filed  for  violation  of  Section  1 of 
this  act  in  any  court  of  competent  juris- 
diction, end  perform  such  other  act  as 
may  b©  necessary  to  enforce  the  pro- 
visions hereof.* 


Under  the  facts  of  your  case,  the  Commission  may  proceed 
against  the  present  applicant,  under  Section  17,  because  under 
the  facts  stated  in  your  letter  he  has  violated  Section  1* 


CCiTCLUSIOM 

There  is  no  authority  for  requiring  the  applicant  to  pay 
his  1942  fees  before  obtaining  his  1943  license* 


Hespee tfully  submitted 


\ 


AH'SGVED* 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 


rSY  FcXITTRXCK 

Attorney  General  of  ? is sour! 

WGBiKAW 


REAL  ESTATE  COM 1 SSI ON:  May  revoke,  or  suspend,  on 

indictment  although  cause  is 
still  pending. 


March  27,  1943 


honorable  J.  . . nobbs 
Secretary 

Missouri  Real  Estate  Commission 
Jefferson  City,  ...issO'  ri 


Lear  Sir: 


We  art  in  receipt  or  your  request  lor  an  opinior  , 
dated  narch  26,  1943,  which  reads  as  follows: 


"i-ay  the  eomraission  request  an  opinion, 
if  the  Commission,  after  holding  a hear- 
ing, can  suspend  the  license  of  a licensee 
indicted  by  federal  authorities  on  serious 
real  estate  charges.  Ihe  purpose  of  tris 
request  is  that  there  are  now  three  licen- 
sees that  are  indicted  by  the  lederal  Cov- • 
eminent  on  serious  charges,  end  there  is 
a possibility  that  the  cases  may  be  in 
court  for  several  years  in  the  meantime, 
the  licersees  ir  question  c uld  continue 
to  oray  on  the  general  public." 


Section  10,  of  the  Missouri  Real  estate  Co  mission 
Act,  Laws  of .Missouri > 1941.  pa  e 428,  partially  reads 
as  f oixows  i 


"The  commission  may  upon  its  own  motion, 
and  shall  upon  written  complaint  filed  by 
ary  person,  investigate  the  business  trans- 
actions of  any  real  estate  broker  or  real 
estate  salesman  and  shall  ha’ e the  power 
to  suspend  or  revoke  any  license  obtained 
by  false  or  fraudulent  representation  or 
if  t.e  licensee  is  performing  or  attempt- 
ing to  perform  any  of  the  follov/irg  acts 
OT  is  deemed,  to  b guilty  of:  • • . " 


Honora  le  J 
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Under  the  above  partial  sectlor  the  Com-'ission  has 
the  power  to  suspend,  or  revoke,  any  license,  by  two  forms 
of  procedure.  First,  it  may,  on  its  own  motion,  suspend, 
or  revoke,  any  license  obtained  by  fraud,  or  any  license 
of  a licensee  who  is  violating  any  of  the  subparagraphs 
in  Section  10,  which  are  marked  "(a)"  to  "(k)1' , inclusive. 

It  will  be  noticed  that  it  is  discretionary  with 
the  commission  to  revoke,  on  its  own  motion,  but  Section 
10  furtner  provides  that  it  shall,  upon  written  complaint 
filed  by  any  person,  investigate,  revoke  or  suspend  the 
license  of  a licensee.  This  pfert  of  Section  10,  that 
they  must  make  an  investigation * is  mandatory,  but  it  is 
discretionary  whether  they  should  revoke  or  suspend  the 
license . 

In  your  request  you  state  tl  at  three  licensees  are 
now  indicted  by  the  federal  Court,  or.  serious  real  estate 
charges,  and  1 am  presuming  thpt  your  Inquiry  is  whether 
that  Is  sufficient  grouncs  to  revoke  or  suspend  their 
license  although  there  has  been  no  conviction  at  this 
time  in  any  of  tl^e  cases.  Under  oection  10,  it  is  not 
necessary  that  tliere  be  a conviction,  but  the  Commission 
may  suspend,  or  rlevoke,  on  the  violation  of  that  section. 

Of  course,  the  proper  notice  must  be  given,  as  set  out 
in  Section  11  of  the  Missouri  heal  Estate  Commission  Act, 
and,  in  case  the  Commission  should  suspend  or  revoke  the 
license  of  the  licensee,  the  licensee  may  appeal  to  the 
circuit  court  in  the  proper  county* 

Section  14,  of  the  Missouri  Heal  Estate  commission 
Act,  Laws  of  Missouri,  1941,  page  430,  provides  that  the 
Commission  shall  revoke  forthwith  the  license  of  a licensee 
if  he  has  been  convicted  of  certain  crimes  therein  set  out. 
This  section  is  mandatory,  and  it  is  not  necessary  that  a 
complaint  be  made  to  the  Commission,  section  10  of  the 
act,  does  not  require  a conviction,  before  the  Commission 
is  authorized  to  suspend,  or  revoke,  the  license  of  a 
licensee.  It  cannot  be  said  tnat  both  statutes,  that  is. 
Section  10  and  Section  14,  apply  to  the  same  state  of 
facts;  nor,  can  it  be  said  that  the  legislature  uselessly 
enacted  two  conflicting  sections.  In  construing  two  con- 
flicting sections  it  is  the  duty  of  the  courts  to  keep 
the  legislative  intent  in  mind,  if  it  can  be  ascertained, 
and  the  whole  act,  or  such  portions  thereof  as  are  par? 
materia  should  be  construed  together  (State  ex  rel. 
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.crvlttrick,  attorney  General  v.  ~arolene  - roducts  Company, 
144  S.  . (2d)  155,  pars.  4-5,  346  wo.  1349.) 

Also,  the  Supreme  Court  lr.  the  case  of  State  v.  V.ipke, 
133  S.  W.  (2d)  354,  pars.  1-3,  345  i^o.  283,  in  holding  that 
the  legislature  wo ’Id  not  enact  a useless  thing,  in  passing 
two  sections  of  ar  act,  one  of  which  at  first  glance  appears 
to  be  a useless  enactment,  said: 

f I 

"It  is  a cardi  al  rale  of  construction 
that  every  word,  clause,  sentence  and 
section  of  an  act  must  be  given  some 
meaning  unless  it  is  in  conflict  with 
the  legislative  intent.  Holder  v.  ^lms 
Hotel  Co.,  338  Mo.  867,  92  S.  W.  2d  620, 

104  A.  L.  H.  339;  State  ex  rel.  Kansas 
City  Power  oc  Light  Co.  v.  Smith,  342  L'.o. 

75,  111  S.  w.  2c  513.  Respondents  rely  up- 
on this  rule  and  cite  cases  of  State  ex 
rel.  Lean  v.  Daues,  321  Mo.  1126,  14  S. 

V. . 2d  990;  Johnson  v.  Kruckemeyer,  224 
Mo*  App.  351,  29  5.  '.V.  2d  730. 

"With  this  rule  in  mind,  we  cannot  agree 
with  reap  ndents  that  Section  13a  must 
be  construed  v/ith  Section  19.  To  uphold 
the  respondents,  we  would  have  to  pr<  sume 
that  the  Legislature  did  a useless  thing 
in  passing  the  paragraph  dealing  with  the 
bond  required  in  Section  13a.  ihe  only 
condition  of  the  bora  required  by  that 
section  is  'the  faithful  performance  of 
all  duties  imposed  by  law  upon  the  li- 
censee, and  for  the  faithful  performance 
of  all  the  requirements  of  this  act,' 
while  one  of  the  conditions  of  the  bond 
required  in  section  19  is  that  the  li- 
censee 'will  not  violate  any  of  the  pro- 
visions of  this  act.'  In  other  words,  the 
conditions  of  the  bond,  as  contended  by 
respondents,  could  easily  have  been  cov- 
ered by  Section  19,  and  the  requirements 
set  forth  in  Section  13a  would  have  been 
unnecessary.  The  Legislature  enacted 
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both  Sections  13a  and  19  In  one  bill 
and  It  should  not  be  said  that  the 
Legislature  intended  that  the  two  sec- 
tions of  the  act  should  naan  ore  and 
the  same  thing.  Gohn  et  al.  v.  Lt. 
Louis,  1.  h.  & 3.  Lailroad  Go.,  151  Mo. 
App.  eei,  133  a.  59.” 


GOI.CL'.  31  OK 


It  is,  therefore,  the  opinion  ol  tl;is  department  that 
the  Missouri  heal  bst&te  Commission,  after  holding  a hear- 
ing, may  suspend  the  license  of  a licensee  inducted  by 
Federal  authorities  on  serious  real  estate  charges,  even 
though  they  have  not  been  convicted  of  the  charges. 

it  is  further  the  ooinion  of  this  de^ artment  that 
if  the  license  of  tne  licensee  is  suspended,  or  revoked, 
by  the  Gommission,  he  may  appeal  to  the  circuit  court  of 
the  county  in  which  the  hearing  *ss  had,  or  There  the 
applicant  resides,  to  have  the  proceedings  reviewed  on  a 
writ  of  certiorari. 


Respectfully  submitted 

W.  J.  biiRKL 

i.ssistant  Attorney  General 


ARiRQVLD  Kv  : 


ROY  *•  cKl  i TR1CR 

Attorney  General  of  : issouri 
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REAL  ESTATE  COJ  s 


Cannot  demand  money  nut  in  escrow 
on  guaranteed  first  mortgages. 


April  24,  1943 


hr,  J.  Vk.  Lobbs 
Secretary 

Missouri  heal  -st  te  Comn’ission 
Jefferson  Ci^y,  issouri 


FILED 


.Dear  Sir ! 


..e  are  ii  receipt  of  yo  t request  for  an  or»ini  n, 
under  date  of  April  21,  19*3,  which  reads  as  follows: 


"May  the  Commission  have  an  opinion  on 
the  following. 

"More  than  one  licensee  in  the  metro- 
politan areas  are  advertising  in  classi- 
fied advertisement a for  sale  'Guaranteed 
First  i-ortga  ea'. 

"has  the  Uonjmission  the  oower  and  au- 
thority to  summons  for  hearings  such 
parties  advertising  these  Guaranteed 
first  ortgages  and  make  inquiry  as  to 
what  the  Guarantee  consists  of  or  if 
it  be  possible  to  have  them  change  the 
advert isemex.t  to  st^-te  to  what  extent 
the  Guar vr. tee  covers. 

"The  3t.  Louis  Heal  hstate  board  has 
adopted  a requiiement  that  if  any  Keel- 
tor  advertises  Guaranteed  lirst  mortgages 
that  he  must  deposit  with  some  responsible 
escrowee  the  sufficient  amount  to  cover 
the  guarantee.  o Id  it  be  possible  for 
this  Gomr.ission  to  adont  the  same  rule 
to  protect  the  General  public." 
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Mr  • ^ • 


In  the  above  request  you  st  te  that  several  lice,  sees 
are  advertising  li.  classified  advertisements  for  sale  of 
^Guaranteed  iirst  mortga  es."  Ih6  word  "guararty"  is  de- 
fined in  Border  hat.  Bank  of  nagle  Pass,  -ex.,  v.  American 
Hat*  tank  of  San  Francisco,  Gal.,  282  P»  (tire,  t Court  of 
Appeals,  Fifth  Circuit)  73,  1.  c.  77,  as  follows: 


"A  guaranty  is  a promise  to  answer  for 
the  payment  of  some  debt,  or  the  per- 
formance of  some  obligation,  in  case 
of  the  default  of  another  person,  who 
is  in  the  first  i i stance  liable  for  such 
payment  or  performance.  ■ • * " 


Also  in  the  case  of  Helly-cprir.gf  ield  fire  Co.  v. 
Hamilton  et  al,  91  3.  V. . (2d)  (ho.  Anp.)  193,  1.  c.  195,  the 
word  was  defined  as  follows: 


"A  guaranty  is  a collateral  agreement 
for  the  performance  of  the  undertaking 
of  another.  In  other  worts,  guaranty 
is  a separate  coi. tract  wi  ich  imposes 
different  responsibilities  tnan  those 
imnosed  in  the  contract  to  which  it  is 
collateral. " 


In  other  words,  guaranteed  first  mortgages  are  r.  .rt  ,ages 
that  are  covered  by  separate  a.^reemer.t  which  bii  as  the  guarantor 
to  assume  the  performance  of  the  undertaking  of  another. 

In  your  request  you  also  inquire: 


"Has  the  Commission  the  nower  and  authority 
to  summons  for  hearings  such  parties  adver- 
tising these  Guaranteed  First  Mortgages  and 
make  inquiry  as  to  what  the  Guarantee  con- 
sists of  or  if  it  be  possible  to  have  them 
change  the  advertisement  to  state  to  what 
extent  the  Guarantee  covers?" 


Mp . J . 
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as  3ct  out  above,  the  guaranty  may  be  orly  the  per- 
sonal guaranty  of  a guarantor  that  if  the  first  mortgage  is 
not  paid  when  due  he  will  pay  the  same.  There  is  no  false 
representation  until  he  Las  failed  to  pay  the  amount  of  the 
first  mortgage,  upon  the  failure  of  the  maker  thereof  to 
pay  same  when  it  becomes  due.  Of  course,  under  the  authori- 
ties set  out  in  Section  10,  par.  (a)  of  the  Missouri  Real 
Estate  Commission  Act,  the  Commission  may,  upon  its  own 
motion,  investigate  the  business  transactions  of  licensees. 
Section  10,  par.  (a)  of  this  Act,  (Laws  of  Missouri,  1941, 
pa  e 428 ) reads  as  follows: 

”Making  substantial  misrepresentations 
or  false  promises  in  the  conduct  of  his 
business,  or  through  agents  or  salesmen 
or  advertising,  which  are  intended  to  in- 
fluence, persuade  or  induce  others." 


Linder  par.  (a),  in  order  to  revoke,  or  suspend,  any 
license  the  licensee  must  make  substantial  misrepresentations 
or  false  promises  in  the  conduct  of  his  business.  The  fact 
that  he  guarantees  the  uayment  is  not  a substantial  misrepre- 
sentation unless  be  refuses  to  pay  the  mortgage  under  his 
guaranty  when  the  same  is  not  paid  under  the  terms  of  the 
mortgage  or  deed  of  trust,  in  order  to  hold  that  the  licen- 
see is  guilty  of  making  substantial  misrepresentations,  or 
false  promises,  the  fraud  must  be  shown  either  by  a con- 
cealment of  certain  facts  or  actual  misrepresentation,  it 
was  so  held  in  the  case  of  Klika  v.  Albert  enzlick  Real 
Estate  Co.  et  al.,  150  S.  V..  (2d)  18,  par.  6,  where  the 
court  said: 


” x x x * It  has  also  been  held  that 
fraud  may  be  shown  by  concealment  with 
intent  to  defraud,  as  well  as  by  mis- 
represer tatlon,  if  such  concealment  is 
ma  erial  in  the  transaction  by  induc- 
ing one  to  act  to  his  loss.  1 illiams 
v.  hall,  i-o.  App.,  261  S.  ...  938,  940." 


Vv'e  find  no  authorization  which  would  allow  the  Com- 
mission to  cause  the  sellers  of  guaranteed  first  mortgages 
to  change  the  advertisement  in  order  that  it  would  show  to 
what  extent  the  guaranty  covers.  It  is  true  that  under 
Section  4 of  the  Missouri  heal  Estate  Commission  Act  the 
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following  authority  is  granted: 


" it  it  it  Said  commission  may  do  all 
things  necessary  and  converient  for 
carrying  into  eifect  the  provisions 
of  this  act,  and  may  from  time  to  time 
promulgate  necessary  rules  and  regula- 
tions compatible  with  the  provisions  of 
this  act • ${■  a it  •!£  $>  11 


V»e  find  no  provision  which  would  allow  the  heal  ha  tat  e Com- 
mission to  make  a rule  and  regulation  as  to  the  mode  and 
method  of  inserting  advertisements,  in  your  request  you  also 
state  that  the  Lt,  Louis  Heal  i state  ooard  has  adopted  a re- 
quirement that  if  any  realtor  advertises,  "Guaranteed  First 
Mortgages"  he  must  first  place  in  escrow  with  some  responsible 
depositary  a sufficient  amount  to  cover  the  guaranty.  This 
is  purely  a private  contract  between  the  realtor  and  the  tit. 
Louis  heal  Lstate  ^oarc,  and,  under  its  charter  and  by-laws 
it  is  probably  provided  that  the  members  should  follow  the 
rules  and  regulations  as  set  out  by  the  St.  Louis  heal  Lstate 
board.  Such  is  not  the  case  unoer  our  statutory  law,  and 
it  would  not  be  possible  for  the  Missouri  heal  Lstate  Com- 
mission to  adopt  the  same  rule  to  protect  the  general  public. 


CL  CL  US  10  i\ 


it  is,  therefore,  the  opinion  of  this  depart  lent,  that 
the  Commission  has  the  power  and  authority  to  summons  for 
hearing  pa  ties  advertising,  "Ouaranteed  First  Mortgages" 
and  make  inquiry  aa  to  what  the  guaranty  consists  of,  but 
it  is  r.ot  possible  for  the  Missouri  heal  ..state  Commission 
to  have  them  change  the  advertisement  so  as  to  state  to 
what  extent  the  guaranty  covers. 

It  is  further  the  opinion  of  this  department,  that 
if  any  licensee  advertises,  "Guaranteed  i1  irst  mortgages"  the 
Missouri  Real  Lst&te  Commission  has  no  authority  to  order 
him  to  plact  1tV  escrow  with  some  responsible  depositary  a 
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sufficient  amount  to  cover  his  guaranty. 


Respectfully  submitted 

to.  J.  LuRKL 

Assistant  Attorney  General 


af; ROVED  BY: 


ROY  ivIcKITTRIGK 

Attorney  General  of  Missouri 


WJBJRW 


HEAL  ESTATE  COMMISSION:  To  collect  commission  licensee  must 
' have  license  at  the  time  he  was  em- 
ployed to  sell  real  estate. 


Apr  il  26,  1943 


Mr*  J.  vs.  Hobbs 
Secretary 

Missouri  Real  Estate  Commission 
Jefferson  City,  issouri 


hear  -dr : 


We  are  in  receipt  of  your  letter  of  April  21,  1943, 
Ir  which  you  request  an  opinion  as  follows: 


"This  question  has  been  nut  to  the  com- 
mission.  Will  you  give  us  your  opinion 
on  it? 

"hoes  the  obtaining  of  a license  10  days 
or  two  weeks  aftv.r  a sale  is  made  en- 
title the  plaintiff  to  maintain  a suit 
in  court  for  a commission?  The  particu-  - 
lar  plaintiff  in  question  did  not  take 
out  a lice  se  in  1942  enc  about  two  weeks 
after  the  sale  was  made  he  applied  and  was 
issued  a licex.se  ir  1943.,: 


We  are  assuming  that  the  pla. ntiff  who  has  filed  his 
suit,  as  set  out  in  your  reauest,  either  seeks  to  recover 
on  an  implied  or  express  contract  for  hi 3 commission  as  a 
licensee. 

Section  16  of  the  Missouri  Heal  Estate  Commission  Act, 
Laws  of  *ilsso  iri,  1941,  page  431,  reads  as  follows: 


"Ho  person,  copartnership,  corporation 
or  association  engaged  within  this  sta  e 
in  the  business  or  acting  In  the  capacity 
of  a real  estate  broker  or  real  estate 
salesman  shall  bring  or  maintain  an  ac- 
tion in  any  court  in  this  sta.e  for  the 
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recovery  of  compensation  for  services 
rendered  in  the  buying,  sell  in..?,  exchang- 
ing, leasing,  rentirg  or  negotiating  a 
loan  upon  any  real  estate  without  alleg- 
ing and  proving  that  such  person,  copart- 
nership, corporation,  or  association  waa 
a licensed  real  estate  broker  or  salesman 
at  the  time  when  the  alleged  cause  of  ac- 
tion arose," 


'this  section  specifically  states: 


" a * it  ■!{•  without  alleging  and  proving 
that  such  person,  copartnership,  corpora- 
tion, or  association  was  a licensed  real 
estate  broker  or  salesman  a_t  the  time 
when  the[  alleged  cause  of  action  arose." 

In  your  request  you  state  that  he  was  not  a licensee 
until  two  weeks  after  the  sale  was  made,  which  may  mean  that 
the  contract  for  commission  was  entered  into  previous  to  the 
time  of  the  sale. 

The  authority  to  pass  laws  is  vested  in  the  legislature 
under  Section  1,  Article  IV  of  the  Constitution  of  Missouri, 
so  long  as  it  is  not  restrained  under  Section  53,  Article  IV 
of  the  Constitution.  Section  1 of  Article  IV  of  the  Consti- 
tution of  Missouri  r^ads  as  follows: 


"The  legislative  power,  subject  to  the 
limitations  herein  contained,  shall  be 
vested  in  a Senate  and  house  of  Repre- 
sentatives, to  b e styled  ’The  General 
Assembly  of  the  State  of  Missouri.’" 


Section  16  of  the  Missouri  Real  estate  Act,  supra,  is 
not  a violation  of  Section  53,  Article  IV  of  the  Constitution 
of  Missouri,  which  prohibits  the  enactment  of  special  laws, 
and  is  not  restricted  or  prohibited  by  any  other  section  of 
the  Constitution  of  Missouri. 

In  construing  a statute  the  court  should  consider  the 
intent  and  the  purpose  of  the  act,  as  enacted  by  the  legis- 
lature. (Artophone  Uorp.  v.  Coale,  133  3.  1. . (2d)  343,  345 
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Mo.  344  ar  d State  ex  rel  LcJvittrick  v.  Parolene  Products 
Co.,  144  b.  V.  (2d)  153,  346  ho.  1049.) 

The  heal  rotate  Act  as  enacted  by  the  legislature 
shows  the  Intent  and  purpose  of  the  legislature  to  grant  li- 
censes to  persons  who  can  quality  under  that  section  and  are 
competent  to  transact  business  ir  such  a manrer  so  as  to 
safeguard  the  interests  of  oeraors  who  they  represent.  3ec- 
tion  7 of  the  Missouri  Heal  t. state  Commission  Act,  Laws  of 
luissouri,  1941,  page  427,  reacs  as  follows: 


"A  11  cense  shall  be  granted  only  to  per- 
sona who  bear,  and  to  corporations  or 
associations  whose  officers  bear,  a gooa 
reputation  lor  honesty,  integrity,  fair 
dealing,  and  who  are  competent  to  trans- 
act the  business  of  a real  estate  broker 
or  a real  estate  salesman  in  sue}  manner 
as  to  safeguard  the  interests  of  persons 
whom  they  represent." 


Under  section  16,  supra,  the  cause  of  action  can  only 
be  sustained  when  the  petition  alleges,  and  it  is  proven  that 
the  plaintiff  was  a licensee  at  the  time  the  cause  of  action 
arose.  Under  the  facts  in  your  request  the  plain tifi  was  not 
a licensee  until  about  two  weeks  after  the  sale,  and  probab- 
ly longer  after  t e contract  of  employment  for  the  commission 
was  made. 

At  the  time  the  implied  or  express  contract  was  made 
fcr  the  payment  of  a commission  he  was  not  a licensee  and 
such  contract  was  void  as  being  in  violation  of  the  statute, 
that  is  Lection  16,  surra. 

We  are  presuming  that  the  plaintiff  Impliedly  represen- 
ted himself  as  a licensee  ana  in  such  a case  the  contract 
for  commission  was  voia,  and  is  unenforceable,  it  was  so 
held  ir.  the  case  of  Clair  v.  American  Bankers  ins.  oo., 

137  3.  . (2d)  969,  pars.  1-3,  where  i-.s  court  said: 


“ * -k  the  so-called  sales  ard  assump- 
tion agreement  was  not  enforcible  a einst 
either  party  to  it  for  the  reason  it  was 
not  effective  until  aoproved,  as  required 
by  section  5731,  supra.  The  law  will  not 
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uphold  a cor tract  maae  in  contraven- 
tion of  statutory  provisions.  Saun- 
ders v.  Union  Central  Lite  Ins.  oo., 
212  i»io.  App.  186,  253  S.  W.  177;  Gooch 
v,  metropolitan  Life  Ins.  Co.,  333  Mo. 
191,  61  S.  if,  2d  704;  filler  v.  towen 
Coal  & ..lining  uo..  Mo.  App.,  40  S.  ' . 
2d  485." 


Also,  in  the  case  of  Korthcutt  v.  hcnibben,  15B  o.  \ . 
(2d)  699,  pars.  7-10,  the  court  said: 


" # * * The  law  will  not  uphold  a con- 
tract made  in  contravention  of  statutory 
provisions.  *•  * ■ J-  » a •»  * * 


In  the  case  of  . assie  v.  Cottonwood  School  district, 
Ao.  36,  of  nodaway  County,  (Kansas  City  Court  of  Appeals), 
70  3.  V'.  (2d)  1108,  par.  1,  the  court  said: 


"The  action  being  for  carnages  be- 
cause of  an  alleged  breach  of  a claimed 
contract,  of  course  the  proof  must  estab- 
lish a legal,  enforceable  contract.  : *" 


If  the  plaintiff  in  this  action  described  in  your  re- 
quest claimed  and  made  representations  to  the  defendant  that 
he  was  -a  licensed  real  estate  agent,  when  in  truth  and  fact 
he  was  not  licensed  at  the  time  he  entered  into  a contract 
for  the  commission  he  has  committed  a fraud,  and  the  contract 
would  be  unenforceable.  It  was  so  held  in  the  case  of  Taggart 
v.  School  Jist.  too.  52,  oarroll  County,  96  t>.  . (2d)  335, 
par.  3-4,  where  the  court  said: 


" * * * In  the  early  case  of  Armstrong 
v.  winfrey,  61  Mo.  354,  359,  this  court 
said:  ’It  Is  a familiar  doctrine  that 
no  valid  contract  can  arise  out  of  a 
fraud,  and  that  any  action  brought  up- 
on a supposed  contract  which  is  shown 
to  have  arisen  from  fraud,  may  be  suc- 
cessfully resisted.  Fraud  avoids  all 
contracts,  where  it  can  be  shown  that 
if  It  had  not  been  employed  the  con- 
tract would  not  have  been  made.’  it 
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is  cloar  that  plaintiff's  written  con- 
tractual representation  that  she  was 
not  married  was  a fraud  upon  defendant 
and  of  such  a nature  as  to  affect  de- 
fenaant's  willingness  to  contract  with 
plaintiff.  Courts  should  not  and  do  not 
aid  f rand-f ensors  by  enforcing  contract- 
ual obligations  procured  by  means  of  frau 
dulent  representations,  Bee  Guilford 
School  Township  v.  Roberts,  26  Ird.  App. 
355,  62  X,  h.  711;  Security  Sav.  bank  v. 
Kellems,  supra," 


CONCUjSIuK 


It  is,  therefore,  the  opinion  of  this  department  txxat 
the  obtaining  of  a license  ten  days  or  two  reeks  after  a 
sale  of  real  estate  is  made  will  not  entitle  the  plaintiff 
to  maintain  a suit  in  court  for  his  commission  agreed  upon 
with  the  defendant  who  was  the  owner  of  the  real  estate. 

It  if  further  the  opinion  of  this  department  that 
in  order  for  the  p]&  ii tiff  to  recover  compensation  for  ser- 
vices rendered  ii  the  sale  of  real  estate  he  must  allege 
in  his  petition,  anc1  prove,  thbt  he  was  a licensed  real 
estate  broker  or  salesman  at  the  time  the  alleged  cause  of 
action  arose. 


Respectfully  submitted 


AP.  ROVBD  BY: 

W.  J.  LUF.KE 

Assistant  Attorney  Get  eral 


ROY  McKITTRiCX 

Attorney  General  of  iasouri 
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Bills  20  anoL  45. 


May  17,  1943 


Hon.  W.  A.  Holloway 

Chief  Clerk 

Office  of  State  Auditor 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Holloway; 


FILED 

£1 


Under  date  of  April  15,  1943,  you  wrote  t is  office 
requesting  an  opinion  as  follows: 


"House  3111  No.  20  and  House  Bill  No.  45, 
both  pertinlng  to  requirements  of  persons 
desiring  to  be  married  have  been  signed  by 
Governor  Donnell  and  will  therefore,  we 
presume,  became  effective  in  ninety  days 
after  having  been  signed  by  him.  The  en- 
actment into  law  of  these  two  bills  will  re- 
quire a revision  of  the  application  forms  now 
being  used  by  persons  applying  for  a license 
to  marry,  and  perhaps  will  also  require  a 
change  in  the  license  itself. 


"We  therefore  respectfully  request,  first: 
the  time  when  these  two  bills  will  become 
effective.  Second;  a proper  uniform  form 
to  be  used  by  recorders  throughout  the  Ltate 
of  Missouri  that  will  fully  comply  with  the 
requirements  of  the  law,  ana  third,  a pro- 
per marriage  license  to  be  issued  under  the 
provisions  of  the  new  law’. 


"Due  to  the  s ortness  of  time  that  may  be 
Involved  in  getting  this  new  law  into  effect, 
we  shall  appreciate  this  information  at  your 
earliest  opportunity." 


At  the  time  of  the  receipt  of  your  request,  there  was 
in  the  office  a prior  request  concerning  the  effective  date  of 
House  Bill  20,  enacted  by  the  62th  General  Assembly.  A reply 
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to  your  request  has  been  delayed  pending  the  completion  of 
that  opinion.  The  opinion  has  now  been  completed  and  a copy 
is  herewith  enclosed.  It  is  directed  to  A.  A.  Koff,  Circuit 
Clerk  and  ex  officio  Recorder  of  Deeds  of  C oper  County,  and 
was  written  by  L.  I.  Morris,  Assistant  Attorney  General. 

In  regard  to  House  3ill  45,  the  same  principles  of 
law  ?/ill  apply  and  the  Bill  will  become  law  in  the  same  length 
of  time  after  it  was  signed  by  the  Governor  that  House  Bill  20 
will  become  law.  However,  the  provisions  of  House  Bill  45  will 
not  go  into  operation  until  January  1,  1944,  by  the  provisions 
of  the  Section  3364-D  of  trie  Bill,  which  is  as  follows: 

"This  Act  shall  become  effective  on  January 
1,  1944,  ana  shall  be  in  full  force  and  ef- 
fect thereaf ter. " 

Attached  hereto  is  a revised  form  of  application  for 
marriage  license  in  response  to  your  request.  There  is  no  rea- 
son why  the  form  of  license  should  be  revised. 


Respectfully  submitted. 


W.  0.  Jackson 

Assistant  Attorney  General 


ArPROV.  D: 


Attorney  General 
WO j/mh 


REAL  ESTATE  COMMISSION : Licensed  real  estate  agent 

cannot  pay  unlicensed  broker 
commissions  to  secure  pros- 
pective customers  for  money 
loans  secured  by  real  estate. 


May  26,  1943 


Honorable  J.  ?.  Hobbs 
Secretary 

Missouri  Heal  Estate  Commission 
Jefferson  City,  Missouri 


FILED 


Dear  Mr.  Hobbs: 


This  is  in  reply  to  your  request  for  an  official 
opinion,  under  date  of  May  24,  1943,  which  request  reads 
as  follows  1 


"May  the  Commission  request  an  opinion 
on  the  following  matters? 

"Do  persons,  banks,  trust  companies, 
building  and  loan  associations,  insur- 
ance companies,  farm  loan  associations 
and  other  associations,  or  corporations, 
who  loan  money  for  others,  who  hold  a 
Missouri  Heal  Estate  license,  violate 
the  Missouri  Real  Estate  Commission  Act 
when  they  actually  pay  commission  to 
brokers  who  hold  no  Missouri  Heal  Estate 
Commission  license,  where  the  loan  is  se- 
cured by  a mortgage,  or  deed  of  trust  up- 
on real  estate  and  also  where  no  commis- 
sion is  paid  direct  to  said  persons  who 
sometimes  agree  to  assume  the  costs  of 
title  examination?" 


The  sections  of  the  Missouri  Heal  Estate  Commission 
Act  which  are  applicable  to  this  question  are  sections 
3 and  15,  Laws  of  Missouri,  1941,  page  425. 

Section  3 of  the  Missouri  Real  Estate  Act  partially 
reads  as  follows: 


"A  real  estate  broker  is  any  person, 
copartnership  association  or  corpora- 
tion, foreign  or  domestic,  * * * * * 
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who  loans  money  for  others  or  offers 
to  negotiate  a loan  secured  or  to  be 
seoured  by  a deed  of  trust  or  mortgage 
on  real  property.  # * * * This  act  shall 
not  apply  to  * * * * any  bank,  trust  com- 
pany, building  and  loan  association.  In- 
surance company  or  farm-loan  association, 
organized  under  the  laws  of  this  state  or 
of  the  United  States  when  engaged  in  the 
transaction  of  business  on  its  own  behalf 
and  not  for  others;  nor  shall  this  act 
apply  to  any  person  who  does  not  advertise 
or  hold  himself  out  to  the  putlic  as  a li- 
censed real  estate  broker  or  dealer  and  who 
might,  occasionally,  buy  or  offer  to  buy, 
or  sell  or  offer  to  sell,  or  rent  or  lease 
or  offer  to  rent  or  lease  any  real  estate, 
or  to  loan  or  offer  to  loan  money  secured 
by  real  estate." 


Under  the  above  two  sections  there  is  no  question 
but  that  a money  lender  who  loans  money  of  others,  under 
a Missouri  Heal  Estate  license,  and  who  pays  commissions 
direct  to  brokers  who  obtain  prospective  customers  for 
the  loan  of  money,  or  for  sales  of  loans  secured  by  a 
mortgage  or  deed  of  trust  upon  real  estate,  which  have 
already  been  consummated,  violates  the  Act  when  the  broker 
does  not  have  a Missouri  Heal  Estate  Commission  license. 

The  latter  part  of  your  request  in  reference  to  the 
assuming  of  the  costs  of  title  examination  is  a question 
of  fact  in  each  individual  case.  If  the  money  lender  is 
loaning  the  money  of  others  direct  to  the  owner  of  the 
real  estate,  the  money  lender  is  not  illegally  assuming 
the  cost  of  title  examination,  for  the  reason  that  it  is 
for  his  client's  protection.  It  is  true  that  some  per- 
sons and  associations  in  the  city  of  St.  Louis  who  are 
loaning  money  on  real  estate  require  written  application 
for  loans  in  which  the  borrower  agrees  to  pa;  the  costs 
of  title  examination  and  other  expenses  connected  with 
the  loan.  If  the  money  lender  is  selling  a mortgage  or 
deed  of  trust  which  is  seoured  by  real  estate  and  which 
deed  of  trust  or  mortgage  has  been  made  and  the  money 
lender  decides  to  sell  the  loan  through  a broker  who  has 
no  real  estate  license,  it  is  a question  of  fact  whether 
or  not  he  is  attempting  to  pay  indirectly  the  unlicensed 
broker  when  he  agrees  to  pay  the  costs  of  title  examine- 
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tion  of  the  loan  already  made. 

The  Act  prohibits  a licensed  real  estate  broker 
from  paying  any  part  of  a fee,  commission,  or  other  com- 
pensation to  any  person  for  any  service  rendered  by  such 
person,  which  person  is  not  a licensed  real  estate  sales- 
man, in  negotiating  any  loan  upon  any  real  estate. 

It  is  true  that  when  the  costs  of  title  examination 
and  other  expenses  are  assumed  by  the  real  estate  agent, 
he  may,  or  may  not,  be  attempting  to  illegally  pay  a com- 
mission to  an  unlicensed  broker.  It  all  becomes  a ques- 
tion of  fact  in  each  individual  case  and  the  licensed 
real  estate  dealer  cannot  Indirectly  do  anything  that  is 
directly  forbidden  by  the  Act, 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  persons,  banks,  trust  companies,  building  and  loan 
associations.  Insurance  companies,  farm  loan  associations 
and  other  associations  or  corporations,  who  loan  money 
for  others,  and  who  hold  a Missouri  Heal  estate  license, 
violate  the  Act  when  they  actually  pay  commissions  direct 
ly  to  a broker  who  holds  no  Missouri  heal  instate  license. 

It  is  further  the  opinion  of  this  department  that 
it  is  a question  of  fact  in  each  Individual  case,  if  the 
licensed  broker  assumes  the  costs  of  title  examinations 
and  other  expenses  connected  with  the  loan  of  money  on 
real  estate,  where  the  broker  who  handles  the  transac- 
tion is  not  a licensed  real  estate  broker  as  to  whether 
or  not  he  is  indirectly  attempting  to  violate  the  Heal 
Estate  Commission  Act. 

APPROVED  BY:  Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  Oeneral 

ROY  McKITTRICK 
Attorney  Oeneral 
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RKAT.  ESTATE 
COMMISSION: 


Licensee  may  pay  non-resident  who  regularly 
engages  In  the  brokerage  business. 


June  7,  1940 


Mr.  J.  Hobbs 
Executive  Secretary 
Missouri  Heal  Estate  Commission 
Jefferson  City,  Missouri 
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Lear  Sir: 


This  is  In  reply  to  your  letter  of  June  2,  1943,  In 
which  you  request  an  opinion  as  follows: 


"May  we  have  the  opinion  of  your  oX'fice 
on  Section  15  of  the  License  Law. 

"Can  a licensee  pay  a commission  to  any- 
one outside  the  State  of  Missouri  who  is 
regularly  in  the  brokerage  business  and 
who  sends  the  licensee  a client? 

"The  first  part  of  Section  15  prohibits 
a broker  from  splitting  a commission  un- 
less it  is  with  a licensed  broker.  Is 
there  an  exception  in  the  case  of  persons 
regularly  engaged  In  the  brokerage  business 
but  who  are  doing  business  outside  of  the 
State  of  Missouri? 

"Does  a non-resident  who  Is  regularly  en- 
gaged in  the  brokerage  business  in  another 
state  have  to  apply  and  receive  a license 
from  the  Missouri  Real  state  Commission 
before  ho  can  participate  in  any  part  of 
a fee  or  receive  same  from  a Missouri  Li- 
censee?" 


Section  15  of  the  Missouri  Heal  estate  Commission  Act, 
Laws  of  Missouri,  1941,  page  430,  reads  as  follows: 
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"ho  real  estate  broker  shall  pay  any 
part  of  e fee,  commission  or  other  com- 
pensation rece_ved  by  the  broker  to  any 
person  for  any  service  rendered  by  such 
person  to  the  broker  in  buying,  selling, 
exchanging,  leasing,  renting  or  negotia- 
ting a loan  upon  any  real  estate,  unless 
such  a person  is  a licensed  real  estate 
salesman  regularly  associated  with  such 
broker,  or  a licensed  real  estate  broker, 
or  a person  regularly  engaged  in  the  real 
estate  brokerage  business  outside  of  the 
State  of  Missouri," 


Under  the  above  section  there  are  only  three  instances 
in  which  a real  estate  broker  can  pay  any  part  of  a fee, 
commission,  or  other  compensation  to  any  person  for  services 
rendered  by  such  person  to  the  broker  in  real  estate  or  loan 
negotiations#  First,  the  payee  must  be  a person  who  is  li- 
censed real  estate  salesman,  regularly  associated  with  the 
payor;  second,  the  payee  must  be  a licensed  real  estate 
broker;  and  third  the  payee  must  be  a person  regularly  en- 
gaged- in  the  real  estate  brokerage  business  outside  of  the 
State  of  Missouri. 

Ordinarily  the  word  "or"  in  a statute  is  used  as  a 
disjunctive  and  narks  the  alternative  generelly  correspond- 
ing to  "either."  It  waa  so  held  in  the  case  of  Dodd  v. 
Independence  Stove  L Furnace  Co.,  51  t>.  W.  (2d)  114,  1.  c. 
118,  where  the  court  saidJ 


"The  construction  of  the  statute  con- 
tended for  by  a pell&nt  would  make  ’or1 
mean  substantially,  ’thmt  is,’  In  other 
words  'noxious,  that  is  to  say,  poison- 
ous' dusts,  thus  making  the  descriptive 
adjectives  'noxious'  and  ' poisonous'  in 
effect  synonymous.  hile  the  word  'or' 
may  sometimes  be  so  used.  Its  ordinary 
use  is  as  a disjunctive  'that  marks  an 
alternative  generelly  corresponding  to 
"either,"  as  "either  this  or  that."' 
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46  C.  J.  1124,  Sec.  1.  See,  also. 

State  ▼.  Combs  (r.lo.  Sup.)  273  S.  1. 
1037,  1039;  Case  Threshing  Machine 
Co.  v.  ivatson,  122  ienn.  149,  122  S. 
W.  86,  974.  Appellant's  construction 
would  render  one  of  said  descriptive 
adjectives  practically  superfluous, 
and  the  Legislature  will  not  be  pre- 
sumed to  have  intended  using  super- 
fluous or  meaningless  words  in  a sta- 
tute.” 


Under  the  above  holding  the  licensed  real  estate  broker 
who  is  the  payor  can  only  pay  payee's  part  of  his  commission 
who  can  qualify  under  either  of  the  three  definitions  above 
set  out. 

Section  15  does  not  set  out  that  the  person  regularly 
engaged  in  the  real  estate  brokerage  business  outside  of 
the  stare  of  Missouri  should  be  a resident  of  the  state 
where  he  is  regularly  engaged  in  the  brokerage  business. 

Courts  cannot  interpolate  in  a statute  where  the  omis- 
sion is  not  plainly  indicated.  It  was  so  held  in  the  case 
of  betz  v.  Columbia  Telephone  Co.,  24  S.  W.  (2d)  224,  1.  c. 
228,  2c: 4 Mo.  App.  1004,  where  the  court  said: 


”*  * * * Intent  of  the  Legislature  must 
be  ascertained  and  given  effect  as  ex- 
pressed in  the  statute.  Rogers  Foundry 
Co.  v.  Squires,  221  ko.  App.  17,  297  S. 

W.  470.  Courts  can  not  interpolate  in 
a statute  where' omission  is  not  plainly 
indicated.  State  ex  rel.  Cobb  v.  Thomp- 
son (Mo.  Sup.)  5 3.  W.  (2d)  57.  To  get 
at  the  true  meaning  of  the  language  in  a 
statute  the  court  must  look  at  the  whole 
purpose  of  the  act,  the  law  as  it  was  be- 
fore the  enactment,  and  the  change  in  the 
law  intended  to  be  made.  *******  " 
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Under  the  above  holding  it  is  also  shown  that  Section 
15  cannot  be  construed  to  the  effect  that  the  person  regu- 
larly engaged  in  the  brokerage  business  must  be  a resident 
of  this  state  or  a resident  of  the  state  in  which  he  is 
regularly  en  aged  in  the  real  estate  brokerage  business. 


COACLUBIOH 


It  Is,  therefore,  the  opinion  of  this  department  that 
a licensee  under  the  i-issouri  heal  Estate  Commission  Act 
in  this  state  can  pay  a commission  or  part  of  a commission 
to  anyone  outside  the  state  of  Missouri  who  is  regularly 
engaged  in  the  brokerage  business,  and  who  sends  the  licen- 
see a client. 

It  la  further  the. opinion  of  this  department  that  a 
non-reaider.t  who  is  regularly  engaged  in  the  brokerage  busi- 
ness in  another  state  need  not  apply  and  receive  a license 
from  the  Missouri  Real  Estate  Commission  before  he  can  par- 
ticipate in  any  part  of  a fee  or  receive  the  same  from  a 
Missouri  licensee. 


Respectfully  submitted 


«•  J.  BURKE 

Assistant  Attorney  General 

APPROVED  BY: 


ROY  McKITTRICK 
Attorney  General 
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REAL  ESTATE  COMMISSION: : Fees  of  unused  license  cannot 

be  refunded;  a person  who  holds 
himself  out  as  a real  estate 
dealer  in  this  state  must  qualify 
and  apply  for  a license. 


June  10, 


hr.  J.  W.  Hobbs 
Executive  Secretary 
Missouri  Real  Estate  Commission 
Jefferson  City,  Missouri 


Dear  Sir: 


Your  request  for  an  opinion,  dated  June  8th,  1943, 
in  reference  to  changes  of  types  of  licenses,  and  real 
estate  brokers  who  deal  exclusively  in  Kansas  property, 
lias  been  received. 


1943 


to/ // 


I 

Your  first  question  reads  as  follows: 


"Y,'e  have  several  types  of  licenses, 
namely.  Brokers,  Salesmen,  Corpora- 
tions, Co-partnership,  Associations 
and  Members  of  Corporations,  Co-part- 
nerships and  Associations,  and  if  a 
person  applies  and  is  issued  one  type 
of  license  in  a calendar  ^ear  and 
later  In  the  year  desires  to  apply 
and  be  issued  a different  type  of 
license  can  the  fee  paid  for  the  first 
license  apply  to  the  cost  of  fee  for 
the  second  license  desired,  which 
would  be  a different  type  of  license? 
Also  should  the  licensee  return  his 
certificate  and  pocket  card  of  tlie 
first  license  issued  when  applying 
for  a different  type  of  license." 


» 

The  fees  and  terms  of  licenses  are  set  out  in  Section 
9 of  the  Missouri  Real  Estate  Aot,  Laws  of  Missouri,  1941, 
page  428.  This  section  reads  as  follows: 
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"The  annual  fee  for  a real  estate 
broker’s  license  shall  be  £5.00. 

When  ^ss^aed  to  a copartnership, 
association  or  corporation,  there 
shall  be  an  additional  annual  foe 
of  $2.00  for  each  member  or  officer 
who  actively  participates  in  the 
real  estate  business.  The  annual 
fee  for  such  real  estate  salesman’s 
license  shall  be  £2.50.  Every  li- 
cense granted  under  this  act  and 
every  renewal  thereof  shall  expire 
on  the  31st  day  of  December  in  the 
year  in  which  said  license  is  issued. 
The  commission  shall  issue  a new  li- 
cense for  each  ensuing  year  in  the 
absence  of  any  reason  or  condition 
which  might  warrant  the  refusal  of 
the  granting  of  a license,  upon  re- 
ceipt of  the  written  application  of 
the  applicant  and  the  renewal  fee 
herein  required.” 


We  find  no  statutory  authority  in  this  section  which 
would  authorize  the  Real  Estate  Board  in  applying  the  un- 
used balance  of  a license  fee  from  one  form  of  license  as 
a payment  on  another  form  of  license  as  therein  set  out. 
The  rule  as  to  the  refunding  of  license  foes  is  set  out 
in  37  Corpus  Juris,  Sec.  130,  page  255,  which  reads  as 
follows: 


"Refunding  or  Recovering  Fees  Paid — 1. 

Iii  General.  Wliero  the  fee  or  tax  which 
lias  been  paid  was  not  illegal  or  unau- 
thorized, it  cannot  be  recovered  back, 
irrespective  of  whether  its  payment  was 
voluntary  or  involuntary,  and  although 
the  method  of  its  collection  was  irregu- 
lar. 


"Termination  of  license.  The  unearned 
portion  of  the  money  paid  for  a license 
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nay  bo  recovered  by  the  licensee , 
where  the  license  lias  become  in- 
operative by  acts  or  circumstances 
over  which  he  lias  no  control  and 
without  his  volition,  as  where  he 
is  deprived  of  his  license  by  a 
statute  or  ordinance  which  prohibits 
the  occupation  for  which  the  license 
was  obtained,  and  in  some  Jurisdic- 
tions this  rule  is  prescribed  by 
statute.  But  this  rule  does  not  ap- 
ply where  the  license  becomes  inef- 
fective through  the  licensee’s  act 
in  voluntarily  abandoning  the  only 
place  where  it  could  be  lawfully 
exercised,  or,  in  the  aosence  of  stat- 
ute, in  voluntarily  surrendering  the 
license,  or  where  the  license  lias  been 
rightfully  and  properly  revoked  or 
canceled. 

"A  sum  deposited  with  an  application 
for  a license  may  be  recovered  on  the 
failure  or  refusal  to  issue  a license, 
without  any  fault  on  the  part  of  the 
applicant. 


The  Supremo  Court  of  this  state  lias  followod  that  rule  in 
reference  to  the  refunding  of  license  fees  paid  by  liquor 
dealers,  which  is  synonymous  to  a license  fee  paid  by 
brokers  and  salesroen  under  the  Real  Estate  Act. 

Following  this  rule  the  Supreme  Court,  in  the  case  of 
Neurner  v.  Jackson  County,  197  S.  iff.  139,  Par.  3,  said: 


"The  only  other  theory  which  might  be 
urged  as  a basis  of  recovery  is  that  a 
dramshop  licensee  upon  the  surrender  of 
his  license  is  entitled  to  a rebate  for 
the  unexpired  portion  of  the  license. 

It  would  appear,  however,  that  the  great 
weight  of  authority  is  to  the  effect 
that  a recovery  cannot  be  had  under  those 
conditions,  in  the  absence  of  a statute 
so  authorising. 
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"The  rule  Here  applicable  is  stated 
in  15  R.C.L,  315,  as  follows: 

n,It  se3ns  to  be  well  settled  tiiat 
ordinarily  a licensoo  does  not,  on 
the  voluntary  surrender  of  his  li- 
cense, become  entitled  to  the  return 
of  the  licensee  fee,  in  proportion 
to  the  unexpired  tern,  in  the  absence 
of  statutory  enactment  to  the  con- 
trary. ’ 

"To  the  same  effect  are  the  following 
authorities:  Joyce  on  Intoxicating 
Liquors,  Lee.  330;  1 Vioollen  & Thorn- 
ton on  the  l^aw  of  Intoxicating  Liquors, 
Sec.  500;  caso  note  in  16  L.H.A.  (N.S.) 
loc,  cit.  515,  and  cases  therein  cited." 


Since  wo  are  holding  that  Uxe  fee  of  one  license, 
which  Is  unused  cannot  be  applied  to  a second  license  to 
be  applied  for,  the  Real  -state  Board  would  have  no  au- 
thority to  ask  the  licensee  to  return  his  certificate  and 
pocket  card  of  the  first  license. 


CONCLUSION. 


It  Is,  therefore,  the  opinion  of  this  department 
that  If  a person  applies  for  and  is  Issued  one  type  of 
license  in  a calendar  year  and  later  in  the  year  desires 
to  apply  and  be  issued  a different  type  of  license  the  foe 
paid  for  the  first  license  cannot  be  applied  to  the  cost 
of  the  f o 3 for  the  second  license  which  would  be  a differ- 
ent type  of  license. 

It  is  furtlier  the  opinion  of  this  department  that  the 
Heal  Estate  Board  has  no  authority,  by  statute  or  otherwise, 
to  compel  a licensee  to  return  his  certificate  and  pocket 
card  of  the  first  license  issued  when  applying  for  a dif- 
ferent type  of  license. 
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lour  second  quest '.on  roads  as  follows: 


"Also  nay  we  request  an  opinion  in 
regard  to  a person  that  resides  In 
Kansas  City,  lissouri,  and  has  an 
office  in  that  City  and  aolls  prop- 
erty in  the  State  of  Kansas,  but  does 
not  sell  Missouri  property.  Would 
such  a person  have  to  qualify  and  ap- 
ply for  a Missouri  license';" 


Section  1 of  the  Missouri  ileal  Estate  Act,  Laws  of 
Missouri,  1941,  roads  as  follows  (page  425): 


"After  January  1,  1942,  it  shall  be 
unlawful  for  any  person,  copartner- 
ship, association  or  corporation, 
foreign  or  domestic,  to  act  as  a real 
estate  broker  or  real  estate  salesman, 
or  to  advertiss  or  assume  to  act  as 
such  without  a license  first  procured 
from  the  Missouri  Real  Estate  Commis- 
sion." 


Section  3 of  the  same  Act,  page  425,  partially  reads 
as  follows: 


"A  real  estate  broker  is  any  person, 
copartnership  association  or  corpor- 
ation, foreign  or  domestic,  who  ad- 
vertises, claims  to  be  or  holds  him- 
self out  to  the  public  as  a LICKMSLD 
real  estate  broker  or  dealer  and  who 
for  a compensation  or  valuable  consid- 
eration, as  a whole  or  partial  voca- 
tion, 3ells  or  offers  for  sale,  buys 
or  offers  to  buy,  exchanges  or  offers 
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to  exchange  the  real  estate  of 
others;  or  who  leases  or  offers  to 
lease,  rents  or  offers  for  rent 
the  real  estate  of  others;  or  who 
loans  money  for  others  or  offers  to 
negotiate  a loan  secured  or  to  be 
secured  by  a deed  of  trust  or  mort- 
gage on  real  property.  A real  estate 
salesj.ian,  within  the  meaning  of  this 
act.  Is  any  person,  who  for  a compen- 
sation, or  valuable  consideration  bc- 
co»u eo  associated,  eithor  directly^  or 
indirectly  with  a real  estate  bro'.'sr 
to  do  any  of  the  things  above  men- 
tioned, as  a whole  or  partial  voca- 
tion. **«**»*#*»#*  " 


In  setting  out  the  definition  of  who  should  be  requirod 
to  apply  for  licenses  as  a real  ostate  broher  or  a roal 
estate  salesman,  no  mention  is  made  as  to  the  location  of 
the  property  involved  in  the  latter,  but  they  merely  say, 
and  refer  all  tiirough  Section  3,  as  to  the  dealing  in  real 
ostate  of  others  and  negotiating  loans  of  money  for  others . 
Since  in  your  request  you  state  that  the  person  who  resides 
in  -ansas  City,  Missouri,  and  loas  an  office  in  that  city,  and 
sells  property  in  the  State  of  Kansas,  Is  holding  himself  out 
in  the  State  of  Missouri  as  a real  estate  dealer,  then,  under 
3ection  3,  ho  should  be  required  to  qualify  and  apply  for  a 
losouri  license. 


.o.  cia;siik:  . 


It  Is,  therefore,  the  opinion  of  this  department  that, 
if  a person  resides  In  i^ar.sas  City,  Missouri,  and  lias  an 
office  In  that  city,  where  he  holds  himself  out  as  a real 
estate  dealer,  but  sells  property  in  the  State  of  ansas, 
and  does  not  sell  Missouri  property,  he  should  qualify  and 
apply  for  a .Missouri  Real  Kstato  license; 

Respectfully  submitted. 


APPROVED:  V7.  J.  BURKE 

Assistant  Attorney- General 


•"ott/c,:  rarafli:  1 

Attorney- General 
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directly  or  indirectly  to  borrov/er  cost 
of  laicin;*  loan,  under  Sec.  15,  p.  424  et  aaq 
Laws  of  ho.,  1S41. 


Oigust  5,  1943 


» r.  J.  W.  xlooba,  Executive  Deere tary 
missouri  deal  estate  Co.amiauion 
Jefferson  bity,  luisaourl 
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Dear  Mr.  liob'os: 


Tills  is  to  acknowledge  receipt  of  a letter  of 
recent  date  directed  to  you  oy  hr.  E.  d.  data,  Jr.,  Chairman 
of  the  Missouri  deal  Estate  Commission,  in  which  he  request- 
ed the  opinion  of  tills  Department  on  a matter  therein  pro- 
pounded. The  question  as  sec  forth  in  his  lot ter  ia  as 
follows | 


" 'Can  licensed  usai  Estate  Erokoro, 
wao  have  always  oean  in  the  naoit  of  - 
requiring  t.ie  borrower  to  pay  for 
che  examination  of  title,  recording 
foes,  acknowledgements,  surveys,  etc., 
and  which  practice  is  tne  general 
custoia  of  the  locality  in  which  the 
loan  Is  being  made,  as  an  Inducement 
to  obtain  the*  loci , pay  a cash  premium 
to  the  borrower  or  in  lieu  thereof, 
caa  they  assume  a substantial  part  or 
all  of  the  cost  of  making  a loan,  such 
as  title  examination,  recording,  surveys 
and  30  forth. 1 

"It  is  tne  contention  of  soma  of  our 
licensed  orokers  txxat  if  this  practice 
Is  permit tea  among  licensed  real  estate 
orokers,  it  enaoles  a licensed  broker, 
doing  suen  a thing,  to  indirectly  pay  a 
foe  or  a oonrolsaion  to  the  borrower  which 
he  cannot  do  directly." 


August  5,  1943 


"Your  question,  in  our  opinion,  may  be  answered 
by  a correct  interpretation  of  the  mealing  of  Section  15 
of  the  act  created  by  the  Legislature,  movm  as  the  ''Mis- 
souri Seal  -.state  Count.  si  on  ctw  and  found  at  page  424 
at  seq.,  Lnw'8  of  Missouri,  194.1,  ' r.ic'  srctio;  15  provides 
as  follows: 

” lo  real  estate  orclcer  shall  pay  tvi y 
part  of  a fee,  co-nmiseion  or  other 
cc  pens  tion  received  by  th«  broker  to 
any  person  for  any  service  rendered  by 
such  person  to  the  broker  in  buying, 
selling,  unchanging,  leasing,  renting 
or  negotiating  u loan,  upon  any  real 
93 ■- ato , unler  such  a person  1 a 
licens  u re  1 estate  sales??:-*!!  regularly 
associated  with  such  broker,  or  a 
licensed  real  estate  broker,  or  a person 
regularly  engsgod  in  the  real  estate 
bro.cara  -e  businoa:  out  - ido  of  the  '’-tats 
of  Missouri." 

\ e f ini  noth!  g In  tl  .1;  c otic:  "hit-  would  present 
a duly  licensed  real  estate  >ro?cer  fro  = uning  a m?  jstantial 

part  or  all  o the  costs  of  inking  a Ionia,  such  as  title 
oxaminatic  i,  recording  aiul  surveys  for  a legitimate  borrower 
for  whom  the  broker  is  negotiating  a loan,  or  the  broker  may 
in  lieu  of  the  assumption  of  those  cosir  pay  to  the  borrower 
a cash  prelum  in  the  —ay  ef  \ reduction  of  the  commission* 

In  other  words,  t.  ,o  licenced  erokor  may  charge  whatever  sum 
he  destros>  to  the  borrower  for  making  a loan,  ’ c think  the 
purpose  cf  ccticn  15  was  to  prevent  n broker  ^ren  having 
runners  or  other  parsons  witho  it  licenses  find  borrowers  for 
the  broker  and  the  broker  spitting  his  eomissior  with  such 
unlicensed  pare  ns.  M course,  under  this  ~ it,  under  recti  on 
15,  a licensed  real  estate  jroker  i . permitted  to  pay  any  part 
of  a foe,  ooRuiswlon  or  other  c : > nsation  to  another  person 
v-ho  "is  a licenced  real  estate  ;aieaaan  secularly  associated 
with  such  broker,  or  a licensed  real  estate  rro^cer,  or  a person 
regularly  engaged  i.  real  estate  brokerage  business  outside  of 
the  State  of  Missouri*" 


Kr.  J 


Hobbs 


-5— 


Au  :ust  b,  1943 


Conclusion 


It  Is,  therefore,  our  opinion  that  a licensod 
real  estate  oroker  may  assuuo  a substantial  part  or  all  of 
the  costs  of  making  a lorn , such  as  title  examination, 
recording,  surveys  etc.,  or  remit  to  the  legitimate  borrower 
all  or  any  part  of  his  commission  for  negotiating  a loan, 
without  violating  the  Missouri  ieai  state  Commission  Act. 


Rospoctfully  subnit t«d. 


CQVLH.  K.  HE7.ITT 
Assistant  Attorney-General 


ARRAOVnDj 


YiCY 

A 1 1 orney- General 


CRHiEG 


Compensation  of  officers  canct  be  increased  during 
their  term  of  office. 


August  14,  1943 


Honorable  W.  A.  Holloway 
Chief  Clerk 

State  Auditor’s  Iffice 
Jefferson  City,  Missouri 


Dear  Mr.  Holloway: 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  August  13,  1943,  in  which  you  request  an 
opinion  of  this  department.  Your  request,  omitting  caption 
and  signature,  is  as  follows: 

"House  Bill  No.  542  has  been  passed  by 
the  General  Assembly  and  signed  by  the 
Governor  on  August  4,  1943. 

"This  bill  amends  Section  14030,  R.  S. 

Missouri,  1939,  by  changing  the  compen- 
sation of  the  Assessor  from  four  cents 
to  ten  cents  for  each  individual  statis- 
tical listing  of  land  acreage  filed 
with  the  Commissioner  of  Agriculture. 

The  ten  cents  to  be  paid  as  the  four 
cents  has  been  previously  paid  by  the 
State  and  County. 

"Bearing  in  mind  that  Township  Assessors 
are  elected  in  the  Spring  for  terms  of 
two  years  each,  and  that  County  Asses- 
sors are  elected  in  the  General  Election 
for  terms  of  four  years  each;  the  point 
has  been  raised  with  this  office  and  we 
therefore  desire  your  opinion  as  to  when 
the  Assessors  will  be  entitled  to  re- 
ceive their  additional  compensation  pro- 
vided for  in  House  Bill  542," 

During  the  session  of  the  62nd  General  Assembly,  held 
in  Jefferson  City,  beginning  in  January,  1943,  there  was  a 
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Concurrent  Senate  Resolution  presented  (Resolution  No.  2) 
which  recommended  and  resolved  that  an  amendment  to  the 
Constitution  be  made  declaring  that  all  laws  passed  by  the 
General  Assembly  should  become  effective  ninety  days  after 
the  signing  of  such  laws  by  the  Governor  of  this  State.  • 
This  Resolution  was  presented  in  the  form  of  an  Amendment 
to  the  Constitution  on  April  6,  1943,  to  the  electorate,  and 
the  same  passed.  Said  Amendment  provides  as  follows: 

"Amendment  repealing  Section  36,  Article 
IV,  Missouri  Constitution,  and  enacting 
new  section  providing  effective  date  of 
lews  of  General  Assembly,  except  appro- 
priation acts  and  emergency  acts. 

"JOINT  AND  CONCURRENT  RESOLUTION  sub- 
mitting to  the  qualified  voters  of  the 
state  of  Missouri  an  amendment  repeal- 
ing Section  36  of  Article  IV  of  the 
Constitution  of  Missouri  and  enacting 
in  lieu  thereof  a new  section  relating 
to  the  same  subject  establishing  the 
effective  date  of  laws,  to  be  known  as 
Section  36  of  Article  IV. 

"Be  It  resolved  by  the  Senate . the  House 
of  Representatives  concurring  therein: 

"That  at  a special  election  to  be 
called  by  the  Governor  for  that  pur- 
pose, or  at  the  general  election,  to 
be  held  in  this  state  on  the  first 
Tuesday  after  the  first  Monday  of 
November  in  the  year  1944,  there  shall  be 
submitted  to  the  qualified  voters  of 
this  state  for  adoption  or  rejection 
a prep  sition  to  repeal  Section  36  of 
Article  IV  of  the  Constitution  of  Mis- 
souri relating  to  the  effective  date 
of  laws,  and  to  enact  in  lieu  thereof 
a new  section  relating  to  the  same  sub- 
ject matter  to  be  known  as  Section  36 
of  Article  IV  and  to  read  as  follows: 
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Section  36.  No  law  passed  by  the 
General  Assembly,  except  appropria- 
tion acts,  shall  take  effect  or  go  in- 
to force  until  ninety  days  after  enact- 
ment and  approval  thereof  as  otherwise 
provided  by  this  Article,  unless  in 
case  of  an  emergency  (which  emergency 
must  be  expressed  in  t he  preamble  or  in 
the  body  of  the  act),  the  General 
Assembly  shall,  by  a vote  of  two-thirds 
of  all  the  members  elected  to  each 
hcinse,  otherwise  direct;  said  vote  to 
be  taken  by  yeas  and  nays,  and  entered 
upon  the  journal." 

It  will  be  seen  from,  a study  of  the  above  constitutional 
amendment  that  a law  passed  by  the  General  Assembly,  except  appro- 
priation acts,  camot  take  effect  until  ninety  days  after  its 
enactment  and  approval  by  the  Governor.  •‘his  appears  to  be  what 
might  be  termed  a "negative  provision,"  and  does  not  state  when 
an  act  shall  go  into  effect. 

In  view  of  that  fact  I also  wish  to  cite  you  to  Sec- 
tion 659,  R.  3.  Mo.,  1939,  which  in  part  provides  the  following: 

"A  law  passed  by  ti  e general  assembly 
shall  take  effect  ninety  days  after 
the  adjournment  of  the  session  at  which 
* it  is  enacted,  subject  to  the  following 

exceptions : 


This  statute  provides  that  a bill  shall  go  into  effect  ninety  days 
after  the  adjournment  of  the  Legislature.  A‘his  is  a positive  pro- 
vision and  consequently,  since  it  was  not  repealed  by  the  Consti- 
tution nor  in  conflict  with  the  constitutional  provision  cited 
above,  it  is  our  opinion  that  a bill  such  as  House  Bill  542  which 
does  not  include  an  emergency  clause  and  which  does  not  provide 
that  it  shall  go  Into  effect  ninety  days  after  its  passage  and 
approval,  will  take  effect  under  the  provisions  of  Section  659, 

41  • S.  Mo.  1939,  aforesaid,  ninety  days  after  the  adjournment  of 
the  session  of  the  Legislature  during  which  it  has  been  pasred. 
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I might  further  say  that  another  reason  for  this  view 
is  that  at  the  last  General  Assembly  there  was  introduced  in 
the  House  of  Representatives,  House  Bill  No.  652,  which  was  in- 
tended to  remedy  this  situation  and  in  repealing  Section  659, 
aforesaid,  was  to  provide  that  a law  passed  by  the  General 
Assembly  should  take  effeot  ninety  days  after  its  passage  and 
approval  by  the  Govornor.  However,  this  bill  failed  to  pass. 

In  view  of  the  foregoing  it  is  our  opinion  that 
House  Bill  No.  542  will  take  effect  ninety  days  from  the  adjourn- 
ment of  the  session  of  the  Sixty-second  General  Assembly,  which 
at  this  time  wo  are  unable  to  compute* 

'our  question  deals  primarily,  however,  with  the 
effective  date  of  house  Bill  No.  542  with  regard  to  township 
aac  ssors  and  count;  assessors  who  are  at  the  present  time 
holding  office  and  whether  cr  not  these  officers,  can  receive 
an  inc  ease  in  compensation  under  this  bill  or  whether,  as 
far  as  their  offices  are  concerned,  this  bill  will  not  effect 
t en  until  the  next  county  and  township  assessors  are  elected. 

The  term  of  office  and  tre  manner  in  which  the  town- 
ship assessors  are  elected  are  set  out  in  factions  13944  and 
13945,  -a.  G.  }.0b  1939.  Those  sections  provide  as  follows: 

"(13944)  •‘•he  citizens  of  the  several 
townships  in  all  counties  having 
adopted  the  township  organization  law 
of  this  state,  who  are  qualified  by  the 
Constitution  and  laws  of  this  state  to 
vote  at  general  elections,  shall  assemble 
bie  nially  on  the  last  Tuesday  in  Tarch 
at  their  usual  place  of  voting,  or  at 
such  place  in  their  respective  townships 
as  they  may  have  previously  agreed  upon, 
for  the  purpose  of  electing  township 
officers  and  such  other  officers  and 
transacting  such  other  business  as  may 
be  necessary." 


"(13945)  There  shall  be  chosen  at  the 
biennial  election  in  each  township  one 
trustee,  who  shall  be  ax  officio  treas- 
urer of  the  township,  one  township  col- 
lector, and  one  township  clerk,  who  shall 
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be  ex  officio  towns  ip  assessor,  one 
constable,  two  members  of  the  board, 
and  two  justices  of  the  peace:  Provided, 
the  same  persons  may  be  elected  members 
of  the  board  and  justices  of  the  peace, 
at  the  same  election,  and  hold  both 
offices;  also  the  same  person  may  be 
elected  constable  and  collector  at  the 
same  election  and  hold  both  offices  at 
the  same  time,  by  taking  the  proper  oath 
of  each  office  and  giving  the  bond  re- 
quired by  law." 

As  can  b8  seen  from  a study  of  these  two  sections  of  the  statutes, 
the  township  assessor  shall  be  elected  every  two  years  on  the 
last  Tuesday  in  March,  at  which  time  all  of  the  officers  of  the 
township  are  selected. 

As  far  as  county  assessors  are  concerned,  we  find 
the  regulation  as  to  their  election  in  Section  10943,  R.  S.  Ko. 
1939,  which  prescribes  the  following* 

"At  the  general  election  in  the  year  one 
thousand  nine  hundred  and  every  four 
years  thereafter,  there  shall  be  elected 
by  the  qualified  voters  of  the  several 
counties  in  this  state  a county  assessor, 
who  shall  hold  his  office  for  a term  of 
four  years,  and  until  his  successor  is 
elected  and  qualified,  unless  sooner  re- 
moved from  office:  Provided,  that  this 
section  shall  not  apply  to  the  city  of 
St.  Louis." 

As  can  be  seen  from  a study  of  the  above  section,  we  find  that 
the  county  assessors  are  elected  each  four  years,  during  the 
general  election. 

We  further  wish  to  call  attention  to  the  fact  that 
Article  XIV,  Section  8,  of  the  Constitution  of  Missouri,  pro- 
vides that  no  officer  shall  have  his  salary  or  compensation 
increased  during  his  term  of  office.  This  section  of  the  Con- 
stitution provides  as  follows: 

"The  compensation  or  fees  of  no  State, 
county  or  municipal  officer  shall  be 
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increased  during  his  tern  of  of  ice;  nor 
shall  the  term  of  any  office  be  extended 
for  a longer  perlo  i thar  that  for  which 
such  officer  was  elected  or  appointed." 

i'he  only  manner  in  which  an  officer  nay  receive 
additional  compensation  to  the  compensation  prescribed  by 
statute  during  his  term  of  office,  is  that  he  be  given  addi- 
tional duties  by  the  Legislature  and  for  such  additional  duties 
he  shall  receive  and  may  receive  an  additional  amount  to  that 
received  at  the  beginning  of  his  term.  See  Pennenny  v. 

Silvey,  302  Kc.  665,  259  S.  W.  422.  Page  2,  on  line  25  of 
House  Bill  542,  we  find  tne  following: 

"i’he  assessor  shall  receive  for  such 
additional  assessment  service  as  re- 
quired in  this  section  an  additional 
fee  of  ten  cents  for  each  individual 
statistical  listing  of  land  acreage  and 
other  accompanying  agricultural  statistics 
filed  by  him  with  the  commissioner  of 
agriculture,  which  additional  fee  shall 
be  paid  out  of  the  general  revenue  fund 
of  the  state  * * 

By  reading  the  above  provision  it  might  be  thought 
that  in  view  of  the  fact  there  is  mentioned  in  this  act  an 
additional  assessment  service,  that  the  county  assessor  and 
the  township  assessor  might  be  permitted  to  receive  the 
additional  compensation  provided  by  this  bill  in  view  of  the 
fact  that  there  is  an  additional  service  which  the  are  re- 
quired to  perform.  However,  by  a stud  of  Section  14030, 

R.  *<o . 1939,  we  find  that  the  very  same  wording  was  in 
that  section  of  the  statute  and  if  there  is  any  additional 
service  to  be  had  that  such  duty  was  provided  for  by  the 
statute  of  1939  and  not  by  House  Bill  542.  Consequently,  as 
far  as  the  officers  involved  are  concerned,  they  will  be  re- 
quired to  perform  the  same  duties  as  they  were  required  to 
perform  at  the  time  of  their  election,  the  only  difference 
being  that  instead  of  receiving  four  cents  for  each  individual 
statistical  listing  that  they  shall  receive  ten  cents.  In 
view  of  the  fact  that  this  is  in  conflict  with  Article  XIV, 
Section  8,  of  the  Constitution  of  Missouri,  it  is  the  opinion 
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of  this  Department  that  the  officers  now  holding  these  par- 
ticular offices  in  the  State  of  Missouri  will  not  be  entitled 
to  receive  the  additional  compensation  provided  by  House  Bill 
No.  542  during  the  term  of  the  office  which  they  now  hold. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  Department  that 
the  present  incumbents  of  the  offices  of  township  assessor 
and  county  assessor  in  the  State  of  Missouri  shall  not  be 
entitled  to  the  additional  compensation  provided  by  House 
Bill  No.  542,  in  view  of  the  fact  that  they  have  no  right 
to  any  additional  compensation  during  their  present  term  of 
office  and  that  such  additional  compensation  cannot  be  forth- 
coming until  the  next  term  of  these  offices. 


respectfully  submitted, 


JOHN  3.  PHILLIPS 

Assistant  Attoroey-Ge  eral 


APPROVED s 


HOY  KcKIfT.ICK 
Attorney-General 


JL 

PROBATS  JIIDGFS : Shm’ild  col_ect  fees  under  present  law  until 

House  Committee  Substitute  for  Senate_Bill  4 
oecoines  effective. 


eptember  20,  1943 


lion.  Paul  S.  Hollenoeck 
Judge  of  the  Prolate  Court 
Kories  County 
Vienna,  kiss  our  1 


Dear  Judge  Hollenbeck: 


Under  date  of  . optomoer  11,  1*143,  you  wrote  this 
office  requesting  an  opinion  as  follows: 

"Am  o.n  receipt  of  your  letter  of  eptem- 
oer  10,  1943,  in  which  you  enclosed  an 
opinion  of  Hon.  Leo  A.  Polltte  in  regard 
to  Senate  Bill  No.  4.  This  clarifies 
several  points  of  the  bill  out  would  like 
further  light  on  one  point. 

"On  page  4,  in  puragraph  5,  the  opinion 
state::  that  after  the  effective  date  of 
the  Dili  all  accountable  fees  collected 
during  such  month  must  be  paid  over  to  the 
county,  my  question  is  tnie:  can  a 
prolate  judge  collect  and  retain  all  foes 
earned  and  accrued  In  his  office  before 
Nov  o.jbor  22nd,  1943  and  retain  them?  In 
other  words,  can  a judge  collect  earned 
fees  at  this  time  and  retain  them  instead 
oi  waiting  until  a later  date  (after  the 
effective  date  of  the  bill)  and  collecting 
such  fees  aarnou  prior  to  said  effective 
date  and  having  to  pay  such  fees  over  to 
the  county? 

"I  assume,  of  oourse,  that  in  fees  col- 
lected in  the  month  of  November,  only  ruoh 
fees  as  are  collected  after  the  22nd  will 
have  to  oe  accounted  for." 
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House  Committee  ! ubstitutp  for  : enate  Bill  No.  4 
can  have  no  effect  until  tho  date  on  which  it  becomes 
effective  under  the  statutes  and  the  Constitution.  Your 
attention  is  dlrocted  to  the  following  brief  quotation  from 
the  case  of  f tate  ex  rol.  Bauer  v.  : Awards  et  al.,  136  Mo. 

360,  1.  c.  366: 

"The  revlsod  law,  oeing  the  later, 

repealed  such  parts  of  the  act  of  * 

1339  as  were  inconsistent  with  it. 

1 tate  ox  rel.  v.  Heidorn,  74  Mo.  411. 
tfhe  acT"~ of  '1831T~ provided  for  a joint 
assessment  by  the  county  and  city 
aaajssors,  and  the  revised  law  re- 
quired the  assessment  mado  by  the 
county  assessor  to  be  taken.  These 
provisions  are  irreconcila  :ly  incon- 
sistent and  the  former  was  repealed 
jy  tho  latter. 

"But  the  repeal  was  not  ef fee tod  until 
tho  revised  law  went  into  effect, 

NovomDor  1,  1389.  The  act  of  1869  was, 
therefore,  in  force  from  its  approval, 
kay  20,  until  its  repeal  November  1, 

1889." 

Your  attention  is  also  directed  to  the  following 
quotation  from  the  case  of  i tate  ex  rol.  Brunjes  v.  Bockelman, 
240  S.  W.  209,  1.  c.  212: 

"The  real  issue  in  this  caso  is  to 
determine  from  what  exact  date  such  a 
statute  speaks.  In  our  Judgment  it 
spoaics  as  of  the  date  it  oecomos  effec- 
tive and  not  otherwise. 

"In  Hice  v.  .uddiman,  10  Mich.  loc.  cit. 

135,  Christiancy,  J.,  said: 

"*It  is  very  clear  the  act  did  not  take 
effect  till  90  days  after  the  end  of  the 
session.  But  we  do  not  think  the  act 
was  therefore  void  as  to  the  election 
provided  for.  It  took  effect  in  May, 

1859,  and  must  be  understood  as  begin- 
ning to  speak  at  the  moment  when  it 
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became  a law,  and  not  jefore.  It  must 
have  the  sane  construction  ns  If  passed 
on  the  day  when  it  took  effect  and 
directed  by  a two-thirds  vote  to  take 
iimnediate  effect.  "April  next"  must 
therefore  oe  understood  as  April,  1860, 
>eing  the  next  tpril  after  the  act  took 
effect.  Any  other  construction  leads 
to  absurdity,  and  imputes  to  the  Legis- 
lature the  enactment  of  a farce  under 
all  the  solemn  forms  of  legislation.1 

"The  lav?  discus  sod  was  passed  February 
4,  1859,  and  has  not  been  passed  ?.rith 
an  emergency.  uch  a law  oecame  effec- 
tive in  90  days. 

"In  Price  v.  Hopkins,  13  Mich.  loc.  cit. 
327,  Cooley,  J.,  said: 

"*It  was  held  in  Rica  v.  huddiman,  10 
Mich.  125,  that  a statute  must  be  under- 
stood as  beginning  to  speak  the  moment 
it  takes  effect,  and  not  before;  and 
this  decision  is  in  harmony  with  that  in 
Charles  v.  Lamoerson,  1 Clark  (Iowa)  442, 
where  a statute  for  the  protection  of 
homesteads,  which  made  them  liable  fer 
all  deots  contracted  prior  to  its  passage, 
was  held  to  moan,  prior  to  its  taking 
effect,  although  that  period  was  some  time 
after  its  enactment.* 

ven  notice  cannot  and  wi.l.  not  be  taken 
of  such  statutes  until  by  their  to  mas  they 
become  effective.  Price  v.  Hopkins,  supra; 
i'&.uais  v.  Bennett,  32  Fla.  loc.  cit.  460, 

14  South,  90,  22  L.  R.  A.  48." 


rhile  the  statutes  under  consideration  in  those  cases 
were  not  salary  acts,  the  same  principles  apply  and  the  new  law 
would  not  operate  as  a repeal  of  the  old  law  until  its  effective 
date. 


Hon*  Paul  J . Hollenbeck 


fept.  10,  1943 


& 


Conclusion 


Until  House  Committee  Luoatitute  for  Senate  Bill 
No*  4,  enactod  Dy  the  62nd  General  Assembly,  becaies  effec- 
tive, fees  will  be  charged  and  collected  when  they  become 
due  by  prooate  judges  In  accordance  with  the  law  In  existence 
at  this  date. 


Respectfully  submitted. 


V,.  0.  JACKSON 

Assistant  Attorney-General 


APr'ROViD: 


ROY  McJilTfelCA 
A t t orney- Gene ra 1 
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COUNTY  COLLECTOR:  County  not  liable  for  erroneous  publication 
TAXATION:  of  notice  of  tax  sale. 


November  15,  1943 


Ur.  Ray  Ilolnes , Clerk 
County  Court  of  Oregon  County 
Alton,  Missouri 


FILED 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of  November 
3rd,  1943,  requesting  an  opinion  from  this  department,  whioh 
reads  as  follows: 


"Will  you  please  advise  whether  the  County 
is  liable  for  costs  of  publications  of  lists 
of  delinquent  tax  lands,  in  the  following 
instance;  The  Collector  of  tills  County 
started  his  publication  at  suoh  time  that 
there  would  only  be  4 days  between  the  last 
Insertion  and  the  first  lionday  in  November. 
Thereafter,  after  2 weekly  insertions,  the 
Collector  discovering  this,  the  Collector 
inserted  a notice  in  the  paper  to  the  effect 
that  there  would  be  no  tax  sales  this  year 
under  said  publication,  after  being  advised 
that  deeds  executed  upon  such  tax  sales 

would  not  transfer  title. 

% 

’’Please  advise  If  the  County  Is  liable  for 
the  costs  of  said  publications,  and  If  so 
whether  the  County  has  any  remedy  against 
the  Collector  for  reimbursement  for  said 
costs .” 


Section  11126,  R.  3,  llo.  1939,  leaves  no  doubt  In  one's 
mind  as  to  the  proper  procedure  to  be  followed  In  offering 
for  sale  delinquent  tax  lands,  which,  in  detail  and  express 
terms,  provides  for  each  and  every  prerequisite  to  a valid 


Mr . Ray  Holmes 
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sale.  The  decisions  In  this  3tate  have  repeatedly  held  that 
to  constitute  a valid  sale  there  must  be  a strict  compliance 
with  the  statutes  relative  to  the  procedure  for  offering  such 
land  for  sale. 

In  Beckwith  v.  Curd,  347  Ko.  602,  148  S.  W.  (2d)  000,  1. 
c.  802,  the  court  said: 


"We  think  the  rule  is  well  established  that 
when  an  administrative  officer  sells  prop- 
erty at  a tax  sale,  a strict  compliance  with 
the  statutes  Is  required.  **•*»»*  * * -i-* 


Also  see  Comfort  v.  Dallingal,  134  Mo.  281,  35  S.  W.  609 
1.  c.  612,  wherein  the  court  said: 


"When  the  process  of  collecting  taxes  by  the 
sale  of  lands  for  their  nonpayment  is  a sum- 
mary remedy,  as  in  the  case  at  bar,  and  the 
law  requires  that  certain  things  be  done  by 
the  officer  making  such  a sale  In  connection 
therewith,  nothing  less  than  a strict  compli- 
ance with  such  requirements  will  suffice,  and, 
unless  it  appear  that  the  law  has  been  strict- 
ly complied  with,  the  sale  will  be  void. 

-*  * * » » »>»*«»»»»*»*  » * -A  * i * 

"It  would  be  a dangerous  principle  to  adopt, 
that  titles  to  land  derived  from  tax  sales 
may  be  sustained  partly  by  record  and  partly 
by  parol  proof.  The  publication  of  notice  of 
the  tax  sale,  the  certificate  that  3uch  notice 
had  been  given,  and  filing  the  sane  in  the 
office  of  the  city  auditor  in  the  manner  and 
time  prescribed  by  law,  were  prerequisites  to 
the  validity  of  the  tax  deeds.  And  ’any  neg- 
lect of  the  officer  selling  land  for  the  non- 
payment of  taxes,  which  deprives  the  owner  and 
bidders  of  the  full  information  the  law  inten- 
ded to  give  them,  renders  the  sale  invalid.’ 
Jarvis  v.  Silliman,  21  Wis.  607." 


Mr.  Kay  Holmes 
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— V>  — 


In  Lar.iar  Township  v.  City  of  Lamar,  261  .o.  171,  1.  c. 
189,  the  court  held  that  officers  are  not  generel  agents  and 
their  duties  are  usually  prescribed  by  statute,  the  persons 
dealing  with  them  do  so  with  full  knowledge  of  the  law  which 
limits  their  authority  and  that  if  the  officers  fail  to 
follow  their  statutory  duty  public  policy  demands  that  the 
cestui  que  trust,  which  in  this  case  would  be  the  county, 
sliall  not  suffer.  It  is  stated  in  the  following  language: 


"Officers  are  creatures  of  the  law,  whose 
duties  are  usually  fully  provided  for  by 
statuto.  In  a way  they  are  agents,  but 
they  are  never  general  agents,  in  the  3ense 
tliat  they  are  hampered  by  neither  custom  nor 
law  and  in  txie  sense  that  they  are  absolitely 
free  to  follow  their  own  volition.  Parsons 
dealing  with  them  do  so  alv/ays  with  full 
knowledge  of  the  limitations  of  their  agency 
and  of  the  laws  which,  proscribing  their 
duties,  hedge  them  about.  They  aro  trustees 
as  to  the  public  money  which  comes  to  their 
hands.  The  rules  which  govern  this  trust 
are  the  law  pursuant  to  which  the  money  is 
paid  to  then  and  the  law  by  which  they  in 
turn  pay  It  out.  . ianifestly,  none  of  the 
reasons  which  operate  to  render  recovery  of 
money  voluntarily  palu.  under  a mista.ce  of 
law  by  a private  person,  applies  to  an  officer. 
The  law  which  fixes  xils  duties  is  his  power  of 
attorney;  If  he  neglect  to  follow  it,  his 
cestui  que  trust  ought  not  to  suffer.  In  fact, 
public  policy  requires  that  all  officers  be 
required  to  perform  their  duties  within  the 
strict  limits  of  their  legal  authority." 


In  view  of  the  foregoing  authorities  the  County  Collector, 
In  failing  to  follow  trie  law  as  provided  under  Section  11126, 
supra,  which  requires  a list  of  such  delinquent  lands  and  lots 
be  published  for  three  consecutive  weeks,  the  last  insertion  to 
be  at  least  fifteen  days  prior  to  the  first  Monday  in  November, 
did  not  in  any  manner  bind  the  county  for  the  expense  of  publi- 
cation. Had  such  statute  been  strictly  followed  by  the  County 
Collector  such  expenses  for  newspaper  publication  would  have 
been  paid  out  of  the  County  Treestiry  and  taxed  as  part  of  the 
costs  of  the  sale  of  such  lands  a d lot*'. 


Mr.  Ray  Holmes 
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It  lias  been  held  that  when  a public  officer  under  the 
law  Is  required  to  perform  a ministerial  act  /md  for  some 
reason  fails  to  perform  such  function,  then  if  any  difficul- 
ties occur  he  is  personally  liable  to  the  person  damaged. 

In  Burton  Machinery  Co.  v.  Ruth,  194  Mo.  App.  194,  1.  c. 
197,  the  court  said: 


"fIt  is  .veil  settled  rule  that  where  the 
law  requires  absolutely  a ministerial  act 
to  be  done  b/  a public  officer,  and  he 
neglects  or  refuses  to  do  the  act,  he  is 
liable  in  damages  at  the  suit  of  a person 
injured.  In  such  cases  a mistake  as  to 
his  duty  and  an  honest  intention  Is  no 
defense.  (Amy  v.  Supervisors,  11  Wall. 
136;  Ins.  Co.  v.  leland,  90  Mo.  177,  2 
S.  W.  431;  . eohaai  on  Officers,  sec.  664.  ' 
(knox  County  v.  Ilunolt,  110  Mo.  67,  74 
and  75,  19  3,  W.  628;  'teadly  v.  Stuckey, 
113  Mo.  App.  582,  585,  07  S.  W.  1014; 

State  ex  rel.  Wheeler  v.  Adams,  101  Mo. 
App.  468,  471,  74  S.  W.  497.)" 


In  Smith  v.  Berryman,  272  Mo.  365,  1.  c.  374,  the  court 

said: 


"The  caso3  cited  to  us  by  learned  counsel, 
as  is. so  clearly  pointed  out  by  Judge 
REYNOLDS  (Smith  v.  Berryman,  173  Mo.  Acp. 

1.  c.  161),  are  not  in  point,  and  are 
readily  to  be  distinguished  from  the  situa- 
tion confronting  us.  Those  cases  simply 
hold  that  an  action  will  lie  against  an 
officer  whose  duty  it  Is  to  perform,  but 
who  refuses  to  perform,  a ministerial  act. 
There  can  be  no  doubt  upon  this  point,  and 
no  one  would  be  so  bold  as  to  contend  other- 
wise, especially  in  a case  which  does  not 
call  for  the  exercise  of  official  discretion. 
If  the  rule  were  not  so,  no  suit  would  lie 
against  an  officer  upon  his  official  bond 
by  a citizen,  injured  by  a failure  _to  cor- 
rectly or  timely  perform  a ministerial  duty." 
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The  duty  placed  on  the  Collector,  under  Section  11126, 
supra,  of  publishing  notice  in  newspapers,  and  the  setting 
out  of  the  time  sane  shall  be  published,  makes  the  Collector’s 
performance  nothing  more  tl*an  a ministerial  act.  It  leaves 
no  discretion  whatsoever  to  the  Collector,  but  he  must  follow 
strictly  the  provisions  of  said  act. 


COUCLUSIOIJ 


It  Is,  therefore,  the  opinion  of  this  department  that 
t'ne  order  of  publication  is  the  result  of  a ministerial  act 
and,  since  said  publication  was  erroneous,  under  the  statute 
there  is  no  liability  against  the  County  for  said  publication. 


Respectfully  submitted, 

\ 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney-General 


APPROVED: 


ROY  McKITTiilC.. 

Attorney-General 


ARII : CAP 


MISSOURI  REAL  ESTATE  Auctioneer  not  required  to  obtain 
COMMISSION  ACT:  license  from  Missouri  Keal  Estate 

Commission  to  sell  real  estate  at 
AUCTIONEER:  public  sale. 


November  10,  1943 


Mr.  J.  V.'.  Hobbs,  Secretary 
Missouri  Real  Estate  Commission 
222  Monroe  Street 
Jefferson  City,  Missouri 


FILED 


Dear  Mr.  Hobbs: 


We  have  for  attention  your  letter  of  November  12th, 
requesting  an  official  opinion  from  this  department  on 
the  question  contained  in  your  letter  reading  as  follows: 


"In  many  sections  of  the  State  auctioneers 
are  selling  real  estate  sometimes  along 
with  household  furniture  and  other  equip- 
ment and  many  times  the  real  estate  by 
itself,  they  of  course  charge  the  regular 
auctioneer's  fee  or  the  real  estate  fee 
for  such  services.  Under  our  law  wouldn't 
the  auctioneer  have  to  apply  and  receive 
a real  estate  license"" 


You  desire  to  know  whether  a regular  auctioneer  must 
prooxire  a license  from  the  Missouri  Real  -state  Commission 
before  he  is  entitled  to  sell  real  estate  either  in  con- 
junction with  household  furniture  or  to  sell  real  estate  as 
one  sale. 

Tlie  U.  ssouri  Real  Estate  Commission  Act  was  enacted  by 
the  General  Assembly  in  1941  and  may  be  found  at  pages  424, 
et  seq..  Laws  of  Missouri,  1941. 

The  first  section  of  said  Act  provides: 


"After  January  1,  1942,  it  shall  be  unlaw- 
ful for  any  person,  copartnership,  associa- 
tion or  corporation,  foreign  or  domestic. 
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; r . J.  W.  Hobbs 


to  act  as  a real  estate  broker  or  real 
estate  salesman,  or  to  advertise  or 
assume  to  act  as  such  without  a license 
rirst  procured  from  the  Missouri  Heal 
state  Commission." 


Section  3 of  said  Act  defines  what  is  termed  a real 
estate  broker  and  the  latter  part  of  said  section  provides 
as  follows: 


"*  » » nor  shall  this  act  apply  to  any 
person  who  does  not  advertise  ot  hold 
himself  out  to  the  public  as  a licensed 
real  estate  broker  or  dealer  and  who 
might,  occasionally,  buy  or  offer  to  buy, 
or  sell  or  offer  to  sell,  or  rent  or 
lease  or  offer  to  rent  or  lease  any  real 
estate,  or  to  loan  or  offer  to  loan  money 
secured  by  real  estate." 


The  business  and  profession  of  a public  auctioneer  has 
been  recognized  by  the  Laws  of  Missouri  since  1825,  where  such 
recognition  is  found  at  page  160;  and  since  that  time  auction- 
eers have  been  licensed  to  conduct  the  trade  or  business  of 
public  auctioneers. 

Section  14912,  R.  S.  Mo.  1939,  provides  as  follows: 


"No  person  siiall  exercise  the  trade  or 
business  of  a public  auctioneer  by  sell- 
ing any  goods  or  other  property  subject 
to  duty  under  this  chapter,  or  real  es- 
tate, without  a license." 


Section  14913,  R.  S.  Mo.  1939,  provides  as  follows: 


"Every  person  who  siiall  exercise  the  trade 
or  business  of  an  auctioneer  without  a 
license  siiall  be  liable  for  the  amount  of 
duty  payable  by  law  on  the  property  sold." 
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Section  14915,  R.  S.  Mo.  1939,  provides  as  follows: 


"The  licenses  shall  be  under  the  seals 
of  the  respective  county  courts,  signed 
by  the  clerk,  and  shall  authorize  the 
persons  to  whom  granted  to  exercise  the 
trade  and  business  of  auctioneers,  by 
selling  any  property,  real  or  personal, 
by  auction  within  the  county  for  the 
period  of  time  specified  in  such  license." 


It  will  be  noted  that  a public  auctioneer,  under  Sections 
14912  and  14915,  supra,  has  a right  to  sell  real  estate  or  real 
property  if  he  has  secured  a license  as  provided  in  Chapter 
116,  R.  S.  Ilo.  1939.  The  business  of  a public  auctioneer  who 
sells  personal  property  or  real  estate,  occupies  an  entirely 
different  field  from  the  real  estate  broker,  and  we  do  not 
think  it  was  the  intention  of  the  Legislature  to  require  a 
public  auctioneer,  who  lias  been  duly  licensed  by  the  State  of 
Missouri  to  sell  at  public  auction  personal  and  real  property, 
to  secure  an  additional  license  from  the  Missouri  Real  Estate 
Commission  in  order  to  sell  real  estate  in  his  trade  or  business 
of  public  auctioneer. 


CONCLUSION 


It  is,  therefore,  our  opinion  that  a duly  licensed  public 
auctioneer  is  not  required  to  secure  a license  from  the  Missouri 
Real  Estate  Commission  to  sell  real  estate  as  a part  of  his 
business  as  such  public  auctioneer. 


Respectfully  submitted. 


COYELL  R.  HEWITT 
Assistant  Attorney-General 


APPROVED: 


Attorney-General 


CRH:  CP 


:y  ■ 


CRIMINAL  COSTS:  Solvent  convicted  defendant  in  c.e -nties 
CRIMINAL  LAW:  of  the  third  class  liable  for  board  bill 

accruing  while  committed  to  jail  by 
lawful  authority  as  part  of  costs. 


JOHN  U9  DALTON 

xxxxxxxxxxx 


FI  LED 


Honorable  Robert  L.  Iioy 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 


February  17,  1953  John  C.  Johnsen 

xxxxxxxx 


Dear  Sir: 

This  opinion  is  written  in  response  to  your  request  dated 
January  29,  1953,  which  request  for  opinion  reads,  in  part,  as 
follows : 


"This  letter  is  being  written  at  the 
joint  request  of  the  Magistrate,  the 
Circuit  Clerk  and  the  Prosecuting 
Attorney  of  Saline  County  and  respect- 
fully requests  a ruling  on  the  questions 
hereinafter  propounded.  The  questions 
have  to  do  with  the  subject  of  the  in- 
clusion of  the  board  bill  of  prisoners 
in  counties  of  tho  third  class  in  taxing 
the  costs  against  a defendant  who  is 
solvent  and  able  to  pay  the  costs. 

i*  -:*r  » :>  -fi- 

"The  first  question  which  arises  Is 
whether  or  not  in  class  3 counties  the 
uoard  bill  of  a prisoner  may  ever  be 
taxed  as  costs  against  a solvent  defend- 
ant in  view  of  the  specific  provision  of 
Section  221.100  authorizing  a board  bill 
to  be  taxed  as  costs  in  class  1 and 
' class  2 counties.  If  such  board  bill  may 
not  be  taxed  as  costs  against  a prisoner 
in  class  3 counties  then  the  answer  to 
the  questions  hereinafter  propounded  is 
pretty  well  settled.  Assuming  that  such 
board  bill  may  be  taxed  as  costs  and 


Honorable  Robert  L.  Hoy 


collected  from  the  defendant  by  reason 
of  the  general  provisions  of  sections 
221.070  and  221.160  several  practical 
questions  arise  with  reference  to  the 
computation  of  the  time  of  ascertainment. 

"Now  limiting  this  matter  to  class  3 
counties  and  solvent  defendants,  may  I 
propound  you  three  questions: 

"First,  where  defendant  is  arrested  for  a 
misdemeanor  committed  in  the  presence  of 
the  officer,  e.g.  careless  and  reckless 
driving,  on  a Saturday  night,  held  over 
till  Monday  and  pleads  guilty  or  is  con- 
victed and  fined,  is  there  any  way  to 
include  Sunday's  board  bill  in  the  costs 
paid  by  the  defendant?  Apart  from  the 
practical  matter  of  determining  the  amount, 
is  he  in  jail  'committed  by  lawful  author- 
ity* until  the  charge  is  filed  and  the 
defendant  is  brought  before  the  court?  If 
so,  how  is  the  amount  determined? 

"Second,  where  defendant  is  sentenced  to 
jail  by  the  Magistrate,  e.g.  thirty  days 
for  common  assault,  and,  at  the  end  of  his 
sentence  defendant  wishes  to  pay  his  costs 
and  be  released,  is  his  board  bill  accruing 
after  he  is  committed  for  failure  to  give 
bond  pending  trial  and/or  his  board  bill 
accruing  after  sentence  to  be  taxed  as  costs 
and  collected  from  the  defendant?  If  so, 
how  Is  the  amount  determined? 

"Third,  where  defendant  is  sentenced  to  the 
penitentiary  and  has  accumulated  a board  bill 
pending  trial  in  the  Circuit  Court,  he  failing 
to  make  bond  after  preliminary  examination, 
and  the  defendant  is  financially  able  to  pay, 
and  execution  would  collect  it,  is  the  board 
bill,  computed  as  provided  for  in  section 
221.090  and  certified  to  the  Circuit  Clerk  by 
the  County  Clerk  in  the  same  manner  as  if  It 
were  to  be  paid  by  the  state,  a proper  charge 
to  be  included  in  the  fee  bill  for  which  exe- 
cution should  issue?  «•  * #n 
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,e  shall  answer  the  questions  in  the  order  propounded. 

The  basic  question  is  whether  the  board  bill  of  a prisoner 
may  ever  be  taxed  as  costs  against  a solvent  defendant  in  a 
county  of  the  third  class. 

To  answer  this  we  must  resort  to  the  specific  statutes  on 
the  subject  of  criminal  costs  because  costs  were  unknown  to  the 
common  law,  hence  one's  right  to  costs  is  wholly  dependent  on 
statutory  provisions  allowing  them. 

In  the  case  of  In  re  Thomasson,  159  3.W.  (2d)  626,  l.c. 

6 28,  affirming  119  3.W.  (2d)  If 33,  the  court  said: 

in  the  first  place  costs  were 
unknown  to  the  common  law  and  one's 
right  to  costs  is  now  wholly  dependent 
on  statutory  provisions  allowing  them. 

And  such  statutes  are  strictly  construed. 

7 R.C.L.,  Sec.  2,  p.  78I;  Van  Trump  v. 

Sanneman,  193  Mo.  App.  6l7,  I87  S..«.  12lfj 
lix  parte  Nelson,  253  Mo.  627,  l62  S.W. 

167.  * * 

As  a further  rule  of  construction,  it  is  well  established 
that  all  statutes  on  the  same  subject  matter  must  be  construed 
together  so  as  to  give  effect  to  each,  if  possible. 

Section  550.010,  ESMo  19if9*  reads  as  follows: 

".Yhenever  any  person  shall  be  convicted 
of  any  crime  or  misdemeanor  he  shall  be 
adjudged  to  pay  the  costs,  and  no  costs 
incurred  on  his  part,  except  fees  for 
board,  shall  be  paid  by  the  state  or 
county.”  (Emphasis  ours.) 

It  appears  from  reading  the  above  statute  that  the 
Legislature  contemplated  that  fees  for  board  would  be  included 
in  the  cost  bill  chargeable  against  the  defendant  and  that  such 
fees  were  part  of  the  costs  incurred  on  behalf  of  the  defendant. 

Reading  this  section  together  with  Section  221.070,  RSMo 
19lf9#  and  Section  221. 090,  RSMo  19^9*  strengthens  our  conclusion 
that  the  board  bill  of  a prisoner  committed  co  the  common  jail 
by  lawful  authority  would  be  taxed  as  costs  against  the  defendant. 


-3- 


Honorable  Robert  L.  Hoy 


Section  221,070,  supra,  reads: 

"Every  person  who  shall  be  committed  to 
the  common  jail  within  any  county  in  this 
state,  by  lawful  authority,  for  any  of- 
fense or  misdemeanor,  if  he  shall  be  con- 
victed thereof,  shall  bear  the  expense  of 
carrying  him  or  her  to  said  jail,  and  also 
his  or  her  support  while  in  jail,  before  he 
or  she  shall  be  discharged;  and  the  property 
of  such  person  shall  be  subjected  to  the 
payment  of  such  expenses,  and  shall  be  bound 
therefor,  from  the  time  of  his  commitment, 
and  may  be  levied  on  and  sold,  from  time  to 
time,  under  the  order  of  the  court  having 
criminal  jurisdiction  in  the  county,  to 
satisfy  such  expenses," 

Section  221,090,  supra,  reads: 

"1,  In  each  county  of  the  third  or  fourth 
class,  the  sheriff  shall  furnish  wholesome 
food  to  each  prisoner  confined  in  the 
county  jail.  At  the  end  of  each  month, 
lie  shall  submit  to  the  county  court  a state- 
ment supported  by  his  affidavit,  of  the 
actual  cost  incurred  by  him  in  the  boarding 
of  prisoners,  together  with  the  names  of 
the  prisoners,  and  the  number  of  days  each 
spent  in  jail.  The  county  court  shall 
audit  the  statement  and  draw  a warrant  on 
the  county  treasury  payable  to  the  sheriff 
for  the  actual  and  necessary  cost, 

"2,  iVhen  the  final  determination  of  any 
criminal  prosecution  in  a county  of  the 
third  or  fourth  class  shall  be  such  as  to 
render  the  state  liable  for  costs  under 
existing  laws,  it  shall  be  the  duty  of  the 
county  clerk  to  certify  to  the  clerk  of 
the  circuit  court  or  court  of  common 
pleas  in  which  the  case  was  determined, 
the  amount  due  the  county  for  boarding  any 
prisoner  who  was  a party  in  such  case. 

It  shall  then  be  the  duty  of  tho  clerk  of 
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the  court  in  which  the  case  was  determined 
to  lnclucLe~In  the  bill  of  coat's  against 
the  state,  aTl  fees  v/hlcE  are  properly 
chargeable  to  the  state  .Tor  The  board  of 
such  prisoner 37^  (Emphasis'  ours. ) 

Tho  state  or  county  is  liable  for  certain  criminal  costs 
under  certain  conditions  only  in  tho  event  that  the  defendant 
is  unable  to  pay  them. 

Section  550.020,  RSIio  I9I4.9,  provides,  in  part: 

"In  all  capital  cases  in  which  the  defendant 
shall  be  convicted,  and  in  all  cases  in 
which  the  defendant  shall  be  sentenced  to 
imprisonment  in  the  penitentiary,  and  in 
cases  where  such  person  Is  convicted  of  an 
offense  punishable  solely  by  imprisonment 
in  the  penitentiary  and  is  sentenced  to 
imprisonment  in  the  county  Jail,  workhouse 
or  reform  school  because  such  person  is 
under  the  age  of  eighteen  years,  the  state 
shall  pay  the  costs,  if  the  defendant  shall 
be  unable  to  pay  them,  except,  costs  in- 
curred  on  Behalf  of  defendant."  (Emphasis  ours.) 

Section  550.030,  RSMo  19^9»  provides  as  follows: 

"When  the  defendant  is  sentenced  to  imprison- 
ment in  the  county  Jail,  or  to  pay  a fine, 
or  both,  and  Is  unable  to  pay  the  costs,  the 
county  in  which  the  Indictment  was  found  or 
information  filed  shall  pay  the  costs,  ex- 
cept such  as  were  incurred  on  the  part  of 
the  defendant."  (Emphasis  ours.) 

Under  Section  550.010,  supra,  the  only  costs  incurred  on 
behalf  of  a convicted  defendant  which  the  state  or  county  in 
any  event  can  be  required  to  pay  are  the  costs  for  board. 

Under  Sections  550.020  and  550.030,  supra,  the  state  or  county, 
as  the  case  may  be,  is  liable  for  that  cost  only  if  the  con- 
victed defendant  is  unable  to  pay. 

„e  take  it  then  that  the  board  bill  for  a convicted 
defendant  is  "properly  chargeable"  (Section  221.090,  supra) 
to  the  state  In  the  event  that  the  convicted  defendant  is  unable 
to  pay,  subject,  of  course,  to  the  other  restrictions  contained 
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in  Section  550.02.0,  supra.  We,  therefore,  do  not  believe  that 
paragraph  2 of  Section  221,090,  supra,  removes  the  liability  of 
the  convicted  defendant  for  his  board  bill,  but  rather  serves 
to  clarify  the  fact  that  such  item  of  expense  is  jjart  of  the 
costs  to  be  assessed  in  the  case. 

Although  Section  221.100,  RSLIo  19^-9#  with  respect  to  the 
board  of  prisoners  in  counties  of  the  first  and  second  classes, 
is  phrased  differently  than  Section  221.090,  supra,  we  do  not 
believe  that  it  would  have  the  effect  of  altering  the  conclusion 
above  reached  under  other  sections  that  the  board  bill  of  a 
convicted  defendant  in  a county  of  the  third  class  may  properly 
be  assessed  against  such  defendant  and  collected  from  him  if 
he  be  financially  able  to  pay. 

Having  resolved  the  basic  question,  we  now  turn  to  the 
question  designated  ‘'First"  in  the  request  for  opinion. 

Section  5ij4«170,  RSMo  19^9>  provides: 

"All  persons  arrested  and  confined  in  any 
jail,  calaboose  or  other  place  of  confine- 
ment by  any  peace  officer,  without  warrant 
or  other  process,  for  any  alleged  breach 
of  the  peace  or  other  criminal  offense,  or 
on  suspicion  thereof,  shall  be  discharged 
from  said  custody  within  twenty  hours  from 
the  time  of  such  arrest,  unless  they  shall 
be  charged  with  a criminal  offense  by  the 
oath  of  some  credible  person,  and  be  held 
by  warrant  to  answer  to  such  offense;  and 
every  such  person  shall,  while  so  confined, 
be  permitted  at  all  reasonable  hours  during 
the  day  to  consult  with  counsel  or  other 
persons  in  his  behalf;  and  any  person  or 
officer  who  shall  violate  the  provisions 
of  thi3  section,  by  refusing  to  release  any 
person  who  shall  be  entitled  to  such  re- 
lease, or  by  refusing  to  permit  him  to  see 
and  consult  with  counsel  or  other  persons, 
or  who  shall  transfer  any  such  prisoner  to 
the  custody  or  control  of  another,  or  to 
another  place,  or  prefer  against  such  per- 
son a false  charge,  with  intent  to  avoid 
the  provisions  of  this  section,  shall  be 
deemed  guilty  of  a misdemeanor." 
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There  is  no  question  but  that  an  officer  has  the  authority 
to  arrest  without  a warrant  for  a misdemeanor  committed  in  his 
presence,  and,  under  the  last-quoted  section,  may  have  such 
person  confined  for  not  more  tlian  twenty  hours.  At  the  expira- 
tion of  said  twenty-hour  period  such  person  shall  be  discharged 
unless  prior  to  such  expiration  he  shall  have  been  charged  with 
a criminal  offense  by  the  oath  of  scsne  credible  person,  and  held 
by  warrant  to  answer  to  such  offense.  It  follows,  therefore, 
that  for  the  first  twenty  hours  of  the  defendant's  confinement 
under  the  hypothetical  submitted  he  has  been  "committed  * * -* 
by  lawful  authority”  within  the  meaning  of  Section  221.070, 
oupra.  To  rule  otherwise  would  be  to  hold  that  the  original 
confinement  was  unlawful  and  render  Section  554*170,  supra, 
meaningless. 

After  twenty  hours  have  passed  following  the  lawful  arrest 
and  confinement  of  a defendant  without  a warrant  and  the  de- 
fendant has  not  been  charged  with  a crlminul  offense  by  the 
oath  of  some  credible  person,  and  held  by  warrant  to  answer  to 
such  offense,  it  would  seem  that  thereafter  he  Is  no  longer 
"committed  n * «■  by  luwful  authority”  and  is  entitled  to  be 
released.  Board  bill  accruing  thereafter  should  not  be  charge- 
able as  costs.  .Ye  realize  that  practical  difficulties  may 
present  themselves  under  the  hypothetical  submitted,  but  v/e 
know  of  no  exception  to  the  twenty-hour  rule  contained  in 
Section  544*170,  supra,  just  because  the  twenty-hour  period 
happens  to  expire  on  Sunday. 

The  amount  of  costs  chargeable  to  the  convicted  defendant 
for  board  bill  should  be  determined  as  provided  in  Section 
221.090,  supra.  That  amount  Is  the  actual  and  necessary  cost 
incurred  by  the  sheriff  in  the  boarding  of  3uch  prisoner. 

Questions  designated  "Second"  and  "Third"  in  the  request 
for  opinion  deal  with  other  situations  under  which  the  defendant 
is  committed  to  the  jail.  The  basic  problem  presented  in  each 
of  them  is  whether  he  has  been  "committed  ■>  a x by  lawful 
authority." 

Section  532.460,  RSMo  1949#  with  regard  to  bail,  provides: 

"When  the  Imprisonment  is  for  a criminal 
or  supposed  criminal  matter,  the  court  or 
magistrate  before  whom  the  prisoner  3hall 
be  brought,  under  the  provisions  of  this 
chapter,  shall  not  discharge  him  for  any 
informality,  insuf f lciency  or  irregularity 
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of  the  commitment ; but  if,  from  the  ex- 
amination taken  and  certified  by  the  com- 
mitting magistrate,  or  other  evidence,  it 
appear  that  there  is  sufficient  legal  cause 
for  commitment,  he  shall  proceed  to  take 
bail,  if  the  offense  be  bailable,  and  good 
bail  be  offered;  if  not,  shall  commit  the 
prisoner  to  Jail.” 

Assuming  no  other  defects  in  the  proceeding,  the  defendant 
is  lawfully  committed  both  after  failure  to  make  bail  pending 
trial  and  after  sentence  whether  before  a magistrate  or  in  the 
circuit  court  so  that  in  either  or  both  of  such  events  the  con- 
victed defendant  would  be  liable  for  costs  for  board  accruing 
thereafter. 

The  fact  that  these  costs  accruing  after  having  been 
"committed  » * by  lawful  authority"  and  prior  to  actual  con- 
viction are  to  be  treated  the  same  as  costs  accruing  after 
conviction  is  clarified  by  Section  221. l6o,  RSMo  1949*  which 
reads : 

"The  expenses  of  imprisonment  of  any 
criminal  prisoner,  such  as  accrue  before 
conviction,  sliall  be  paid  in  the  same 
manner  as  other  costs  of  prosecution  are 
directed  to  be  paid;  and  those  which 
accrue  after  conviction  shall  be  paid 
as  is  directed  by  the  law  regulating 
criminal  proceedings." 

This  would  seem  to  answer  both  of  the  questions  designated 
"Second"  and  "Third"  in  the  request  for  opinion.  Here  again 
the  amount  would  be  determined  as  directed  in  Section  221.090, 
supra,  i.e.,  the  actual  and  necessary  costs  incurred  by  the 
sheriff  in  boarding  such  prisoner. 


CGNCLUSIOH 


It  is  the  opinion  of  this  office  tiiat  in  a county  of  the 
third  class  the  board  bill  of  a convicted  defendant  is  a part 
of  the  costs  to  be  assessed  in  the  case;  that,  if  such  defend- 
ant is  solvent  and  able  to  pay  the  costs,  such  board  bill 
should  be  Included  in  the  costs  assessed  against  the  defendant 
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and  he  should  be  required  to  pay  such  costs  among  others;  that 
a defendant  Is  "committed  * ■>  by  lawful  authority"  within 

the  meaning  of  Section  221,070,  RSMo  19^9*  if  he  is  arrested 
by  an  officer  without  a warrant  for  a misdemeanor  committed  in 
the  presence  of  the  officer,  but  that  after  the  expiration  of 
twenty  hours  if  no  warrant  has  issued,  he  is  no  longer  "committed 
» * «•  by  lawful  authority;"  that  a defendant  is  "committed  * * * 
by  lawful  authority"  within  the  meaning  of  Section  221.070,  RSMo 
I9I4.9,  either  after  failing  to  make  bail  pending  trial  or  after 
sentence  whether  before  a magistrate  or  in  the  circuit  court 
and  that  his  board  bill  accruing  after  either  of  those  dates 
should  be  included  in  the  costs  assessed  against  him;  and  that 
the  amount  of  the  board  bill  chargeable  to  such  convicted  de- 
fendant as  costs  is  determined  as  set  forth  in  Section  221,090, 
RSMo  19^9»  i.e.,  the  actual  and  necessary  costs  incurred  by  the 
sheriff  in  boarding  such  prisoner. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Mr.  John  Inglish. 


Yours  very  truly. 


J.i  i : ml 


JOHN  K.  DALTON 
Attorney  General 


OFFICERS:  A County  Treasurer  who  marries  after  being  elected  may 
sign  her  marital  name  to  official  documents. 


:<iarch  G,  1943 


I.'isa  i'auline  lopen 
.ronsurcr,  Colo  County 
Jefforson  i<ity,  irsouri 


\ ear  F Iss  Fopen : 


This  is  to  acknowledge  receipt  of  your  opinion  ro- 
quofit  dni  cd  f arch  4,  1943,  which  we  quote: 


"I  havo  just  rocently  married  and 
would  like  an  opinion  as  to  the 
correct  stylo  of  name  to  use  when 
executing  papers  In  the  futuro. 

"flould  it  be  correct  for  me  to  sign 
s:  me  with  my  married  name  or  lot  it 
remnin  i'auline  Uopon  under  which  I 
was  oloctod?" 


There  is  no  constitutional  or  statutory  provision 
which  covets  your  situation,  nor  could  any  cases,  directly 
in  point,  be  found,  however,  the  purpose  of  a signature 
is  first  to  authenticate  tho  document  to  which  it  is  attach- 
ed, and  secondly.  It  is  made  for  the  purpose  and  with  the 
intent  that  the  individual  signing  the  writing  will  be 
bound  thereby,  0.  J.  Volume  b9,  section  3,  page  719.  It 
might  also  bo  considered  ns  an  set  of  identification,  that 
is,  tho  signing  of  tho  name  Identifies  the  document  as 
being  signed  by  that  particular  person.  Fames  are  given 
for  the  purpose  of  identification,  for  separating  that 
object  or  individual  from  similor  objects  or  individuals. 

You,  as  a f orson,  have  not  ceased  to  be  the  person  you  wore 
when  elected,  merely  becauso  y< u married.  You  meroly  accept- 
ed a new  status  and  assumed  your  husband’s  name.  Henceforth 
you  will  be  known  ^nd  identified  by  your  carried  name.  Your 
purpose  and  Intent  to  be  bound  by  the  signing  of  ycur  married 
name  will  be  the  same  as  when  you  signed  under  your  maiden 
name . 


Mss  iflulinc  Uopen 
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However,  In  order  to  be  perfectly  safe  yon  way  sign 
your  married  name,  and  below  It  in  parenthesis  put  your  nalden 
name.  !or  example: 

Ira.  r>am  C.  Irek  (married  name) 

(nee  flss  Jessica  Cox) 


At  lesst  you  could  effectively  sign  your  documents  as 
shown  by  the  example  for  a reasonable  length  of  tine,  or  until 
you  became  sufficiently  Identified  by  your  married  name  to  dis- 
pense with  the  addition  of  your  maiden  name. 

It  is  also  the  suggestion  of  this  office  that  you  have 
your  marriage  certificate  put  on  record  in  this  county. 


CONCLUSION 


A signature  by  you,  in  your  official  capacity 
ireasurcr,  under  your  married  name  would  be  legal  and 


b s County 
ef  ective. 


Respectfully  submitted 


L ' 

Assistant  Attorney  General 


A*  i V'.l  : 


.1'  VcTPl  — 

Attorney  Jenersl  of  i issouri 


C?i:  A.. 


RECORDER  OP  DEEDS 

AND  RECORDS:  Recorded  instruments  once  recorded  cannot 

be  changed  on  the  same  record. 


i.larch  29,  1945 


4 


Hr.  C.  b.  hud son 
Recorder  of  Deeds 
Lawrence  County 
•H . Vernon,  i is sour i 


Dear  oir* 


V.e  are  in  reoeipt  of  your  rd 
under  date  of  iJarch  26,  1945,  whid. 


quest  for  an  opinion, 
h reads  as  follows : 


"I  am  inclosing  a letter  from  a lady, 
where  she  asks  a minor  change  be  made 
in  her  marriage  license.  The  letter 
will  explain  better  perhaps  than  1 
could  just  what  she  wants.  Am  1 per- 
mitted to  do  this  at  her  request?  Also, 
there  is  a woman  working  in  an  abstract 
office  here,  who  is  quite  active  in  secur- 
ing birth  certificates  for  people.  Che 
goes  to  the  record  book,  and  if  the  ages 
are  not  given,  she  inserts  the  age,  and 
asks  me  to  make  a certified  copy  from  the 
record.  Of  course,  1 notice  that  the  ages 
are  written  in  by  pen  and  she  admits,  and 
says  that  they  have  done  lots  of  them  that 
way,  1 suppose  she  means  the  Recorder 
ahead  of  ;ne,  and  herself.  The  Prosecuting 
Atty.  advised  me  to  get  an  opinion  from  you. 
Is  this  a violation  of  the  law,  or  is  it 
permissible? ” 


Section  13165  R.  S,  Missouri,  1939,  reads  as  follows: 


"The  recorder  shall  record,  without  de- 
lay, every  deed,  mortga  e,  conveyance, 
deed  of  trust,  bond,  commission  or  other 


j’*r  • 


b.  liuasor 


(2) 


barch  29,  1942 


writing  delivered  to  hi  i for  record, 
with  tie  acknowledgment,  proofs  ard 
certificates  written  or.  or  under  the 
same,  with  the  plats,  surveys,  sched- 
ules and  other  papers  therein  referred 
to,  and  thereto  annexed,  in  the  order 
of  ti.ie  when  the  same  shall  have  been 
delivered  for  record,  by  vrritirg  them 
word  for  word,  in  a fair  hand,  noting, 
at  the  foot  of  such  record,  all  inter- 
lineations and  erasures  ard  words  visi- 
bly written  on  erasures,  and  noting,  at 
the  foot  of  the  record,  the  day  ard  time 
of  the  ay,  month  and  year,  when  the  in- 
strument so  recorded  was  delivered  to 
him,  or  brought  to  his  office  for  record; 
and  the  same  shall  be  considered  as  re- 
corded from  the  time  it  was  so  delivered.” 

(Underscoring  ours.) 

Under  the  above  section  the  recorder  of  deeds  must 
record  all  instruments  delivered  to  him  for  record,  word 
for  word,  and  the  instrument  shall  be  recorded,  and  con- 
sidered as  recorded,  from  the  ti..je  It  was  delivered  to  him 
for  record.  fhere  is  no  provision  which  would  allow  him  to 
change  the  original  instrument  as  delivered,  or  change  the 
reading  of  the  instrument  after  the  writing  of  the  instrument 
into  the  record  word  for  word. 

..ection  13161  R.  o.  i issouri,  1939,  partially  reads 
as  follows: 


" It  shall  be  the  duty  of  recorders  to 
record:  * third,  all  marriage 

contracts  and  certificates  of  marriage; 

* :•  it  it  fifth,  all  vvritten  statements 
furnished  to  hi  i for  record,  showing  the 
sex  and  date  of  birth  of  any  child  or 
children,  the  name,  business  and  reside* ce 
of  the  father,  and  maiden  name  of  the  mo- 
ther of  such  child  or  children.” 


&r.  0.  b.  Ludson 


(5) 


i arch  23,  1943 


The  above  two  clauses  in  Section  13161,  supra,  make 
it  mancatory  on  the  recorder  of  deeds  to  accept  for  record- 
ing marriage  licenses  and  birth  certificates. 

Section  3367  Missouri,  1939,  partially  reads  as 
follows: 


w * -K-  * Every  officer  or  person 
who  shall  fail  to  return  a license 
within  ninety  days  after  the  Issuing 
of  the  same,  or  who  shall  make  a false 
return  thereon,  or  any  recorder  who 
shall  willfully  make  a false  record 
of  any  marriage  license  or  return 
thereon,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  there- 
of, shall  be  punished  as  provided  in 
the  preceding  part  of  this  section." 


Under  the  above  section  a recorder  who  shall  wil- 
fully make  a false  record  of  any  marriage  license  or  re- 
turn thereor,  shall  be  deemed  guilty  of  a misdemeanor. 

bectiors  4567  ar  d 4568  F. . •>.  Missouri,  1939,  provide 
a punishment  for  forgery  in  the  second  degree  for  every 
person  who,  with  intent  to  defraud,  should  falsely  alter  or 
falsify  any  record,  conveyance  or  instrument , which  record 
or  copy  of  the  record,  by  law,  could  be  used  as  evidence. 

Of  course  under  these  sections  the  question  of  attempt  to 
defraud  is  involved,  but,  under  the  facts  set  out  in.  your 
request,  it  is  a very  close  question  in  the  case  of  the 
birth  certificates  as  to  whether  there  was  an  intent  to  de- 
fraud. In  your  request  you  state  that  the  age  of  certain 
persons  have  been  interlined  in  records  of  birth  certificates 
which  appear  to  be  recorded  at  a prior  date.  The  changing 
of  such  a record  would  be  forgery,  end  it  was  so  held  in  the 
case  of  In  Re  Warder,  146  3.  ..  ?2d)  874.  In  this  case  a 

lawyer  was  charged  with  piecing  the  names  of  perso- s other 
than  those  contained  in  the  original  recorded  marriage  li- 
cense. 


14r.  C.  B,  Hudson 


(4) 


^arch  29,  1943 


Under  Section-  13165,  supra,  the  recorder  of  deeds, 
upon  recording  an  Instrument  that  is  subject  to  recording, 
must  make  a notation  at  the  loot  of  such  record  of  ell 
Interlineations,  erasures  and  words  visibly  written  on 
erasures.  Under  this  section  if  interlinatior s have  been 
made  it  should  so  appear  at  the  foot  of  the  recorded  instru- 
ment. 


Under  Section  15077,  H.  S.  nissouri,  1939,  whenever 
a certified  cooy,  or  copies  of  any  public  record  in  the 
State  of  i issouri  is  required  to  perfect  the  claim  of  per- 
sons in  the  armed  Forces  of  the  United  States,  or  if  ary 
dependent  of  such  person  desires  a certified  cony  for  the 
purpose  of  orosecuting  a claim  unon  the  Government  of  the 
United  states,  the  recorder  of  deeds  should  furnish  the 
certified  copy  of  discharge  upon  request,  without  any  fee, 
or  con.ner.satior , therefor. 


COI’CLUSIOK 


It  is,  therefore,  the  opinion  of  this  rieoartment,  that 
the  recorder  of  deeds  cannot  change  a marria  e license  issued 
to  n-lsie  A.  Helms  so  that  it  would  read  Elsie  R.  helms,  and 
then  furnish  a certified  cony  of  such  marriage  license. 

It  Is  further  the  opinion  of  this  department  that 
it  is  unlawful  for  any  person  to  change  or  insert  interline- 
ations in  recorded  birth  certificates,  after  the  same  has 
or.ee  b-en  recorded  and  such  interlineations  should  not  be 
permitted. 


AP  ROVEL  BY;  Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 

ROY  iwcKI'f TRICK 

Attorney  General  of  ^-issouri 
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rnirTY  COURT*  Count-7  Court  must  pay  criminal  costs  m all 
l0D1,Tj£  cases'  properly  certified,  though  such  costs 

are  not  included  in  county  budget;  county 
judge  incurs  no  oersonal  liability  in  signing 
warrant  where  two- thirds  of  court  vote  to  pay 
warrant;  persons  suffering  from  communicable 
diseases  may  be  prosecuted  for  violation  of 
rules  and^rp^gul^vi^gns  of  State  Board  of  ^ealt-i. 


honorable  W«  C«  luff-a.. 
Prosiding  Judge 
Dunklin  County  Court 
ilermott.  Hiss  our  i 


Doar  Judge  Huffman: 


FILED 

i 

^3 

This  offico  is  In  receipt  of  your  letter  of  recent 
date  in  which  you  request  an  opinion,  which,  omitting 
caption  and  signature,  is  as  follows: 


"Refer©  ce  is  made  to  your  letter  of 
a former  date  to  Judge  L.  A.  Pickard 
relative  to  payment  to  Sheriff  of  a com- 
mitment f oo  for  committing  persons  to 
County  jail. 

"i  have  read  that  letter  but  am  unable 
to  give  you  the  date  it  was  wrltton  bc- 
causo  it  is  now  min sing  from  the  County 
Court’s  files. 

"The  present  County  Court  is  paying  com- 
mitment foos  to  the  Sheriff  without  the 
proper  certification  by  the  Prosecuting 
Attorney  and  the  Circuit  Clerk.  I have 
voted  to  not  pay  these  commitment  foes 
without  proper  certification  but  have 
been  out-voted. 

"I  would  like  to  know  if  I asa  liable 
under  any  statute,  and  particularly  Sec- 
tion 4240  R.  S.  1030,  for  signing  the 
warrant  paying  commitment  fees  by  virtuo 
of  being  Presiding  Judge  of  the  County 
Court  where  I have  voted  to  not  pay  the 
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fees  and  merely  sign  the  warrant  to 
carry  out  the  will  of  a majority  of 
the  court. 

"Dunklin  County  is  also  being  subjected 
to  extra  expense  because  of  a campaign 
instigated  by  the  U.  S.  Army  to  reduce 
veneral  disease  among  the  women  associ- 
ating with  soldiers  at  the  Malden  Air 
Field.  Twenty  seven  women  were  picked 
up  last  Saturday  night  and  placed  in 
the  County  Jail  under  quarantine  by  the 
State  Health  Department.  I understand 
some  will  be  released  and  some  remain 
in  the  Jail,  under  quarantine,  from  10 
to  20  days  for  treatment  and  others  will 
be  picked  up  from  time  to  time. 

"I  personally  feel  tliat  this  campaign 
was  needed  in  this  county  and  much  good 
will  come  from  it.  However  Dunklin 
County1 s budget  for  1343  makes  no  pro- 
vision for  the  additional  expense  involved 
on  the  Comity. 

"The  Sheriff  is  billing  the  County  for  a 
commitment  fee  in  each  i stance  and  board 
per  person  at  the  rate  of  75  cents  per  day. 

"Will  you  kindly  advise  me  if  Dunklin 
County  is  liable  for  the  commitment  and 
board  of  tke30  women  quarantined  by  order 
of  the  Stato  Health  Department?" 


Disposing  of  the  matter  of  the  payment  of  foes,  we  direct 
your  attention  to  Section  4240,  R.  S.  Uo.  1939,  which  reads  as 
f ollov/s : 


"Each  and  every  bill  of  costa  presented 
to  any  county  court  for  allowance  shall 
be  examined  and  certified  to  by  the  judcc 
and  prosecuting  attorney  in  the  same 
manner,  all  necessary  charges  excepted. 
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as  provided  f r cortif;,1:ig  bills  of 
costs  to  the  state  auditor  for  payment; 
and  any  county  Judge  who  s'  nil  pay,  or 
vote  to  pay,  any  cost  Incurred  In  any 
crisil  cl  can©  or  proceeding,  unless  t‘  e 
t.a  is  so  certified  to,  shall  be  ad- 
lilty  of  a misdsm  .r.” 


Tills  section  provides  the  propor  procedure  for  ovary  fee 
bill  presented  to  t;.o  County  nt.  See  also  Section  i24C, 
R.  3.  Mo.  1939,  which  reads  as  follows: 


n honever  tiie  ata~e  or  county  s idl  he 
liable  under  the  prov-slons  of  this 
article,  or  ar.j  otiar  law,  for  costs 
Incurred  lit  any  examination  ox  any 
lelony,  or  In  the  trxai  of  any  misde- 
meanor before  a ty  Justice  of  t^ia  peace, 
it  shall  'ue  the  duty  of  such  Justice  to 
\Lal:o  out,  certify  and  return  to  the 
clerk  of  the  circuit  or  criminal  court 
•f  the  county  a connleto  fee  bill, 
a cclf  In;:  each  tew  of  service  and  t .o 
fee  therefor,  together  with  *11  tho 
payers  a.^1  docket  entries  in  fc’te  case; 
and  It  sitall  thereupon  be  the  duty  of 
such  clerk  to  ua.ee  out  a proper  fee 
bill  of  ouch  costs,  which  shall  bo 
properly  and  legally  chargeable  against 
the  state  or  coxuity,  wiiich  3hall  be 
examined  by  the  prosecuting  attorney, 
and  proceeded  with  in  all  respects  as 
a foe  bill  made  out  for  costa  Incurred 
In  such  court  of  record." 


And  further,  Section  4247,  R.  Mo.  1939,  wnloh  Is  the 
ponolty  section  for  those  quoted  above. 

Having  before  us  these  acts  of  legislation  we  see  that 
the  duties  of  the  court,  the  officers  and  the  prosecuting 
attorrey  arc  clearly  set  out  arid  these  sections  need  no  inter- 
pretation on  our  part.  The  duties  are  clear  and  stated  in 

emphatic  language. 
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Devoting  ourselves  to  the  question  raised  in  your  letter: 
"I  would  like  to  icnow  if  I son  liable  under  any  statute  for 
signing  the  warrant  paying  commitment  foe3  where  I Iiave  voted 
not  to  pay  the  fees  and  merely  sign  the  warrant  to  carry  out 
the  will  of  the  majority  of  the  court,"  your  attention  is 
directed  to  the  provisions  of  Section  13031,  R.  S.  Ho.  1939, 
which  in  part  provides  an  follows: 


"Wlien  the  county  court  shall  ascertain 
anj  srun  of  money  to  be  due  from  the 
county,  as  aforesaid,  such  court  shall 
order  its  cleric  to  issue  tlierefor  a 
warrant,  specifying  in  tlie  body  thereof 
on  what  account  the  debt  was  incurred  for 
which  tlie  same  was  issued,  ******** 


Your  attention  is  furt-^r  directed  to  tlie  provisions  of 
Section  13332,  K.  S.  Mo.  1939,  which  in  part  provides  as  fol- 
lows: 


"Every  such  warrant  shall  be  drawn  for 
tlie  whole  amount  ascertained  to  be  due 
to  the  person  entitled  to  tlie  sane,  and 
but  ono  warrant  shall  be  drawn  for  tho 
amount  allowed  to  any  person  at  one  time, 
and  sliall  be  written  or  printed  in  Roman 
letters,  without  ornament.  It  alkali  be 
signed  by  tlie  president  of  t^ie  court 
WhTfst  tlie  court  is  in  session,  attested 
by  tlie  cleric,  *>»*****»  *****" 


(Emphasis  ours.) 


Tlie  provisions  of  tiiese  two  statutes  are  clearly  unambig- 
uous and  leave  no  room  for  construction.  Whenever  a warrant 
shall  be  drawn  for  an  amount  ascertained  to  be  due,  the  major- 
ity of  your  court  having  ascertained  that  certain  fees  are 
due,  then  it  is  ujandatory  on  the  part  of  the  presilont  of  the 
court,  while  court  is  in  session,  to  sign  such  warrant.  The 
mere  signing  of  the  warrant  is  purely  ministerial  and  does  not 
require  tlie  oxercise  of  discretion  on  the  part  of  the  president 
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of  thP  court.  Tills  is  the  interpretation  we  give  to  the  word 
"shall”  appearing  in  the  section  above.  The  president  of  the 
court,  a3  such,  if  he  refuses  to  sign  the  warrant,  may  be 
prosecuted  under  the  provisions  of  the  statute,  lection 
13643,  R.  3.  Mo.  1939.  It  would  seem  then  that  in  performing 
a purely  ministerial  function  as  president  of  the  court  no 
liability  would  fall  on  the  president  as  such,  fte  find  a 
decision  in  point  and  merely  cite  sane  duo  to  the  extreme 
length  of  the  opinion.  Cummins  vs.  Public  Service  Co.,  66 
S.  W.  (2d)  290.  This  decision  is  consistent  with  the  theory 
that  where  a majority  of  the  court  shall  ascertain  a sum  of 
money  to  be  due  than  tlie  president  of  the  court  may  be  re- 
quired to  sign  tlie  warrant  by  which  payment  may  be  made. 

Concerning  ourselves  now  with  the  question  of  criminal 
costs,  wo  quote  lection  4222,  il.  S.  L’.o.  1939,  reading  as  fol- 
lows : 


’’When  trie  defendant  is  sentenced  to 
imprisonment  In  the  county  jail,  or 
to  pay  a fine,  or  both,  and  is  unable 
to  pay  the  costs,  the  county  in  which 
tlie  indictment  was  found  or  information 
filed  3hall  pay  tlie  costs,  except  such 
as  were  incurred  on  the  part  of  the  de- 
fendant." 


Also  lection  4223,  R.  S.  Mo.  1939,  which  reads  as  fol- 
lows; 


"In  all  capital  cases,  and  those  in 
which  imprisonment  in  the  penitentiary 
is  the  sole  punishment  for  the  offense, 
if  the  defendant  is  acquitted,  the 
costs  shall  be  paid  by  tlie  state;  and 
in  all  other  trials  on  indictments  or 
Information,  if  the  defendant  is  ac- 
quitted, tlie  costs  shall  be  paid  by  the 
county  in  which  tlie  indictment  was 
found  or  information  filed,  except  when 
tlie  prosecutor  shall  be  adjudged"  to  pay 
Jsheri  or  it  shall  bo  otherwise  provided 
by  law." 


.Ion,  VJ.  C.  Huffman 
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It  would  soon  Iron  a reading  of  tho  above  and  f or o going  that, 
ovon  though  th©  county  Iiad  riodo  no  budget  allowance  Tor  the 
additional  expenses  Involved  >n  the  county,  tlie  county  is  3till 
required  to  pay  crluinal  coatB  presented  during  the  current 
year . 


fuming  now  to  tlia  portion  or  your  request  which  involvog 
t.io  3tate  hoard  of  Health  and  tl^o  powers  and  duties  of  that 
board  to  safeguard  loealth  of  per3  ns  in  the  state,  counties, 
cities,  villages  and  towns,  wo  find  that  lection  9735,  i<.  3. 
IIo.  1939,  uses  the  following  language: 


"It  sliall  be  tiuB  duty  of  the  state  board 
of  liealtli  to  safeguard  tho  health  of  the 
people  in  tlio  stato,  counties,  cities, 
villages  a d towns.  It  shall  aahe  a 
3tudy  of  too  causes  and  proventlou  of 
diooasos  and  shall  have  full  power  and 
autliority  to  make  such  rules  and  regula- 
tions as  will  provent  tl^e  entra.ee  of  in- 
fectious, contagious,  communicable  or 
dangoirox’S  diseases  Into  tl*c  state.  It 
nay  send  representatives  to  public  health 
conferences  wlier.  dec  >cd  advisable,  end 
the  cx  er  se3  of  such  representatives 
shall  be  paid  by  tho  3tate  as  orovlded 
In  tills  ciiaptor  for  expenses  of  t o 
nonhers  of  t'xo  stato  board  of  -ealth." 


Loolcir.g  now  to  the  penalty  section,  v/e  find  tiiat  Section 
9750,  ...  . 2 J , as  o following  la  e: 


"Any  person  or  persons  violating,  refusing 
or  neglecting  to  obey  the  provisions  of 
this  articlo  or  any  of  the  rules  and  regu- 
lations or  procedures  nade  by  the  stato 
board  of  health  in  accordance  with  this 
article,  or  who  shall  leave  any  pesthouse, 
or  Isolation  Iiospital,  or  quarantined 
house,  or  lacc  without  the  consent  of 
the  ealth  officer  having  jurisdiction, 
or  wlio  evade  3 or  brea  a quarant  ino  or 
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knowingly  conceals  a case  of  con- 
tagious, infectious,  or  comunicable 
disease,  or  who  removes,  destroys, 
obstructs  from  viev/,  or  tears  down 
any  quarantine  card,  cloth  or  notico 
posted  by  t'no  attending  physician  or 
by  tlie  health  officer,  or  by  direction 
of  a proper  health  officer,  shall  bo 
guilty  of  a misdemeanor'.” 


The  prosecution  of  porsoas  with  communicable  diseases 
is  based  on  time  two  statutes  quoted  above  and,  in  order  to 
elaborate  upon  the  pov/or  of  tho  State  Board  of  Health  to  in- 
augurate legislation  respecting  control  of  veneral  diseases, 
v/e  enclose  an  opinion  of  this  office  given  Dr.  tarry  F. 
Parker,  Stato  health  Commissioner,  under  date  of  November  16, 
1939,  which  sets  out  in  detail  the  duties  of  the  said  board. 
Further,  we  have  appended  to  this  opinion  the  amendments  to 
the  Missouri  Public  Ilealth  Manual  as  adopted  by  the  Board  on 
July  12,  1943.  Taking  these  documents,  together  with  tills 
opinion,  the  writer  believes  you  will  liave  no  difficulty  in 
clarifying  the  situation  in  respect  to  the  prosecution  of 
persons  found  to  be  suffering  from  these  diseases  within  your 
county . 


COHCLUSIOTT 


From  tho  abovo  and  foregoing,  it  is,  therefore,  the  con- 
clusion of  this  department  that 

(1)  A county  Judge  signing  a warrant  as  president  of 
tiie  court,  tlie  majority  of  the  court  Iiaving  determined  the 
warran  t was  due  an  officer,  is  performing  a ministerial  act 
and  in  so  doing  incurs  no  personal  liability; 

(2)  A county  court  is  required  to  pay  criminal  costs 
despite  tlie  fact  such  coats  have  not  been  included  in  tlie 
county  budget; 

(3)  Prosecution  of  persons  found  to  be  suffering  from 
communicable  diseases  is  provided  for  in  tlie  statutes  and 
violations  of  the  rules  and  regulations  of  the  State  Board 
of  Health  subject  the  accused  violator  to  prosecution  under 
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tho  statutes , a<ul  the  count;,  court  Is  required  to  pa  * the 
usual  1'eos. 

3s3  >octfullj  submitted. 


L.  X.  libiitilS 

Assistant  Attorney- Genoral 
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SCHOuLS:  liissouri  school  for  the  Leaf  cannot  sell  typewriters 
directly,  to  the  V.'ar  production  ^oard. 

\ 


r.  .ruraan  i . Tnc.le 
uupor  i r.  t en  den  t 
iflBo  rl  ».chool  Tor  the  l eaf 
iul ton,  iss  uri 


.ear  -ir: 


re  are  in  receipt  of  you r opinion  request  of  April 
1 ’43,  which  reads: 


" e have  had  repeated  requests  from  the 
nr  production  onrd  asking  t at  we  sell 
them  a certain  number  of  our  typewrit*  ■ . 

" .Ml  wr  will  be  functioning  under  rPt’-er 
e difficult  set-np  if  we  do  t'  is,  we  do 
want  to  do  everything  osslMe  to  furt  er 
the  war  effort*  i am  somewhat  concerned 
as  to  whether  or  not  we  ’-rve  the  1 e(  cl 
right  to  offer  t*  ese  typewriters  for  sale 
to  the  cr  ction  Board* 

nI  om,  therefore,  writing  to  request  an 
opinion  from  your  office  as  to  whether  or 
not  we  ceil  legally  turn  over  one  or  moro 
of  our  typewriters  to  the  nr  production 
ioflid.  of  course,  it  is  understood  that 
we  receive  for  these  typewriters  the 
amount  paid  as  set-up  b;  the  nr  production 
oard. ’ 


Your  question,  ">*  ”•  -'whether  or  not  we  can  lo  ally  turn 
over  one  or  more  of  our  typewriters  to  the  ar  i reduction  oard" 
involves  the  right  ti  at  you  may  have  to  :ispcse  of  tr-  te  property* 

ihere  is  no  stetutory  or  const!  tr-  tional  ^.rnv’s’on  that 
expressly  _ives  the  board  f ana  ers  of  the  chool  f'or  the  enf 
t;,fi  cower  or  authority  to  dispose  of  roperty  belon  ing  to  the 
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State.  section  10864,  . lssouri  1939,  soe~s  to  be  the  only 

applicable  section  on  the  property  of  these  schools,  ?s  to  its 
control.  *jsid  section  provides: 


"The  board  of  managers  of  each  school  shall 
have  the  care  and  control  of  all  the  property, 
real  and  personal,  owned  by  such  school,  and 
the  title  to  all  real  estate  or  personal  prop- 
erty nos.  owned  by  such  school,  or  by  the  state 
for  i ts  use,  or  that  may  hereafter  be  purchased 
by  or  donated  to  such  school  shall  bo  vested 
in  such  board  cf  managers  of  the  respective 
schools,  for  the  use  and  benefit  of  the  said 
school.  Vhe  board  of  managers  of  either  school 
shall  not  sell  or  in  any  manner  dispose  of  any 
real  estate  belonging  to  the  school  without  an 
act  of  the  general  assembly  authorizing  such 
sale  or  disposal  of  such  r^al  estate.  the 
boar’s  of  managers  shall  provide  their  respective 
schools  with  an  official  seal." 


This  section  speaks  of  'control  find  erre"  of  state  prop- 
erty but  now]  ere  within  the  statute  is  disposal  of  state  property 
discussed,  that  is,  in  regard  to  personalty.  The  "control  and 
care"  of  the  board  of  managers,  in  regard  to  roperty,  is  limited 
to  devoting  the  property,  both  real  and  personal,  to  the  use  of 
school*  No  other  function  for  1 ■•operty  is  disc’srof. 
fact  there  is  an  express  limitation  on  the  method  of  disposal  of 
real  property  e board  of  ^rs.  il  ls  l*  found  in  the 

second  sentence  of  said  soction.  It  might  be  t-  *g ued  that  this  ex- 
press limit*  tion  is  exclusive,  and  that  the  Legislature  at  the 
time  of  the  enactuent  of  this  section  might  have  contampls ted  the 
disposal  of  personal  property  directly  by  the  board  of  managers 
since  t:  ey  - reesly  nega  tve  such  • sslbility,  while  they 

were  express Jy  negativing  +ho  pow t of  the  board  cf  ranacors  to 
sell  real  property.  This  theory  has  been  f o ' lowed  many  times  in 
disposing  of  certain  problems,  howevor,  this  office  does  not  bo- 
lieve  that  the  theory  of  "expressio  unius  est  exclusio  alterius" 
should  be  Invoked  here.  Phi  t theory  is  explained  in  rpus  Juris, 
wherein  it  Is  stated,  59  G*  J*#  -action  582,  page  98*1: 


"in  accordance  with  the  maxim,  'expressio 
unius  est  exclusio  alterius,'  *r-ere  a 
statute  enumer-a  les  the  things  uA.on  which 
it  Is  to  operate,  or  forbids  certain  things. 
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it  is  to  be  construed  a s excluding  ^rom 
Its  eff  ct  ell  those  not  expressly  mention- 
ed; '’nd  where  ’t  dlrocts  the  performance 
of  certain  tiling  s in  a particular  manner, 
by  a particular  person,  it  implies  that 
it  shall  not  be  done  otherwise  nor  by  a 
different  person,  -o  where  it  prescribes 
certain  conditions,  compliance  with,  irh  ch 
are  necessary  to  the  existence  of  a right, 
no  other  conditions  need  be  full’ll  led;  but 
the  maxim  should  be  appli ed  only  as  a n eens 
of  discovering  the  legislative  Intent,  and 
should  never  be  permitted  to  defeat  the 
plainly  indicated  purpose  of  the  le0ialature, 
nor  will  it  generally  exclude  the  application 
of  the  statute  to  thin  .s  of  the  same  class 
as  those  expressly  mentioned  which  bsve  come 
into  existence  since  the  passage  of  the  statute.” 


The  first  difficulty  with  the  above  theory  is  in  the  allo- 
cation of  the  roceads  from  a sale,  if  any,  of  the  typewriters  to 
ihe  -sr  ireduction  Toard.  .hat  use  would  be  made  of  the  roceeds? 
To  whom  should  the  ar  Production  doard  make  renunera  tion?  hi  le 
these  problems  could  either  be  circumvented  or  solved,  they  do 
resent  some  difficulty. 

The  major  difficulty  with  allowing  the  board  of  managers 
for  the  School  for  the  leaf  to  dispose  of  the  typewriters  Is  found 
in  Joction  14595,  ’•  3.  ? issourl  1939.  "herein  tt.  is  provided: 


"iho  purchasing  agent  shall  have  the  < ower 
to  transfer  supplies  from  any  department 
where  they  are  not  needed  to  any  other 
department  where  they  ore  reedod  and  to 
direct  that  proper  charges  and  credits  be 
made  on  the  appropriations  of  the  depart- 
ments concerned.  He  shall  also  have  power, 
subject  to  the  same  provisions  as  for  bids 
for  purchases,  to  sell  any  surplus  or  un- 
needed supplies  or  property  in  his  hands  or 
owned  by  the  state  or  any  department  thereof, 
f e shall  keep  currently  an  Inventory  of  nil. 
removable  equipment  owned  by  the  stato.n 


The  second  sentence  of  said  section  provides  for  the  pur- 
chasing apent  of  the  otato  of  issourl  to  "sell  any  surplus  or 
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unneoded  supplies  or  property  in  his  hands  or  owned  by  the  state 
or  any  department  thereof.”  Under  this  section  it  seems  that  the 
power  of  sale  of  state  property  is  vested  in  the  purchasing  agent. 
In  view  of  this  section  the  bot»rd  of  managers  of  the  School  for 
the  leaf,  apparently,  is  prevented  from  selling  any  "unnesled  or 
surplus”  supplies  on  their  own  initiative. 

The  proper  method  would  soem  to  be  for  the  board  of  managers 
of  the  chool  for  the  Deaf  to  r quest  or  advise  the  purchasing 
agent  to  make  a salo  cf  the  typewriters,  which  the  school  wishes 
to  dispose  of  to  the  »ar  iroduction  Board.  Tho  purchasing  agent 
would  then  make  the  sale  end  handle  the  proceeds  therefrom,  if  he 
deemed  such  sale  proper. 


COM  LUdICS 

The  board  of  managors  of  the  School  for  the  Leaf  does  not 
have  the  authority  to  make  a sale  cf  state  property.  A sale  of 
real  estate  must  be  with  the  approval  of  the  legislature,  under 
Section  10064,  R.  1.  ' issouri  1939,  and  the  sale  of  any  personal 
property  must  be  made  through  the  purchasing  agent  for  the  State 
of  Missouri,  under  Section  14595, R.  Ylssouri  1939.  Therefore, 

the  board  of  managers  of  the  ochool  for  the  Leaf  cannot  directly 
sell  it3  porsonal  property,  typev/ri tor3 , in  the  present  instance, 
to  the  i.ar  iroduction  Board.  Such  sale  must  be  made  by  the  pur- 
chasing agent  of  Missouri. 


Respectfully  submitted 


IR 

Assistant  Attorney  Gene  al 


A.  * RO'/EU: 


ROY  cKl THICK 

Attorney  General  of  ll3Souri 


.<CB:  IAVJ 


SCHOOLS:  Children  under  six  years  of  age  may 

Di^AF  ANI  DUM3  SC  '00L:  not  be  admitted  to  the  Missouri  School 

for  the  Deaf. 


august  ^6,  1943 


Hon.  Truman  L.  Ingle 
Superintendent,  Missouri  School 
for  the  Deaf 
Fulton,  Missouri 

Dear  Sir; 

This  is  in  reply  to  yours  of  recent  date  wherein  you 
submit  t he  question  of  whether  or  not  children  under  six 
years  of  age  may  be  admitted  to  the  Missouri  School  for  the 
Deaf  at  Fulton,  Missouri. 

From  a reading  of  Article  25  of  Chapter  72,  H.  s.  Mo. 

1939,  which  relates  to  the  Missouri  School  for  the  Deaf,  and 
especially  Section  10853,  it  would  seem  that  there  was  no 
minimum  a ;e  of  limitation  under  the  statutes  for  the  admission 
of  such  children  to  that  school.  However,  you  have  stated  in 
your  letter  tiiat  public  school  monies  have  been  appropriated 
to  maintain  tills  school.  That  being  the  case,  we  tuink  you 
would,  have  to  look  to  the  Constitution  for  your  authority  to 
receive  children  into  that  institution  for  training.  Section  1 
of  Article  XI  reads  as  follows* 

"a  general  aiffusion  of  Knowledge 
and  intelligence  being  essential  to 
the  preservation  of  t ie  rights  axid 
liberties  of  tiie  people,  tue  General 
Ac sc  ' ly  shall  establish  and  maintain 
free  public  sohools  for  the  gratuitous 
instruction  of  all  persons  in  this 
St  >te  between  tue  a *es  of  six  and  twen- 
ty years.” 

Section  6 of  the  same  Article,  from  which  a portion  of  the 
public  school  fund  is  derived,  provides  as  follows: 

"The  proceeds  of  all  lands  that  have 
been  or  hereafter  may  ^e  granted  by 
the  United  States  to  tuis  State^  and 
not  otherwise  appropriated  by  this 
State  or  the  United  States;  also,  all 
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moneys,  stocks,  conus,  laid a und  other 
property  now  belonging  to  any  State  fund 
for  purposes  of  education;  also,  the  net 
proceeds  of  all  sales  of  lands  and  other 
property  and  effects  that  may  accrue  to 
the  State  by  escheat,  from  unclaimed 
dividends  and  distributive  shares  of  the 
fisudoes  of  ueceased  persons;  also,  any 
proceeds  of  the  sales  of  the  public 
lands  which  may  have  been  or  hereafter 
may  be  paid  over  to  this  State  (if  Con- 
gress will  consent  to  sucu  appropria- 
tion); also,  ail  other  grants,  gifts, 
or  uevises  that  have  been,  or  hereafter 
may  be,  made  to  this  Si>ate,  and  not 
otnerwise  appropriated  by  the  State  or 
tne  terms  of  tne  grant,  gift  or  devise, 
shall  be  paid  into  the  State  treasury, 
and  securely  invested  and  sacredly  pre- 
served as  a public  school  fund;  the  an- 
nual income  of  which  fund,  together  with 
so  muon  of  the  ordinary  revenue  of  the 
Stute  as  may  be  by  law  set  apart  for 
that  purpose,  shall  oe  faithfully  appro- 
priated for  establishing  and  maintaining 
the  free  public  schools  and  the  State 
University  in  this  article  provided  for, 
and  for  no  other  uses  or  purposes  what- 
soever.” 

Also,  under  Section  7 of  the  same  Article,  it  is  provided 
that  at  least  25  percent  of  the  state  revenue,  exclusive  of 
the  interest  and  simeing  fund,  shall  be  applied  annually  to 
che  support  of  public  schools. 

In  the  case  of  Rogers  v.  Redraw,  et  al.,  61  Mo.  APP*  407, 
the  St.  Louis  Court  of  Appeals  haa  before  it  the  question  of 
whether  or  not  a person  over  six  and  under  twenty-one  years 
of  age  should  be  admitted  to  a public  school^  Tne  court  sus- 
talned  a demurrer  to  th8  petition  in  that  case  because  the 
school  age  was  from  six  to  twenty  years.  At  l.c.  409  the  court 
said: 


nTo  entitle  the  plaintiff  to  maintain 
the  action,  she  must  have  been  within 
the  school  age  (as  fixed  by  the  consti- 
tution) at  the  time  she  was  prohibited 
from  at-enaing  the  school.  Roach  v. 

Board  of  public  Schools,  77  Mo.  484. 
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This  is  one  of  the  essential  Tacts  of 
her  lleged  cause  of  action.  Under  the 
code  every  constitutive  fact  must  be 
distinctly  set  forth  in  the  petition}, 
otherwise  it  is  the  subject  of  demurrer. 
The  averment  is  that  at  the  time  the 
plaintiff  was  excluded  from  the  school 
•she  was  ovdr  six  and  under  twenty-one 
years  of  age.*  It  is  manifest  chat  uie 
petition  failed  to  state  a cause  of  ac- 
tion." 


Also  in  the  case  of  Roach  v.  Board  of  President  and  Direc- 
tors of  the  St,  Louis  Public  Schools,  77  lio,  484,  the  court  in 
speaking  of  the  foregoing  provision  of  the  Constitution  at  l.c, 
488  said: 


"As  to  the  second  point,  we  think  dif- 
ferently. The  provisions  of  the  1st  and 
6th  sections  of  article  11  of  the  consti- 
tution of  the  State,  taken  together,  are 
conclusive  on  tais  point,  The  1st  section 
in  effect  declares  that  all  per  ons  in  the 
state  between  the  ages  of  six  and  twenty 
suall  be  gratuitously  instructed  in  the 
free  public  schools  therein  provided  for, 
and  the  6th  section  in  like  manner  declares 
that  the  *public  school  fund,*  therein  men- 
tioned, shall  be  faithfully  appropriated  for 
establishing  and  maintaining  the  *free  pub- 
lic schools*  provided  for  in  said  article, 
and  for  no  other  uses  or  purposes  wnatsoever. 
The  two  sections,  taken  together,  amount  to 
both  a requirement  and  a prohibition,  by 
the  first,  free  public  scho  Is  for  the  grat- 
uitous instruction  of  all  persons  in  the 
State  between  the  ages  of  six  arid  twenty  are 
required,  but  by  the  sixth,  the  funds  thus 
dedicated  to  that  use  are  prohibited  from 
beJ.ng  expended  for  any  otuer  uses  or  pur- 
poses whatsoever.  The  expenditure  by  the 
defendant  of  its  revenues  for  the  purpose 
of  admitting  t;nd  instructing  in  said  schools 
children  under  the  a e of  six  years,  is  a 
uae  of  its  funds  not  authorized,  *-  •;  * v" 
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unless  that  institution  is  supported  from  funds  other 
than  the  public  school  funds,  it  would  seem  that  you  would 
not  be  authorized  to  admit  a child  under  six  year  of  age  lor 
training. 


CONCLUSION. 


From  the  foregoing,  it  is  she  opinion  of  this  Department 
that  public  school  funds  appropriated  to  the  Missouri  School 
for  the  Deaf  nay  not  be  expended  for  the  purpose  of  training 
cnildren  under  six  years  of  age. 

Respectfully  submitted. 


TYKL  W.  n\J..TOh 

Assistant  Attorney  General 


APPROVED: 


■iTOS  McKIx'iRiCiC 

Attorney  General 


TWBjPD 


I 

SCHOOL  FOR  THE  DEAF:  Children  under  six  years  of  age 

ADMITTANCE  OP  CHILD  may  be  admitted  to  Blind  and  Deaf 

UNDER  6 YEARS  OP  ACE:  School  if  no  school  funds  are  used 

for  their  maintenance  and  educa- 
tion. 


September  4,  1943 


Hon,  Truman  L#  Ingle,  Superintendent 
Missouri  School  for  the  Deaf 
Pulton,  Missouri 


Dear  Sir: 


Miis  is  in  reply  to  yours  of 
the  quostion  of  the  school's  authority  to  admit  deaf 
children  under  six  years  of  age  for  training.  In  our 
recent  opinion  to  you  we  ruled  that  such  children  could 
not  be  admitted  and  schooled  where  the  funds  for  such 
training  and  schooling  cane  from  the  school  funds.  In 
this  request  you  inquire  if  moneys  from  the  "operation 
fund"  of  that  institution  could  be  used  for  the  train- 
ing and  schooling  of  such  children.  In  your*  letter  you 
state  the  source  of  certain  funds  to  that  institution 
a3  follows: 


FILED 


recent  date  on 


"In  addition  to  State  School  Monies, 
we  have  what  is  known  ns  the  Missouri 
School  for  the  Deaf  Fund.  This  fund 
is  accumuluteci  through  monies  earned 
from  sale  of  cattle,  excess  milk  or 
cream,  payments  by  parents  and  coun- 
ties for  clothing  and  Incidental  ex- 
penses of  the  children." 


Section  10853,  R.  S.  Missouri,  1939,  provides  as 

follows : 


"All  blind  and  deaf  persona  under  twenty- 
ono  (21)  years  of  age,  of  suitable  mental 
and  physical  capacity,  who  are  residents 
of  this  state,  shall  be  entitled  to  ad- 
mission to  the  school  for  the  blind  and 
tho  school  for  the  deaf,  respectively. 
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All  idBlSfiODS  »nd  discharges,  and  the 
length  ol*  the  perlcd  of  instruction  of 
each  pupil,  shall  be  determined  by  the 
board  of  men®  era." 


Prom  this  Section,  the  ^wnakers  aid  not  fix  the  minimum 
ages  of  children  to  the  school  fox*  the  blind  and  deaf* 


Under*  Section  1 of  Article  IV  of  the  Constitution 
of  Missouri,  the  General  Assembly  may  enact  any  law  not 
in  violation  of  the  Constitution.  The  only  '.s.1  on  of 

the  Constitution,  which  right  be  violated  by  this  Section, 
la  Section  1 of  Article  XI  which  provides  for  free  public 
schools  "for  the  gratuitous  instruction  of  all  persons  in 
this  state  between  the  a.  si;,  and  twen  sirs, 11 


Section  6 of  Article  XI  of  the  Constitution  of  Mis 
souri  provicea  ns  follows? 


"The  proceeds  of  nil  lands  that  have 
been  or  hereafter  may  be  granted  by 
the  United  States  to  this  State,  and  not 
otherwise  appropriated  by  this  State  or 
the  United  States;  also,  J1  moneys, 
stocks,  bends,  lands  and  other  property 
now  belonging  to  any  State  fund  for  pur- 
poses of  education;  also,  the  net  pro- 
ceeds of  all  sales  of  lands  and  other 
property  said  effects  that  may  accrue  to 
the  St&to  by  escheat,  from  unclaimed  div- 
idends and  distributive  shares  of  the  es- 
tates of  deceased  persons;  mIso,  any  pro- 
ceeds of  the  solos  of  the  public  lands 
which  may  have  been  or  nereafter  may  b3 
paid  over  to  th's  State  (if  Congress 
will  consent  to  such  appropriation);  al- 
so, all  other  grants,  gifts  or  devises 
that  i^ave  been,  or  hereafter  may  be, 
made  to  this  State,  and  not  otherwise 
appropriated  by  the  State  c.r  the  terms 
of  the  grant,  gift  or  deviso,  shall  be 
paid  into  the  State  treasury,  and  se- 
curely invested  • nd  sacredly  prceerved 
as  a public  uchool  fund;  the  annual  in- 
come of  which  fund,  together  with  so  much 
of  the  ordinary  revenue  of  the  State  as 
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may  be  by  law  set  apart  for  that  purpose, 
shall  be  faithfully  appropriated  for  es- 
tablishing and  maintaining  the  free  pub- 
lic schools  and  the  State  University  in 
this  article  provided  for,  and  for  no 
other  uses  or  purposes  whatsoever*" 


The  fund3  created  by  virtue  of  the  provisions  of 
said  Sect:1  on  *6,  supra,  can  nly  bo  used  for  the  establish- 
ment and  maintenance  of  free  public  schools  for  the  gratui- 
tous instruction  of  all  persons  In  tills  state  between  the 
ages  of  six  and  twenty* 


Certainly  the  lawi.iakers,  in  passing  Section  10853, 
supra,  had  a rea  on  for  only  fixing  the  maximum  age  of  chil- 
dren who  could  be  admitted  to  the  school  for  the  blind  and 
deaf.  We  held  In  a former  opinion  that  public  school  funds 
cannot  be  U3ed  for  cducatin0  anc  training  deaf  and  blind 
children  under  six  years  of  age.  However,  this  would  not 
prevent  the  appropriation  and  expenditure  of  other  public 
fund3  for  this  purpose.  But,  Section  46  of  Article  IV  of 
the  Constitution  has  this  provision: 


"The  General  Assembly  shall  have  no 
power  to  make  any  grant,  or  to  author- 
ise the  making  of  any  grant  of  public 
money  or  thing  of  value  to  any  indi- 
vidual, association  of  individuals,  mu- 
nicipal or  other  corporation  whatsoever: 
Proviaod,  That  chis  shall  not  be  so  con- 
s trued  as  to  prevent  the  grant  of  aid  in 
a case  of  public  calamity." 


In  passing  on  the  provisions,  of  this  section,  the 
Supreme  Court,  in  the  case  of  Jasper  County  Farm  Bureau  v* 
Jasper  County,  286  S.  • 381,  333,  said: 


"It  is  also  true  that  many  objects  for 
which  money  may  be  appropriated  are  so 
clearly  public  in  their  nature  that  there 
could  not  well  be  any  difference  cl'  opin- 
ion on  the  subject,  such,  for  example,  p.3 
public  chsriti  s,  and  appropriations  pro- 
vided for  the  cere  of  the  Izidl  ent,  desti- 
tute, and  insane,  either  In  institutions 
exclusively  uhder  state  control  or  those 
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mnlnt  incd  by  corpoi  r.  tions  for  purely 
charitable  purposes.  ■»■«•*#  n 


So,  It  would  seem  thst  the  lawr^tlcors  could  appro- 
priate moneys  out  of  revenue  for  the  purpose  of  keeping, 
maintaining  anci  educating  blind  and  deaf  children  under 
the  heading  of  Public  Charities* 


Fror  your  statement  it  seems  that  your  institu- 
tion derives  fuhds  from  sources  otter  than  school  funds. 
So  long  as  you  do  not  use  any  of  the  public  school  funds 
to  train  and  educate  blind  and  deaf  children  under  sly 
years  of  a e,  you  are  coi  olyln  with  the  statute  in  ad- 
mitting such  children  to  the  school. 


CONCLUSION 


From  the  foregoing.  It  is  the  opinion  of  this  de- 
partment that  children  under  3ix  years  of  age,  who  are  blind 
or  deaf,  may  be  admitted  to  the  school  for  the  blind  and 
deaf  at  Fulton  if  no  public  school  funds  are  expended  for 
the  training,  educating  and  maintaining  of  such  children. 

We  arc  further  of  the  opinion  that  public  funds  other  than 
public  school  fun,  s may  oe  expended  for  said  purposes. 


Respectfully  submitted. 


TY  J2  ...  BURTON 

Assistant  Attorney  General 


API ROVFD: 


hOY  McCTTRICK 
Attorney  General 
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APPROPRIATIONS  : Salaries  for  skilled  labor  or  technical 

ITEMIZING.  : services  may  be  paid  out  of  the  appro- 

: priation  for  "Repairs  and  Replacements" 

: "Additions"  if  services  of  such  skilled 

: labor  or  technicians  are  used  for  re- 

: pairs  and  replacements  or  additions. 


October  15,  1943 


Mr.  Truman  L.  Ingle 
Superintendent, 

Missouri  School  for  the  Deaf 
le\ ilton,  Missouri 


FILED 


Dear  Sir: 


This  is  In  reply  to  yours  of  recent  date  wherein 
you  make  the  iollowing  statement  and  request: 

"It  is  our  desire  to  know  whether  or  not 
we  may  pay  salaries  for  skilled  labor 
or  technical  services  out  of  Reoairs  and 
Replacement  Fund  lor  work  that  is  actually 
repair  work  or  replacement. 

"We  are  also  anxious  to  know  whether  or  not 
we  iay  pay  such  salaries  from  Additions  Fund 
when  the  new  work  Is  an  addition;  such  as, 
a new  milk  house,  new  work  on  the  grounds 
or  other  new  equipment." 

The  (Jonstitution  (Sec.  19,  Art.  10),  requires  appro- 
priate s to  distinctly  specify  the  sum  appropriated  and 
the  object  to  which  it  is  to  be  applied:  Sec.  10902,  R.  S. 
1939,  which  relates  to  the  State  Budget  provides  as  follows: 

"Appropriations  for  the  operation  and  main- 
tenance of  departments  shall  be  separately 
itemised;  and  separate  Appropriations  shall 
be  made  for  each  Item  of  extraordinary  op- 
eration and  maintenance  expenditure  and  for 
each  major  capital  expenditure." 

In  ur  research  we  fail  to  find  where  a case  on 
such  a questlor  has  been  before  our  courts. 

As  a rule  however,  we  find  that  the  general  pro- 
cedure has  been  that  if  any  employee  or  officer  whose 
duties  are  performed  for  a certain  purpose  that  his 
compensation  therefor  may  be  charged  to  the  appropriation 
made  for  that  purpose.  We  think  this  is  In  conformity 


or 
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to  the  above  constitutional  and  statutory  provision. 

CONCLUSION. 


Therefore,  if  an  officer  or  employee  performs  ser- 
vices In  connection  with"repairs  and  replacement"  or 
"additions"  to  a department  or  institution,  that  the 
compensation  of  such  officer  or  employee  for  such  services 
may  be  paid  out  of  the  fund  appropriated  for  that  pur- 
pose. 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


rar  ftcZiTfflidz  ' 

Attorney  General 
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Upon  appointment  of  county  superintendent 
of  public  welfare  the  appointment  of  a 
probate  parole  and  truant  officer  is 
automatically  suspended. 
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Honorable  Sears  Jayne 
Prosecuting  Attorney 
Clark  county 
Kahoka , Mis sour i 


FILED 


Hear  oir: 


be  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  January  13,  1943,  which  reads  as  follows: 


"Acting  under  the  authority  of  Chap. 

56,  Art.  11,  Sections  9719  to  9732, 
inclusive,  R.  S.  Missouri,  1939,  1 
have  recently  petitioned  the  County 
Court  of  Clark  County  Missouri  to 
appoint  me  as  Superintendent  of  Pub- 
lic Welfare  so  that  the*  duties  of 
that  office  can  be  combined  with  the 
duties  of  Prosecuting  Attorney  at  a 
saving  to  the  county. 

"In  considering  the  matter,  the  County 
Court  has  discovered  that  on  June  26, 
1939  (by  the  act  of  a prior  court)  an 
order  was  entered  appointing  an  indi- 
vidual in  this  county  as  "Probate 
Parole  and  Truant  Officer"  for  a term 
of  four  years  starting  July  1,  1939. 

It  appears  that  the  order  originally 
read  "three"  years  but  has  been  changed 
to  "four"  years.  The  original  order 
is  not  in  the  files. 

"’•‘ill  you  please  advise  us  as  to  the 
effect  of  this  old  order  in  the  follow- 
ing particulars: 
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"(1)  Can  a bounty  Court  make  an 
appointment  ex* ending  beyond  the 
exniratior  of  ti:e  term  of  office 
of  the  members  of  the  coart. 

"(2)  Would  rot  an  appointment  un- 
der Chap.  56,  Art.  11,  and  particu- 
larly under  See.  9719  thereof  auto- 
matically siispend  the  duties  and 
salary  of  a "Probate  I'arole  and  Truant 
Officer." 


1 


Your  first  question  is  whether  or  not  a county 
court  car  mske  an  appointment  extending  beyond  the  ex- 
piration of  the  term  of  office  of  the  mombers  of  the 
-court. 

Section  36,  Article  VI  of  the  Constitution  of 
the  State  of  Missouri,  reads  as  follows* 


"In  each  county  there  shall  be  a 
county  court,  whioh  shall  be  a 
court  of  record,  and  shall  have 
Jurisdiction  to  transact  all 
county  and  such  other  business  as 
may  be  prescribed  by  law.  ihe 
court  shall  consist  of  one  or  more 
Judges,  not  exceeding  three,  of  whom 
the  probate  Judge  may  be  ore,  as  may 
be  provided  by  law." 


by  reeson  of  this  sect 'on  of  the  Constitution,  th 
legislature  enacted  section  2480  ..  s.  isso  ri,  1939, 
which  reads  as  follows* 
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"The  said  court  shall  have  control 
and  management  of  the  oroperty,  real 
and  personal,  belonging  to  the  county, 
and  si-all  have  power  and  authority  to 
purchase,  lease  or  receive  by  donation 
any  property,  r al  or  personal,  for 
the  use  and  benefit  of  the  county;  to 
sell  and  cause  to  be  conveyed  any  real 
estate,  gooes  or  chattels  belonging  to 
the  county,  appropriating  t*.o  proceeds 
of  such  sale  to  the  use  of  the  s me, 
and  to  audit  and  settle  all  demands 
against  the  county,” 


In  your  request  you  stated  that  the  county  court 
hao  discovered  that  on  June  26,  1959,  a prior  county  court 
had  entered  an  order  appo.  nting  an  individual  in  this 
county  as  "Probate  Parole  and  ^ruant  Officer",  for  a term 
of  four  years,  starting  July  1,  1959, 

In  a recent  case  handed  down  by  the  cupreine  court 
of  this  State,  it  was  held  that  the  county  court  could 
appoint  janitors,  and  set  their  salary,  for  a term  that 
might  hold  over  under  the  next  new  county  court, 

it  was  so  held  in  the  case  of  Aslin  v,  Stoddard 
county,. 106  S,  , (2d)  472,  1,  c,  475,  where  the  court 
said : 


"£y  section  2078,  i. , o.  1929,  l>o. 
St,  Ann.  Sec.  2078,  p.  2658,  it  is 
provided  that  the  county  court 
'shall  have  control  and  management 
of  tho  property,  reil  and  personal, 
belonging  to  the  county.'  This 
express  autJ  ority  and  duty  carries 
with  it  the  necessarily  Implied  au- 
thority to  employ  such  labor  and 
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service  as  may  reasonably  be  requi- 
site in  order  to  effectuate  the 
express  power  granted.  Of  such 
character  is  the  work  of  a janitor, 
such  as  plaintiff  herein,  by  the 
order  of  court  and  the  contract  pur- 
suant thereto  employing  him  he  did 
not  become  an  officer  of  the  county, 
but  only  an  employee,  to  whom  no 
attempt  was  made  to  delegate  govern- 
mental or  other  such  functions  of 
the  court  which  from  time  to  time 
might  irvolve  matters  of  discretion 
to  be  exercised  by  that  body.  See, 
on  this  question,  Manley  v.  Scott, 
108  Minn.  142,  121  fl.  IV.  628,  630, 

29  L.  K.  A.  (I..  S.)  652,  and  notes 
in  latter  volume. 

%o  case  from  this  state  is  cited 
nor  have  we  found  any  directly 
adjudicating  the  precise  question 
now  under  consideration,  viz., 
whether  the  county  court  may  law- 
fully make  a contract,  binding  upon 
the  county  (assuming  good  l'aith  in 
the  making  thereof  and  reasonable- 
ness as  to  time  of  performance), 
the  performance  of  which  will  ex- 
tend beyond  the  terms  of  office  of 
part  or  all  of  the  members  of  the 
court  as  then  constituted.  * * * " 


The  court  further  said,  on  pa.;e  477,  of  the  same 

case : 


"In  our  opinion,  a county  court 
has  power  to  make  a contract  such 
as  that  here  in  question,  for  a 
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reasonable  time,  the  performance 
of  which  will  extend  beyond  the 
term  of  office  of  some  member  or 
members  of  the  court.  e so  hold. 

"We  take  next  the  contention  that 
the  contract  was  for  an  unreasonable 
time  and  was  made  in  bad  faith  and 
collusively.  As  to  the  time  factor 
we  think  it  clear  that  one  year  can- 
not be  considered  ar.  unr  asorable 
term  of  employment,  the  circumstances 
considered.  The  county  court  reeded 
the  services  of  a competent  janitor 
(a  continuing  need),  and,  being  agent 
of  the  county  and  trustee  of  its  funds 
(Kansas  City  Lisinfecting  fc  ^fg.  Co. 
v.  bates . County,  273  Mo.  300,  201  S, 

W.  92),  owed  the  county  the  duty  to 
conserve  its  funds  and  to  procure 
necessary  labor  arid  service  at  the 
best  available  price.  It  may  well 
be  that,  in  the  judgment  of  the 
court,  a competent  janitor,  who 
might,  perhaps,  have  found  employ- 
ment elsewhere,  could  be  hired  at 
the  time  lr,  question  for  the  defi- 
nite term  of  one  year,  to  the  ad- 
vantage of  the  county.  The  result 
in  the  Instant  case  emphasizes  that 
thought.  There  is  no  contention  that 
plaintiff  was  not  competent  and  suit- 
able for  the  work  for  which  he  was  em- 
ployed. Prior  to  his  employment  Parks 
had  been  receiving  *60  per  month  for 
doing  the  same  work  which  plaintiff 
contracted  and  was  willing  to  do  for 
one  year  at  *50  per  month.  The  'new' 
county  court  (so  called  in  appellant's 
brief)  continued  to  pay  Parks  *60  per 
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month.  The  contract  with  plain- 
tiff, if  carried  out,  would  have 
saved  the  county  »10  a month  for  a 
year  — a substantial  saving  on  an 
item  of  the  sise  involved. 

"Neither  do  we  think  the  agreed 
facts  would  Justify  us  in  holding, 
as  a matter  of  law,  that  the  court 
acted  fraudulently  or  in  bad  faith 
in  employing  plaintiff,  fraud  is 
not  presumed.  Contra,  right  rather 
than  wrong  action  is  presumed,  if 
presumption  may  be  indulged.  So 
far  as  concerns  the  employment  of 
plaintiff  alone,  that  contract  cer- 
tainly cannot  be  said  to  iraicate 
bad  faith  or  wrongful  purpose  on 
the  part  of  the  court.  As  we  have 
pointed  out,  it  was  calculated  to 
conserve  the  county's  funds  — to 
save  money  ior  the  county,  ant  would 
have  so  resulted  had  it  been  adhered 
to.  but  it  is  said  that,  at  the  same 
time,  wher  two  members  of  the  court 
were  about  to  bid  farewell  to  their 
official  positions,  the  court  made 
three  other  'appointments,'  each  for 
a term  of  one  jear,  when  the  statute 
did  not  fix  any  definite  terra  for 
such  appointments  or  employments.  One 
of  those  'appointments,'  that  of  I«.oo- 
ney,  seems  to  have  been  considered  by 
the  so-called  'new  court'  as  all  right, 
since  he  was  retained  (though  for  an 
indefinite  torm).  As  to  none  of  them 
1 8 there  any  showing  concerning  sala- 
ries, or  the  reasons  why  the  county 
court  made  the  alleged  'appointments' 
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on  i ecember  31,  1932.  be  have  but 
the  bare  fact  that  the  appointments 
were  made.  From  this  it  is  argued 
that  said  appointments  were  made 
colluslvely  and  in  bad  faith,  for 
the  purpose  of  forestalling  the 
court,  after  tie  two  newly  elected 
members  took  office,  from  appointing 
. other  persons  to  such  nositiora,  and 
that,  inf erer.tially , it  must  follow 
that  plaintiff's  employment  was  actu- 
ated by  the  same  purpose.  e cannot 
say,  as  matter  of  law,  that  it  con- 
clusively so  appears,  The  trial  court 
found  the  issues  for  the  plaintiff. 

V,e  would  not  be  Justified  in  setting 
aside  that  finding. " 


under  the  holding  in  the  above  case  the  old  county 
court  could  appoint  a probate  parole  and  truant  officer 
for  a term  that  may  not  be  terminated  until  some  time 
during  tne  term  of  the  new  county  court,  providing  the 
term  and  salary  are  reasonable. 


COJvCLUSlOfl 


It  1 8 , therefore,  the  opinion  of  t:.is  department 
that  the  members  of  the  prior  county  court  of  Clark  county, 
whose  terms  have  expired,  could  have  appointed  an  indivi- 
dual as  "Probate  Parole  and  Truant  Officer",  for  a term 
of  four  years  starting  July  1,  1939,  and  could  fix  his 
salary,  even  though  the  term  of  employment  was  carried 
over  into  the  term  of  the  new  county  court,  if  such  em- 
ployment, salary  and  term  of  office  were  reasonable. 
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Your  second  question  is  whether  or  not  an  appoint- 
ment under  Chapter  56,  Article  2 of  the  Revised  statutes 
of  Missouri,  1939,  and  particularly  under  Section  9719 
thereof,  automatically  suspends  the  dirties  and  salaries 
of  a Probate  i arole  and  Truant  Officer. 

' You  have  informed  this  office,  since  writing  your 
request,  that  the  appointment  of  Probate  Parole  and  iruant 
Officer  was  made  by  the  previous  county  court  anc  not  by 
the  circuit  judge. 

Section  9719  ft.  l>.  Missouri,  1939,  reaas  as  follows: 


RThe  county  court  In  each  county 
may  in  its  discretion  appoint  a 
county  superintendent  of  public 
welfare,  and  such  assistants  as 
it  may  deem  necessary.  * henever 
the  county  court  of  any  county  has 
appointed  a superintendent  of  public 
welfare  such  officer  shall  assume  all 
the  powers  and  duties  now  conferred 
by  law  upon  the  probation  or  parole 
officer  of  such  county  and  shall 
assume  all  the  powers  and  duties  of 
the  attencance  officer  in  said  county 
and  all  the  powers  ard  the  duties  of 
the  attendance  officer  in  any  incorpo- 
rated town  or  village  having  a popula- 
tion of  more  than  1,000  inhabitants, 
and  ro  other  or  different  probation  or 
parole  officer  or  attendance  officer  or 
officers  shall  be  appointed  by  the  judge 
of  the  juvenile  court,  by  the  county  su- 
perintendent of  public  schools,  or  by 
the  school  board,  or  any  Incorporated 
city,  town  or  village  school  district 
or  consolidated  school  district:  Pro- 
viding, however,  that  the  provision 
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of  this  section  shall  not  apply 
to  counties  which  now  have  or 
which  shall  hereafter  have  a 
population  of  more  than  50,000 
inhabitants. " 


Under  the  above  section  the  county  court  appoints 
the  superintendent  of  public  welfare  and  his  assistants 
This  section  was  originally  enacted  and  appears  in  the 
haws  of  1921,  page  586,  Section  1.  In  construing  this 
section  the  Supreme  Court  of  this  State  en  banc,  in  the 
case  of  Poindexter  v.  Pettis  County,  246  S.  W.  38,  1.  c 
40,  said: 


"So  as  justly  contended  for  by 
counsel  for  the  appellant,  the 
legal  effect  of  the  appointment 
of  v/hite  was  to  automatically  sus- 
pend the  term  of  office  of  Poin- 
dexter, who  was  appointed  under 
section  1144  of  the  Revised  Stat- 
utes of  Missouri  1919,  as  proba- 
tion officer.  All  the  duties  de- 
volving upon  Poindexter  as  probation 
officer,  by  the  act  of  1921,  supra, 
were  transferred  to  hite.  State 
of  Washington  ex  rel.  Voris  v.  City 
• of  Seattle,  74  <»ash.  199,  133  Pac. 
11,  4 A.  L.  R.  198 i Donaghy  v.  lacy, 
167  ass.  178,  45  h.  E.  87.  * * * 

"Under  the  rulings  announced  in 
these  cases,  unquestionably  it  was 
the  intention  of  the  Legislature 
by  the  act  of  1921  to  repeal  sec- 
tion 1144,  R.  S.  1919. 
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"It  necessarily  follows  from  what 
has  been  said  that  the  respondent 
was  not  an  office  holder  under  the 
laws  of  this  state  at  the  time  for 
which  he  claims  to  have  rendered 
the  services  sued  for.  ne  was  there- 
fore not  entitled  to  the  salary  for 
which  he  sued." 


Under  the  opinion  in  the  above  case,  it  was  held 
that  unquestionably  it  was  the  intention  of  the  legis- 
lature, by  the  Act  of  1921,  to  repeal  Section  1144  K.  S. 
Missouri,  1919.  lectio/  1144  R.  S.  Missouri,  1919,  Is 
now  Section  9708  K.  S.  Missouri,  1939,  and  reads  as 
follows : 


"The  circuit  judge  shall  designate 
or  appoint  ar.  officer  of  the  county 
or  some  other  person  to  serve  as  pro- 
bation officer  under  the  direction  of 
the  court  in  cases  arising  under  this 
article.  The  court  may  also  designate 
or  appoint  one  or  more  persons  to  act 
as  deputy  probation  officers." 


Under  the  opinion  In  the  above  case.  It  is  specifically 
stated  that  the  appointment  by  the  county  court  automatically 
suspended  the  term  of  office  of  the  probation  officer  who 
was  appointed  by  the  circuit  Judge,  under  Section  9708, 

supra. 

Vie  are  aware  of  the  holding  In  the  case  of  Cunio  v. 
frank] in  County,  285  3.  W.  1007,  whore  the  court,  at  page 
1008,  said: 
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"The . circuit  judge  of  Franklin 
county,  speaking  by  and  through 
the  records  of  the  circuit  court 
only,  could  legally  appoint  plain- 
tiff to  the  office  of  probation 
officer,  and  the  said  copy  of  said 
order  of  the  county  court  was  in- 
admissible and  incompetent  as  proof 
of  his  appointment  to  said  office. 
Reversible  error  was  comrr.itted  in 
the  admission  in  evidence  of  said 
record. 

"The  plaintiff  not  having  been  duly 
appointed,  and  as  he  was  not  a de 
jure  officer  of  defendant  county, 
this  suit  for  salary  cannot  be  main- 
tained. " 


Under  the  holding  in  the  above  case  t> e Supreme 
Court,  in  a division  opinion  (that  is,  division  number 
one),  held  that  the  circuit  judge  of  Franklin  County 
was  the  only  one  who  could  legally  appoint  a person  to 
the  office  of  probation  officer.  This  case,  although 
a later  case,  is  in  conflict  with  the  case  of  Poindexter 
v.  Pettis  County,  supra.  We  are  compelled,  however,  to 
follow  the  ruling  of  the  Supreme  Court  en  banc,  although 
an  earlier  case,  in  preference  to  following  a conflicting 
division  opinion,  of  division  number  one,  which  is  a later 
case  • 


It  is  a rule  of  tills  State,  that  banc  opinions  are 
controlling  where  a conflicting  opinion  is  even  later 
rendered  by  a division  opinion.  It  was  so  held  in  the 
case  of  Benner  v*  Terminal  K.  R«  Ass'n  of  3t.  Louis, 

156  S.  W.  (2d)  657,  1.  c.  660,  where  the  court  said: 


" * is-  it  is  to  be  noted,  however, 
that  all  of  the  cases  cited  by  de- 
fendant were  divisional  opinions. 
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as  such  they  cannot  stand  if 
they  are  in  conflict  with  the 
principles  laic  down  in  the 
price  case,  which  was  a deci- 
sion of  the  court  en  banc.” 


Under  Section  9719,  supra,  it  appears  that  the 
legislature  intended  that  it  >vas  not  mandatory  upon 
the  county  court  to  appoint  u county  superintendent 
of  public  welfare  and  if  a county  superintendent  of 
public  welfare  was  not  appointed,  then  the  appointment 
by  the  circuit  judge  of  a probation  officer  would  remain 
in  effect.  It  is  also  very  noticeable,  under  Section 
9719,  supra,  that  upon  the  appointment  of  county  super- 
intendent of  public  welfare  that  no  other  or  different 
probation  or  parole  officer  could  be  appointed  by  the 
judge  of  the  juvenile  court,  who  is  also  a circuit  judge. 

Since  the  previous  county  court  appointed  a probate 
Parole  and  Truant  Officer  and  not  a county  superintendent 
of  public  welfare,  tne  appointment  of  a county  superin- 
tendent of  public  welfare  would  automatically  suspend 
the  appointment  of  a Probate  parole  and  Truant  Officer, 
as  was  made  by  the  prior  county  court.  We  know  of  no 
office  described  as  a probate  Parole  and  Truant  Office. 


CONCLUSION 


' It  is.  Therefore,  tie  opinion  of  t is  department, 
that  an  appointment  of  a person  under  the  provisions 
of  section  9719  R.  S.  Missouri,  1959,  to  the  office  of 
county  superintendent  of  public  welfare,  would  auto- 
matically suspend  the  appointment  of  a so-called  probate 
Parole  and  Truant  Officer  by  the  previous  county  court. 


APPROVED: 


Respectfully  submitted 

W.  J.  hURXL 

Assistant  Attorney  General 

WJBt.T# 


HUY  McKITTRICK 

Attorney  Creher-al  of  His sour! 


ROADS  AND  BRIDGES : Town  board  cannot  vote  by  mail  in 

eight-mile  road  district,  when 
not  situated  more  than  ten  miles 
from  county  seat. 


February  11,  1943 


honorable  Sears  Jayne 
Prosecuting  Attorney 
Clark  County 
Kahoka,  Missouri 


Dear  Sir * 


V.e  are  in  receipt  of  your  request  for  an  opinion 
in  the  matter  of  the  appointment  of  road  commissioner 
of  the  ' ayland  Special  noad  District. 

This  request  involves  solely  the  construction  of 
Section  8675  R.  S.  Missouri,  1939.  Your  request  par- 
tially reads  as  follows* 


"The  commissioner  whose  term  ex- 
pires this  year  is  Mr.  Charles  Pore, 
who  happens  to  be  Chairman  of  the 
Coxmty  Democratic  Committee.  Acting 
under  Section  8675  the  -own  ooara  of 
ftayland  met  on  January  22nd,  and  made 
a written  certificate  of  their  choice 
of  . r.  oharles  r ore  for  re-election 
as  commissioner  in  the  form  of  a reso- 
lution stating  that  Mr.  Charles  r'ore 
was  the  only  nominee  and  that  he  was 
the  unanimous  choice  of  all  five  mem- 
bers of  the  Town  hoard.  This  written 
certificate  bore  the  signature  of  the 
Mayor  and  was  attested  by  the  City 
Clerk,  and  was  then  sealed  and  trans- 
mitted by  mail  to  the  County  Clerk 
of  Clark  oounty. 
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"Upon  receipt  of  the  above  cer- 
tificate the  three  members  of  the 
County  Court  failed  to  act  on  the  mat- 
ter on  the  day  designated  by  the  sta- 
tute, but  instead  wrote  a letter  to 
the  members  of  the  Town  Board  asking 
that  the  Town  board  meet  with  them. 
Yesterday  some  of  the  members  of  the 
lown  Board,  who  could  get  off  from 
their  employment,  called  upon  the 
County  Court  and  stated  orally  that 
their  vote  as  cast  by  the  above  men- 
tioned certificate  was  the  vote  of 
the  Town  Board.  In  the  meantime, 
however,  one  of  the  members  of  the 
lown  board  had  signed  some  kind  of 
a statement  written  in  long  hand,  not 
attested  in  any  manner  by  the  signa- 
ture of  the  kayor  or  by  the  City  Clerk, 
stating  that  he  wished  to  cast  his  vote 
for  another  party,  ft  this  point  the 
County  Court  asked  me  for  an  opinion 
on  the  matter  and  1 gave  them  my  opin- 
ion, verbally,  that  the  vote  of  the 
J-own  Board  as  shown  by  the  certificate, 
being  substantially  in  due  form,  was 
the  vote  of  the  lown  board  on  the  mat- 
ter and  that  the  three  members  of  the 
County  Court  might  vote  for  someone 
else  but  that  it  appeared  that  Mr. 
Charles  lore  had  been  re-elected  be- 
cause there  were  five  members  of  the 
lown  board  and  only  three  members  of 
the  County  Court.  & * # * * -«  * * * 

"There  might  be  a point  raised  as 
to  the  distance  of  tire  Town  of  Wayland 
from  the  Courthouse  in  hahoka,  but 
some  of  the  members  of  the  Town  board 
tell  me  that  they  understood  that  the 
distance  was  sufficient  to  bring  it 
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under  the  terms  of  the  orovlso 
paragraph  of  Section  8675  and 
having  acted  under  that  Section 
In  good  faith,  it  is  my  opinion 
that  a mistake  of  fact  as  to  the 
distance  of  possibly  one-half 
mile  or  such  a matter  would  have 
no  effect  upon  the  legality  of  the 
certificate  of  election. 

"Objection  has  been  made  that  the 
certificate  did  not  designate  a 
second  or  third  choice,  but  it 
will  be  noted  above  that  the  reso- 
lution signed  by  the  town  board 
and  signed  by  each  member  thereof, 
stated  that  no  other  nominations 
had  been  made,  therefore  the  lown 
Board  could  not  have  designated 
a second  or  third  choice. 

"Any  opinion  you  may  care  to  give 
me  regarding  the  matter  will  be 
aopreciated  very  much.  In  the  mean- 
time, the  re-elected  commissioner 
is  assuming  that  he  has  been  re- 
elected to  the  office  because  the 
vote  of  the  three  members  of  the 
County  Court  could  not  change  the 
result  in  any  manner,  and  said  re- 
elected commissioner  will,  on  fcarch 
1st,  assume  the  duties  of  the  office 
and  continue  in  the  office  until  some 
action  to  oust  him  is  taken." 


In  your  request  you  state  that  the  town  of  Vayland 
may  be  one-half  mile  less  than  ten  miles  from  hahoka, 
the  county  seat. 
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Section  8675  h,  S.  Missouri,  1939,  reads  as  fol- 
lows : 


"The  mayor  and  merrbers  of  the  city 
council  of  any  city  or  town  within 
any  special  road  district  thus  organ- 
ized, together  with  the  members  of 
the  county  court  of  the  county  in 
which  said  district  is  located,  at 
a meeting  to  be  held  in  the  county 
court  room,  at  which  meeting  the 
presiding  judge  of  t e county  court 
shall  preside  ar.d  the  county  clerk 
shall  act  as  clerk,  within  tY/o  weeks 
after  the  voters  within  the  territory 
of  such  proposed  district  shall  adopt 
the  provisions  of  tnis  article,  shall , 
by  order  of  record  to  be  kept  by  the 
county  clerk,  appoint  a board  of  com- 
missioners composed  of  three  persors, 
designating  one  to  serve  for  three 
years,  one  for  two  yeers  and  ore  for 
one  year,  and  in  February  every  year 
thereafter  one  commissioner  shall  be 
appointed  as  above  specified,  to  serve 
for  three  years;  all  such  commis- 
sioners shall  be  resider  t taxpayers 
of  the  district , and  shall  serve  until 
their  successors  ere  appointed  and 
qualified,  vacancies  to  be  filled  as 
original  appointments  are  mace.  Resig- 
nations shall  be  to  the  county  clerk. 
Kemoval  from  the  district  shall  create 
a vacancy.  Such  commissioners,  before 
entering  upoi  the  discharge  of  their 
duties,  shall  take  oath  of  office,  to 
be  administered  by  the  clerk  of  the 
county  court : Provided,  that  where 
the  city  is  located  a greater  dis- 
tance than  ten  miles  from  the  meeting 
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place  of  the  county  court,  the  mayor 
and  city  council  of  the  city  or  town 
within  the  road  district  for  which  com- 
missioners are  to  be  appointed,  may 
make  a written  certificate  of  their 
choice  of  the  commissioner  or  commis- 
sioners to  be  appointed,  designating 
their  first,  second  and  third  choice 
and  seal  the  same  and  transmit  it  to 
the  county  clerk  by  mail  or  by  special 
messenger  and  the  cho  ce  and  selection 
designated  in  such  certificate  shall  be 
given  the  same  consideration  as  though 
the  board  and  mayor  were  presert  at 
the  meeting  of  the  court:  Provided, 
that  such  certificate  shall  be  given 
over  the  signature  of  the  mayor  or  act- 
ing mayor  attested  by  the  seal  of  the 
city  and  signature  of  the  city  clerk.’' 
(Underscoring  ours.) 


Under  the  above  section,  it  is  mandatory  that  the 
members  of  the  town  board  meet  with  the  county  court 
within  two  weeks  after  the  voters  in  such  a district 
shall  adopt  the  provisions  of  Article  10,  Chapter  46 
of  the  Kevised  Statutes  of  i-issouri,  1959.  At  the 
meeting  in  the  county  court  room  the  presiding  jud^e 
shall  preside,  and  the  county  clejk  shall  keep  a record. 
At  this  meeting  the  commissioners  for  the  road  district 
shall  be  appointed,  one  for  three  years,  one  for  two 
years,  and  one  for  one  year.  The  same  procedure  as 
for  original  appointment  is  followed  when  vacancies 
occur. 


■ihen  the  meeting  of  the  county  court  for  the 
city,  town  or  village  officers  is  called,  the  city, 
town  or  villa  e officers  each  are  entitled  to  vote. 
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it  was  so  held  in  the  case  of  State  ex  ir.f.  holt. 
Pros,  /'ttorney,,  ex  rel.  Jones  v.  Meyer,  12  b,  ^ . (2d) 
489,  1.  c.  490,  where  the  court  said! 


"Respondent,  foeyer,  contends  that 
under  section  10802,  R,  3.  1919, 
the  mayor  and  councilmen  are  each 
entitled  to  cast  a vote  for  commis- 
sioner. 

"Relator,  Jones,  contends  the  mayor 
and  councilmen  sit  as  one  member  of 
the  county  court  and  together  have 
only  one  vote,  and  that,  two  members 
of  the  county  court  having  voted  for 
him,  he  thereby  received  a majority 
of  tne  lejal  votes  cast. 

"'ihese  contentions  call  for  a con- 
struction of  section  10802,  * * *-  # 

"It  will  be  noted,  that,  on  the 
assembling  of  the  mayor,  the  mem- 
bers of  the  council,  and  members 
of  the  county  court,  tne  meeting 
is  declared  orgarlzed,  with  the 
presiding  ju.  ge  as  the  presiding 
officer  and  t^e  county  clerk  as 
clerk  of  the  meeting.  ihey  do  not 
meet  as  officers  of  the  city  or  as 
officers  of  the  county.  They  meet 
as  one  body,  for  the  sole  puroose 
of  appointing  the  commissioners. 
Neither  the  city  council  nor  the 
county  court  has  any  coi  trol  over 
the  public  highways  within  the 
district  outside  of  the  corporate 
limits  of  the  city.  ^uch  control 
is  lodged  exclusively  with  the  board 
of  commissioners.  Section  10809,  R, 
3.  1919. 
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«««*«*  -IS-  * ii  * * 

"The  statute  no  more  limits  the 
mayor  and  members  of  the  council 
to  one  vote  than  it  limits  the 
members  of  the  county  court  to 
one  vote,  ho  doubt  the  lawmakers 
assumed  the  members  of  the  meet- 
ing would  be  so  interested  in  the 
welfare  of  the  district  that  they 
would  not  permit  rivalry  between 
the  county  court  and  the  city 
council  to  interfere  with  the 
honest  performance  of  their  duty. 

Each  member  of  the  meeting  is  au- 
thorized to  participate  in  the  ap- 
pointment, and,  absent  a word  in 
the  statute  to  the  contrary,  we 
must  hold  each  member  of  the  meet- 
ing to  have  a vote,  lhe  statute 
so  remained  for  twenty  years  and 
until  1915,  when  the  following  pro- 
viso was  added:  ’Provided  that  where 
the  city  is  located  a greater  d5  stance 
than  ten  miles  from  the  meeting,  place 
of  the  county  court ; the  mayor  and 
city  council  of  the  city  or  town  with- 
in the  road  district  for  which  com- 
xnissiorers  are  to  be  appointed;  the 
mayor  and  members  of  tl  e city  council 
may  make  a written  certificate  of 
their  choice  of  a contnissioner  or 
commissioners  to  be  appointed,  desig- 
nating their  first,  second  and  third 
choice  and  seal  the  same  and  transmit 
it  to  the  county  clerk  by  mail  or  by 
special  messenger;  and  the  choice  and 
selection  designated  in  such  certi- 
ficate shall  be  given  the  same  con- 
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si derat lor  as  though  the  board  and 
mayor  were  present  at  the-  meeting 
of  the  court:  Provided  that  such 
certificate  shall  be  given  over 
the  signature  of  the  mayor  or  acting 
mayor,  attested  by  the  seal  of  the 
city  and  signature  of  the  city  clerk.’ 
Laws  of  1915,  p.  375. 

"It  la  clear  tne  lawmakers  by  this 
proviso  only  Intended  to  relieve 
the  mayor  and  councilman  from  at- 
tending the  meeting  If  the  city  was 
located  more  than  ten  miles  from  the 
meeting  place.  Ly  the  proviso,  the 
city  is  not  authorized  to  make  a 
written  certificate  of  its  choice, 
but  the  mayor  and  members  of  the  coun- 
cil are  authorized  to  ao  so.  The 
choice  designated  in  the  certificate 
must  be  given  the  same  consideration  as 
though  the  mayor  anc.  members  of  the 
council  were  present.  ”e  have  ruled 
the  statute  as  originally  enactea  au- 
thorized each  member  of  the  meeting  to 
cast  a vote;  and,  if  the  choice  desig- 
nated in  the  certificate  is  to  be  given 
the  same  considers  ion  as  though  a member 
was  present  and  voting,  then  his  choice 
designated  in  the  certificate  must  be 
counted  as  a vote  for  commissioner.  The 
requirement  that  the  first,  second . and 
third  choice  be  designated  has  ref erer.ee 
to  the  first  tree  tin after  the  organiza- 
tion of  the  district,  when  three  com- 
missioners are  to  b£  appointed.  There- 
after, at  a meeting  for  the  appointment 
of  only  one  commissioner , the  first 
ballot  might  not  result  in  an  appoint- 
ment} if  so,  on  the  second  ballot  the 
absent  member's  second  choice  coaid  be 
voted,  and  so  as  to  his  third  choice." 
(Underscoring  ours.) 
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Section  10802  . s.  : issouri,  1919,  is  row  Sec- 

tion 8675  K.  S.  i-isaouri,  1939. 

The  court  in  the  above  case  described  how  the 
meeting  should  be  held,  and  that  the  members  of  the 
city  were  each  entitled  to  a vote,  anc.  were  not  con- 
fined to  the  city  casting  only  ore  vote.  The  city 
in  this  case  is  analagous  to  the  town  in  the  case  des- 
cribed in  your  request.  The  court  also,  in  the  above 
case,  in  Das  sing  on  the  provision  that  the  town  board 
may  send  in  the  vote,  properly  certified  by  written 
certificate,  of  their  choice  for  road  commissioner  or 
road  commissioners,  specifically  stated,  Mit  is  clear 
the  lawmakers  of  this  proviso  only  intended  to  relieve 
the  mayor  and  councilmen  from  attending  the  meeting 
if  the  city  was  located  more  than  ten  miles  from  the 
meeting  place.” 

Under  your  request  you  state  that  the  torn  of 
•‘ayland  is  less  than  one-half  mile  under  ten  miles 
from  Kahoka,  the  county  seat  where  the  meeting  should 
be  held,  and  under  the  holding  in  the  above  case  the 
town  board  of  V»ayland  is  not  permitted  to  mail  in  its 
choice  properly  certified,  but  the  members  who  vote 
must  appear  in  person  at  the  meeting,  which  is  sup- 
posed to  be  held  in  February  of  each  year. 


COhCLuSlO., 


it  is,  therefore,  the  opinion  of  this  department, 
that  since  the  town  of  /Vayland  is  less  than  ten  miles 
from  the  city  of  hahoka,  which  is  the  county  seat,  the 
town  board  of  Waylar d is  not  permitted  to  take  advantage 
of  ti- e proviso  which  permits  it  to  send  in  its  choice 
as  to  whom  should  be  appointed  road  commissioners  by 
a written  certificate  to  the  county  clerk  by  mail  or 
special  messenger. 
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it  Is  further  the  opinion  of  this  department, 
that  each  member  of  the  town  board  is  entitled  to 
vote  his  choice  for  the  road  commissioner,  or  road 
commissioners,  if  voting  at  the  meeting  in  the  court- 
house, which  is  properly  called  and  presided  over  by 
the  presiding  Judge  of  tie  county  court  and  a record 
of  which  is  made  by  the  county  clerk, 

it  is  further  our  opinion,  that  the  resolution 
passed  by  the  town  board  of  ' ayland,  constituting  five 
votes  for  a icertain  party  for  road  commissioner,  is 
invalid  and  the  votes  must  be  cast  in  person  at  the 
courthouse  at  the  metting  which  must  be  held  in  Febru- 
ary of  each  year. 

It  is  further  he  opinion  of  this  department, 
that  if  Charles  Fore  received  a majority  of  ti  e votes 
cast  by  the  county  court  and  the  members  of  the  town 
board,  on  February  8,  194o,  at  the  courthouse  in  Kahoka, 
he  has  been  legell  appointed  commissioner  for  the 
Vayland  Special  Road  district. 


Respectfully  submitted 


J.  BURKL 

Assistant  Attorney  General 


APPROVED  E Y: 


ROY  mcKlTTRiCK 

Attorney  General  of  Missouri 


ELBCTI0I3:  flight  questions  concerning  the  selection  of 

delegates  to  the  Constitutional  Convention. 


February  12,  1943. 


honorable  Floyd  . Jacobs 
Atoornex  at  Lav; 
illb  uo.uj'i^co  Building 
..a..sas  City,  Missouri 


bear  r1.  Jacobs ! 


Tne  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter*  of  February  10th  in  walch  you  request  an  opinion 
of  this  Depart  ;ent.  y our  request,  omitting  caption  and  si  na- 
ture, is  as  follows: 

"T  o Sheriff  of  thi3  county  received 
fro.i  the  Governor  on  yesterday  rlt  of 
.loction  relating,  to  the  election  of 
delegates  to  the  Convention  to  rovlso 
and  a ienu  the  Constitution,  providing 
that  it  be  hold  on  Tuesday,  April  6, 

1945,  and  commanding  the  Sheriff  to 
issue  his  proclamation  or  notice  for 
lOlaing  t~io  election  accordingly,  iving 
ten  days’  notice  thorocf,  and  that  he 
certify  to  the  Governor  tho  exec  tion  of 
this  writ,  and  notv  he  executed  same. 

"section  4,  Art.  XV  of  tue  Constitution 
of  j issouri,  provid  a that  when  the 
people  of  the  State  vote  for  a constitu- 
tional convention,  the  Governor  shall 
issue  writs  of  election  to  the  sheriffs 
of  the  different  counties,  oraerin  the 
election  of  delegates,  and  tho  assembling 
of  sue  i convention,  as  13  provided  In 
Section  3 or  Art.  XV. 

"In  the  latter  section  of  tno  Constitu- 
tion, it  is  again  provided  that  the  Sove- 
aor  snaj.1  issue  writs  of  election  to  the 
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Sheriffs  of  the  different  counties, 
ordering  tno  election  of  d le  ;atos  to 
the  convention,  and  provluin,  - the  time 
within  whlc  i tho  Jov  jrnor  shall  issuo 
3uch  writ3, 

"The  question  we  have  in  mind  is  whether 
or  not  the  her iff  should  issue  the 
proclauatiox.  commanded  in  tho  writ.  In 
Kansas  Lity,  there  is  a Hoard  of  Election 
Com  .is 8 loners,  and  like  ise  another  ioard 
of  election  Cora  i3sionors  covering  the 
balance  of  Jackson  County  outside  of 
Kansas  City. 

"In  tno  rit  of  election  issued  by  the 
Governor  to  tno  Sheriff,  he  co  . .ands  the 
oheriff  to  issue  the  procia  .ntlou  Ivlng 
•ten  days'  notice  thereof. ' ihore  is  no 
sucn  provision  in  the  Constitution  rolating 
to  cons ti tut io.ial  conventions,  but  in  Sec- 
tion xl492  iov.  tat.  1939,  there  is  a 
provision  that  when  tho  Governor  issues  a 
writ  of  election  to  fill  any  vacancy,  ho 
shall  mention  In  such  writ  how  many  days, 
to  be  not  loss  than  ton,  within  which  the 
oheriff  snail  give  notice  thoroof. 

"Cl nowise,  in  ection  12110  lev.  stat. 

1939,  It  13  provided  in  elections  in  cities 
the  size  of  Kansas  City,  that  It  snail  bo 
tho  duty  of  the  Hoard  of  ..loction  Commis- 
sioners, to  give  ton  days'  notice  in  two 
ually  newspapers  of  tile  time  an^  tho  lnco 
of  tho  election,  etc. 

"Wo  would  like  to  got  from  you  an  opinion 
as  to  whether  or  not  the  Sheriff  under  the 
rit  heretofore  mentioned,  shall  issue  his 
proclamation  with  respect  to  thl3  election 
of  delegates  to  a constitutional  convontion. 
Tills  provision  of  tho  Constitution  has  been 
acted  on  onco  teforo,  about  twenty  yonr3  ago. 


3 
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but  we  do  not  know  whether  the  heriff 
lssuou  his  proclamation,  or  whether  it 
was  uono  by  the  goarus  of  .loction  Com- 
missi oners,  of  this  city* 

" e would  greatly  appreciate  an  opinion 
fro  i you  on  this  matter  In  behalf  of  the 
sheriff •" 

The  ?<rit  of  lection  issued  by  tno  Governor  to  the 
Sheriffs  of  tne  soveral  counties,  oal-tin-  non-osso  tial 
ole  :Ont£i,  provides  as  follows: 

”1,  I'  or  rest  C • Connell,  Gov  n.or  of  the 
otate  of  M.1  3ouri,  no  i33ue  this  writ 
of  election  and  do  hereby  order  that  ^he 
election  of  delegates  to  the  convention 
to  revise  axxd  amend  the  Constitution  ge 
hold  on  Tuesday,  April  6,  1943,  and  that 
j ou  Issue  your  proclamation  or  notice  for 
holding  the  election  accordingly , giving 
ten  days*  notice  thereof;  and  that  you 
certify  to  me  the  execution  of  this  writ, 
and  how  you  executed  the  same*” 

Tills  writ  of  election  is  required  by  section  o,  of 
Article  XV,  of  tue  Constitution  of  ;issouri,  which  in  part 
roaas  ns  follows: 

"•»  * *,  tne  governor  shall  issue  writs  of 
election  to  tne  sheriffs  of  tno  different 
counties,  oruorln  the  el  ction  of  dele- 
gates to  tno  convention,  on  a aa^.  not  less 
t ia.»  tliroe  nor  more  than  six  months  after 
that  on  whicn  said  question  shall  iiave 
been  votod  on.  * #" 

Along  tills  line  we  would  also  like  to  cite  you  oction 
, of  Article  XV,  of  the  Constitution  of  tho  Stato  of  i.issourl, 
nicii  pi’ovidos  as  follows: 

The  question  • hall  there  be  a convention 
to  revise  and  amend  tne  Constitution?* 
snail  bo  sub  it tod  to  tho  electors  of  the 
stato  at  a special  election  to  bo  hold  on 
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the  first  Tuesday  In  August,  ona  thous- 
and nine  ounared  ana  twenty-One,  and  at 
each  general  election  next  ensuing  tha 
lapse  of  twenty  successive  years  since 
the  last  previous  submission  thereof,  and 
in  case  a majority  of  the  doctors  voting 
for  and  against  the  calling  of  a conven- 
tion shall  vote  for  a convention,  the 
governor  shall  Issue  writs  of  eloctlon 
to  the  sheriffs  of  the  different  counties, 
ordering  the  election  of  delegates,  and 
the  assembling  of  such  convention,  as  is 
provided  in  the  preceding  s ction." 

It  will  be  seen  from  these  two  provisions  of  the 
Constitution  that  the  writ  in  question  is  specifically  aaarossed 
to  the  sheriff  am  calls  for  him  to  issue  his  proclamation  in 
a certain  manner,  ^he  writ  further  specifies  that  the  sheriff 
snail  certify  to  the  Governor  that  the  writ  has  ooen  executed 
and  the  manner  in  which  this  was  done.  It  is  our  opinion  that 
where  a condition  such  as  this  exists,  that  it  is  the  duty  of 
the  sheriff,  and  his  alone,  to  make  the  proclamation  as  pro- 
vided. 


The  proclamation  is  merely  a notice  to  the  public 
generally  that  an  election  is  to  bo  hold  on  a day  certain  for 
the  purpose  of  selecting  delegates  to  a constitutional  conven- 
tion. This  is  clearly  not  the  statutory  duty  of  the  election 
Co  mis3ioners  in  Kansas  City,  for,  If  such  were  true,  it  would 
be  in  violation  of  the  Constitution  of  this  ftate. 

Section  3,  of  Articled,  of  the  Constitution  of  Mis- 
souri, further  provides  that  after  the  proclamation  by  the 
sheriff  that  the  nominations  for  delegates  shall  be  made  in  a 
certain  manner  ana  that  after  such  nominees  are  selected,  certif- 
icates of  elections  shall  oe  filed  with  the  iocretary  of  State 
not  less  than  thirty  days  before  the  election. 

Supplementing  Section  3,  of  Article  XV,  of  the  Consti- 
tution of  Misso  ori,  is  section  11633,  H.  3.  Mo.  1339.  This  sec- 
tion provides  as  follows: 

"Whenever  an  election  shall  be  called  to 
elect  delegates  to  a constitutional 
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convention  or  an  election  called  for 
the  purpose  of  ratifying  a submitted 
new  Constitution,  said  election  shall 
be  conducted  in  the  manner  provided  by 
law  for  general  elections  and  said 
propositions  an  all  be  submitted,  voted 
on,  the  returns  certified  and  the  results 
proclaimed  in  the  manner  provided  by  law 
in  case  suen  propositions  were  submitted 
at  a general  election;  except,  that  said 
elect ion  shall  be  conducted  by  two  Judges 
and  two  clerks  at  each  polling  place,  one 
Judge  and  one  cleric  to  be  selected  from 
aacn  of  the  two  parties  ihich  cast  the 
highest  and  the  next  highest  number  of 
votes  for  governor  at  the  last  general 
election:  provided,  however,  that  in  ail 
cities  and  counties  of  tills  state  where 
registration  of  voters  is  now  or  may  be 
provided  for  by  law,  elections  under  the 
provisions  of  this  section  shall  be  held 
in  accordance  with  the  provisions  of  law 
now  in  effect,  applicable  to  the  holding 
of  elections  in  said  cities  and  counties, 
and  tna  county  committee  of  oaoh  political 
party  which  at  the  general  election  for 
governor  held  iuxt  preceding  any  special 
election  to  elect  delegates  to  a constitutional 
convention  or  for  ratification  of, a new  Con- 
stitution, cast  at  least  ten  per  cent  of  all 
the  votes  oust  at  such  election  for  governor 
in  suen  city  and  county,  shall  appoint  three 
judges  and  one  cleric  outsido  of  such  city 
for  election  under  the  provisions  of  this 
section,  and  in  all  such  cities  the  Judges 
and  clerics  of  elections  regularly  appointed 
or  that  may  bo  hereafter  appointed  and  com- 
missi onod  for  regular  state  and  county 
elections  shall  act  as  Judgos  and  clerks  of 
all  special  elections  under  the  provisions 
of  this  section.  All  acts  or  parts  of  acts 
inconsistent  with  the  provisions  of  thi3 
act  are  hereby  doclarod  inap  licablo  to 
elections  called  for  the  purpose  herein  pro-: 
vided  for,” 
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As  will  be  soen  from  reading  this  statute,  the  election  shall 
bo  conducted  in  the  sane  manner  as  is  provided  for  general 
elections.  Of  coarse,  this  statute  cannot  conflict  with  the 
Constitution,  but  can  be  used  only  to  supplement  it. 

Consequently,  we  will  next  cite  you  again  to  a 
portion  of  Section  3,  of  Article  XV,  of  the  Constitution  of 
Missouri,  in  which  the  duties  of  the  secretary  of  State  are 
set  out.  This  reads  as  follows: 

«■  # Not  less  than  fifteon  days 
before  the  election,  the  secretary 
of  state  shall  certify  to  the  county 
clerk  of  the  county  the  name  of  each 
person  nominatod  for  the  offico  of 
delegate  from  the  senatorial  district 
in  which  the  county,  or  any  part  of 
it,  is  included,  and  the  names  of  all 
persons  nominatod  for  delogatas-at- 
large.  * * 

The  above  section  sots  out  the  duties  of  the  secre- 
tary of  state,  and  section  11542,  R.  3.  Mo.  1939,  sets  out 
the  duties  of  the  clerk  of  the  county  court,  which  said  latter 
section  proscribos  the  following: 


"At  least  sovon  days  before  an  election 
to  fill  any  public  office,  the  clerk  of 
the  county  court  of  each  county  shall 
cause  to  be  published  in  two  newspapers 
representing  each  of  the  two  major  polit- 
ical parties,  if  such  there  be,  and  if 
not,  then  in  two  newspapers,  or  if  thore 
be  only  one  newspaper  published  within 
the  county  then  in  such  newspaper,  the 
nominations  to  office  certified  to  him 
by  the  secretary  of  state,  and  also  those 
filed  in  his  office.  He  ahali  make  two 
such  publications  in  each  of  such  news- 
papers afore  the  election,  one  of  which 
publications  in  each  newspaper  3hall  be 
upon  the  last  day  upon  which  such  news- 
paper is  issued  before  the  election: 
Provided,  that  no  higher  rates  shall  be 
paid  per  inch,  than  is  provided  by  section 
14966,  chapter  119,  R.  3.  1939,  as  amended." 
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liow,  as  to  the  dutlos  of  tho  election  Commissioners 
in  Kansas  City,  wo  will  call  your  attention  to  Section  12097, 
ii.  S.  Uo.  1939,  which  In  part  is  as  follows: 

•*  * Upon  the  appointment  of  such  com- 
missioners, the  county  cleric  of  the 
county  in  which  such  city  is  situated, 
and  the  board  of  election  commissioners 
or  other  custodians  of  said  property  shall, 
upon  de.iand,  turn  over  to  such  board  of 
election  commissioners  all  registry  books, 
poll  books,  taL  ly  sheets  and  ballot  ooxes, 
heretofore  used,  and  all  other  books, 
forms,  blanks,  stationery  and  property  of 
every  description  in  any  way  relating  to 
registration  or  olection,  or  the  holding 
of  elections,  within  said  city.  Said  oonrd 
of  election  comraissioxiers  shall  make  all 
necosaary  r ulea  and  regulations,  not  in- 
consistent with  this  article,  with  refer- 
ence to  the  registration  of  voters  and  the 
conduct  of  elections;  and  snail  have  charge 
of  and  make  provisions  for  all  elections, 
general,  speoial,  local,  municipal,  state, 
county,  all  primaries,  and  of  all  other  of 
every  description,  to  be  held  in  such  city 
or  any  part  thereof,  at  any  time.  The 
boara,  in  addition  to  tne  other  powers  ex- 
pressed in  this  article,  shall  have  full 
power  and  authority  to  direct  Judges  and 
clerks  as  to  their  duties  in  relation  to 
election  and  tho  laws  relating  thereto  and 
to  compel  compliance  therewith;  and  two  of 
the  commissioners  of  opposite  political 
parties  shall  have  tho  power  on  any  day  of 
election,  to  remove  any  Judge  or  clerk, 
who,  in  their  opinion,  is  falling  to  per- 
form his  duty;  " 

This  statute  clearly  gives  tho  Board  of  election 
Coruaissloners  full  control  over  all  elections  in  Kansas  City, 
except  as  may  be  provided  by  the  Constitution.  Therofore,  in 
certifying  tho  names  of  the  nominees  for  aelegatos  to  the 
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Convention,  tha  Secretary  of  State  should  cortify  them  to 
the  Boara  of  Election  Commissioners  of  Kansas  City  and  to 
the  Board  of  election  Commiss loners  of  Jacicson  County, 

Instead  of  the  County  Cler*  of  Jac.cson  County, 

Section  12110,  R.  S.  Ho,  1939,  provides  for  the 
notice  to  be  given  by  the  Board,  and  Is  as  follows: 

"It  shall  bo  the  duty  of  such  board 
to  give  ton  days'  notice  in  two  daily 
newspapers  of  such  city,  of  opposite 
politics  if  possible,  of  the  time  and 
place  of  election  in  each  precinct  of 
tho  city,  of  the  date  of  tho  closo  of 
registration  and  of  tho  times  and 
places  of  registration  outs ldo  of  the 
main  office,  Tho  ooard  is  also 
authorized  to  proparo  and.  In  its  dis- 
cretion, post  notices  of  the  times  and 
places  of  registration  outside  of  the 
main  office.* 

Following  thiB  statute,  when  tho  Boaru  receives  the  certifi- 
cate of  tne  secretary  of  dtate,  it  shall  tnen  follow  this 
section  ana  givo  the  notice  as  proscribed. 

In  the  case  of  vacancies  occurring  in  tho  General 
Assembly  of  this  State,  Section  14,  of  Article  IV,  of  the 
Constitution  of  Missouri,  provides: 

"Writs  of  election  to  fill  such  vacan- 
cies as  may  occur  in  either  house  of 
the  General  Assembly  shall  be  issued  by 
the  Governor." 

It' will  be  noted  that  in  this  instance,  the  Constitution 
merely  provides  that  the  writs  of  election  shall  be  Issued  by 
the  Governor,  not  specifying  to  whom  they  shall  be  issued. 
There  wouxd  be  a different  procedure  followed  in  that  case, 
but  In  our  instant  question  the  Constitution  specifically 
states  that  the  writ  of  election  shall  bo  issuod  to  the 
sheriffs  of  the  counties. 
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II. 

Under  the  Instructions  as  given  in  the  rlt  of 
election,  the  sheriff  is  to  give  "ton  days*  notice."  The 
question  urisos  as  to  whether  this  means  ten  days  before 
the  eloction  or  ton  consecutive  days. 

Referring  a ain  to  ; ection  3,  of  Article  XV,  of 
tha  Constitution,  we  see  that  the  certification  of  nomina- 
tion must  be  in  the  hones  of  the  secrotary  of  state  at 
least  thirty  days  prior  to  the  day  of  the  election.  This 
being  the  case,  the  term  "ten  days’  notice"  could  not 
possibly  be  ten  days  before  the  election,  since, if  the 
sheriff  waited  until  that  tine,  there  would  not  be  suffi- 
cient time  remaining  to  certify  the  names  of  the  nominees 
to  the  secretary  of  state. 

Under  Section  12861,  H.  3.  Mo.  1939,  which  deals 
with  vacancies  in  the  Cenerai  .ssombly  and  writs  of  election 
tc  call  elections  to  fill  such  vacancies,  we  fine,  the  follow- 
ing: 


"The  sheriff  to  whom  any  writ  of  elec- 
tion shall  be  delivered  snail  cause  the 
election  to  supply  such  vacancy  to  be 
held  within  the  limits  composing  the 
county  or  district  at  the  time  of  the 
next  proceding  general  eloction,  and 
shall  issue  his  proclamation  or  notice 
for  holding  the  election  accordingly, 
and  transmit  a copy  thereof,  together 
with  a copy  of  the  writ,  to  the  sheriff 
of  each  of  the  counties  ithin  which  any 
part  of  such  old  county  or  district  may 
lie,  who  shall  cause  copies  of  such 
notice  to  be  put  up,  and  tho  election 
to  be  held  accordingly,  in  such  parts 
of  their  respective  counties  as  composed 
a part  of  the  old  county  or  district  for 
which  the  election  is  to  be  lyeld,  at  the 
last  preceding  general  election;  and  the 
returns  shall  bo  made  and  tho  certificate 
of  election  grafted  in  all  things  as  if 
no  division  had  tdc en  place." 
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As  can  be  3oen  from  this  statute,  In  a situation 
somewhat  similar  to  tho  Instant  one,  the  sheriff  shall 
"cuuso  copies  of  such  notice  to  be  put  up."  Tnis  statute 
of  course  lias  reference  to  a apodal  election,  ana  in  viow 
of  tho  fact  that  the  writs  in  this  kind  of  matter  and  also 
tno  writ*  of  election  are  diroctod  to  the  sheriff,  calling 
for  a proclamation,  wc  believe  that  tho  proclamation  in 
our  instant  case  should  oe  posted  for  at  loast  a ten-aay 
period. 


however,  it  is  co  mion  knowledge  that  moro  people 
would  sec  a procla.  lation  of  this  typo  In  a newspaper  publica- 
tion than  would  see  the  proclamation  postod  by  tho  sheriff  in 
public  places.  .specially  is  this  true  in  tho  areas  where 
thero  is  a donse  population.  Ther  efore,  it  woulu  po.  sl  oly  be 
tno  b-ist  practice  to  post  copies  of  such  proclamation  as  di- 
rected by  action  12861,  H.  8.  lio.  1939,  and  also  publish  such 
proclamation  in  the  newspapers. 


III. 

Tho  next  question  to  oe  consiaerea  is  the  proper  form 
for  the  sheriff*s  certificate  to  the  Governor,  as  required 
under  the  rit  of  .lection.  There  is  no  statutory  form  pro- 
vided, out  wo  suggest  it  be  made  in  the  following  manner: 


certificate 


This  1s  to  cortlfy  that  I hnvo  this  day 

of  , 1943,  uxocutod  the  rit  of 

.lection  uirecioa  to  me  by  honorable  korroet  C. 
Donnell,  Governor  of  the  Gtato  of  i/iusourl,  by 
issuing  ray  proclamation  or  notice  for  holding  an 
olection  for  the  selection  of  uelogates  to  a 
constitutional  Convention,  sale  oloctio..  to  oe 
hola  on  ,>.prli  6,  1943,  oy  pouting  copies  of  ouch 

proclamation  or  notice  of  eloction  in  

County  in  the  following  public  places  


i'or  10  days,  anu  by  publication  of  men  procla- 

iuation  In  _________________________  °nd  

, nows paper a published  in  3 aid  County  of 

, State  of  idisaouri. 
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Given  under  ray  hand  this  day  of 

, 1943. 


Sheriff  of  county. 


IV. 

Another  question  to  be  considered  is  as  to  who 
snail  select  the  judges  and  clerxs  of  election  and  how  they 
are  to  be  notified. 

Section  11683,  K.  3.  ?io.  1939,  in  speaking  of  this 
matter,  prescribes  as  follows: 

"Whenever  an  election  shall  be  called 
to  elect  delegates  to  a cons ti tut ional 
convention  or  an  election  called  for 
the  purpose  of  ratifying  a submitted 
new  Constitution,  said  election  shall  be 
conducted  in  the  manner  provided  by  law 
for  general  elections  and  said  proposi- 
tions shall  oe  submitted,  voted  on, 
the  returns  certified  and  the  results 
proclaimed  in  the  manner  provided  by  law 
in  case  such  propositions  were  submitted 
at  a general  election;  oxcept,  tnat  said 
election  shall  be  conducted  by  two  judges 
and  two  clerks  at  each  polling  place,  one 
judge  and  one  clerk  to  be  selected  from 
each  of  the  tsc  parties  wnich  cast  the 
highest  and  the  next  highest  number  of 
votes  for  govornor  at  the  last  general 
election:  Provlaeu,  however,  that  in  all 

cities  and  counties  of  tills  state  where 
registration  of  voters  is  now  or  may  be 
provided  for  by  la*%  elections  under  the 
provisions  of  this  section  shall  be  held 
in  accordance  with  the  provisions  of  law 
now  in  effect,  applicable  to  the  holding 
of  elections  in  said  cities  and  counties, 
ana  the  county  committee  of  each  political 
party  which  at  the  general  election  for 
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governor  held  n9xt  preceding  any 
special  election  to  eloct  delegates 
to  a constitutional  convention  or 
for  ratification  of  a new  Constitu- 
tion, cas t at  least  ten  per  cent  of 
all  the  votos  cast  at  ouch  election 
for  governor  in  such  city  and  county, 
shall  appoint  throe  judges  and  one 
cleric  outside  of  such  city  for  elec- 
tion under  the  provisions  of  this 
section,  and  in  all  such  cities  the 
judges  and  clerics  of  elections  regu- 
larly appointed  or  that  may  be  here- 
after appointed  and  commissioned  for 
rogular  state  and  county  elections 
sha.l  act  as  judges  and  clerics  of  all 
special  elections  under  tne  provisions 
of  this  section*  All  acta  or  parts 
of  acts  inconsistent  with  the  provi- 
sions of  this  act  are  hereby  declared 
inapplicable  to  elections  called  for 
tho  purpose  heroin  provided  for*" 

This  section  provides  that  when  an  election  is 
called  to  elect  delegates  to  a constitutional  convention, 
that  said  election  shall  be  conducted  in  tho  manner  provided 
by  law  for  general  elections.  In  view  of  the  fact  that  there 
are  no  other  special  provisions  pertaining  to  this  raatter, 
this  statute  will  govern*  It  will  be  seen  that  said  election 
shall  be  conductod  by  "two  judges  and  two  clerks  at  each 
polling  place*  There  is  also  a provision  as  to  the  selec- 
tion in  citioa  and  counties  whero  registration  of  voters  is 
in  force* 


Following  the  foregoing  statute,  the  county  courts 
of  each  county  shall  select  the  proper  number  of  Judges, 
except  in  those  cities  and  counties  where  tho  registration 
law  is  in  effect.  In  such  cases  the  judges  and  clerks  are 
selected  by  the  political  parties  which  at  the  preceding 
general  election  cast  ten  per  cent  of  the  votes  cast  at  such 
election  for  Governor*  However,  in  cities  and  counties  where 
there  is  a Boaru  of  Election  C omais si oners , such  Board  dis- 
charges the  duties  of  the  selection  of  judges  ana  clerks* 
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Tne  judges  and  clerks  of  election  are  then  noti- 
fied of  their  appointment  in  the  sane  manner  aa  if  it  was 
a general  election. 


Since  Section  11683,  supra,  provides  that  the 
dec t ion  is  to  be  conducted  in  the  same  manner  as  provided 
by  law  for  general  elections,  the  ballots  for  such  elections 
shall  bo  furnished  by  the  respective  cl  3rlcs  of  the  county 
courts.  Sections  11593  and  11594,  R,  S,  J4o.  1939,  provide 
as  follows : 


(11593) 

"All  ballots  cast  in  elections  for 
public  officers  within  this  state  shall 
oo  printed  and  distributed  at  public 
axpsnse,  as  hereinafter  provided.  The 
printing  of  the  ballots  and  of  the  cards 
of  instruction  for  the  electors  in  each 
county,  and  the  delivery  of  the  same 
to  the  election  officers,  as  provided 
in  section  11598,  shall  oe  a county  charge, 
except  where  the  officers  to  be  voted  for 
are  exclusively  city  officers,  in  ihich 
case  such  printing  and  delivery  sliall  bo 
a city  charge,  the  payment  of  which  saall 
bo  provided  for  in  the  same  manner  as  the 
payment  of  other  county  or  city  expenses," 


(11594) 

"uccept  as  in  this  article  otherrioe  pro- 
vidod,  it  shall  be  the  duty  of  the  clerk 
of  the  county  court  of  each  county  to 
provide  printed  bol  lots  for  every  elec- 
tion for  public  officers  in  which  the 
electors  or  any  of  the  electors  within 
his  county  participate,  and  to  c.;use  to 
be  printed  in  the  appropriate  bal lot  the 
nane  of  every  candidate  whose  name  has 
been  certified  to  or  filed  with  him  in 
the  manner  provided  for  in  this  article, 
ballots  other  than  thoso  printed  by  the 
respective  clerics  of  the  county  courts 
according  to  the  provisions  of  this  article 
shall  not  be  cast  or  counted  in  any  elec- 
tion," 
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■•■'he  election  shall  bo  conducted  relative  to  reports 
to  county  courts,  supplies,  ballots  and  re-turns,  in  the  same 
manner  as  general  elections.  This  would  also  apply  as  to  the 
time  of  opening  one  closing  the  polls. 


V. 

A suggested  form  to  bo  used  by  the  sheriffs  of 
the  various  counties,  for  the  "Procla nation  of  lloction,*' 
is  as  follows : 


FrtOCnA.  AT1GJ,  OF  IL-XTICK 

Under  the  authority  of  the  rit  of  .lection 
air oc tea  to  me  by  Honorable  Forrest  C,  Donnell, 
Governor  of  the  Gtato  of  Missouri,  I hereb;  pro- 
claim that  on  April  6,  1943,  there  shall  be  an 
election  held  in  _ County,  for  the  pur- 

pose of  electing  delegates  Eo  the  Constitutional 
Convention,  said  Constitutional  Convention  to  be 
convened  by  proclamation  by  the  Governor  of  the 
State  of  Missouri  on  a date  within  six  months 
after  the  election  of  such  delegates,  at  the  Beat 
of  go?  ernment  of  the  state  of  Kit.souri, 

Given  under  my  hand  this  day  of 

1J43. 


Sheriff  'of'  6‘ounty  7 

Missouri. 


VI. 

Another  consideration  is  whether  the  election  judges 
anu  clerks  con  be  used  for  both  the  school  election  and  the 
election  for  delegates  to  the  Constitutional  Convention. 

The  conduct  of  the  election  of  delegates  for  the 
Constitutional  Convention  is  conductea  in  tho  sa  ie  lannor  as 
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that  of  general  elections,  a3  provided  by  action  11683,  H*  S. 
Mo*,  1939*  There  Is  one  exception  to  this  and  that  is  the 
number  of  judges  to  bo  used  in  such  elections.  This  matter 
is  treated  supra* 

In  the  cas3  of  the  annual  school  elections  and  the 
election  of  the  county  superintendent  of  schools,  such  olfac- 
tions are  not  conducted  in  the  manner  of  general  elections. 
There  is  no  provision  for  judges  in  the  annuel  school  election 
in  the  rural  communities . Further,  in  the  case  of  the  county 
superintendent  of  scnools,  there  la  no  provision  as  to  the 
proper  party  to  pay  for  the  ballats.  Also,  the  persons  in 
attendance  at  the  annual  school  elections  vote  for  the  county 
superintendent  of  schools  if  he  happens  to  be  up  for  election 
at  that  time.  In  the  cities,  in  such  elections,  there  are 
judges  used  in  some  instances.  However,  a study  of  the  pro- 
cedure and  conduct  of  the  annual  school  meeting  and  election 
of  the  county  superintendent  of  schools,  shows  that  such 
elections  are  held  in  a rather  Informal  manner.  e do  not 
feel  that  the  election  of  delegates  to  the  Constitutional  Con- 
vention should  be  held  in  an  informal  manner  in  the  light  of 
the  constitutional  provisions  and  statutes  pertaining  thereto, 
and  that  such  election  dhoula  be  hold  separate  and  apart  from 
the  other  elections.  The  county  pays  the  expenses  of  the 
Constitutional  Convention  election  and  the  expenses  of  the 
other  electioiis  should  oe  paid  as  they  have  formerly  oeen,  and 
the  procedure  and  conduct  should  be  the  same  as  formerly  but 
separate  and  apart  from  the  Constitutional  Convention  election. 


VII* 

The  further  question  has  beai  asked  as  to  whether  it 
is  necessary  for  the  voters  voting  for  delegates  to  the  Consti- 
tutional Convention  to  be  registered  in  view  of  the  fact  that 
it  is  not  necessary  that  they  be  registered  to  vote  in  a 
school  election  or  for  county  superintendent  of  schools.  This 
inquiry  was  made,  setting  out  the  City  of  Hannloal  as  being  the 
city  to  which  this  question  reforrod. 

This  quostion  can  bo  answered  by  a reading  of  Section 
11683,  H.  L . Mo*  1939,  which  provides  in  part  as  follows: 
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•»  ^Provided,  however,  that  in  all 
cities  and  counties  ol'  this  state  where 
registration  of  voters  is  now  or  may  be 
provided  for  by  law,  elections  under 
tne  provisions  of  this  section  snail  be 
held  in  accordance  with  the  provisions 
of  law  now  In  effect,  # » 

As  can  be  noted  froia  reading  the  aoove  provision, 
in  the  case  of  an  election  for  delegates  to  the  Constitutional 
Convention,  the  voters  voting  for  such  delegates  must  be 
registered  in  the  city  ana  counties  where  the  registration  law 
is  in  effect. 


VIII. 

Further  inquiry  has  been  made  as  to  whether  it  is 
necessary  that  the  guramed  sticker  be  usod  in  connection  with 
the  election  of  delegatus  to  the  Constitution  Convention  aad 
in  the  election  of  c-unty  superintendent  of  scnools. 

As  stated  aoove  the  eloction  of  the  delegates  to 
the  Constitutional  'convention  is  conducted  in  the  manner  pro- 
vided by  law  for  a general  election  a$  specified  in  Section 
11683,  R.  s.  ko.  1939.  The  statute  relative  to  the  gummed 
stickor  being  placed  over  the  baL lot  number,  will  be  found 
in  Laws  of  Missouri,  1941,  at  page  363,  Section  11607.  This 
section  provides  as  follows t 

" .very  oallot  shall  be  num:erod  in 
numerical  order  In  which  received,  and 
it  a nail  oe  the  dut$  of  the  eloction 
judges,  in  the  presence  of  the  voter, 
before  anj  baL  lot  Is  placed  in  the  oallot 
box,  to  cover  or  conceal  securely  the 
identifying  number  or  numbers  placed  on 
the  ballot  by  placing  over  the  number  or 
numbers,  and  pasting  down,  a black  sticker, 
which  sticker  is  to  be  two  inches  square 
with  gusn pad  udges  extending  threo- eights 
(3/8)  of  an  inch  towards  the  center  of  the 
square,  so  as  to  conceal  but  not  destroy. 
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the  number  or  numbers  placed  thereon. 

Such  stickers  shall  be  supplied  to  the 
election  judgos  by  t ue  County  Clerk  or 
Soara  of  election  Commissioners  of  each 
county  or  city,  and  no  sticker  shall  be 
removed  except  In  case  of  contested 
elections,  grand  Jury  inves tigations , or 
in  the  trial  of  all  civil  or  criminal 
cases  In  which  the  violations  of  any  law 
relating  to  elections.  Including  primary 
eloctions,  is  under  investigation  or  at 
issue  and  then  only  on  the  oi’der  of  a 
proper  court  or  Judge  thereof  in  vacation. 

No  judge  of  election  shall  deposit  anj 
ballot  upon  which  the  names  or  initials 
of  the  Judges,  as  hereinbefore  provided 
for,  do  not  appear." 

In  view  of  the  provisions  of  Soction  11683,  H.  S.  Lo. 
1W39,  ana  Section  11607  of  the  Laws  of  Missouri  for  1941,  it 
is  our  opinion  that  tho  gummed  sticker  shall  be  used  in  con- 
nection with  the  election  of  delegates  to  tho  Constitutional 
Convention. 


In  answer  to  the  question  of  whether  tho  Australian 
ballot,  wnich  is  usod  In  general  elections,  or  the  ribbon 
oallot,  whicn  is  used  in  primary  oloctions,  shall  be  used  in 
the  election  of  the  delegates  to  the  Constitutional  Convention, 
we  will  again  call  your  attention  to  Section  11683,  which  has 
been  citea  several  times  in  tills  opinion,  anu  which  provides 
that  the  election  to  elect  uelegatos  to  a Constitutional  Con- 
vention, shall  be  conducted  in  the  manner  provided  by  law  for 
general  elections.  Therefore,  it  would  appear  that  the  regular 
ballot  used  at  general  eloctions  shall  be  used. 


Conclusion. 


that ; 


Therefore,  it  la  the  opinion  of  this  department 
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(1)  The  writs  of  eloction  Issued  by  the  Governor 
of  the  state  of  Missouri  to  the  sheriffs  of  the  various 
counties  In  tills  State,  shall  be  executed  by  the  said  sheriffs 
of  the  various  counties,  including  Jackson  County,  who  snail 
issue  proclamations  or  notices  of  election  as  called  for  in 
such  writs  of  election. 


(2)  A proclamation  or  notice  of  election  to  be 
issued  by  the  sheriff  shall  be  posted  In  public  places  in 
the  respective  counties  and  by  publication  If  such  be  desired. 


(3)  The  judges  and  clerks  who  shall  conuuct  the 
election  for  the  purpose  of  the  selection  of  delegates  to  the 
Constitutional  Convention,  shall  be  selected  in  the  same  manner 
as  for  general  elections,  except  that  the  number  shall  be  less 
as  provided  by  Section  11683,  K*  3*  bo.  1939* 


(4)  The  furnishing  of  supplies  and  all  other  matters 
pertaining  to  the  election  where  such  delegates  shall  be  selected, 
shall  be  handled  and  conducted  in  the  same  manner  as  for  general 
olections • 


(5)  The  election  to  select  delegates  to  the  Consti- 
tutional Convention  shall  have  judges  and  clorks  appointed  for 
that  purpose  alone  and  the  conduct  of  such  election  shall  be 
separate  and  apart  from  the  conduct  of  an  election  for'  the 
election  of  a county  superintendent  of  schools  and  other 
annual  school  elections. 


(6)  It  is  necessary  in  counties  and  cities  where  the 
registration  of  voters  Is  in  ef  set,  that  all  persons  attempting 
to  vote  at  the  election  called  for  the  purpose  of  selecting 
delegates  to  the  Constitutional  Convention  sliall  be  registered. 


. (7)  The  gummed  stickers  to  be  placed  over  the  -allot 

numbers,  as  provided  by  Section  11607,  Laws  of  Missouri,  1941, 
at  page  J63,  shall  bo  used  on  Constitutional  Convention  ballots. 
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but  such  provision  do^s  not  apply  to  school  elections  and 
it  is  not  necessary  that  the  gamed  stickers  be  used  on 
ballots  used  in  the  election  of  a county  school  superintend- 
ent or  for  any  other  school  election. 


(8)  Tne  form  of  tho  ballots  to  be  used  in  the 
election  for  the  selection  of  delegates  to  tho  Constitutional 
Convention  shAll  bo  in  tho  3aao  form  as  provided  oy  tho 
general  election  laws  of  tho  State  of  Missouri. 


xiespectf ullj  submitted. 


. PHIL  .1 

Assistant  Attorney-General 


APPROV  D: 


HOY  tfcnllVSIOH 
Attorney-General 


JSPtBO 


BUILDING  AND  LOAN:  Mariner  of  electing  Directors. 

ELECTIONS: 


February  18,  1343 


t 


Mr.  T.  Victor  Jeffries 
Supervisor,  Bureau  of 
building  and  Loan  supervision 
Jeffe  'son  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  ycur  request  for  an 
opinion  under  date  of  February  9,  1943,  on  a matter  submit- 
ted by  the  Secretary  of  the  rostal  Employees  Building,  Loan 
i Savings  Association  of  St.  Louis,  Missouri.  The  question 
is  how  shall  directors  cf  a Building  and  Lean  Association 
be  elected. 

be  are  net  familiar  with  the  by-laws  cf  the  above 
building  and  lean  association,  however,  this  Is  not  impor- 
tant for  the  reason  said  by-laws  cannot  exceed  the  constitu- 
tion and  statutes  pertaining  to  said  election  and  if  they 
do,  said  by-laws  are  Invalid.  Sundheim,  Third  Ldition, 
Building  and  Loan  Associations,  Section  91,  page  30,  lays 
down  the  general  rule  as  to  voting  for  directors  in  such  as- 
sociations and  holds  that  constitutional  and  statutory  pre- 
visions relating  to  the  right  of  stockholders  to  vote  In 
corporations  generally  applies  to  building  and  loan  associ- 
ations unless  they  are  expressly  excepted  and  when  such  right 
is  regulated  by  constitution  or  statute  a by-law  cannot  change 
same. 


”The  right  to  vote  stock  at  corporate 
elections  is  an  incident  of  ownership, 
to  be  exercised,  cf  course.  In  the 
mode,  and  under  the  restrictions,  pre- 
scribed by  the  constitution,  and  the 
statutes  cf  the  state,  and  the  charter 
and  by-laws  of  the  association.  Con- 
stitutional provisions  and  statutes 
regulating  the  right  to  vete  In  corpora- 
tions generally  apply  to  building  and 
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loan  associations,  unless  they  are  ex- 
pressly excepted,  and  when  the  right  to 
vote  is  regulated  by  statute,  it  cannot 
be  changed  by  by-law  or  resolution. 

When  the  general  law  expressly  declares 
who  shall  be  entitled  to  vote,  and  how 
they  shall  vote,  its  provisions  are  con- 
trolling, and  a by-law  in  conflict  there- 
with is  void.  Iherefore  a by-law  Uniting 
the  right  to  vote  to  stock  a year  old  is 
invalid,  when  in  conflict  with  a statute 
which  gives  a right  to  vote  to  each  mem- 
ber. " 


Section  8207,  K.  3.  L'issouri  1939,  provides  by-laws  of 
such  corporations  as  building  and  loan  associations  may  adopt 
by-laws  but  same  s>_all  not  be  Inconsistent  with  the  constitu- 
tion and  laws  of  this  -tate.  caid  section  reads  in  part: 


"Ihe  shareholders  of  such  corporation  may 
make  and  adopt  all  necessary  by-laws  for  the 
government  of  the  affairs  and  business  of 
the  corporation,  provided  that  the  same 
shall  not  be  inconsistent  with  the  Consti- 
tution or  laws  of  the  state.  * * * * * * 
***•»*  x:  *»»«-»  if  *«»*«««  * " 


Section  6208,  R.  •->.  ! Issouri  1939,  provides  by-laws  may 
be  adopted  for  certain  purpcse3  and  may  prescribe  the  qualifica- 
tions of  directors  of  said  association  or  corporation.  Said  sec- 
tion reads  in  part: 


"ihe  number,  title  and  functions  of  the 
officers  of  any  corporation  created  by 
virtue  of  this  or  any  previous  law,  their 
terms  of  office,  the  time  of  their  elec- 
tion,as  well  as  the  qualification  of 
electors,  and  the  time  of  each  period- 
ical meeting  of  the  officers  and  share- 
holder s of  3uch  corporation,  shall  be 
provided  for  in  the  by-laws.  No  person 
shall  be  eligible  to  become  or  shall  con- 
tinue a director  unless  he  shall  be  the 
owner  of  at  least  five  shares  of  capital 
stock  of  such  corporation,  and  net  delin- 
quent in  any  manner  thereon.*  * * * * n 
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Section  5007,  R.  S.  Missouri  1939,  provides  the  method, 
which  we  believe  is  applicable  in  the  instant  case,  of  electing 
candidates  of  a corporation,  and  reads: 


"In  all  elections  for  directors  or  man- 
agers of  any  incorporated  company,  each 
shareholder  shall  have  the  right  to  cast 
as  many  votes  in  the  aggregate  as  sldl 
equal  the  number  of  shares  of  stock  so  hold 
by  him  or  her  in  said  company,  multiplied 
by  the  number  cf  directors  or  managers  to 
be  elected  at  such  election,  and  each  share- 
holder may  cast  the  whole  number  of  votes, 
either  in  person  or  by  proxy,  for  one  can- 
didate, cr  distribute  them  among  tv.o  or  raoro 
candidates;  and  such  directors  cr  managers 
shall  not  be  elected  in  any  other  manner." 


Section  6,  Article  12  of  the  Constitution  of  the  ^tate  of 
Missouri  provides  the  procedure  which  is  applicable  to  the  elec- 
tion of  directors  of  any  incorporated  company,  and  reads: 

"in  all  elections  for  directors  or  managers 
of  any  incorporate^  company,  each  shareholder 
shall  have  the  right  tc  csst  as  many  votes 
in  the  aggregate  as  shall  equal  the  number  of 
shares  30  held  by  him  or  her  in  said  company, 
multiplied  by  the  number  of  directors  or  man- 
agers to  be  elected  at  such  election;  end  each 
shareholder  may  cast  the  whole  number  of  votes 
either  in  person  or  by  proxy  for  one  candidate, 

ior  distribute  such  votes  among  two  or  more 
candidates;  and  such  directors  or  managers  s all 
not  bo  elected  in  any  other  manner." 


Sundheim,  supra.  Section  93,  page  92,  provides  that  in 
order  to  secure  minority  representation  on  the  board  of  directors 
some  jurisdictions  confer  the  right  of  cumulative  voting: 


"In  order  to  secure  minority  representa- 
tion on  the  board  of  directors,  the  con- 
stitution, or  statute  law,  or  both,  of 
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some  jurisdictions  confer  the  right  of 
cumulative  voting.  Ihese  provisions 
apply  to  buidling  and  loan  associations, 
and  no  notice  of  an  intention  to  cumu- 
late votes  need  be  given.” 


In  an  old  decision  not  overruled,  Tomlin  v.  The  Farmers  & 
Merchants  Rank,  52  Missouri  Appeal  Reports  430,  1.  c.  434,  the 
court  held  the  cumulative  plan  cf  voting  on  directors  is  author- 
ized by  the  constitution,  namely.  Section  6,  Article  12,  supra, 
and  in  so  holding  the  court  said: 


"*  -a-  The  cumulative  vote  by 

stockholders  Is  authorized  by  the  consti- 
tution and  laws  of  this  state.  Constitu- 
tion, art.  12,  sec.  6;  Revised  statutes, 

1889,  sec.  2430.  by  that  plan  the  stock- 
holder may  cast  a number  of  votes  equal 
to  the  number  of  shares  held  by  him  mul- 
tiplied by  the  number  of  directors  to  be 
voted  for,  and  he  may  distribute  the  total 
of  such  vote  as  he  may  desire,  among  the 
directors  to  be  elected.  As  stated  by  the 
supreme  court  of  rennsyl vania,  speaking 
of  a similar  provision,  in  Fierce  v.  Com- 
monwealth, 104  t a.  St.  154:  'This  section 
to  us  seems  very  plain  and  unambiguous. 

If  there  are  six  directors  to  be  elected, 
the  single  shareholder  has  .six  votes,  and, 
contrary  to  the  old  rule,  he  may  cast  those 
six  votes  for  a single  one  of  the  candidates, 
or  he  may  distribute  them  to  two  or  more  of 
such  candidates  as  he  may  thinlc  proper. 

He  may  cast  two  ballots  of  each  of  three  of 
the  proposed  directors,  three  for  two,  or 
two  for  one  and  one  each  for  four  others, 
or,  finally,  he  may  cast  one  vote  for  each 
of  the  six  candidates.*" 


In  the  above  case  a resolution  was  introduced  and  passed 
which  required  them  to  proceed  to  elect  thirteen  directors,  each 
shareholder  under  the  resolution  to  be  entitled  to  on9  vote  for 
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each  share,  to  vote  for  thirteen  different  directors,  and  the 
thirteen  receiving  the  highest  number  and  a majority  of  the 
shares  to  be  duly  elected,  which  resolution  w? s not  in  com- 
pliance with  the  cumulative  plan.  In  discussing  the  legality 
of  said  resolution  the  court  said: 


”-3-  «•  -*  * a-  ./he  question  then  Is,  Is 

such  resolution  contrary  to  the  letter, 
spirit  and  intention  of  the  constitution 
and  statute  on  the  subject  of  such  elec- 
tions and  the  rights  of  stockholders? 

A reading  of  the  resolution  and  the  law 
Is  a full  answer  to  the  question.  They 
are  in  direct  antagonism.  Ihe  fur ther 
question  then  occurs,  can  a majority  of 
of  the  stockholders  of  a corporation  con- 
trol the  law  as  to  the  corporation,  or 
place  it  In  abeyance?  The  answer  to  this 
is  evident  from  the  mere  statement.  The 
right  is  one  guaranteed  by  the  law,  con- 
stitutional and  statutory,  it  ia  personal 
to  the  stockholder,  it  can  be  exercised 
or  not  by  such  stockholder  as  he  may  him- 
self elect.  Jrierce  v.  Commonwealth,  104 
Ta.  St.  155.  It,  therefore,  cannot  be 
taken  from  him  by  a resolution  or  by-law 
adopted  by  a majority  of  shareholders." 


Therefore,  it  Is  well  settled  in  this  State  that  such  an 
election  should  be  held  under  the  cumulative  plan  as  provided  in 
the  Constitution  and  statutes  of  the  State  cf  Missouri.  That  ia, 
that  each  member  may  cast  as  many  votes  as  shall  equal  the  num- 
ber of  shades  of  stock  so  held  by  him,  multiplied  by  the  number 
of  directors  to  be  elected  and  the  total  sura  may  be  cast  for  one 
or  more  candidates. 

In  Tomlin  v.  The  Farmers  and  ^■•'rchants  nank,  supra,  while 
the  court  did  not  specifically  determine  just  what  should  be  done, 
it  did  imply  that  no  new  election  was  necessary  but  that  the 
successful  candidate  receiving  the  majority  of  votes  under  the 
cumulative  plan  should  be  seated  Instead  of  the  candidate  that  was 
seated  by  receiving  a majority  of  votes  under  the  system  Instituted 
contrary  to  the  cumulative  plan,  the  court  said: 


* It  ia,  however,  held  In  New 
Jersey,  under  a statute  substantially 
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like  ours,  that  if  the  legal  votes  re- 
jected were,  together  with  those 
cast  for  the  complaining  party,  a majority 
of  the  total  outstanding  stock  of  the 
corporation,  no  nev.  election  would  be 
ordered,  and  the  complainant  would  be 
seated.  1 Beach  on  irivate  Corporations, 
sec.  302;  In  re  Cape  M ay  & D.  B.  N.  Co. 
(1889),  15  Atl.  ep.  1S1;  In  re  Steamboat 
Co.,  44  N.  J.  Law,  £29.  Ihe  language  of 
the  latter  case  would  seem  to  authorize 
the  installation  f a complainant,  in 
some  instances  where  Justice  ssemed  to  de- 
mand it,  who  had  a majority  of. legal  votes 
counting  those  cast  and  tendered,  although 
they  were  short  of  a majority  of  the  total 
stock  outstanding." 


If  the  record  fails  to  disclose  how  shareholders  in  the 
association  voted  under  the  cumulative  plan  then  it  will  neces- 
sitate another  election  to  comply  with  the  statutes  and  the  Con- 
stitution which  require*  directors  be  elected  under  the  cumula- 
tive plan  as  hereinabove  described. 


Respectfully  submitted 


AUBR  h'  R.  HAf.  LTT,  JR. 

Assistant  Attorney  General 


Aii-  CV’2D: 


toy  r:cKiTTr.7CK 

Attorney  Gene  al  of  Missouri 


AFH : AW 


BUILDING  AND  Lt'AN : 


Ruildi’np  and  lo^n  Supervisor  may  under  certain 
conditions  request  court  to  escheat  certain  funds 
to  the  State  of  J issouri. 


June  1,  1943 


Mr.  T.  Victor  Jeffries 
Supervisor 

Bureau  of  Building  and  Loan  Supervision 
Jefferson  City,  Missouri 


FILED 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion,  under  date  of  Jay  25,  1943,  which  reads: 


"In  the  days  of  depression  many  build- 
ing and  loan  associations  segregated 
their  assets  which  resulted  in  the  good 
assets  being  sold  into  a good  institu- 
tion and  the  bad  assets  being  listed  as 
"B"  Accounts  and  put  In  charge  of  trus- 
tees to  liquidate. 

"Now  it  has  developed  that  most  of  these 
"B"  Accounts  have  been  converted  to  cash 
and  are  now  to  the  closing  stages  of  li- 
quidation. final  distribution  to  the  share- 
holders is  now  in  order.  Many  of  the  share- 
holders have  unknown  addresses  and  also,  be- 
cause of  the  fact  that  their  accounts  are  so 
snail,  their  certificates  will  never  be 
turned  In  for  cancellation  and  receive  their 
proportional  part. 

"These  trustees  are  usually  well  compensat- 
ed for  their  services  and  in  most  Instances 
have  an  attorney  as  their  adviser,  who  re- 
ceives ample  compensation  for  his  services 
and  naturally,  they  do  not  encourage  a 
fast  method  of  llqildation  because  It  would 
take  away  some  of  their  means  of  making  a 
living. 
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"I  can’t  see  why  there  should  be  any  de- 
lay at  all  after  the  assets  have  been 
turned  to  cash  in  making  an  immediate  li- 
quidation. I think  the  following  sugges- 
tions I have  made  are  legal  and  wish  an 
opinion  from  your  department  as  to  the 
legality  and  also  an  idea  of  the  expense 
that  your  office  would  incur  in  going 
into  Court  for  a court  order  for  the  de- 
posit of  the  unclaimed  balances  into  the 
.s cheat  fund. 

nIt  has  been  my  suggestion  that  the  trus- 
tees pass  a resolution  turning  the  assets 
of  the  trust  over  to  the  State  Department 
for  liquidation.  When  that  is  done,  I will 
employ  some  person  to  make  distribution, 
that  is,  put  out  letters  asking  for  the  re- 
turn of  their  certificates  so  that  checks 
might  be  sent  out  for  final  payment.  After 
a reasonable  time  then,  have  your  office 
file  a petition  in  Court,  asking  for  a court 
order  that  all  money  left,  be  turned  over  to 
the  Escheat  fund  of  the  State. 

"At  a glance  you  can  see  what  a savings  this 
would  mean  to  the  shareholders  and  nc  doubt, 
they  would  be  more  pleased  to  have  their  final 
liquidation  carried  out  by  a State  Department 
assisted  by  your  office,  than  they  would  be 
by  persons  who  are  more  or  less  interested  in 
handling  the  trust  for  what  they  can  get  out 
of  it. 

"»»e  are  going  to  have  several  of  these,  so 
your  immediate  attention  to  the  above,  will 
be  greatly  appreciated." 


You  refer  to  certain  bad  assets  listed  as  "3"  Accounts  and 
put  in  charge  of  trustees  to  liquidate,  the  balance  of  good  assets 
having  heretofore  been  sold.  V.e  are  assuming,  for  the  purpose  of 
tills  opinion,  that  such  refers  to  a voluntary  liquidation  wherein 
no  court  proceedings  have  been  instituted;  that  such  trustees  are 
appointed  by  the  Board  of  Directors  of  the  respective  building  and 
loan  companies  under  and  by  virtue  of  authority  vested  in  them 
under  Section  8210,  H.  S.  Missouri  1939,  and  their  respective  by-laws. 
Section  8210,  supra,  reads  in  part: 
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"»****»**»  And  any  building  and 
loan  association  shall  have  the  pow  r to 
provide*  in  it  by-laws  for  the  creation 
and  establishment  from  time  to  time  of  a 
'participating  reserve  fund',  in  which  may 
be  placed  any  or  all  real  estate  owned  by 
the  association  and  ar  loans  and/or  other 
assets  of  doubtful  value,  the  same  to  be 
selected  by  the  board  f directors,  t’  e book 
value  of  the  assets  in  said  reserve  fund  to  be 
apportioned  pro  rata  In  reduction  of  the  book 
value  f the  stock  of  the  association  then 
outstanding,  subject  to  the  approval  of  the 
supervisor  cf  building  and  loan  associations. 

Such  reserve  fund  shall  be  and  remain  a 
separate  fund  from  the  other  assets  cf  the 
association  to  be  liquidated  and  shall  be 
represented  by  a class  of  stock  to  be  known 
as  'participating  reserve  shares',  of  the 
association  to  be  issued  to  those  stockholders 
of  the  association  pro  rata,  the  book  value 
cf  whose  stock  has  beon  reduced  by  the  creation 
of  such  reserve  fond.  In  the  liquidation  of 
said  reserve  fund  all  the  proceeds  from  the  sale 
of  said  real  estate  or  collection  or  liquidation 
of  said  loans  or  other  assets  snail  be  paid  to 
the  holders  of  said  participating  reserve  shares, 
at  such  times  as  the  board  cf  directers  shall 
determine.  All  losses,  if  any,  that  may  occur 
in  said  reserve  fund  shall  be  absorbed  by  the 
holders  of  said  participating  reserve  shares. 

The  association,  if  so  provided  by  by-law,  may 
transfer  and/or  convey  title  to  the  assets  in  said 
reserve  fund,  or  any  part  thereof  to  three 
trustees  selected  by  the  board  of  directors,  who 
may  be  officers  cf  the  association,  under  a trust 
agreement  defining  the  powers  and  duties  of  the 
trustees,  who  may  issue  'participating  reserve 
certificates'.  Instead  of  'participating  reserve 
shares',  to  said  stockholders  entitled  thereto, 
as  provided  above,  giving  all  the  rights  and 
subject  to  all  the  liabilities  herein  provided 
as  to  ' par ticipa ting  reserve  shares'.  And 
upon  the  surrender  to  the  association  of  the 
outstanding  stock  in  the  hands  of  a member  of 
such  association  there  shall  be  issued  to  such 
member  new  stock  certificates  of  the  association 
evidencing  the  reduced  value  of  the  stock  summder- 
ed,  and  in  addition  to  such  new  stock  certificates 
the  reserve  shares  or  reserve  certificates  to 
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which  such  member  is  entitled,  as  above 
provided.  Such  reserve  shares  or  reserve 
certificates  issued  to  a borrowing  member 
who  had  his  stock  up  as  collateral  for  a 
loan  shall  be  pledged  as  additional  collater- 
al for  such  loan,  and  the  borrowing  member 
shall  continue  to  make  installment  payments 
on  his  loan,  as  provided  in  the  note  or  bond 
and  deed  of  trust  securing  said  loan,  and 
upon  payment  if  the  loan  in  full  the  direct- 
ors may  ap  ly  ns  a credit  on  the  loan  the 
then  value  of  the  reserve  shares  as  deter- 
mined by  the  boax’d  of  directors,  after  tak- 
ing Into  consideration  any  estimated  losses 
sustained  in  sue)*  reserve  fund.  In  making 
reports  and  statements  to  the  supervisory 
department  of  the  state,  the  value  of  such 
a reserve  fund  undistributed  aiiall  be  includ- 
ed as  a part  of  the  assets  of  the  association 
and  be  classified  as  ’participating  reserve 
fund’ : *****************  *." 


* The  facts  in  the  instant  case  apparently  leave  nothing 

further  for  these  building  and  loan  associations  to  liquidate 
except  to  see  that  a p roper  disposition  is  made  of  the  money 
received  from  the  sale  of  class  "E"  Accounts.  You  suggest  that 
the  ooard  of  Directors  of  these  loan  companies  now  adopt  a reso- 
lution to  turn  over  to  you  as  Supervisor  of  the  I3ureau  of  Build- 
ing Loan  Supervision  the  money  now  being  held  by  then  from  sale 
of  "3"  Accounts  for  distribution  to  proper  parties  and  if  you 
are  unable  to  locate  persons  entitled  to  receive  said  money,  or 
such  persons  refuse  or  fail  to  turn  in  their  certificates  for 
cancellation  within  a reasonable  time,  then  you  suggest  this 
Department  shall  file  a petition  in  circuit  court  asking  that 
the  court  order  all  such  money  unclaimed  be  turned  over  to  the 
escheats  fund  of  the  State  of  -issourl. 

This  apartment,  under  date  of  October  31,  1341,  render- 
ed an  opinion  to  the  Honorable  Wilson  ell,  xreasurer  of  the  State 
of  Missouri,  wherein  it  was  held  that  a voluntary  dissolution  of 
a corporation  in  this  State  did  not  constitute  proceedings  in  or 
before  the  courts  in  this  State  and  therefore  ■ ection  620,  R.  3. 
Missouri  1939,  of  the  escheats  statutes  eld  not  apply,  that  Sec- 
tion 620,  supra,  contemplated  only  proceedings  in  a court.  It  has 
been  held  that  a building  and  loan  association,  while  peculiar  in 
Its  features  is,  nevertheless,  a business  corporation.  (See  hoar- 
heide  v.  Johnston,  81  T.o.  App.  193.)  lhe  facts  herein  likewise 
do  not  contemplate  any  court  procedure  to  date.  ihe  appointment 


Fr.  T.  Victor  Jeffries 


-5- 


June  1,  1943 


of  the  present  trustees  was  by  the  Board  of  Directors  and  not  by 
a court.  Therefore,  such  escheat  previsions  which  are  strictly 
statutory  are  not  applicable  in  the  Instant  case.  However,  as 
held  in  the  opinion  above  mentioned,  even  though  Section  620,  supra, 
was  not  broad  enough  to  cover  such  funds,  which  funds  may  still 
escheat  to  the  State  under  the  Constitution  of  ’'Ips  uri  as  un- 
claimed dividends.  In  view  of  the  opinion  hereinabove  referred  to 
dealing  with  this  same  matter,  it  would  be  mere  repetition  for  the 
writer  to  include  the  reasons  and  law  In  support  of  the  proposition 
that  such  funds  do  not  core  within  the  purview  of  Section  620,  supra, 
relative  to  funds  being  placed  Into  the  escheat  fund  of  the  State 
of  Missouri,  but  that  said  funds  do  escheat  under  the  Constitution, 
namely.  Section  6,  Article  XI,  declaring  that  unclaimed  dividends 
shall  be  paid  Into  the  State  Treasury,  and  securely  Invested  and 
sacredly  preserved  as  a public  school  fund.  Therefore,  we  refer 
you  to  the  foregoing  opinion,  which  we  consider  applicable  in  this 
Instance,  and  a copy  of  fich  we  are  attaching  hereto. 

Section  8248,  R.  S.  Missouri  1939,  specifically  authorizes 
the  Supervisor  of  the  Bureau  of  Building  and  Loan  Supervision  to 
assume  control  under  certain  conditions  and  It  is  the  opinion  of 
this  Department  that  under  such  circumstances  as  stated  in  your 
request,  the  Directors  cf  such  building  and  loan  associations  may 
direct  you  as  Supervisor  of  the  3ureau  of  Building  and  Loan  Super- 
vision in  this  State  to  take  over  and  manage  the  affairs  of  said 
building  and  loan  associations.  Section  8248,  supra,  reads  In  part: 


"No  association  shall  cease  to  do  business 
or  attempt  to  make  a voluntary  assignment 
of  its  assets  or  In  any  other  manner  to 
liquidate  Its  affairs  prior  to  the  maturity 
cf  all  its  stock,  except  with  the  consent 
of  two- thirds  of  its  stockholders  and  the 
approval  of  the  supervisor  of  building  and 
loan  associations  as  hereinafter  provided. 

If  any  association  attempts  to  make  such  an 
assignment,  the  supervisor  shall  upon  his  own 
Initiative  take  charge  of  the  association 
and  of  its  assets  and  shall  manage  and  con- 
duct its  business.  Cr  if  It  shall  appear  to 
the  supervisor  from  any  report  of  such  associ- 
ation or  from  any  examination  made  or  caused 
to  be  mftde  by  him,  or  from  any  knowledge  or 
information  obtained  from  any  other  s urce, 
that  such  association  has  committed  a violation 
of  its  charter  or  Is  acting  unlawfully,  or 
thst  such  association  Is  conducting  Its  buai- 
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ness  in  an  unsafe  or  inauthorized  manner, 
or  that  the  assets  cf  any  such  association 
are  insufficient  to  justify  the  continuance 
of  business  by  such  association,  or  it  shall 
appear  to  the  supervisor  that  it  is  unsafe 
or  inexpedient  for  any  such  association  to 
continue  to  transact  business,  the  supervisor 
shall  communicate  the  fact  to  the  officers  or 
directors;  such  officers  or  directors  shall 
be  allowed  sixty  days  in  which  to  make  the 
assets  sufficient  or  to  correct  the  illegal 
practices.  In  case  such  assets  are  not  made 
sufficient,  or  the  illegal  practices  correct- 
ed within  a time  fixed  by  the  suj>ervi  sor,  or 
if  the  directors  request  the  supervisor  so 
to  do,  the  supervisor  shall  take  charge  of 
the  association  and  its  assets  and  manage  and  * 
conduct  its  business.  **■***#•»*  •» 


There  is  only  one  reason  why  such  procedure,  before  being 
executed,  should  be  carefully  considered  and  that  is,  that  the 
statutory  provisions.  Sections  623  and  624,  R.  S.  Missouri  1939, 
permitting  the  rightful  owners  to  apply  for  said  money  within 
twenty- one  years  thereafter  and  receive  same,  does  not  apply  in 
the  C09p  of  this  escheat  under  the  Consti tution.  However,  we  think 
the  General  Assembly  would  not  turn  a deaf  ear  and  would  reimburse 
any  claimant  who,  within  a reasonable  time  after  said  fund  escheats 
to  the  State,  files  his  claim  with  the  General  Assembly. 

Under  Section  8250,  R.  o.  Missouri  1959,  it  becomes  the 
duty  of  the  Attorney  General  to  conduct  such  litigation.  The  costs 
cf  such  litigation  would  be  nominal.  The  only  cost,s  to  this  Depart- 
ment would  be  actual  travelling  expenses. 

Therefore,  it  is  the  opinion  of  this  Department  that  the 
Directors  of  such  building  and  loan  association  may  pass  a resolu- 
tion requesting  the  Supervisor  of  the  Bureau  of  Building  and  Loan 
Supervision  in  this  State  to  take  charge  of  said  associations,  trans- 
ferring said  funds  to  him,  and  that  he  make  every  effort  to  distri- 
bute said  funds  to  their  rightful  and  legal  owners  and  after  every 
effort  to  do  this  has  failed  and  they  cannot  be  located  within  a 
reasonable  time  thereafter,  he  may  go  into  court  and  request  the 
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court  to  order  sajd  fund  to  be  paid  Into  the  -itate  Treasury  to 
the  credit  of  the  school  fund,  in  conformity  wi  th  ection  6, 
Article  XI,  of  the  Const!  tut 'on  of  the  Jtate  of  Missouri. 


Respectfully  submitted 


A tTBR!'3C  ?.  FAI  ITT  , 

Assistant  Attorney  General 


API  ROVED: 


Tcrirr^riTTr 

Attorney  eneral  of  Missouri 


AHH:  FAVj 


Enel.  1 


BUILDING  AND  LOAN: 


Not  required  to  be  custodian  c f records  of 
liquidated  building  and  loan  a ..sociations . 


July  14,  1943 


FILED 

*3 


Honorable  T.  Victor  Jeffries 
Supervisor 

Bureau  of  Building  and  Loan  Supervision 
Jofferson  City,  Missouri 


Dear  sir:  * 


This  will  acknowledge  receipt  of  your  request  for  an 
opinion  under  date  of  July  9,  1943,  which  reads  as  follows: 

"••,e  havo  In  Missouri,  stored  In  various 
real  estate  officos  and  federal  associa- 
tions, all  the  books  and  papers  of  former 
state  chartered  associations,  which  have 
completely  liquidated  a no  are  no  longer 
in  existence.  The  storage  of  these  books 
lias  become  a proolem  to  these  various  con- 
cerns and  they  want  us  here  In  the  Depart- 
ment to  bring  the  s&ae  to  Jefferson  City, 
for  safe  keeping.  I can't  see  where  there 
is  much  use  in  preserving  all  of  those  old 
records,  either  in  the  Department,  or, 
where  they  are  now  located. 

"Wish  you  would  give  me  your  opinion  as  to 
the  responsibility  of  the  Department  in  the 
preservation  of  these  old  reoords.  If  there 
is  none,  I am  going  to  suggest  that  they  all 
be  destroyed." 

Section  4465,  R.  S.  Mo.  1939,  makes  it  a felony  for 
the  destruction  of  any  public  record  in  any  public  office.  Said 
section  provides: 

"Lvery  officer  or  other  person  having  the 
custody  of  any  record,  paper,  document  or 
proceedings,  or  any  will,  deed  or  other 
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writing,  specified  In  olther  of  the 
iastteo  sections,  who  shall  fraudu- 
lently take  away,  withdraw  or  destroy 
any  such  record,  paper,  document,  pro- 
ceeding, will,  deed  or  instrument  of 
writing  filed  or  deposited  with  him,  or 
left  in  his  custody,  shall,  upon  convic- 
tion, he  punished  by  imprisonment  in  the 
penitentiary  not  exceeding  five  years." 

Section  3622,  R.  S.  Mo.  1939,  requires  that  any 
officer  shall  deliver  to  his  successor  all  records,  books  and 
papers  pertaining  to  his  office.  Said  section  reads  as  follows 

"If  any  civil  or  military  officer  having 
any  record,  books,  or  papers  appertaining 
to  say  public  office  or  any  court  shall 
rosign,  or  his  office  be  vacated,  he 
shall  deliver  to  his  successor  all  such 
records,  books  and  papers .,l 

Section  3201,  R.  S.  Jio.  1939,  requires  the  supervisor 
of  building  and  loan  associations  to  preserve  all  records,  re- 
ports and  papers  pertaining  to  the  Bureau  of  Building  and  Loan 
Supervision,  and  provides t 

"Tne  supervisor  of  building  and  loan 
associations  shall  preserve  all  records, 
reports,  and  papers  pertaining  to  the 
bureau  of  building  and  loan  supervision 
and  ehail  make  a report  in  writing  to 
the  governor  on  or  before  the  first  day 
of  December  of  each  year,  which  report 
shall  set  out  in  detail  the  condition  and 
work  of  the  bureau  during  the  year  pre- 
ceding aid  he  shall  uauo  such  further 
reports  at  any  time  that  shall  be  required 
oy  tue  governor." 

Section  3253,  R.  5.  ilo.  1939,  requires  the  Supervisor 
to  keep  other  files  and  records,  and  reads  as  follows: 

"The  supervisor  shall  keep  in  his  office, 
in  addition  to  the  register  of  dealers  and 
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salesmen,  orderly  and  sufficient  files 
or  records,  with  adequate  indexes,  of 
information  received  and  orders  and 
rulings  made  by  him  in  pursuance  or  by 
authority  of  the  provisions  of  this 
chapter,  which  register,  files  and  records 
shall  be  kept  open  to  public  inspection  at 
all  reasonable  hours,  and  exemplifications 
of  which,  under  his  hand  and  seal,  shall 
be  furnished  by  him,  on  request  and  on  pay- 
ment of  the  cost  of  preparing  and  trans- 
mitting the  same,  and  shall  be  good  and 
sufficient  evidence  of  the  original  regis- 
ter, files  or  records  so  transcribed: 

Provided,  however,  that  the  supervisor 
. :.Qli  Ina've  power  to  place  in  a separate 
file  not  open  to  the  public,  except  on 
his  special  order,  any  information  which  • 

he  deems  in  justice  to  the  person  or  build- 
ing and  loan  association  filing  the  same 
should  not  be  made  public • " 

Volume  53,  C.  J • , Section  38,  page  622,  lays  down  a 
general  principle  that  a public  officer  is  responsible  for  the 
custody  and  care  of  public  records,  and  reads  in  part  as  follows: 

”A  public  officer,  by  virtue  of  his  office, 
is  tne  legal  custodian  of  all  papers,  books, 
and  records  pertaining  to  his  office,  and 
is  responsible  for  their  safekeeping  and 
protection  against  alteration,  injury,  or 
mutilation.  Correlative  with  that  duty  is 
his  right  to  exercise  a reasonable  discre- 
tion in  the  care,  management,  and  control 
of  such  records  and  their  preservation. 

* * * » 

The  writer  notices  that  you  mention  in  your  letter 
that  "v.e  have  in  Missouri,  stored  in  varioud'  places,  etc.  Surely 
you  do  not  mean  that  these  records  are  the  property  and  public 
records  of  the  Bureau  of  Building  and  Loan  Supervision,  but  that 
such  records  must  belong  to  the  respective  associations.  If 
suon  records  are,  in  fact,  property  belonging  to  the  Bureau  of 
Building  and  Loan  Supervision,  then,  in  the  absence  of  any 
specific  statute  authorising  the  destruction  of  such  records 
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within  a certain  time,  they  must  be  preserved  at  all  costs. 
Otherwise,  if  they  are  the  property  of  the  respective  building 
and  loan  associations,  which  ve  believe  is  true,  then  this  is 
not  your  responsibility • 

fte  find  no  statute  authorising  the  Supervisor  of 
the  Bureau  of  Building  and  Loan  Supervision  to  destroy  any 
records.  A public  record  has  bean  defined  as  a written  memorial 
made  by  a public  officer  who  is  authorized  by  law  to  make  it. 
Also,  all  records  which  the  law  requires  a public  officer  to 
keep,  as  such  officer,  are  public  records.  See  Section  1, 

Vol.  S3  C.  J.,  page  604. 

Records  pertaining  to  the  public  in  many  departments 
of  the  State  may  now  be  destroyed  within  a certain  stipulated 
time  as  provided  by  statute.  However,  in  the  aosence  of  such 
authorization  it  is  necessary  to  keep  all  public  records. 


Conclusion 


\ e are  of  the  opinion  that  such  records  of  said  liqui- 
dated associations,  having  heretofore  been  kept  by  said  associa- 
tions and  not  in  the  office  of  the  Bureau  of  Building  and  noan 
Supervision,  do  not  constitute  such  public  records  as  are  re- 
quired to  be  kept  by  the  Supervisor  of  Building  and  Loan  Pupor- 
vision.  Therefore,  it  is  the  opinion  of  this  department  that 
you  are  not  authorized  to  keep  such  records  and  are  not  liable 
for  the  safe  keeping  of  same. 


Respectfully  submitted. 


AUBREY  R.  HAMiLSTT,  Jr., 
Assistant  Attorney-General 
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Deputy  Circuit  Clerk:  is  an  officer  and  entitled 
to  receive  compensation  while  lawfully  holding 
title  to  office. 


January  P,  194.3 


Honorable  Melso  Jo  irney 
Prosecuting  attorney 
tienry  County 
Clinton,  issouri 


De,  i r . Journo;/ : 


Receipt  is  acknowledged  of  your  letter  of  Decem- 
ber 31,  1942,  requesting  an  ooi  lion  from  this  ol'fic  us  fol- 
lows : 


"Will  mu  lease  let  us  have  your  opinion,  at  the 
earliest  possible  date,  on  this  question: 


"Jo:  n h.  -all  was  elected  Circuit  Clork  of  Menry 
County  in  1938  for  a term  of  four  years.  Jessie 
L.  Rue  .or  was  duly  an  jointed  us  Deputy  Circuit 
Clerk  in  1938.  Upon  February  13,  1942,  John  R. 

all  was  inducted  under  the  Selective  ervioe  ct 
into  the  --rray  of  the  United  states  as  a nrivate, 
and  Jessie  L.  Rucker , sr  deputy  circuit  clerk,  car- 
ried on  the  work  of  the  Circuit  Clerk* s office  un- 
til -i- uril  7,  1942,  when  she  turned  over  the  office 
to  ade  .ilson,  boirv  a person  appointed  to  the  of- 
fice of  Circuit  Clerk  by  the  governor  upon  -April  4,- 
19^2,  under  throat  of  being  held  in  contempt  of  the 
Circuit  Court.  R' ortly  after  -pril  7,  1242,  the 
Attorney  General  instituted  a proceeding  in  quo 
warranto  in  the  supreme  Court  of  Missouri  to  deter- 
mine .ade  . ilson* s right  to  hold  the  office  as 
Clerk  of  the  Circuit  Court  of  henry  County.  The 
Supreme  Court  of  Missouri  in  its  d oision  entitled 
♦State  of  Missouri,  ex  inf.  o.  MoKlttriok,  attorney 
General  o the  Ctate  of  Missouri  v.  ode  /ilson*, 
decided  that  there  was  no  vac  ncy  in  the  office  of 
Circuit  Cl . rk  in  henry  County  and  that  the  appoint- 
ment of  ade  ilson  wrs  unauthorized.  Upon  Decem- 
ber 14,  1942,  Jessie  L.  Rucker  took  charge  of  the 
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office  and  is  now  carrying  on  the  duties  of  same. 
For  the  period  fioai  ~:-ril  7,  1942,  to  December, 
1942,  Jessie  L.  Rucker  remained  ready  nd  ' filing 
to  perform  the  duties  of  he  c.'fic.  s the  deputy 
circuit  clerk  of  John  R.  Vail,  and  duly  filed  her 
demands  for  her  salary.  Is  the  County  lawfully 
obligated  to  pay  same'  ” 


The  .uticrity  for  the  appointment  of  a deputy  clerk 
of  the  circuit  court  is  found  in  -action  13299  K.  2.  Uo., 
1939,  whici  section  is  as  follows: 


" wery  clerk  may  appoint  one  oi  more  deputies,  to 
be  approved  by  the  judge  or  judges,  or  a majority 
of  them  in  vacation,  or  by  the  court,  who  shall  be 
at  least  seventeen  years  of  age  und  have  all  other 
qualifications  of  their  principals  and  take  the 
like  oath,  and  In  the  name  of  their  princip  la 
perform  the  duties  of  clerk;  but  all  clerks  ;nd 
their  sureties  shall  be  responsible  for  the  conduct 
of  their  deputies.” 


-ectlon  13434  R.  h.  o.,  1939,  makes  provision  for 
the  approval  of  deputy  clerks  by  the  Judge  of  Judges  of  the 
Circuit  Court  and  authorizes  the  Judge  or  Judges  to  fix  the 
compensation  of  such  deputies.  section  13435  R.  S.  Mo., 
1939,  makes  provision  for  the  payment  of  the  compensation  to 
the  deputies.  This  section  is  as  follows: 


"The  salary  ;f  the  clerk,  and  that  of  his  deputies, 
and  assistants,  shall  be  paid  out  of  the  county 
treasury,  in  monthly  installments,  at  the  end  of 
each  riont:  . The  accounts  of  all  deputies  and  as- 
sistants shall  bo  stated  in  their  names,  respec- 
tively, and  the  correctness  thereof  shall  be  cer- 
tified by  the  officers,  respectively,  in  whose  em- 
ployment they  are.  The  clerk  and  his  deputies 
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and  assistants  shall  present  their  accounts  to  the 
county  court,  and  said  court  shall  draw  its  warrant 
therefor  upon  the  county  treasurer,  to  be  paid  out 
of  any  money  available  in  the  treasury.” 


It  is  well  established  law  in  the  ->tato  of  Missouri 
that  the  coranensation  of  the  office  is  a mere  incident  to  the 
office  and  the  arson  who  Lao  title  to  the  office  is  entitled 
to  the  compensation.  Your-  attention  is  dirsoted  to  the  fol- 
lowing oases: 


Cavanee  v.  City  of  Milan,  99  A.  is  a case 

in  which  a marshal  who  was  unable  to  perform  is  duties  due 
to  illness  was  permitted  to  recover  the  compensation  attach- 
ed to  his  office  for  the  time  he  was  absent  from  the  perfor- 
mance of  his  duties. 


In  the  case  of  nates  et  al  v.  City  of  St.  Louis, 

153  Mo.  18,  the  mayor  of  St.  Louis  was  permitted  to  collect 
the  salary  attached  to  the  office  of  rmiyor  for  a period  of 
time  while  he  was  atsent  from  the  State  of  Missouri  on  per- 
sonal business  and  performing  none  of  the  duties  of  the  mayor. 


A sLailur  case  is  the  case  of  State  ex  rel.  Ch/.praun 
v.  ./ulbridge  et  al,  153  Mo.  IS 4.  In  this  ccse  a police  of- 

ficer of  the  City  of  Lt.  Louis  was  allowed  to  recover  compen- 
sation for  a period  of  timo  during  which  he  performed  no  du- 
ties because  of  being  improperly  relieved  from  duty.  The 
following  quotation  is  taken  from  this  case  at  l.c.  203: 


" * * The  legal  right  to  the  offico  carried  with  it 
the  right  to  the  salary.  The  board  by  it3  wrongful 
act  could  not  deprive  him  of  this  legal  right.  The 
right  of  a public  officer  to  the  salary  of  his  of- 
fice, is  a right  created  by  lav/,  is  incident  to  the 
office,  and  not  the  creature  of  contract,  nor  de- 
pendent upon  the  fact  or  value  of  services  actu- 
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ally  rendered.  (Givens  v.  Duvicss  Co.,  107  llo. 
603;  Gammon  v.  Lafayette  Co.,  76  Ho.  675;  ftate 
ex  re l . v.  Carr,  3 ho.  ^pp.  6;  State  er  rel.  v. 
Brown,  146  Ho.  401;  Fitzsimmons  v.  Brooklyn,  102 
K.  Y.  536;  Andrews  v.  Portland,  79  ''nine,  4P4; 
Hen  I if.  v.  ..oohw&rd , 12  lleiskell,  499;  eopls  ex 
rel.  v.  Bmyth,  2B  Cal.  21;  Carroll  v.  Siebenthal- 
cr,  37  Cal.  193;  Koontz  • . Franklin  Co.,  76  Pa* 
St.  154 ; <V:  lker  v.  Cook.  129  Lass.  579;  Hoke  v. 

! <?n<  e:  cn:  , 4 Dev.  (N*  C. ) 1;  City  Council  v. 
Sweeney,  44  Ga.  463;  People  ex  rel.  v.  Brennan, 

30  How*  irac.  ...cp.  417.)  cncc,  the  fact,  ihat 
the  relator  after  he  was  \ rongfully  and  without 
warrant  of  law  discharged  from  his  position  as  po- 
liceman, and  was  thereby  and  thereafter  prevented 
from  dischairing  the  duties  of  that  position,  and 
did  not  in  fact  discharge  those  duties  or  offer  to 
do  so,  affords  no  -/round  foi  denying  him  hie  sala- 
ry, and  tl  3,  court  eo.mitted  no  error  in  award i nr 
him  therefor*" 


The  foregoing  would  indicate  that,  the  deputy  cir- 
cuit clerk  v.oul  he  entitled  to  receive  the  compensation  at- 
tached to  the  position  if  such  ‘osition  is  to  he  considered 
as  an  office  von  though  prevented  fro  . performing  the  duties 
of  the  office.  ..  search  of  tie  statutes,  textbooks,  find 
cases  has  failed  to  reveal  any  direct  holding  in  the  Gtate 
of  Hissouri  as  tc  whether  or  not  a deputy  circuit  clerk  should 
be  considered  as  en  office. 


In  the  case  of  Horetman  v.  .-damson,  11  h.  A.  119, 
a suit  involving  the  coj  nensation  of  a deputy  clerk  of  the 
county  court,  the  language  used  by  the  judge  would  indicate 
that  a deputy  clerk  of  th.  county  court  would  be  considered 
an  officer.  The  deputy  clerk  of  the  circuit  oourt  occupies 
a similar  position. 


Further,  In  the  case  of  State  ex  rel.  v.  Bus,  135 
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l/o.  325,  at  l.c.  332,  a deputy  sheriff  was  held  to  be  a pub- 
lic officer  in  the  following  language: 


"The  right,  authority  and  duty  are  thus  created  by 
statute;  he  is  invested  with  some  portions  of  the 
sovereign  functions  of  the  rovernmont  to  be  exer- 
cised for  the  benefit  of  the  public  and  3s,  conse- 
quently, a public  officer  within  any  definition 
given  by  the  courts  or  tert  writers." 


There  is  quite  a bit  of  similarity  between  the  po- 
sition of  deputy  sheriff  and  deputy  cleric  of  the  circuit 
court.  Cach  deputy  is  appointed  by  his  principal  with  the 
approval  of  the  Judy,  or  Judges  of  the  circuit  court.  ach 
deputy  must  tuko  an  oath  of  office.  -.ach  perform  certain 
duties  in  the  name  of  the  principal,  and  there  is  no  fixed 
tenure  of  office  for  cither. 


In  the  I-arylnnc  case  of  State  to  Use  ox’  onith  v. 
Turner,  101  Id.  504,  Gl  A.  334,  337,  it  was  specifically 
ruled  that  u deputy  clerk  of  the  court  in  Maryland  is  an  of- 
ficer of  the  court  and  not  an  agent; 


"'Deputies, * being  appointed  in  the  language  of  the 
Constitution  'to  perform  the  duties  of  the  office,' 
are  not  mere  servants  or  agents  of  the  clerk  of  the 
court;  they  -rs  a~e  :ts  and  officers  of  the  court." 


Under  the  law  of  i*aryland  the  deputy  clerks  are  ap- 
pointed by  reason  of  the  constitutional  provision  instead  of 
under  a statute  as  they  are  appointed  in  Missouri,  but  it  is 
required  that  their  appointment  be  approved  by  the  Judge  of 
the  Circuit  Court  just  a?  our  statute  requires  the  appoint- 
ment of  a deputy  clerk  to  be  approved  by  the  Judge. 
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KL.jEEMOSYNAKY  INSTITUTIONS:  Board,  of  Managers  may  employ  an 

"Executive  Secretary"  to  work  in 
central  office  at  Jefferson  City, 
Missouri,  with  reservations. 


February  2,  1943 


Llr.  Ira  A.  Jones,  ^resident 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Sir: 

t 


This  is  to  acknowledge  receipt  of  your  letter  of 
January  21st,  1943,  in  which  you  request  the  opinion  of 
this  department.  Your  request  reads  as  follows: 


"At  the  request  of  the  Board  of  managers 
of  the  Eleemosynary  Institutions,  we  are 
writing  you  for  information. 

"Has  the  Beard  of  Managers  the  power  to 
create  an  Executive  Secretary  and  set  the 
salary  for  same*. " 


For  an  answer  to  your  question  we  must  refer  to  the 
statutes  of  Missouri,  which  create  a Board  of  Managers  of 
the  State  Eleonosynary  Institutions,  to  ascertain  the  powers 
and  duties  of  s\:ch  hoard. 

The  Board  of  M. Managers  of  the  eleemosynary  Institutions 
of  the  State  is  created  by  Section  9259,  d.  S.  Mo.  1939, 
which  statute  gives  the  board  the  care,  management  and  con- 
trol of  the  State  Eleemosynary  Institutions.  This  board, 
consisting  of  3ix  men,  is  appointed  by  the  Governor  and  is 
bipartisan,  and  one  of  their  number  is  designated  as  presi- 
dent, who  shall  devote  his  entire  time  to  the  said  institu- 
tions. (Section  92G1,  R.  S.  Mo.  1939.) 
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Under  Section  9263,  R.  S.  Mo.  1339,  the  Board  of 
Managers  shall  have  authority  to  make  all  necessary  rules, 
regulations  and  by-laws  for  the  government,  discipline  and 
management  of  each  institution  under  its  jurisdiction,  not 
inconsistent  with  the  laws  of  the  state. 

The  statutes  designate  by  name  the  various  officers 
of  the  institutions  under  the  management  of  the  Board  of 
Managers  and  fix  their  salaries.  The  president  receives 
$5,000  per  annum  under  Section  9270,  R.  3.  Ho.  1939.  The 
health  supervisor  receives  not  exceeding  the  sum  of  $5,000, 
per  annum,  to  be  determined  by  the  board,  under  Section 
9274,  R.  S.  ilo.  1939.  Under  Section  9278,  R.  S.  Mo.  1939, 
each  of  the  various  eleemosynary  institutions  shall  have  a 
superintendent,  who  3hall  receive,  unless  otherwise  provided 
for,  $3600  per  annum.  The  various  institutions  shall  have 
physicians  and  assistant  physicians,  whose  duties  It  shall 
bo  to  administer  to  the  wants  and  needs  of  the  inmates  of 
such  institutions  and  their  salaries  are  fixed  under  the 
provisions  of  Section  9280,  R.  S.  Ho.  1939.  This  section 
further  provides  that  the  Board  of  Managers  in  charge  of  the 
office  at  Jefferson  City  shall  have  a chief  clerk,  who  shall 
receive  a salary  of  not  to  exceed  ^2800  per  annum. 

The  Eleemosynary  Institutions  of  the  State,  located  at 
Fulton,  St.  Joseph,  Nevada  and  Farmington,  the  State  Sanator- 
ium at  Mount  Vernon,  and  the  Missouri  State  School  at  Marshall, 
constitute  the  various  institutions  under  the  control  and  man- 
agement of  the  Board  of  ;anagers  and  necessarily  employ 
hundreds  of  employees  to  work  in  3aid  Institutions  and  care 
for  the  inmates. 

You  as’.:  whether  the  board  lias  power  to  create  an  executive 
secretary  and  3et  the  salary  of  such  secretary,  ^'e  are  of  the 
opinion  that  under  the  broad  powers  given  the  Board  of  Managers 
to  employ  the  necessary  assistance  to  properly  care  for  and 
manage  the  various  institutions  that  it  lias  the  power  to  em- 
ploy the  necessary  and  essential  help  in  the  central  office 
at  Jefferson  City  and  to  fix  the  amount  of  salary  of  the 
employees  locatod  therein,  within  reasonable  and  lawful  limits. 
Under  the  statutes  the  board  would  have  no  authority  to  create 
any  now  office  or  appoint  an  officer  for  such  office.  However, 
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the  Board  of  Uanager3  has  the  authority  to  designate  a 
certain  employee  to  perform  certain  duties.  Hie  name  given 
the  employee  is  not  significant  and  if  the  board  desires  to 
employ  such  a person  and,  for  purposes  of  designation,  de- 
sires to  call  him  "Executive  Secretary, " we  see  no  objection 
to  such  appellation. 


CGECLUSIOK 


It  is  our  opinion  that  the  Board  of  Managers  of  the 
State  Eleemosynary  Institutions  lias  the  authority  to  employ 
a clerk  in  the  office  at  Jefferson  City,  Missouri,  to  per- 
form the  necessary  duties  in  connection  with  the  administra- 
tive duties  of  the  board,  and  may  call  the  cleric  so  desig- 
nated as  "Executive  Secretary,"  if  it  so  desires,  however, 
the  salary  must  be  in  keeping  with  the  duties  performed. 


Respectfully  submitted. 


CGVELL  R.  iliWITT 

Assistant  Attorney-General 
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Attorney-General 


THiSATRK:  havin'1'  a chance  to  he  selected  to  answer  some 

question  which  may  he  propounded  to  them,  and, 
if  they  answer  the  question  correctly,  they  are 
awarded  a prize  and,  if  incorrectly,  they  are 
^iven  passes  to  the  theatre,  is  a lottery. 


February  4,  1943 


kr.  ..elso  Journey 
.Trosecuting  Attorney 
Henry  County 
Clinton,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  January  25th, 
1943,  wherein  you  request  an  opinion  from  this  department 
on  the  following  statement  of  facts: 


"Upon  Tuesday  the  patrons  desiring  to 
enter  the  theatre  paid  a regular  admis- 
sion price  at  the  ticket  window.  The 
regular  picture  was  run  as  advertised. 

As  part  of  the  program  within  the  theatre 
the  manager  went  upon  the  stage  and  an- 
nounced to  the  audience  that  he  would  ask 
questions  to  the  audience;  that  an  employee 
would  pass  down  the  aisles  and  among  the 
audience  and  would  act  as  a selector;  that 
the  members  of  the  audience  who  desire  to 
participate  wo\ild  signify  their  intentions 
by  raising  th9ir  hands,  and  that  the  selec- 
tor would  select  or  choose  one  of  such 
persons.  The  selector  then  would  select 
3uch  a rjerson  and  announce  the  fact  to  the 
manager.  The  manager  then  announced  that 
the  question  he  Intended  to  read  to  that 
person  was  worth  two  quarters  (50^),  or 
some  monetary  amount,  if  answered  correct- 
ly. Then  he  proceeded  to  read  a question 
relating  to  some  subject  generally  known. 

A typical  question  was,  'Who  wrote  the 
song  hit,  "I'm  Dreaming  of  a .lilte  Ghrist- 
.iaa"V  If  the  uerson  so  selected  answered 


hr.  ..olso  Journey 


-2- 


2-4-43 


the  question  correctly,  the  selector 
gave  that  person  the  sum  of  money  first 
mentioned.  Should  the  person  selected 
fail  to  answer  within  a reasonable  time 
or  If  that  person  answered  the  question 
Incorrectly,  then  the  manager  would  call 
to  the  entire  audience  for  the  answer. 

In  that  event  the  selector  gave  the 
person  so  selected  one  and  sometimes  two 
passes  to  the  theatre,  which  entitled 
that  person  to  enter  the  tixeatre  for 
amusement  a later  date  free  of  ciiarge. 

"-^ach  week  a sum  of  v10.00  from  the 
funds  of  the  enterprise  is  allotted  for 
prises  for  answering  such  questions.  If 
3ome  questions  are  unanswered,  the  money 
allotted  for  those  questions  is  held  over 
for  the  following  v/oo":  and  the  prizes 
Increase  accordingly. 

"Do  the  above  facts  constitute  a lottery 
under  the  laws  of  tills  state  in  your 
opinion?" 


Section  10  of  Article  XIV  of  the  Constitution  of 
Missouri,  which  relates  to  lotteries,  reads  a3  follows 


"The  Jeneral  Assembly  siiall  have  no  power 
to  authorize  lotteries  or  gift  enterprises 
for  any  purpose,  and  shall  pass  lavra  to 
prohibit  the  sale  of  lottery  or  gift  enter- 
prise tickets,  or  tickets  In  any  scheme 
in  the  nature  of  a lottery,  in  this  State; 
and  all  acts  or  parts  of  acts  heretofore 
passed  by  the  Legislature  of  this  State, 
authorizing  a lottery  or  lotteri.es,  and 
all  acts  amendatory  thereof  or  supple- 
mental thereto, are  hereby  avoided." 
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Joctlon  4734,  R.  3.  -.o.  1930,  wliich  is  an  enabling 
act  to  the  above  Constitutional  provision,  provides  as 
follov/s: 


"If  any  person  shall  'ia;e  or  establish, 
or  aid  or  assist  in  making  or  estab- 
lishing any  lottery,  gift  enterprise, 
policy  or  scheme  of  drav/Ing  in  the 
nature  of  a lottery  as  a business  or 
avocation  in  this  stats,  or  shall  ad- 
vertiso  or  nake  public,  or  causo  to  bo 
advertised  or  made  public,  by  aeo-'.a  of 
any  newspaper,  pamphlet,  circular,  or 
other  written  or  printed  notice  there- 
of, printed  or  circulated  in  tills  state, 
any  such  lottery,  gift  enterprise, 
policy  or  scheme  or  drawing  in  the 
nature  of  a lottery,  whether  the  same 
Is  being  or  is  to  be  conducted,  held  or 
drawn  within  or  without  this  state,  he 
3hall  be  doe  ed  guilty  of  a felony,  and, 
upon  conviction,  shall  bo  punished  by 
imprisonment  in  the  penitentiary  for 
not  less  than  two  nor  more  than  five 
years,  or  by  imprisonment  in  the  county 
jail  or  war  chouse  for  not  loss  tiian  3ix 
nor  more  than  involve  months." 


flie  loadiiir  and  most  recent  case  on  lotteries  in  this 
state  Is  otate  ex  Inf.  chittrick  v.  1 lobe -democrat  hub.  Co. 
110  3.  a . (£dj  705.  In  this  case  the  court,  at  1.  c.  713, 

In  spea:Ing  of  the  subject  of  lottery  3aid: 


"it  vfill  be  noted  both  the  Constitution 
a r.d  statute  prohibit  any  scheme  in  tlie 
nature  of  a lottery;  and  it  lias  been 
several  tines  held  tliat  within  tholr 
leaning  and  intent  a lottery  Includes 
evory  ocher io  or  device  v/kereby  anything 
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of  value  Is  for  a consideration 
allotted  by  chance,  dtate  v.  hmerson, 
318  o.  633,  339,  1 3.  ...  2d  103,  111. 
The  word  has  no  technical  Cleaning  in 
our  law.  Lotteries  are  judicially  de- 
nounced as  especially  vicious,  in  com- 
parison with  other  for^is  of  gambling, 
because  by  their  very  nature  they  are 
public  and  pestilentially  infect  the 
whole  community.  They  prey  upon  the 
credxility  of  the  unwary  and  widely 
arouse  and  appeal  to  the  gambling  in- 
s t in c t . * *»  **  -r  ^ " * 


And,  on  the  elements  of  lottery,  at  1.  c.  713,  the  court 
further  said: 


"The  elements  of  a lottery  are:  (1) 
consideration;  (2)  prize;  (3)  chance. 

• Jr  .t  Jr  ;■  .i  Jr  x Jt  < ./  rf  ■:  If" 


from  the  statement  of  facts  which  you  submit  we  find 
that  there  is  no  question  but  what  two  of  these  elements 
exist,  namely,  consideration  and  prize.  The  consideration 
for  the  admission  to  the  movie,  and  the  prize  to  the  person 
who  is  selected  to  answer  the  question  if  the  person  answers 
the  question  correctly  and,  if  he  does  not  answer  the  question 
correctly,  he  still  get3  a prizo,  which  is  passes  to  the  movie. 
This  leaves  a question  of  whether  or  not  there  is  an  element 
of  chance  involved. 

Under  the  facts  which  you  submit  on  employee  passes 
down  the  al3les  and  among  the  audience  and  selects  a person 
who  will  bo  interrogated.  All  persons  in  the  audience  who 
desire  to  be  interrogated  are  aslced  to  raise  their  hands  and 
from  those  who  raise  their  hands  the  employee  selects  the 
one  who  will  be  interrogated  and  announces  the  fact  to  the 
manager.  Then  the  manager  announces  the  question  and  states 
what  it  will  be  worth  if  the  question  is  answered  correctly. 

By  these  .acts  wo  think  there  can  be  no  doubt  but  that  the 
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person  who  Is  attending  the  movie  has  the  chance  of  being 
selected  as  the  one  who  will  be  interrogated.  If  he  is  not 
in  the  theatre,  then,  of  course,  he  could  not  be  selected. 
i*'rom  your  statement  wo  understand  that  the  persons  entering 
the  theatre  paid  a regular  admission  price,  so  we  assume 
that  there  were  no  free  tickets  and  for  that  reason,  every 
person  talcing  part  in  this  plan  had  paid  a oox^3ideration 
therof ore . 

We  have  researched  considerably  on  this  question,  which 
Is  annotated  in  113  ALR  1121;  103  ALR  867;  48  ALR  1106  and 
57  ALR  424.  The  question  of  whether  or  not  the  element  of 
chance  exists  in  any  particular  plan  will  depend  upon  the 
facts.  We  quote  from  the  cases  in  these  annotations  which 
we  think  are  closest  to  the  facts  which  you  have  submitted. 

In  48  ALR,  1.  c.  1117  is  stated  the  following: 


"In  State  v.  hherts  (1868)  32  IT.  J.  L. 
398,  90  Am.  Dec.  668,  a lottery  was 
held  to  be  sliown  whore  defendant,  ex- 
hibiting a panorama,  had  previously 
circulated  handbills  to  the  effect  tliat 
000  presents  of  various  values  would  be 
distributed  among  the  audience,  and  in 
pursuance  thereof  gave  each  person  upon 
entering  a numbered  ticket,  and  after 
the  close  of  the  exhibition  persons 
holding  numbers  called  out  at  random 
were  given  premiums  according  to  defend- 
ant’s selection,  if  he  thought  they 
would  be  good  advertisers  of  his  exhibi- 
tion. The  court  said.  In  delivering 
the  opinion:  ’Talcing  a practical  view 
of  the  thing,  its  real  nature  cannot  be 
misunderstood.  It  is  clearly  a ’’lot- 
tery,” if  tested  by  any  of  the  ordinary 
definitions  of  that  term.  A lottery, 
says  Johnson,  is  a "gane  of  chance;  a 
distribution  of  prizes  b;>  chance."  This 
ingredient  of  chance  Is,  obviously,  the 
evil  principle  against  which  all  prohib- 
itory laws  are  aimed.  It  Is  by  this 
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mean3  that  cupidity  is  solicited,  for, 
if  fortune  he  propitious,  in  considera- 
tion of  the  trivial  price  of  a ticket, 
a return  of  value  is  to  be  expected. 

This  temptation  was,  undoubtedly,  of- 
fered to  the  public  by  these  defendants.' 
The  court  In  conclusion  says:  'My  con- 
clusion Is  that  this  was  a game  of 
chance,  and  consequently  a lottery,  and 
none  the  less  so  because  of  those  reser- 
vations of  control  over  It,  by  the  adroit 
use  of  which  the  getters-up  of  the  ga  e 
were  sure,  in  all  substantial  respects, 
to  be  the  winners.  It  is  an  affair  con- 
spicuously within  the  mischief  at  which 
the  statute  Is  leveled;  the  particular 
traits  of  it,  above  noticed,  appear  like 
devices  to  evade  the  law.  But  the  law 
regards  not  mere  semblance,  but  substance 
of  things,  and  consequently  these  devices, 
however  Ingenious,  cannot  be  successful.' 

"In  Heglev  v.  Devlin  (1372)  12  Abb.  Pr.  N. 
S.  (N.  Y.)  210,  where  tickets  wore  sold 
to  a grand  concert  for  the  benefit  of 
charity,  each  ticket  entitling  the  bearer 
to  admission  to  the  concert,  and  to  what- 
ever gift  might  be  awarded  to  Its  number, 
the  scheme  was  held  to  be  a lottery." 


A Missouri  case  is  annotated  in  57  ALR  424,  as  follows: 


"The  statute  against  aiding  the  establish- 
ment of  a lottery  as  a business  or  avoca- 
tion was  held  In  State  v.  Emerson  (1927) 

Mo.  ' , 1 S.  W.  (2d)  109,  to  have 

been  violated  by  the  president  of  a corpor- 
ation engaged  In  the  future  business,  where 
the  method  of  business  was  to  3 ell  con- 
tracts for  '55  each,  to  be  paid  on  weekly 
instalments  of  $1,  the  company  reserving 
the  right  to  discount  one  or  more  contracts 
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each  week  by  charging . off  deferred 
payments  and  delivering  to  the  con- 
tract holder  C-55  worth  of  furniture 
without  further  payment.  The  court 
held  in  effect  tiiat  the  discounting 
of  the  contract  each  week  at  the  plea- 
sure of  the  company  was  a determination 
by  ’chance’  within  the  meaning  of  the 
statute,  and  rejected  the  contention 
that  the  element  of  ’chance’  was  not 
present  because  there  was  absent  from 
the  determination  of  the  winners  the 
casting  of  lots,  and  drawing  of  cards 
from  a box  or  wheel,  or  other  method 
usually  employed  in  such  transactions.” 


’.Ye  think  these  authorities  support  our  conclusion. 


C( 


From  the  foregoing  it  is  the  opinion  of  this  department 
that  a plan  whereby  persons  in  attendance  at  a movie  theatre 
are  given  a chance  to  be  selected  as  the  one  to  answer 
questions  which  may  be  propounded  by  the  manager,  and  where, 
if  they  answer  the  question  correctly,  they  are  awarded  a 
prise,  or,  if  incorrectly,  they  are  given  passes  to  the 
theatre,  is  a lottery  and  in  violation  of  the  Constitution 
and  laws  of  this  state. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney-General 

AP  ROVED: 


rr"  *+c"iTTRiCh 
ATTORNEY- GENERAL 


TV/B:C? 


INSANE  PERSONS : Under  the  facta  In  this  case  patient  in 

question  belongs  to  the  State  of  -ilssour.. 
and  not  the  ^tate  of  Illinois. 


February  5,  1943 

\ 

hr.  Ira  A.  Jones,  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  January  25th, 
wherein  you  request  an  opinion  from  this  department,  as 
follows : 


L 


FI  LED 


"On  January  2,  1931,  James  W.  Perrin 
was  admitted  to  State  Hospital  £2  as 
a county  patient  from  Macon  County, 
having  beon  committed  by  his  brother, 

C.  P.  Perrin  of  Calleo,  Missouri. 

The  patient  was  bom  and  raised  in 
Missouri.  lie  was  diagnosed  as  an  epi- 
leptic with  deterioration.  lie  was 
hospitalized  continuously  until  June 
6,  1942,  when  he  was  discharged  from 
State  Hospital  #2  to  the  care  of  his 
son,  Mr.  Floyd  Perrin,  218  Grand,  Hast 
Alton,  Illinois. 

"Y*e  now  nave  a letter  from  the  State 
Deportation  Agent  of  Illinois  saying 
that  Janes  W.  Perrin  loas  been  hospi- 
talized in  the  Alton  State  Hospital, 
and  he  wishes  authorization  for  his  re- 
turn to  State  Hospital  #2. 

"As  this  patient  has  been  discharged 
from  State  Hospital  .2,  and  It  Is  a 
question  as  to  whether  he  could  have 
established  a residence  in  Illinois, 
we  are  asking  your  opinion  about  taking 
him  back  to  State  Hospital  # 2." 


hr.  Ira  A.  Jones 


-2- 


2-5-43 


From  your  statement  we  understand,  that  the  patient 
was  locally  admitted  to  Utate  Hospital  ,2  on  January  2, 

1031,  from  l.acon  County,  Missouri,  as  a county  patient, 
and  was  discharged  from  State  Hospital  2 to  the  care  of 
ills  son  in  Hast  Alton,  Illinois.  The  gist  of  your  question 
is  whether  the  patient,  now  In  the  State  Hospital  of  Illinois 
at  Alton,  Illinois,  belongs  to  that  state  or  should  he  be 
returned  to  Missouri  for  hospitalization  In  one  of  our  state 
Institutions. 

We  have  had  the  benefit  of  various  letters  from  your 
files  relative  to  this  patient  and  the  history  of  the  case. 

Je  assume  that  the  patient  was  legally  committed  to  State 
Hospital  *t'2  at  St.  Joseph,  Missouri,  by  hacon  County  on 
January  2,  1331,  as  a county  patient.  Your  letter  states 
that  the  patient  was  bom  and  reared  in  Missouri  and  that 
his  case  was  diagnosed  as  an  epileptic  with  deterioration. 

We  note  the  language  of  your  letter  wherein  it  states  that 
the  patient  was  "discharged  fron  State  Hospital  ..2  to  the 
care  of  his  son,  Mr.  Floyd  Perrin,  218  Grand,  Mast  Alton, 
Illinois."  It  Is  significant  that  he  had  been  in  State 
Hospital  i,-2  at  St.  Joseph,  Missouri,  for  ten  and  one-half 
years  before  his  discharge.  The  record  does  not  show  how 
long  the  patient  lias  been  In  the  Illinois  institution. 

However,  under  the  facts  as  gathered  from  the  letter,  he 
lias  not  been  a patient  there  for  more  than  six  or  seven 
months,  at  the  most. 

Section  9321,  R.  S.  IIo.  1939,  provides  in  part  as  follows 


"Persons  afflicted  with  any  form  of 
Insanity  shall  be  admitted  into  the 
hospitals  for  the  care  and  treatment 
of  sane.  Any  patient  so  admitted  may 
be  discharged  or  paroled  whenever  in 
the  judgment  of  the  Superintendent  and 
his  staff  such  person  should  be  dis- 
charged or  paroled . »-  •>  * * * * . «•" 

(Underscoring  ours.) 


•>e  will  tahe  the  word  "discliarged"  as  used  in  your  letter 
as  meaning  that  the  patient  was  released  or  set  free  from  the 
institution,  and.  If  such  was  the  case,  it  was  unnecessary  to 
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stato  that  he  v;as  discliar^ed  to  the  care  of  some  other 
person.  The  word  "parole”  as  used  in  the  statute  means, 
as  wo  understand  it,  a conditional  and  revocable  release, 
upon  his  own  recognizance  or  subject  to  supervision  pro- 
vided by  statute.  If  the  patient  wa3  discliarged  as  completely 
cured  he  could  establish  his  residence  wherever  he  saw  fit. 
but,  since  in  your  letter  you  state  tiiat  he  was  discliarged  to 
the  care  of  someone  else,  we  would  understand  that  the  patient 
had  not  entirely  recovered  from  his  affliction  and  could  not 
establish  his  residence  somewhere  else  of  his  own  volition. 

In  the  case  of  State  ex  rel.  Taylor  v.  Wurdeman,  129  ho. 
App.  263,  1.  c.  273,  the  court,  in  quoting  from  an  old  English 
case,  said: 


* * In  disposing  of  the  petition, 
LORD  EhDEN  said  the  old  and  settled 
law  wa3  not  to  grant  a commission  of 
lunacy  to  be  executed  at  any  other 
place  than  the  residence  of  the  sup- 
posed lunatic;  citing  hx  parte  Hall, 

7 tfes.  261;  that  if  a resident  of 
London  wore  conveyed  into  Assex,  he 
still  would  be  a resident  of  the  city, 
and  no  man  could  be  said  to  reside  In 
a place  where  he  had  been  carried 
while  ho  had  not  mind  enough  to  make 
a change  of  residence.  s-  * •>" 


Section  9356,  h.  S,  ho.  1339,  provides  as  follows: 


"ho  person  sliall  be  entitled  to  the 
benefit  of  the  provisions  of  this 
article  as  a county  patient,  except 
persons  whose  Insanity  lias  occurred 
during  the  time  such  person  may  have 
resided  in  the  state,  and  except  the 
insane  poor  under  sentence  as  crimi- 
nals, aa  provided  in  sections  9348  to 
9352,  inclusive,  of  this  article. 
Avery  patient  in  a state  hospital 
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shall  be  deemed  to  be  the  county 
patient  of  the  county  first  sending 
him  till  one  year  after  his  regular 
discharge  from  the  hospital.” 


It  will  be  observed  from  this  section  that  where  a 
patient  lias  been  regularly  committed  to  a state  hospital 
and  lias  been  regularly  discharged  therefrom,  that  he  shall 
bb  deemed  a county  patient  of  the  county  first  sending  him 
until  one  year  after  his  regular  discharge  from  the  hospital. 
So,  upon  the  facts  as  we  have  them,  the  patient,  under  our 
own  statute,  is  a county  patient  of  Macon  County.  No  doubt 
Illinois  lias  a statute,  which  most  states  have,  which  provides 
that  a person  under  these  circumstances  cannot  become  a charge 
of  that  state  until  he  has  been  a resident  for  at  least  a year. 


CONCLUSION 


It  is,  therefore,  our  opinion,  based  upon  the  facts  in 
your  letter,  and  the  statement  of  facts  In  the  letters  accom- 
panying your  request,  that  the  patient  in  question  is  a 
Missouri  patient  and  not  an  Illinois  patient. 


Respectfully  submitted. 


CoVELL  R.  HEWITT 

Assistant  Attorney- General 


APPROVED: 


RJY  McAITTRIC^ 
Attorney-General 


CRII:  CP 


SCHOOLS: 


Persons  under  twe  ity  years  of  age  should  be 
enumerated  even  though  absent  in  the  military 
or  naval  service  of  their  country* 


>vpril  7,  1945 


r 


Mr.  Harold  3.  Jones 
Superintendent  of  Schools 
Pemiscot  dounty 
Carutheraville,  Missouri 


Dear  sir : 


We  nave  your  letter  of  April  2nd,  in  which  you  sub- 
mit the  following  for  our  opinion: 


"I  neeu  an  opinion  in  the  matter  of 
Sohool  dnumeration.  We  taxe  it  from 
the  1st  to  15th  of  May  and  include 
those  from  6 years  of  age  to  20. 
Should  we  take  the  names  of  those 
under  20  that  are  in  the  Service? 

I will  appreciate  your  opinion  of 
this  point  so  tin*t  I can  inform  our 
schools. " 


Section  10o45,  ha  S . iaissouri,  19o9 , provides  for  the 
taking  of  enumeration  lists,  and  reads  in  part  as  follows: 


’’The  board  of  directors  of  each  dis- 
trict shall,  between  the  thirtieth 
day  of  April  and  the  fifteenth  day  of 
May  of  each  year  taKe,  or  cause  to  be 
taken,  ana  forwarded  to  the  dounty 
Superintendent  of  Schools  an  enumera- 
tion of  the  names  of  all  persons  over 
six  and  under  twenty  years  of  a^e 
resident  within  the  district,  desig- 
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netting  male  and  female,  white  and 
colored,  ana  age  of  eaon,  together 
with  tne  full  name  of  the  parent  or 
guarolan  of  each  onilu  enumerated; 

* * * ,i 


It  will  be  seen  that  by  tne  foregoing  provision  all 
children  from  six  to  twenty  year a of  age  who  are  resident 
within  tne  district  must  be  enumerated.  \e  take  it  from 
your  letter  tnat  the  persons  now  in  military  service  were 
residents  of  their  respective  districts  at  tne  time  they 
entered  the  military  service.  The  question,  therefore,  is 
whether  or  not  a person  loses  his  residence  by  reason  of 
being  absent  in  tne  military  service  of  his  country. 

It  has  long  been  neld  in  this  state  that  residence 
is  largely  a matter  of  intention,  ..nd  that  such  Intention 
is  to  be  aeuuoed  from  the  acts  ana  utterances  of  the  person 
whose  residence  is  In  issue.  (In  ae  Lankford  Lstate,  272 
Alo.  1.)  a person  can  change  ais  residence  if  he  wants  to, 
but  entering  the  military  or  naval  service  of  tne  country 
during  a war  woulu.  not  indicate  that  the  person  was  intend- 
ing to  change  his  residence.  A person's  residence  is  the 
place  to  which  he  intends  to  return  when  absent,  and  it  is 
quite  likely  tnat  all  of  the  persons  under  twenty  years  of 
age  who  enter  tne  armed  forces  of  the  country  curing  war 
time  Intend  to  return  home  wnen  the  war  is  over.  There  is 
nothing  in  the  enlistment  of  a person  in  the  service  of  his 
oountry  or  being  inuucteu  into  such  service  during  a war 
which  would  indicate  that  such  person  was  Intentionally 
changing  his  residence. 

section  7 of  Article  VIII  of  the  Constitution  of 
klssourl  reaus  as  follows: 


"Tor  the  purpose  of  voting,  no  person 
shall  be  deemed  to  have  gained  a resi- 
dence by  reason  of  his  presence,  or 
lost  It  by  reason  of  nis  absence,  wnile 
employed  in  the  service  either  civil, 
or  military,  of  tnis  state,  or  of  the 
United  Jtates;  nor  wnile  engaged  in  the 
navigation  of  the  waters  of  the  State, 
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or  of  tlie  Unitea  States,  or  of  the 
nigh  seas,  nor  while  a student  of  any 
institution  of  learning,  nor  while 
kept  in  a poor-house  or  other  asylum 
at  public  expense,  nor  while  confined 
in  public  prison.'* 


bhile  the  forego ing  provision  of  the  Constitution 
only  aeals  with  the  effect  which  entering  the  military  ser- 
vice has  upon  one’s  resiuence  for  voting  purposes,  yet  we 
think  it  allows  the  policy  of  our*  law  with  respeot  to  the  ef- 
fect which  serving  in  the  military  forces  of  the  government 
has  upon  resiuence.  There  is  no  reason  to  say  that  a person 
woula  not  lose  his  residence  so  far  as  voting  is  concerned 
by  serving  in  the  military  or  naval  forces,  but  that  he  would 
lose  his  residence  so  far  as  his  right  to  free  instruction  in 
public  schools  is  concerned.  \.e  uo  not  believe  that  the 
status  of  a person  as  a citizen  is  affected  in  any  way  by  his 
entering  the  armeu  forces  of  his  country  uuring  the  time  of 
war. 


.VW_iO  — >XUh 


It  is,  therefore,  the  opinion  of  this  uepartment  that 
all  persons  from  six  to  twenty  years  of  a^e  who  are  resident 
within  a scnool  aistrict  should  be  included  In  the  enumera- 
tion lists,  regaraless  of  tne  fact  that  they  m*y  be  tempora- 
rily away  from  saiu  district  ia  tne  military  or  naval  service 
of  their  country. 


Respectfully  submitted 


EL^IRT  H.  k-.Y 

.insistent  attorney  General 


hPPkUVhJ: 


kOY  I-IcKlTThlCf 

.Attorney  General 
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ELEEMOSYNARY  INSTITUTIONS : Boiler  inspection  insurance  may 
STATE  PURCHASING  AGENT:  be  purchased  by  the  State  Purchasing 

Agent  for  Eleemosynary  Institutions. 


April  17,  1943 


.Mr . Ira  A.  Jones,  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


FILED 


Dear  Sir: 


This  is  to  acknowledge  your  letter  of  reoent  date 
in  which  you  request  an  opinion  on  the  questions  propounded 
therein.  Your  letter  is  as  follows: 


"For  the  past  several  years  the  Eleemosy- 
nary Institutions  have  carried  what  is 
called  boiler  inspection  service.  ’With 
this  boiler  Inspection  service  thero  has 
been  an  insurance  feature.  There  is  no 
wording  in  the  appropriation  bill  that 
allows  us  to  buy  Insurance.  However,  we 
cannot  purchase  boiler  inspection  service 
without  the  insurance  feature.  This  pol- 
icy expires  April  15,  1943. 

"We  have  asked  the  Purchasing  Agent  to 
purchase  boiler  Inspection  service  for 
us,  and  lie  Informs  us  that  it  cannot  be 
purcliased  without  the  Insurance  feature; 
he  also  advises  us  that  he  has  an  opinion 
from  you  t’nat  he  cannot  purchase  insurance, 
unless  It  is  specifically  set  out  in  the 
appropriation.  The  Purchasing  Agent  ad- 
vises that  we  buy  this  insurance  without 
consulting  his  office.  In  view  of  Section 
14598  R.  S.  Llo.  1939,  we  doubt  if  this  Is 
possible,  as  it  seems  to  us  that  this  is  a 
contractual  sorvice.  We  would  like  an  op- 
inion from  your  office  on  three  things: 
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”1.  Can  we  purohaso  this  boiler  inspec- 
tion service,  taking  the  insurance  feature 
because  it  cannot  be  purchased  without? 

"2.  If  the  word  ’ Insurance’  appears  in 
the  new  appropriation  bill  will  it  bo 
possible  for  us  to  purchase  it? 

”3.  In  either  event,  is  it  to  be  purchased 
by  the  Purchasing  Agent  or  by  the  Board  of 
Managers ; " 


I 

Referring  to  the  first  question  as  set  forth  in  your 
letter  above,  tills  department  lias  heretofore  rendered  an 
opinion  to  lion.  ft.  Jameson,  President,  Board  of  Managers, 
State  Eleemosynary  Institutions,  under  date  of  July  31,  1936, 
in  which  wo  informed  him  that  it  was  the  opinion  of  this 
department  that  the  Inspection  of  the  boilers  of  the  Eleemosy- 
nary Institutions  of  this  State  is  a reasonable  and  necessary 
expense  to  the  proper  care  and  upkeep  of  said  institutions, 
and  that  said  expenses  may  be  paid  from  the  Operation  fund  of 
the  several  institutions.  However,  you  state  that  it  is 
necessary  for  you  to  buy  insurance  In  order  to  obtain  boiler 
Inspection  service,  fte  do  not  think  you  would  be  authorized 
to  purchase  insurance  of  that  character  for  the  purpose  of 
obtaining  boiler  inspection  service,  for  the  reason  that  the 
boiler  inspection  service  is  incidental  to  the  Insurance 
feature.  If  you  can  purchase  the  boiler  inspection  service 
without  being  compelled  to  buy  insurance  we  are  of  the  opin- 
ion that  you  may  do  so,  otherwise  our  answer  would  be  in  the 
negative  to  thie  question. 


II 

Referring  to  your  second  question,  as  set  forth  in  your 
letter  above.  It  Is  not  clear  to  us  whether  the  word  "it”  In 
this  question  refers  to  insurance,  or  whether  it  refers  to 
boiler  inspection  sorvice.  It  is  our  opinion  that  if  the  ap- 
propriation act  authorises  you  to  purchaao  Insurance,  and  a 
boiler  inspection  service  is  incidental  to  the  insurance  con- 
tract, that  you  would  bo  authorized  to  obtain  boiler  inspec- 
tion service  in  such  manner.  Insurance  companies  which  sell 
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this  class  of  insurance  arc  directly  Interested  In  the 
safety  of  the  boilers  so  insured  and  necessarily  Inspect 
then  at  stated  periods  to  lessen  the  risk.  And,  If  the  ap- 
propriation act  reads  "insurance  and  boiler  inspection  ser- 
vice" this  would  clarify  the  situation. 

It  is  our  opinion,  however,  that  If  money  is  appropri- 
ated by  the  Legislature  to  the  Eleemosynary  Institutions  for 
tloe  purposo  of  purchasing  insurance,  and  boiler  Inspection 
service  is  incidental  to  the  insurance  contract,  such  Insur- 
ance nay  be  purchased  for  the  institutions  by  the  State  Pur- 
chasing Age  it. 


Ill 

To  your  third  question,  as  3et  forth  in  your  letter 
above,  we  refer  you  for  an  answer  to  Section  14598  R.  3,  Ho. 
1939,  which  provides  a3  follows: 


"whenever  any  department  or  agency 
of  the  state  government  shall  purchase 
or  contract  for  any  supplies,  materials, 
aquiprent  or  contractual  services  con- 
trary to  the  provisions  of  this  ohapter 
or  the  miles  and  regulations  made  tlnere- 
under,  such  order  or  contraot  shall  be 
void  and  of  no  of feet.  Tho  head  of  such 
depart  tent  or  agency  shall  be  personally 
liable  for  the  costs  of  such  order  or 
contract,  ar.d,  If  already  paid  for  out 
of  otnto  funds,  the  amount  theroof  may 
be  recovered  In  the  name  of  the  state  in 
an  appropriate  action  Instituted  there- 
for/' 


It  is  our  opinion  that  the  purcliase  of  Insurance  by  the 
various  Eleemosynary  Institutions  of  this  3tate  cones  within 
the  toms  In  this  statute  of  "contractual  services"  and, 
therefore.  It  is  necelSary  that  if  and  when  It  Is  required 
tliat  insurance  be  purchased,  and  money  is  appropriated  for 
that  purposo,  that  sane  be  done  by  the  Etate  Purchasing  Agent. 

Respectfully  submitted. 


APPROVED: 

kui 

Attorney-General 


COVELL  R.  HEWITT 

Assistant  Attorney-General 
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STATU  ELEEllO S YU ARY  INSTITUTIONS: 
GUARDIAN  AND  CURATOR: 


Superintendent  of  State 
Hospital  not  authorized 
to  receive  money  and  funds 
due  inmate . 


April  22,  1943 


Ur.  Ira  A.  Jones,  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Sir: 


We  have  your  letter  of  recent  date,  in  which  you  sent 
us  a copy  of  a letter  from  Dr.  Ralph  Hanks,  Superintendent 
of  State  Hospital  No.  3,  Nevada,  Missouri,  and  also  copy  of 
a letter  from  Hr.  William  A.  Sherwin,  of  Los  Angeles,  Cali- 
fornia, In  which  you  request  the  opinion  of  this  office  on 
the  question  asked  in  Hr.  Sherwin’s  letter. 

Prom  the  correspondence  we  understand  that  there  is, 
apparently,  an  estate  in  the  State  of  California,  a portion 
of" which  is  due  a patient  in  the  State  Hospital  at  Nevada, 
Missouri,  and  that  you  desire  to  ’.aiow  whether  the  Superintend- 
ent of  this  State  Hospital  may  receive  and  receipt  for  money 
due  the  patient  in  this  hospital. 

Although  the  facts  given  us  are  very  meager,  we  will 
give  you  our  opinion,  which  may  be  a guide  for  you  In  this 
case . 


We  must  assume  that  since  the  patient  Is  an  inmate  of 
State  Hospital  No.  3 at  Levada,  Missouri,  that  he  is,  and 
was  at  the  tine  of  his  commitment,  a resident  of  some  County 
in  the  State  of  Missouri.  If  such  Is  the  case,  and  the  estate 
Is  of  sufficient  volume.  It  will  be  necessary  for  a guardian 
and  curator  to  be  appointed  by  the  Probate  Court  of  the  County 
of  the  patient’s  residence  in  Missouri  and,  after  the  guardian 
and  curator  has  been  duly  appointed  and  lias  given  bond,  accord- 
ing to  the  laws  of  tills  State,  he  would  be  authorized  and  em- 
powered to  give  a valid  receipt  to  the  person  from  whence  the 
property  came . 
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From  the  above  we  conclude  that  the  Superintendent 
of  State  Hospital  No.  3 at  Nevada,  Missouri,  is  not  au- 
thorized to  recei  ve  and  receipt  for  the  money  and  prop- 
erty of  such  ward  and  that  it  is  the  duty  of  a duly  ap- 
pointed -uardian  and  curator  to  receive  and  receipt  for 
such  money  or  property. 


Respectfully  submitted. 


COVELL  R.  HEWITT 
Assistant  Attorney-General 


CRH: CP 
APPROVED : 
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A ttorney-General 


COUNTY 


CLERK: 


Shall  make  the  back  tax  book 


July  3,  1943 


Mr.  John  R.  Johnson 
Assistant  Proseouting  Attorney 
Ellington,  Missouri 


Dear  Mr.  Johnson: 


This  will  acknowledge  receipt  of  your  letter  of  recent 
date  in  which  you  request  an  opinion  based  on  the  following: 


”1  am  having  some  trouble  trying  to  con- 
vince Bob  Parks  the  Collector  and  Lloyd 
Hill,  the  County  Clerk  which  should  make 
up  the  Back  tax  book,  etc. 

'•It  seems  for  the  last  few  years  that 
the  Collector  has  been  making  his  own 
back  tax  book,  now  Section  11130  would 
lead  you  to  believe  that  such  duty  still 
remains  with  the  County  Clerk,  but  the 
Clerk  maintains  that  Seotion  11124  put 
this  duty  over  on  the  Collector,  but  I 
failed  to  construe  it  that  way,  however 
it  does  not  matter  to  me  who  makes  up 
the  back  tax  book,  and  if  your  office 
will  be  so  kind  as  to  render  an  opinion 
on  that  matter  it  will  be  appreciated.” 


Before  proceeding  our  examination  of  the  statutes 
cited  in  your  letter  we  call  your  attention  to  two  addi- 
tional statutes,  namely,  Section  11110  and  11114  R.  S. 
Mo.,  1939,  which,  in  our  opinion,  should  be  read  in  con- 
nection with  Sections  11120  and  11124  P.  S.  Mo.,  1939. 
Looking  now  to  the  first  section  cited,  Section  11120  R. 
S.  Mo.,  1939,  we  find  the  following: 
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"Within  thirty  days  after  the  settlement 
of  the  collector,  in  the  odd  numbered 
years,  the  several  county  clerks  in  each 
oounty  in  this  state,  and  in  such  cities, 
the  register,  city  clerk  or  other  proper 
officer,  shall  make,  in  a book  to  be 
called  the  ’back  tax  book,’  a correct 
list,  in  numerical  order,  of  all  tracts 
of  land  and  town  lots  on  which  back  ta- 
xes shall  be  due  in  such  county  or  city, 
setting  forth  opposite  each  tract  of 
land  or  town  lot  the  name  of  the  owner, 
if  known,  and  if  the  owner  thereof  be 
not  known,  then  to  whom  the  same  was 
last  assessed,  the  description  thereof, 
the  year  or  years  for  which  such  tract 
of  land  or  town  lot  is  delinquent  or 
forfeited,  and  the  amount  of  the  origi- 
nal tax  due  each  fund  on  said  real  es- 
tate (and  the  interest  due  on  the  whole 
of  said  tax  at  the  time  of  making  said 
back  tax  book,  together  with  the  clerkTs 
fees  then  due],  in  appropriate  columns 
arranged  therefor,  and  the  aggregate 
amount  of  taxes,  interest  and  clerk’s 
fees  charged  against  each  tract  of  land 
or  town  lot  for  all  the  years  for  whioh 
the  same  is  delinquent  or  forfeited; 
said  back  tax  book,  when  completed,  shall 
be  delivered  by  said  clerk  or  other  pro- 
per officer  to  the  proper  collector  of 
the  county  or  such  city,  for  which  he 
shall  take  duplicate  receipts,  one  of 
which  he  shall  file  in  his  office  and 
the  other  with  the  state  auditor,  and  the 
clerk  or  other  proper  officer  shall 
charge  such  collector  with  the  aggregate 
amount  of  taxes,  interest  and  clerk’s 
fees  contained  in  said  ’back  tax  book.* 

In  all  such  cities  the  said  ’back  tax 
book’  shall  be  made  out,  in  alphabetical 
order,  in  the  name  of  the  owner,  if 
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known;  and  if  the  owner  be  not  known, 
then  in  the  name  of  the  person  to  whom 
such  tract  or  lot  was  last  assessed. 
All  taxes,  interest  and  clerk’s  fees 
hereafter  contained  in  the  ’back  tax 
book'  herein  described  shall  bear  in- 
terest from  the  time  of  the  making  out 
of  said  ’back  tax  book*  at  the  rate  of 
ten  per  cent  per  annum  until  paid.  In 
computing  Interest  under  this  article, 
a fraction  of  a month  shall  be  oounted 
as  a whole  mo nth.” 


This  section  requires  the  county  clerk  in  the  odd  num- 
bered years  to  make  a book  called  the  "back  tax  book"  with- 
in thirty  (30)  days  after  the  collector’s  settlement.  When 
this  book  is  completed  it  is  to  be  delivered  to  the  collec- 
tor, one  copy  being  forwarded  to  the  State  Auditor.  This 
is  a mandatory  duty  imposed  on  the  clerk  of  the  county 
court.  The  statute  is  clear,  it  is  unambiguous  and  needs 
no  interpretation. 


Turning  now  to  Section  11124  R,  S.  Mo.,  1939,  we  find 
the  full  text  is  as  follows: 


"Between  the  first  of  January  and  the 
first  of  July  in  the  year  1934  and  an- 
nually thereafter , and  immediately  up- 
on the  effective  date  of  this  act,  the 
county  collector  shall  make  out  and 
record,  in  a book  to  be  provided  for 
that  purpose,  a list  of  lands  and  lots, 
returned  and  remaining  delinquent  for 
taxes,  including  therein  the  delinquent 
taxes  of  all  cities  and  incorporated 
towns  having  authority  to  levy  and  col- 
lect taxes  under  their  respective  char- 
ters or  under  any  law  of  this  state 
returned  delinquent  to  the  county  col- 
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lector,  separately  stated,  describing 
such  lands  or  lots  as  the  same  are 
described  In  the  tax  books  and  said 
delinquent  returns,  as  corrected  un- 
der sections  11110  and  11114,  and 
charging  them  with  the  amount  of  de- 
linquent tax  and  naming  the  years  de- 
linquent, separately  stated,  and  In 
addition  thereto  a penalty  of  ten 
per  centum  on  such  tax  delinquent  for 
the  preceding  year  and  an  additional 
annual  ten  per  centum  on  taxes  for 
each  year  prior  to  the  preceding  year, 
and  shall  certify  to  the  correctness 
thereof,  with  the  date  when  the  same 
was  recorded,  and  sign  the  same  by 
himself,  or  deputy,  officially:  Pro- 
vided, however,  if  taxes  are  paid  on 
land  or  lots  delinquent  for  the  pre- 
ceding year  at  any  time  prior  to  sale 
thereof  as  in  this  law  provided,  the 
per  centum  of  penalty  added  shall  not 
exceed  one  per  centum  per  month  or 
fractional  part  thereof  or  ten  per 
centum  annually.  It  shall  be  the 
duty  of  the  county  clerk  and  county 
collector  to  compare  the  collector’s 
record  of  such  list  cf  delinquent 
lands  and  lots  as  corrected  with  the 
corrected  'delinquent  land  list*  made 
pursuant  to  sections  11110  and  11114, 
and  the  county  clerk  shall  certify  in 
the  'delinquent  land  list'  on  file  in 
his  office  that  same  has  been  properly 
reoorded  in  the  collector's  office  and 
shall  attach  a certificate  at  the  end 
of  the  record  of  such  list  of  delin- 
quent lands  and  lots  in  the  collector's 
office  that  such  record  contains  a true 
copy  of  the  'delinquent  land  list*  pn 
file  in  his  office.  And  where  the 
words  'back  tax  book*  are  now  used  in 
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laws  pertaining  to  the  collection  of 
taxes  on  delinquent  lands,  real  estate 
and/or  lots,  the  record  of  the  list  of 
delinquent  lands  and  lots  in  the  col- 
lector’s office  under  the  provisions 
of  this  law  shall  be  held  to  be  (where 
applicable  and  except  as  to  city  or 
town  ’back  tax  book’)  such  ’back  tax 
book' , and  the  recording  of  same  by 
the  collector  and  certification  by  the 
county  clerk  as  herein  provided,  shall 
be  construed  as  a making  of  such  'back 
tax  book*  of  delinquent  real  estate, 
lands  and  lots.  Said  collector  shall 
be  charged  with  the  taxes,  penalty  and 
interest  shown  on  such  record  of  the 
list  of  delinquent  lands  and  lots." 


This  section  requires  that  annually  the  county  col- 
lector make  out  a record  which  includes  the  remaining  de- 
linquent taxes,  that  he  certify  this  record,  sign  same 
and  this  record  is  to  be  used  as  a basis  for  a comparison 
record  of  the  "back  tax  book."  It  is  the  further  duty 
of  the  county  clerk  and  the  collector  to  compare  these 
two  lists  with  the  corrected  delinquent  land  list  made 
pursuant  to  Sections  11110  and  11114.  We  do  not  quote 
these  two  latter  sections  because  of  their  great  length 
and  further  because  they  have  no  useful  purpose  other 
than  to  supplement  the  statutes  about  which  you  inquire. 


CONCLUSION 


From  our  examination  of  the  statutes  you  cite,  to- 
gether with  others  brought  to  your  attention,  we  are  of 
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the  opinion  that  the  "back  tax  book"  shull  b*;  made  by  the 
county  clerk. 


vospectfully  subid.ttod, 


L.  I.  KORRI£ 

Assistant  attorney  General 


APPRO  ViiD: 


ROY  MoEETTl:!  hC 
attorney  General 


LIM:FS 


COUNTY  HIGHWAY  ENGINEER:  In  covin  ties  of  no  les$  than 

20.000  inhabitants  or  more  than 

50.000  inhabitants  the  covin ty 
court  cannot  appoint  the  highway 
engineer  by  reason  of  Sec.  3660. 


July  10,  1943 


Honorable  Kelso  Journey 
Prosecuting  Attorney 
Henry  County 
Clinton,  Missouri 


Dear  Mr.  Journey: 

Herewith  is  enclosed  the  prior  opinion  of  this  office, 
rendered  to  the  Honorable  G.  Logan  Marr,  on  April  4,  1943, 
which  you  requested. 

In  your  letter  f July  8,  1943,  you  ask: 

"Under  Section  8660,  Mo.  R.  S.  1939, 
does  the  County  Court  of  a county  con- 
taining not  less  than  twenty  thousand 
inhabitants  or  more  than  fifty  thousand 
inhabitants  have  the  power  to  appoint 
a county  highway  engineer  assuming  a 
vacancy  exists  and  that  the  county  has 
adopted  the  county  highway  engineer 
law?" 

Section  8660,  Mo.  R.  S.  1939,  provides  as  follows, 
in  its  pertinent  parts: 

"Sec.  8660.  County  court  may  appoint 
county  surveyor  as  county  englneer--- 

compenaatlon---asals tants .- — 

The  county  covirt  o'if  the  several  coun- 
ties  in  this  state  may.  In  their  discre- 
tion, a poiijt  the  county  surveyor  o ? 
their  respective  counties  to  the  office 
of  county  highway  engineer,  provided 
he  he  thoroughly  qualified  and  compe- 
tent, as  required  by  this  article;  and 
when  so  appointed,  he  shall  receive  the 
compensation  fixed  by  the  county  court, 
as  provided  in  section  8657,  In  lieu 
of  all  fees,  except  such  fees  as  are 
allowed  by  law  for  his  services  as  county 
surveyors  * » Provided  further,  after 
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January  1,  1941,  that  In  all  counties 
in  the  state  which  contain,  or  which 
may  hereafter  contain  not  less  than 
twenty  thousand  inhabitants  or  more 
than  fifty  thousand  inhabitants  the 
county  surveryor  shall  be  ex  officio 
coun*  highway  engineer,  and  his  sai- 
ary  as  county  highway  eng  neer  shall 
not  ^9  less  than  twelve  hundred  dollars 
per  annum,  n^r  more  than  two  thousand 
dollars  per  annum  as  shall  be  deter- 
mined by  the  County  Court.  (R.  S.  1929, 

Sec.  Soil.  Reenacted,  Laws  1939,  p. 

674. ) " 

It  would  seem  that  the  above  quoted  portion  of  the 
statute  plainly  Indicates  that  in  counties  of  not  less 
than  twenty  thousand  inhabitants  or  more  than  fifty  thou- 
sand inhabitants,  the  county  surveyor  Is  the  "ex  officio 
county  highway  engineer ,n  In  other  words,  the  person  who 
holds  the  office  of  county  surveyor  is  also  the  county 
highway  engineer  by  reason  of  Section  8660. 

The  office  of  county  surveyor  Is  filled  by  election 
of  an  individual  to  that  office,  by  reason  of  Section  13190, 
Mo.  R.  S.  1939.  Therefore,  the  County  Court  cannot  appoint 
a county  surveyor,  and  the  county  surveyor  being  the  ex 
officio  highway  engineer,  the  County  Court  cannot  appoint 
a county  highway  engineer. 


COIICLUSICH 


It  Is  the  opinion  of  this  department  that  the  Coun- 
ty Court,  of  counties  of  not  less  than  twenty  thousand 
inhabitants  or  more  than  fifty  thousand  inhabitants,  does 
not  have  the  authority  to  appoint  a county  highway  en- 


Hon.  Kelao  Journey 


(3) 


July  10,  1943 


gineer  under  Section  8660,  Ho.  a.  S.  1933. 


fieapectfully  submitted. 


WILLI  A IJ  C.  FLAIR 
Assistant  Attorney  General 


APr  ROVED: 


wrxzKmwcfr- 

Attorney  General 


WCiirmeb 


LOTTERY:  Scheme  whereby  right  to  call  a relative  in  armed 

service  is  awarded  to  theater  patron  is  a lottery# 


July  21,  1943 

/ 

Ur.  Kolso  Journey, 

Prosecuting  Attorney 

Henry  County 

Clinton,  Missouri 

Doar  Sir: 

7 
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Tills  will  acknowledge  receipt  of  your  letter  of 
July  17,  1943,  as  follows: 

"Will  you  ploaso  jive  mo  your  opin- 
ion upon  tho  following  question: 

"Volunteers  submit  the  names  of  mem- 
bers of  the  armed  forces  from  Henry 
County  to  a local  theater,  which 
names  are  placed  together  in  a box* 

Upon  one  particular  night.  In  addi- 
tion to  the  running  of  a regular  pic- 
ture, tho  following  talcos  place  in 
tie  theater:  A small  boy  or  girl 
draws  a name  out  of  tho  box#  If  tho 
father,  mother,  3j  stcr,  brother  or 
husband  or  wife  of  the  person  whose 
name  i3  drawn  is  present  In  the  the- 
ater, they  can  make  a long-distance 
telephone  call  to  tho  person  named, 
if  the  latter  is  in  the  United  States. 

If  connect  ons  by  telephone  oan  be 
made,  the  person  'resent  In  tho  the- 
ater will  talk  from  the  stago  of  the 
theater.  If,  however,  the  member  of 
the  armed  forces  Is  outside  the  Uhited 
States  tho  qualified  person  in  tho  the- 
ater may  send  a cablegram#  The  expense 
of  the  corm  unication  is  borne  by  the 
theater.  An  admission  is  charged  for 
any  person  entering  the  ti. cater.  Do 
these  facts  in  your  opinion  constitute 
a lottery  under  the  laws  of  this  State?" 
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In  State  v.  McEwan,  Uo.  Sup*,  120  S.  W*  (2d)  1098, 
1099,  It  la  said  that  In  order  for  such  a schome  as  that  out- 
lined In  your  letter  to  constitute  a lottery  under  Section 
4704,  R.  S.  ttioso  iri,  1929,  the  dements  of  "prize,  chance 
and  consiccrat:'  on"  must  be  present* 

"Prize"  is  present  here,  in  that  the  p rson  selected 
is  awarded  the  privilege  of  making  a telephone  call  or  of 
send in  a cablegram  at  the  expense  of  the  theater* 

"Chance"  is  present,  in  that  the  determination  of  who 
is  to  be  awarded  said  privilege  rests  upon  whether  the  name 
of  his  or  her  relative  13  drawn  from  a box  which  contains  a 
large  number  of  names* 

"Consideration"  is  also  present,  since  the  right  to 
participate  is  limited  to  t.  ose  "present  in  the  theater"  for 
which  they  pay  an  admission  charge*  Such  admission  charge 
is  held,  in  the  McKwan  ca3e,  to  be  in  part  for  the  right  to 
participate  in  the  drawing  for  a prize.  The  court  stated 
(1*  c.  ilOO) : "It  is  idle  to  say  that  t}  e payment  made  for 
seein  the  pictrjre  is  not,  in  part  at  least,  a charge  for 
the  drawirp  and  the  chance  given." 

conclusion 

It  is  therefore  our  opinion  that  tho  facts  outlined 
in  your  letter  resent  a "scheme  or  drawin^.  in  the  nrture  of 
a lottery"  and  is  prohibited  under  Section  4704,  R*  S.  Mis- 
souri, 1939. 

Respectfully  submitted. 


LAWKEUCE  L*  BKADL  Y 

Assistant  Attorney  General 

APPROVED: 


. y1  mckittrtCk 

Attorney  General 


LLBs  jn 


WAGES, (ST4TE  EMPLOYEES)  - Writ  of  sequestration,  under 

H.  B.  167,  should  be  served  on 
State  Treasurer. 


July  29,  1943 


Ira  A.  Jones,  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Sir: 


Your  opinion  request  of  July  26,  1943,  has  been 
referred  to  the  writer  for  answer.  Therein  you  ask: 

"We  notice  that  at  this  last  Legislature 
a bill  was  passed  permitting  the  garnish- 
ment of  wages  of  State  employees. 

"Who  is  the  person  rt presenting  the  State 
to  be  garnisheed,  if  a case  is  brought 
under  this  law?  In  cur  opinion  it  is 
possibly  the  State  Treasurer.  We  want 
to  be  sure  before  some  cases  come  up." 

In  answer  to  your  Inquiry  it  might  be  well  to 
point  out  that  House  Bill  No.  167  provides  for  the  issu- 
ance of  a writ  of  sequestration,  as  distinguished  from  gar- 
nishment proceedings. 

Your  specific  question  is,  upon  which  state  off- 
icer will  this  writ  of  sequestration  be  served? 

From  discussion  with  the  author  of  this  bill, 
and  by  a reading  of  House  Bill  No.  167,  it  is  indicated 
that  said  House  Bill  was  intended  to  be  broad  enough  to 
allow  the  writ  to  be  served  upon  anyone  "charged  with  the 
duty  of  payment  or  audit  of  such  salary,  etc."  There  are 
two  points  whioh  need  to  be  discussed  under  that  clause. 
First,  the  only  officer  of  the  State  of  Missouri  authorised 
to  pay  state  moneys  out  in  settlement  of  wages,  salaries. 
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and  so  on,  is  the  State  Treasurer.  Secondly,  the  service 
of  the  writ  of  sequestration  upon  the  auditing  officer  of 
the  State  would  be  a mere  nullity  for  that  officer,  the 
State  Auditor,  has  no  authority  to  disburse  state  moneys, 
but  can  only  issue  warrants  against  which  the  Treasurer 
can  then  issue  a check  or  draft,  or  pay  same  in  cash.  The 
service  of  the  writ  on  the  State  Auditor  would  be  an  emp- 
ty act,  because  the  State  Auditor  does  not  have  any  moneys 
belonging  to  the  State  that  can  be  disbursed  by  his  office. 
Also,  the  service  of  the  writ  on  the  head  of  a department, 
for  example  the  Attorney-General,  to  sequester  the  wages 
of  an  employee  would  be  useless,  because  said  employees 
are  paid  by  warrant  and  that  warrant  must  (legally)  then 
be  honored  by  the  State  treasurer  either  by  cash,  draft 
or  check.  Therefore,  the  service  of  the  writ  of  sequestra- 
tion on  the  head  of  a department  of  the  State  would  be  a 
nullity  because  said  department  head  has  no  money  which 
he  can  disburse. 

The  Missouri  Constitution,  Article  X,  Section  15, 
provides  as  follows: 

"Section  15.  Deposit  of  State  funds 
by  treasurer — how  disbursed. — All  mon- 
eys now,  or  trt  any  time  hereafter,  in 
the  State  treasury,  belonging  to  the 
State,  shall,  immediately  on  receipt 
thereof,  be  deposited  by  the  Treasurer 
to  the  credit  of  the  State  for  the  ben- 
efit of  the  funds  to  which  they  respect- 
ively belong,  in  such  bank  or  banks 
as  he  may,  from  time  to  tine,  with  the 
approval  of  the  Governor  and  Attorney 
General,  select,  the  said  bank  or  banks 
giving  security,  satisfactory  to  the 
Governor  and  Attorney  General  for  the 
safekeeping  and  payment  of  such  deposit, 
when  demanded  by  the  State  Treasurer 
on  his  check-- such  bank  to  pay  a bonus 
for  the  use  of  such  deposits  not  less 
than  the  bonus  paid  by  other  banks  for 
similar  deposits;  and  the  same,  together 
with  such  interest  and  profits  as  may 
accrue  thereon,  shall  be  disbursed  by 
said  Treasurer  for  the  purposes  of  the 
State,  according  to  law,  upon  warrants 
drawn  by  the  State  Auditor,  and  not 
otherwise. ” 
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The  above  quotation  plainly  shows  that  only  the 
State  Treasurer  can  disburse  state  moneys. 

The  method  of  obtaining  moneys  belonging  to  the 
State  is  provided  for  by  the  Constitutional  provision  quoted 
above,  and  this  method  is  not  to  be  infringed  or  evaded 
by  a statutory  enactment.  To  argue  that  the  writ  of  se- 
questration does  not  attempt  to  reach  state  moneys  is  to 
argue  that  it  has  no  effect  at  all,  for  what  result  or  what 
value  could  be  had  by  service  of  the  writ  on  any  state  off- 
icer other  than  the  State  Treasurer,  who  alone  has  the  au- 
thority to  disburse  State  moneys. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  State 
Treasurer  is  the  proper  State  officer  upon  whom  the  writ 
of  sequestration,  which  is  authorized  under  H.  B.  167, 
should  be  served. 


Respectfully  submitted. 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 

APPROVED: 


ROY  McKITTRICK 

Attorney  General  of  Missouri 


WCBjmeb 


ELEEMOSYIIARY  INSTITUTIONS  ) State  Sanatorium  has  no  authority  to 
BOARD  OF  MANAGERS  OF  STATE  ) assign  warrants  and  open  accounts  for 
HOSPITAL  #1  ) collection. 


December  29,  1943 


Honorable  Ira  A.  Jones 
President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 

Dear  Sir: 

This  Department  is  in  reoeipt  of  your  letter  of 
December  15,  1943,  wherein  you  maice  the  following  in- 
quiry : 

"We  have  a letter  from  A.  H.  Bennett  & Company, 
Investment  Securities,  Kansas  City.  They  are 
attempting  to  float  a bond  issue  in  Butler 
County  to  pay  Butler  County’s  accounts. 

"Butler  County  owes  State  Hospital  "1,  Fulton 
$2,442.80,  and  the  State  Sanatorium,  Mount 
Vernon,  $908.72.  Is  it  possible  for  either 
the  hospitals  or  the  Board  of  Managers  to 
assign  these  open  aooounts  and  any  warrants 
the  two  hospitals  may  have  against  Butler 
County,  to  A.  H.  Bennett  & Company  for  col- 
lection? Undoubtedly  they  will  want  a fee 
for  collection. 

"If  memory  serves  me  right,  you  have  already 
ruled  on  this  matter,  but  we  do  not  seem  to  be 
able  to  find  it  in  our  files. 

"Also,  at  State  Hospital  $1  Butler  County 
should  have  paid  this  out  of  Class  1 warrants, 
and  of  course  the  County  Court  was  in  error  in 
not  paying  Class  1 warrants,  though  probably 
paying  Class  2 warrants,  whloh  are  salaries. 

"Should  we  bring  action  against  Butler  County 
before  Bennett  & Company  floats  the  bond  issue?" 

We  presume  that  Butler  County  is  proceeding  under  Article  4, 
Chapter  16,  R.  S.  Mo.  1939.  In  this  event  the  unpaid  warrants 
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and  open  aooounts  mentipned  in  your  letter  have  been  con- 
sidered and  would  be  rjald  out  of  the  prooeeds  of  the  sale 
of  the  bonds. 

There  is  no  statutory  authority  permitting  the  Board 
of  Managers  to  assign  warrants  or  open  ao counts  for  col- 
lection. Reference  may  be  made  to  Seotion  9306,  R.  S.  Mo. 
1939  in  connection  with  rights  of  the  Board  of  Managers  to 
enforce  collection  of  all  debts  and  demands. 

With  respeot  to  payment  by  Butler  County  to  State 
Hospital  in  olass  2 warrants,  the  following  seotions  of 
the  statutes  should  be  observed: 

Laws  of  Missouri,  1941,  Seotion  10911,  page  650: 

"The  oourt  shall  classify  proposed  expenditures 
in  the  following  order: 

"Class  1.  The  County  oourt  shall  set  aside  and 
apportion  a sufficient  sum  to  core  for  insane 
pauper  patients  in  state  hospitals.  Class  1 
shall  be  the  first  obligation  against  the  oounty 
and  shall  have  priority  of  payment  over  all  other 
classes." 

Laws  of  Missouri,  1941,  Seotion  10914,  page  652: 

"The  oourt  shall  show  the  estimated  expenditures 
for  the  year  by  classes  as  follows: 

"Class  1.  Care  of  paupers  deolared  by  lawful 
authority  to  be  Insane  (in  state  hospitals)." 


CONCLUSION 

We  are  of  the  opinion  that  warrants  and  open  aooounts 
above  referred  to,  oannot  be  assigned  for  collection.  Further 
that  Butler  County  should  pay  State  Hospital  ,fl  out  of  olass  1 
warrant  s. 

Respectfully  submitted, 


RCL:  ir  R.  C.  Lashly 

Assistant  Attorney-General 

AT  ROVED: 


TTOY ’MoTO1  weir  “ 

A t to  r ney -Gen  e r a 1 


TOWNSHIP  SCHOOL  FUND:  No  authority  to  invest  in  United 

States  Bonds. 


April  22,  1943 


Hon.  0.  A.  J£amp 
Prosecutinc  Attorney 
, on t comer y City,  i issouri 


Dear  Mr.  Kamp: 

This  will  acknowledge  receipt  of  your  letter  of 
April  19,  1943,  in  which  you  request  an  opinion  as  follows: 

"I  am  writing  you  regarding,  the  loan- 
ing of  Funds  belonging  to  the  County 
tchool  runds  ana  to  the  Capital  of 
Township  -chool  i'xinds,  regulated  by 
sections  1J376  to  10387  n.  S.  .issouri 
1939. 


"Ye  have  some  funds  on  Lana  ana  there 
seems  to  be  a scarcity  of  borrowers  at 
tht  present  time.  i‘he  County  Court 
i sked  me  to  write  yoa  for  an  opinion 
JEoj.i  your  office,  as  to  whether  or  not 
the  County  Court  has  any  authority  ana 
whether  it  v/ould  be  permissible , under 
the  statutes,  for  them  to  invest  some 
of  tlie  f nds  in  United  states  govern- 
ment Bonds,  of  the  present  . econd  ar 
Loan  or  an-;  U.  t . Government  onas? 

"I  will  thank  you  for  your  opinion  on 
this  question  at  your  earliest  conven- 
ience . " 

In  answer  to  your  question  concerning  the  Investment 
of  County  1 chool  i-unds  regulated  by  : ectiorE  10376  to  10337 
...  S.  ho.,  1939,  we  ai  . -ore with  enclosl.i  you  copy  of  an 
opinion  written  by  V..  J.  Burke,  Assistant  Attorney  General,  to 
oiiora^le  David  A.  ^yer,  Prosecutin  Attorney,  t.  Charles, 
i souri.  •Lhe  opinion  holds  that  a County  Court  cannot  invest 
cchool  iunds  in  Lnit6d  Gtates  .ecurities. 


i..a.  p 
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In  regaru  to  your  second  question  w ich  concerns  the 
investing  of  t.ae  capital  ..  chool  und,  belonging  to  the  -own 
ships,  in  United  states  3onds,  your  attention  is  called  to 
.-ection  10384,  Article  2,  Chapter  72,  i\.  . Lo.,  1939,  as 

follows : 

" hen  any  moneys  belontin0  to  said  funds 
s.iall  be  loaned  cy  the  county  courts, 
the,/  shall  cause  the  same  to  be  secured 
by  a mortgage  in  fee  on  real  estate  within 
the  county,  free  from  all  liens  ana  ea- 
cumorances,  of  the  value  of  double  the 
amount  of  tne  loan,  wit.i  a bond,  and 
may,  if  they  ueem  it  necessary,  also  re- 
quire  personal  security  on  such  bond; 
and  no  loan  shall  be  made  to  any  person 
other  than  an  inhabitant  of  tire  sane 
county,  nor  shall  any  person  be  accepted 
as  security  who  is  not  at  the  time  a resi- 
uent  house. ioluer  therein,  who  does  not  own 
ana  is  not  assessed  on  property  In  an  &- 
• mount  equal  to  that  loaned,  in  audit  on 
to  all  the  debts  for  w ich  he  is  liable 
and  property  exempt  from  execution.  In 
all  cases  of  loan,  the  bond  shall  be  the 
county,  for  the  use  of  the  township  to 
which  the  funus  belong,  anu  shall  specify 
the  eime  when  the  principal  is  payable, 
rate  of  Interest  and  the  time  when  payable: 
that  in  uefault  Ox  payment  of  the  interest, 
annually,  or  failure  by  principal  ii  the  bond 
to  ,_,ive  audit ional  security  when  thereto  law- 
fully required,  both  the  principal  ana  in- 
terest shall  become  due  anu  payable  forth- 
with, ana  that  all  Interest  not  punctually 
paiu  shall  bear  interest  at  the  same  rate  of 
interest  as  the  principal.  3ut  before  any 
loan  shall  oe  effected,  the  borrower  shall 
file  with  trie  county  court  an  abstract  of 
title  at  the  .,Ime  he  files  h s bona  anu 
mori^ge  to  the  real  estate  r.  ich  Is  to  be 
...ort  aged. " 

I * the  ca.e  of  ^aline  County  et  al.,  v.  i'hcrp  et  al. 
C>37  ho.  page  1140,  .division  I oi  the  -upreme  Court,  in  dls- 
cusdng  the  provisions  of  the  laws  concerning  the  lending  of 
chool  . unds,  spoke  as  follows  at  l.c.  1145: 
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"(4)  Lections  9243-56,  uevisea  statutes 
1929,  say  what  a county  court  can  do 
with  reference  to  t..e  investment , col- 
lection anu  reinvestment  oi  public 
school  i'unas.  *hese  statutes  require 
that  county  courts  'diligently  collect, 
preserve  a nu  securely  invest  ...  on 
unincumbered  real  estate  security, 
worth  at  all  times  at  least  double  the 

loaned  ...  the  county  ecuool  funu; * 
anu  that  tnese  funds  'shall  belong  to  and 
be  securely  invested  ana  sacredly  pre- 
served in  the  several  counties  as  a coun- 
ty public  school  fund,  the  i icome  of  which 
fund  s all  be  collected  annually  and  faith- 
fully appropriated  for  establishing  snd 
maintaining  free  public  schools.'  (.  ec. 

9243)  It  is  also  provided  by  t;,is  section 
that  the  county  court  'may,  in  its  dis- 
cretion require  personal  security  in  ad- 
dition thereto. ' ihe  county  treasurer  is 
required  to  collect  all  school  money, give 
receipts  therefor,  anu  file  duplicate  re- 
ceipts with  tie  county  clerk.  Ihe  county 
clerk  Is  authorized  to  satisfy  a school 
funu  mortgage  'when  the  amount  of  said 
receipts  is  in  full  of  all  interest  and 
principal  of  said  bond  anu  mortgage.' 

(.ec.  924S)  chool  fund  loans  are  required 
'to  be  secured  by  a mortgage  in  fee  on  real 
estate  \7itiiin  the  county,  free  irom  all  liens 
ana  encumbrances , of  tut,  value  of  double  the 
amount  of  the  loan,  witu  a buna, ' Dim  also 
with  auditiunal  personal  security  if  deemed 
necessary.  ( ec.  9251)  x‘he  mortgage  is  re- 
quired to  recite  the  bona  anu  contain  a con- 
dition for  sale  by  the  sheriff  upon  20  uays 1 
notice,  (bee.  9252)  j.ven  after  a loan  has 
been  made,  cue  county  court  Is  0iven  power 
to  require  additional  security  on  the  bond 
'when  they  in  their  judgment  deem  it  nec- 
essary for  t e better  preservation  of  the 
fund,'  an-  to  enforce  payment  of  the  prin- 
ci  y£il  if  it  is  not  iven.  (5ec*  9253)  rro- 
vision  for  sale  by  the  sheriff,  on  order  of 
the  c->urt,  is  ..ade  by  ection  9254,  ana 
authority  for  the  county  to  purchase  anu 
manage  mortgaged  land  is  iven  by  Section 
9255. 
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"xhe  purpose  or  requlrin,  a bond  imc. 
personal  security  is,  of  course,  to 
make  it  possible  to  collect  the  debt 
eve i if  the  land,  securin'  t e loan, 
decreases  in  value,  ihe  county  court 
lias  no  authority  to  :ive  any  riyht  of 
the  county  t collect  either  principal 
or  interest  due  (Veal  v.  County  Court, 
lb  Lo.  412),  or  to  dispense  with  either 
the  bond,  wit.  its  personal  obligation 
to  repay  the  money,  or  the  xaort^ace 
conveyin  clear  lanu  as  security,  (ua- 
fayette  County  v.  Hixon,  65  i^o.  381.) 

either  aoes  it  uace  authority  to  re- 
lease a surety  from  bis  liability  upon 
the  bond  or  to  take  in  payment  of  the 
amount  ane  or  any  part  thereof,  upon  a 
school  bona  asu  mort^a^e,  a note  which 
does  not  conform  to  the  statutory  re- 
quirements. (J  on t_ ornery  County  v.  j.uchloy, 

103  Lo.  492,  lb  S.  L.  625. ) " 

bhe  County  Court  is  a boay  having  llmitea  powers  ana 
jurisaiction.  xhese  powers  are  limited  anu  aefined  by  statute 
Consolidated  chool  Jistrict  vs.  Jackson,  84  ...  (2d)  988. 

Lo  po ner  is  t;iven  to  the  County  Court  to  Invest  the 
capital  school  i und  of  the  xownships  in  anyother  manner  than 
is  prescribe^  in  'ection  10384  supra. 

CONCLUSION 

ihe  County  Court  cannot  invest  the  Capital  chool  und 
of  ti je  iownsbip  in  United  . tates  Bonds. 

. respectfully  submitted. 


. 0.  Jackson 

.assistant  ..tt^rne^  general 


ArfikOV  v: 
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Attorney  general 
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JUSTICES  OF  THE  PEACE: 
TERM  OF  OFFICE: 
TOWNSHIP  ORGANIZATION: 


The  term  of  office  for  a justice  of 
the  peace  in  counties  under  township 
organization  is  two  years. 


January  12,  1943 


Hon.  II.  A.  neiso 
Prosecuting  Attorney 
Nevada,  "‘issouri 


Dear  Sir: 


Tills  Is  in  reply  to  yours  of  recent  date  wherein  you 
subnit  the  following  question: 


"Section  2525,  R.  S.  Missouri  provides  that 
the  tern  of  office  of  a Justice  of  the  Peace 
shall  be  for  four  years.  Section  13945  pro- 
vides that  in  counties  under  township  organ- 
ization the  officers,  including  Justices, 
shall  be  elected  at  the  biennial  election. 

"It  would  3eem  to  me  that  the  latter  section 
would  prevail  but  I have  been  requested  by 
one  of  the  Just’ces  of  the  peace  of  this 
county  to  obtain  an  opinion  on  this  subject 
fron  your  office." 


Section  2525,  R.  3.  Mo.  1939,  to  which  you  refer  In 
your  letter,  provid03  that  Justices  of  the  peace  3hall  be 
elected  at  the  general  election  for  a tom  of  four  years. 
This  Is  a general  section  under  Justices  of  the  fieace. 

Section  13945,  R.  3.  Mo.  1939,  to  which  you  refer  in 
your  letter,  is  a special  act  pertaining  to  officers  in 
counties  under  township  organization.  Tills  act  provides 
that  certain  township  officers,  including  Justices  of  the 
peace,  shall  be  elected  biennially. 
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Under  Section  37,  of  Article  VI  of  the  '-onstltution. 
It  Is  provided  as  follows: 


"Ii  each  county  there  shall  he  appointed, 
or  elected,  a3  many  justices  of  the  peace 
as  the  public  good  nay  require,  whose 
powers,  duties  and  duration  In  office  shall 
be  regulated  by  law." 


It  will  be  noted  that  this  section  provides  that  the 
duration  of  the  terra  of  such  justice  shall  be  regulated  by 

law. 


Under  Section  1 of  Article  IV  of  the  Constitution  the 
legislative  power,  subject  to  the  limitations  of  the  Consti- 
tution, is  vested  in  the  Senate  and  House  of  Representatives. 
Under  this  section  the  General  Assembly  would  have  authority 
to  fix  the  terms  of  justices  of  the  peaco  In  various  counties. 

The  classification  of  officers  in  counties  under  town- 
ship organisation  Is  not  an  unreasonable  classification  and 
would  not  be  in  violation  of  any  of  the  provisions  of  the 
Federal  Constitution. 

In  Collins  v.  Tweliman,  12G  5.  «.  (2d)  231,  the  court 
announced  and  applied  the  rule  tnat  "inhere  one  of  two  con- 
flicting statutes  must  prevail  the  special  statute,  all 
else  being  equal,  must  take  precedence  over  the  general  law." 
Applying  tiiat  principle  here.  Section  13945,  supra,  which 
would  be  classed  as  a special  statute  applicable  to  officers 
In  counties  under  township  organisation,  would  take  precedence 
over  Section  2525,  supra,  which  Is  a general  statute  applicable 
to  justices  of  the  peace. 
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From  the  foregoing  it  Is  the  opinion  of  this  department 
tiiat  the  term  of  office  of  Justices  of  the  peace  in  counties 
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under  township  organisation  Is  two  years. 

i^espectfully  submitted, 

TYRE  W.  BURTON 

Assistant  Attorney-General 

APPROVED: 

k Y McEITTRIC.'l  7 

Attorney-General 

TWB:C  1 


TNSA>>r  PERSONS;  County  raa„.  recover  for  money  axoauded  or 

no.  i gent  county  patient  xu  66* tftin  instances* 


Hon.  John  H.  Keith 
Prosecuting  Attorney 
Iron  County 
Ironton,  j issouri 


Dear  Mr.  Keith: 


The  Attorney -General  wishes  to  acknowledge 
receipt  of  your  letter  of  February  2,  1943,  in  which  you 
request  an  opinion  from  this  department.  Your  request, 
omitting  caption  and  signature,  is  as  follows: 

"On  July  25,  1926,  one  Ida  Belle  Sims, 
wife  of  Lewis  Lims,  was  adjudged  insane 
by  the  county  court  of  Iron  County,  and 
3ent  to  State  Hospital  Ko.  4 at  Farming- 
ton,  Dicsouri  as  a county  patient. 

"At  the  time  they  owned  a farm  in  this 
county,  their  title  being  an  estate  by 
the  entirety. 

"She  was  kept  at  .the  hospital  until 
September  4,  1926,  and  on  that  date  was 
paroled.  On  July  12,  1928,  she  was 
again  found  to  be  insane  by  the  court 
and  ordered  returned  to  the  hospital 
where  she  has  been  continuously  since 
that  date. 

"Lewis  Sims  dieu  last  December,  but  a 
short  time  before  his  death  he  was 
adjudged  of  unsound  mind  and  incapable 
of  managing  his  affairs,  and  a guardian 
was  ap  -ointeu  for  both  of  them,  and  an 
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order  made  by  the  probate  court  for 
the  guardian  to  cell  the  land,  which 
vas  done,  the  amount  received  for  the 
sale  by  the  guardian  being  v3,000.00. 

"The  county  has  paid  to  date  more  than 
,.1400.00  for  her  care  at  the  Hospital. 

"Now,  may  the  county  legally  collect  from 
the  guardian  the  amount  expended  for  her 
care  at  the  Hospital,  as  well  as  for  the 
future  expenses  of  her  while  at  the 
Hospital?" 

I assume  from  your  statement  that  at  the  present 
time  Mrs.  Sims  has  a guardian  and  also  has  an  amount  in 
her  estate  received  after  the  deatix  of  her  husband. 

In  the  case  of  Chariton  County,  Appellant  vs. 

Hartman,  190  Mo.  71,  it  was  held  that  where  a person  has 
been  adjudged  insane  and  indigent  and  therefor®  supported 
by  the  county  at  an  eleemosynary  institution,  and  the  guardian 
ana  curator  of  such  person,  while  she  13  so  sup ported  by  the 
county,  recovex's  for  her  and  in  her  name  certain  property, 
the  county  cannot  recover  from  her  curator  and  guardian,  nor 
from  her  estate,  the  amount  of  the  property  by  him  so  recovered 
in  payment  to  the  county  for  money  by  it  spent  In  her  main- 
tenance. At  that  time  there  was  in  effect  a statute  - Section 
3697,  It.  . o.  1899,  which  provided  as  follows* 

In  all  cases  of  appropriations  out  of 
the  county  treasury  for  the  support  and 
maintenance  or  confinement  of  any  Insane 
person,  the  amount  therefor  may  be  re- 
covered by  the  county  from  any  person  who 
by  law  is  oounu  to  provide  for  the  support 
and  maintenance  of  such  person  If  there 
be  an;  of  sufficient  ability  to  pay  the 
same. " 

Under  that  statute  the  Chariton  County  case  held  that 
the  section  aforesaid  had  reference  to  the  relation  of  parent 
and  child  or  where  some  person  Is  bounu  under  the  law  to  provide 
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for  t iO  support  ana  maintenance  of  his  father.  In  such  case 
a recovery  could  oe  maintained  against  him.  however,  they 
held  that"  the  statute  fall  short  of  embracing  within  its 
provisions  actions  against  the  guardian  of  the  ward  personally 
or  against  him  as  a representative  of  the  estate.  This  was 
predicated  upon  the  decision  of  the  court  in  i..ontg, ornery  bounty 
v.  Gupton,  139  Mo.,  1.  c.  308,  in  which  the  court  said  the 
following: 

"It  is  well  settled  at  common  law  that 
the  provision  made  by  law  for  the  support 
of  the  poor  is  a charitable  provision 
from  which  no  implication  of  a proraise 
to  repay  arises,  and  moneys  so  expended 
cannot  be  recovered  of  the  pauper  in  the 
absence  of  fraud  without  a special  con- 
tract for  repayment. " 

In  the  later  case  of  Audrain  County  v.  Muir,  249 
G.  ft.  333,  297  Mo • 499,  the  court  33t  out  the  principle 
arrived  at  in  the  Chariton  county  case  and  further  hold  that 
in  order  to  recover  In  a case  of  this  kind,  the  coun ty  must 
bring  itself  within  the  statutory  provisions  and  show  that 
the  defendant  was  "bound  to  provide"  for  the  person's  support 
and  was  able  so  to  do.  This  case  was  decided  in  1923.  In 
1927  the  statute  which  is  set  out  above  was  amended  by  adding 
a certain  phrase  at  the  enn  of  such  statute,  which  is  as 
follows : 


"and  also  the  county  may  recover  the  amount 
of  3aid  appropriations  from  the  estate  of 
such  insane  person.” 

Therefor j,  it  would  appear  that  under  Section  500, 
d.  S.  Mo.  1939,  in  a situation  of  the  kind  which  you  set  out 
in  your  request,  that  the  county  may  recover  the  amount  of  the 
appropriations  made  by  it  for  the  support  and  maintenance  or 
confinement  of  any  indigent  insane  person. 


Therefore,  it  Is  the  opinion  of  this  Department  that 
tne  county  may  legally  collect  from  the  guardian  the  amount 
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expend sd  Tor  ills  ward* a care  at  a Missouri  eleo aosynar} 
Institution.  This,  of  course,  answers  the  queatlon  as  to  * 
whether  or  not  future  expenses  can  oe  collected,  since  if 
sme  regains  at  tiie  Hospital  and  sue  still  has  an  estate 
out  of  ¥/hicli  to  pa0  har  own  expanses,  tnat  in  such  case  the 
count}  would  be  authorized  to  collect  such  expenses  from 
her  estate. 


Auapectfullj  auouiitted. 


JOHK  S.  PHILIPS 

Assistant  Attorney- General 


AP.ROVhD: 
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Attorney -General 


JSPjKG 


COUNTY  HIGHWAY  COMMISSION: 
DUTIES  OF  COUNTY  COURT 
IN  REGARD  THERETO: 


The  provisions  of  the  County 
Highway  Commission  Act  are  manda- 
tory and  it  is  the  duty  of  the 
County  Court  to  comply  therewith. 


Larch  18,  1943 


Hon.  J.  V.  ^esterson 
Presiding  Judge 
Pettis  County  Court 
Sedalia,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date,  wiiereln  you 
submit  the  following: 


"A  question  has  arisen  before  the  Pettis 
County  Court  in  regard  to  the  3tato  laws 
applying  to  the  creation  of  a county  high- 
v/ay  commission.  I refer  particularly  to 
Chapter  46,  Article  2,  Sections  8502-8513 
of  the  Rovised  Statutes  of  Missouri,  1939. 

"It  is  our  understanding  that  this  lav;, 
passed  In  1927,  Is  mandatory  upon  the 
County  Court,  though  no  such  commission 
has  ever  been  established  In  Pettis  County. 
Our  desire  is  of  course  to  fulfill  the  law 
If  it  applies  to  this  county,  and  we  there- 
fore are  anxious  to  have  your  opinion.” 


The  County  Highway  Commission  Act,  which  Is  Article  2, 
of  Chaptor  46,  R.  3.  Mo.  1939,  was  enacted  in  1927  (Laws  of 
Missouri,  1927,  page  421).  The  first  section  of  this  Act, 
which  is  Section  8502,  R.  3.  I o.  1939,  reads  as  follows: 


"Thera  is  hereby  erected  and  established 
in  the  several  counties  of  this  state  a 
county  highway  commission  to  be  composed 
of  four  members,  who  sl\all  serve  without 
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compensation  a d who  shall  possess  the 
qualifications,  ar.d  to  appointed  in 
the  .nan  or  ar.d  for  the  tern  in  this 
article  provided." 


Your  quostion  is  whether  or  not  it  is  mandatory  on  the 
part  of  the  County  Court  to  appoint  these  Com  issionors  and 
comply  with  the  provisions  of  the  Act.  Our  -Supreme  Court  in 
Gtato  ex  rei.  -Ills  v.  .jv  au.,  33  w.  (2d)  104,  announced 
the  i*ulo  In  determining  whether  a statute  is  directory  or 
mandatory.  At  1.  c.  10  the  court  quoted  from  25  **.  C,  n* 
Par.  14,  pp.  Y66,  YG7,  ti8  following  principle: 


"A  andatory  prov.sion  is  one  the  omis- 
sion to  follow  which  renders  tho  pro- 
ceeding to  which  it  relatos  illegal  and 
void,  while  a directory  provision  Is  one 
the  observance  of  which  is  not  necessary 
to  the  validity  of  the  proceeding . Di- 
rectory provisions  are  not  intended  by 
the  legislature  to  be  disregarded,  but 
where  the  consequences  of  not  obeying 
then  lr.  every  particular  are  not  pre- 
scribed the  courts  must  judicially  deter- 
mine then.  There  Is  no  universal  rule  by 
which  directory  provisions  In  a statute 
may.  In  all  circumstances,  bo  distinguished 
fron  those  which  are  mandatory.  In  the  de- 
termination of  this  question,  Q3  of  every 
other  question  of  statutory  construction, 
the  prime  object  is  to  ascertain  the  legis- 
lative intention  as  disclosed  by  all  the 
terns  and  provisions  of  the  act  in  relation 
to  the  subject  of  legislation  and  the 
general  object  Intended  to  bo  accomplis  ad. 
Generally  speaking,  those  provisions  which 
do  not  relate  to  the  essence  of  the  thing 
to  be  done  and  as  to  which  compliance  Is 
a atter  of  convenience  rather  than  sub- 
3tano6  aro  diroctory,  while  the  provisions 
which  relato  to  tho  essence  of  the  thing 
to  be  done,  that  is,  to  natters  of  substa  ice, 
aro  mandatory ." 
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Also,  in  State  ex  rel.  Hay,  et  al..  Election  Commis- 
sioners, v.  Flynn,  147  S.  */.  (2d)  210,  the  St.  Louis  Court 
of  Appeals, in  construing  an  election  statute  and  whether  or 
not  it  was  mandatory,  made  this  statement,  1.  c.  211: 


" * * * There  is  no  absolute  test  by 
which  the  question  here  presented  nay 
be  resolved,  but  in  passing  upon  the 
matter,  the  prime  object  is  to  ascer- 
tain the  legislative  intent  from  a 
consideration  of  the  statute  as  a 
whole,  bearing  in  mind  its  object  and 
the  consequences  that  would  result 
from  construing  it  one  way  or  the 
other.  **#♦**»  ••  *• 


If  the  County  Highway  Commission  Act  should  be  consid- 
ered as  directory,  then  the  various  County  Courts  of  the 
State  by  not  following  Its  provisions  could  nullify  the  Act. 
Another  statutory  construction  which  might  be  applicable 
here  is  that  the  Legislature  should  not  be  held  to  have  en- 
acted a meaningless  statute.  After  considering  this  entire 
Act  we  are  convinced  that  the  lawmakers  have  Intended  tliat 
it  be  mandatory  and  that  Its  provisions  be  carried  out  by 
the  various  County  Courts. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
It  i3  the  mandatory  duty  of  the  County  Court  to  appoint  the* 
County  Highway  Commission  and  carry  out  the  provisions  of 
the  County  Highway  Commission  Act  as  Is  prescribed  In  said 
Article  2,  Chapter  46,  R.  S.  Mo.  1939. 

Respectfully  submitted. 


APPROVED: 


TYRE  W.  BURTON 

Assistant  Attorney-General 
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SCHOOLS:  (1)  Voter  must  vote  for  county  superintendent  of 

schools  in  the  school  district  in  whicn  he  resides; 
(2)  Voter  must  reside  in  school  district  thirty  days 
prior  to  the  election  in  which  he  offers  to  vote. 


arch  50,  1943. 


Honorable  E.  V.  Kell 
Prouecutin  Attorney 
County  of  Howell 
eat  Plains,  issouri 


Dear  Mr.  Kell: 


The  Attorney-General  wishes  to  acknowledge  re- 
ceipt of  your  letter  of  March  25th  In  which  you  request 
an  opinion  from  this  Department.  Your  letter  requesting 
such  opinion  is  as  follows i 

"Will  you  please  favor  mo  with  an 
opinion  on  the  following  questions 
regarding  the  voting  in  election 
for  County  superintendent  of  Schools: 

"1.  Can  a voter  cast  his  vote  for 
County  superintendent  of  Schools  in 
a school  district  other  than  the 
district  where  ho  resides  in  same 
county? 

"2.  If  a voter  has  changed  his  roel- 
dencs  30  days  prior  to  said  election, 
which  district  may  no  legally  cast 
his  vote  for  superintendent  of  Schools. " 

o note  from  your  letter  that  there  are  two  ques- 
tions which  you  wish  answered,  ant  wo  will  first  consider 
question  number  ono,  as  to  whether  or  not  a voter  may  cast 
his  vote  for  county  superintendent  of  -chools  in  a school 
district  other  than  the  district  where  he  resides  in  the 
sane  county. 
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Vo  first  call  your  attention  to  Section  10420, 
it,  S.  Jo,  1959,  which  sots  out  the  qualifications  of  the 
voters  at  a district  school  election.  Omitting  that  part 
of  said  section  which  Is  not  portlnent  to  the  question 
Involved,  wo  wish  to  cite  the  following: 

"■:*  if  A qualified  voter  within  the 
meaning  of  this  chapter  shall  oo  any 
person  who,  under  the  general  laws 
of  this  3tato,  would  be  allov/eu  to 
vote  in  the  county  for  state  and 
county  officers,  and  who  shall  have 
resided  in  the  district  thirty  days 
next  preceding  the  annual  or  special 
meiting  at  whlcii  he  offers  to  vote," 

As  will  be  seen  fro  * the  above  provision,  in  order 
for  a voter  to  vote  at  an  annual  school  election  for  the 
directors  in  his  district  it  is  necessary  that  he  reside  In 
the  district  wherein  he  wishes  to  vote,  at  least  thirty  aays 
next  preceding  the  annual  or  special  meeting  atuhioh  he  offers 
to  cast  his  ballot. 

t s Is  com  ion  Know  ledge,  the  county  superintendent 
of  schools  is  voted  on  at  the  annual  school  meetings  in  the 
different  districts  in  the  year  In  which  such  officer  is 
required  under  the  statutes  to  be  elected.  If  a person  voted 
in  a district  in  which  he  did  not  live  or  in  which  ho  had 
not  resided  for  thirty  days  preceding  the  election  at  which 
he  offered  to  vote,  he  would  be  in  the  anomalous  position  of 
voting  for  a county  superintendent  of  schools  in  a precinct 
in  which  ho  had  not  been  qualified  to  voto  for  a school 
director.  V.e  do  not  feel  that  this  is  the  meaning  of  the 
statutes,  but  that  in  order  that  a person  vote  for  the 
county  superintendent  of  schools  that  ho  must  cast  Ills  oallot 
in  the  school  district  wherein  ho  resides  and  wherein  he  Is 
a qualified  voter. 


Your  second  question  Is  as  to  where  the  voter  shall 
cast  his  vote  for  superintendent  of  schools  when  he  has  changed 
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his  residence  thirty  days  prior  to  an  election  therefor. 

As  can  bo  seen  from  the  statute  which  has  been 
citeci  above,  when  a voter  has  lived  in  a school  district 
thirty  days  prior  to  any  oloction  at  which  he  offers  to 
vote,  he  becomes  a qualified  voter  of  that  particular 
district  and  may  vote  for  the  directors  for  such  school 
district,  and  under  the  reasoning  and  decision  above  he 
therefore  must  cast  his  ballot  for  the  county  superintend- 
ent of  schools  in  the  district  into  which  he  has  moved 
ana  wherein  he  lias  resided  for  thirty  days. 


Conclusion, 


Therefore,  it  is  the  opinion  of  this  department 
that  a person  wishing  to  vote  for  county  superintendent  of 
schools  must  cast  his  ballot  in  the  district  wherein  he 
resides  and  has  resided  for  thirty  days  previous  to  the  day 
of  election,  and  may  not  vote  in  any  other  school  district. 

It  1b  further  the  opinion  of  thiB  department  that 
where  a voter  has  changed  his  res id once  thirty  days  prior 
to  an  election  at  which  he  offers  to  vote,  that  he  must 
cast  his  ballot  for  county  superintendent  of  schools  In  tho 
district  where  he  ha3  moved  and  wherein  he  has  resided  for 
thirty  days  preceding  the  day  of  election. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 

Assistant  Attorney-General 


approv:jji 


Attorney-General 
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COUNTIES:  Statute  of  limitations  operates  against  the  county 


April  1,  lvM3. 


Honorable  John  II,  Keith 
Prosecuting  attorney 
Iron  County 
Ironton,  Missouri 


Dear  Ur.  Keith: 


The  Attomey-Oenerai  wishos  to  acknowledge 
x’eceipt  of  your  letter  of  March  31st  in  which  you 
request  an  opinion  of  this  Department,  This  request, 
omitting  caption  and  signature),  is  as  follows: 

"In  Re:  IHSAHE  P JtSoN:  No.  43-43 

nYour  assistant,  Ur.  J hin  5,  Phillips 
wrote  the  aoove  opinion  on  state  .ent 
of  facta  contained  in  «y  request  on 
2-4-43,  which  was  approved  by  you. 

”1  liave  filed  a demand  against  the 
estate  of  Ida  Belle  Siam#,  the  insane 
porson  concerning  whom  I wrote  you 
for  the  above  opinion,  based  on  the 
amount  paid  out  by  Iron  County  since 
she  became  a patient  in  Hospital  Ho. 

4,  July  12,  1U28. 

‘"Tho  guard i aii  has  filed  an  answer 
wherein  he  pleads  the  Five  Year 
stutute  of  limitations  as  a bar. 

"As  I explained  in  my  letter  request- 
ing your  opinion  above  mentioned  I 
made  it  clear  I think  that  she  recent- 
ly became  poosessod  of  an  estate  which 
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is  the  proceeds  of  and  from  sale  of 
land  held  by  her  and  her  deceased 
husband  by  the  entirety,  and  prior  to 
that  time  she  liad  no  estate  where ;>y 
tho  county  could  obtain  payment,  I 
enclose  copy  of  answer  Of  guardian, 
and  would  appreciate  your  opinion  as 
to  whether  or  not  the  five  year  statute 
of  limitations  applies,  as  it  will  be 
helpful  with  the  probate  court,  'ee 
Barry  Co,  v.  Glass,  160  S,  ",  (2d) 

808," 

The  question  involved  in  thi3  opinion  request 
seems  to  ~e  whether  tho  five-year  statute  of  limitations 
operates  against  a county. 

My  understanding  of  the  facts  is  that  the  insane 
person  in  quostion  was  placed  in  the  hospital  in  1926  and 
later  released,  and  in  July,  1928,  she  was  again  found  in- 
sane by  the  court  and  ordered  returned  to  the  hospital  at 
Farmington  where  she  has  remained  ever  since,  Subsequently , 
she  came  into  the  possession  of  certain  property,  anu  the 
county  is  no w attempting  to  collect  the  amount  expended  for 
hor  keep  for  1928  until  tho  present  tine. 

If  the  statute  of  limitations  operates  against  a 
county,  of  course  the  county  can  only  recover  the  amount 
expended  five  years  previous  to  the  filing  of  tho  claim. 
Otherwise,  they  would  be  permitted  under  the  law  to  oe  re- 
imbursed for  tho  entire  amount  expended  since  1928.  The 
old  common- law  rulo  that  limitations  did  not  run  against 
the  sovereignty,  ha3  been  revoked  by  the  decisions  in  num- 
erous jurisdictions,  and  in  this  State  tho  courts  have 
held  that  the  limitations  of  actions  operate  against  a 
county. 

I first  wish  to  cite  you  to  the  cass  of  St.  Charles 
County  v.  Powell,  22  ho.  525,  66  Ait.  Dec.  637,  in  which  the 
prerogative  recognized  at  com non  law,  that  tne  lapse  of  time 
will  not  Oar  tho  right  of  the  King,  was  renounced  and  the 
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court  held  that  the  statutes  of  limitation  run  against  a 
county  the  sa.*e  aa  ari  Individual  even  though  a county  be 
considered  as  having  the  attribute  of  sovereignty. 

Again,  in  the  caso  of  Kali  v.  Conover,  122  S.  V7. 
1039,  223  ho.  477,  the  court  helu  that  the  limitations 
run  against  a county.  Ana  again.  In  the  latost  cas  , which 
aee.ua  to  pass  on  this  subject,  namely,  bnofry  ot  ol.  v. 

Holt  Countj  et  al.,  132  ii.  V?.  (2d)  970,  54b  Mo.  223,  the 
court  held  that  the  maxim,  "nullum  tempus  occurrlt  regl,M 
did  not  apply  to  the  political  subdivisions  of  the  tate 
ano  only  applied  to  the  ftate  itself.  Soo  cases  cited  in 
this  opinion.  This  decision  written  oy  oantt,  J.,  further 
stated  that  the  maxim  cityd  aoovo  was  abolished  at  an  early 
date  in  this  State. 


Following  the  decisions  cited  above  ana  the  rulings 
given  by  the  court  in  such  cases,  wo  are  of  the  opinion  that 
the  statute  of  limitations  a3  sot  out  in  Section  1014,  R.  S. 
Mo.  1939,  will  run  against  Iron  County  in  the  collection  of 
any  money  expended  by  it  for  the  upkoep  of  the  insane  indi- 
vidual and  that  therefore  the  county  can  only  rocovor  the 
aiount  expended  for  a period  of  five  years  previous  to  the 
date  of  the  filing  of  such  claim  in  the  probate  court. 


Respectfully  submitt 'id. 


JCJfli  2.  PHILLIPS 

Assistant  Attorney -Jonoral 


AP^.iOV  <D: 


ROY  iicKITTRICK 
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SCHOOL  DISTRICT:  May  close  school  and  transport  pupils  of 

the  district  to  other  schools.  Funds  in 
hands  of  Treasurer  known  as  Teachers ' Fund 
may  not  be  invested  in  Defense  Bonds. 

"october  12,  1943 


Honorable  John  H,  i,eith  / } 

frosecuting  Attor>  ey 
Iron  bounty 
Ironton,  Liasour 


Dear  Sir: 


. This  office  la  In  receipt  of  your  recent  request  for 
an  opinion  concerning  certain  school  matters.  Omitting 
caption  and  signature  the  text  of  tills  request  is  as  follows: 


Tor  four  or  fivo  years  a certain 
Ochool  District  In  this  county,  which 
would  be  known  as  a Con  .ion  School 
DIstriot,  lias  iiad  no  school  conducted 
within  the  district,  although  there 
is  a school  house  therein,  but  they 
have  lield  annual  meetings  and  have  a 
board  of  directors  composed  of  three 
persons . 

"The  pupils  of  the  district  have  been 
transported  to  another  district  out- 
side the  county,  and  the  expenses  of 
transportation  paid  by  the  district. 

A lovy  for  incidental  funds  lias  been 
made  annually,  and  the  expenses  of  trans- 
porting the  pupils  to  the  other  school 
have  been  aid  out  of  this  incidental 
fund,  but  no  levy  is  made  for  teachers 
fund,  and  now  there  is  a surplus  of  sev- 
eral hundred  dollars. 

"May  this  district  continue  legally  to 
operate  In  this  way,  that  is,  not  have 
a school  conducted  in  t ie  district,  and 
continue  to  maintain  Ita  organization 
and  have  the  pupils  transported  as  they 
have  been  doing,  and  nay  the  board  of 
directors  Invest  the  sxirplus  funds  In 
defense  bonds?" 
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A closing  of  3Chool3  within  the  State  of  l.issouri  by 
board 3 of  education  13  provided  for  by  the  Missouri  Revised 
Statutes  and  it  would  seem  from  reading  sane  that  in  tliree 
situations  schools  nay  be  closed  in  the  state. 

• 

In  the  first  instance  a school  may  be  closed  by  a 
board  of  education  and  the  question  of  transportation  must 
be  ratified  by  a tY/o- thirds  vote  of  the  qualified  voters 
of  the  district.  Under  tills  arrange1  vent  the  teachers' 
fund  of  the  district  v.iay  be  used  to  defray  the  tuition 
costs  and  tlie  incidental  fund  to  pay  the  tra  sportation 
costs  of  the  pupils  in  the  closed  school.  This  section, 
10324,  ii.  3.  Mo.  1933,  reads  as  follows: 


"VfiOnever  any  school  district  in  this 
state,  now  organized  or  that  may  bo 
hereafter  organized  under  t;  e law3  of 
this  state,  3hall  fall  or  refuse,  for 
the  period  of  one  year,  to  provide  for 
an  eight  montlis'  school  1 such  year, 
provided  a levy  of  forty  cents  on  the 
one  liundred  dollars'  valuation,  togethor 
with  the  public  funds  and  cash  on  land, 
will  enable  them  to  have  so  long  a term, 
the  3ame  shall  be  deemed  to  have  lapsed 
as  a corporate  body,  and  the  territory 
theretofore  embraced  within  such  lapsed 
district  sivall  be  deemed  arid  tacen  as 
unorganized  territory,  and  the  same,  or 
any  portion  thereof,  my  be  attaclied  to 
anj  adjoining  district  or  districts  for 
school  purposes,  in  the  same  manner  as 
is  now  provided  in  section  10408:  Pro- 
vided, that  no  school  district  sliall  be 
deoned  to  liave  lapsed  whore  the  failure 
to  ako  the  needed  provision  for  the 
eight  Eiontiuj  of  scliool  results  from  tho 
irregular  or  void  proceedings  had  for 
that  purpose:  Provided , that  in  any 
district  enumerating  f ewer  tiiarv  twenty- 
five  children  the  board  nay,  from  year 
to  year,  arrange  with  the  board  or  boards 
>f  other  district  or  districts  for  the 
adml33ion  of  all  children  of  school  age 
in  3ald  district  containing  fewer  than 
twenty-five  children  enumerated,  and,  if 
desired,  arrange  for  transporting  children 
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to  and  from  school,  And,  whan  ratified 
by  a two-thirds  vote  of  the  qualified 
V)ters  of  said  school  district,  voting 
at  a special  meeting,  such  arra igeinents 
shall  be  final,  and  the  board  will  bo 
authorized  to  issue  warra  ts  upon  the 
teachers'  fund  for  payment  of  tuition, 
and  upor  the  incidental  fund  for  the 
payment  of  cost  of  transporting  pupils." 

In  tire  socond  instance  in  which  a school  ~\&y  be  closed 
we  find  that  a stato  superintendent  • lay  cause  a school  to 
be  closed  where  he  finds  that  the  average  attendance  in  the 
school  Is  less  than  fifteen.  This  la  section  10464,  R. 

Mo.  1J39  and  roads  as  follows: 


’'If  any  district  in  this  state  sliall 
Irave  an  average  daily  attendance  of  “ess 
tlui^  15  pupils  as  shown  by  the  recor  .s 
of  the  last  previous  scho  3 car,  the 
state  su  eriute  ide  t si  .all,  in  lieu  of 
3uch  state  aid,  after  investigation  that 
convinces  him  that  it  would  be  to  the 
best  Interests  of  all  concerned,  require 
the  board  to  provldo  for  tlie  tra  sporta- 
tion  of  the  pupils  of  such  district  to 
other  public  scho  >1  or  schools,  provided 
that  the  total  expense,  including  trans- 
portation and  tultlo:  paid  by  the  state, 
sliall  not  exceed-  tlie  amount  t.iat  the 
state  would  liave  otherwise  paid  to  such 
district." 


The  third  situation  in  which  a school  nay  be  closed  Is 
tlie  one  which  calls  for  a conservation  of  3 drool  expenses 
and  thi3  is  Section  10457,  ii.  S.  Mo.  1939,  \ lich  roads  as 
follows: 


"Two  or  more  districts  -.ay  combine  tempor- 
arily for  educational  >urpo3Gs  should  the 
scliool  boards  of  all  districts  concerned 
agree  to  transport  tlie  pupils  of  one  or 
more  districts  to  a sclioolhouse  elsewhere. 
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and  such  districts  sixall  recaivo 
the  3a:ne  apportionment  from  the  state 
school  fluid  as  they  wo.tld  otherwise 
have  received,  ar.d  nay  use  such  funds, 
or  any  part  thereof,  in  transporting 
pupils:  Provided  further,  that  in 

such  teuporary  combinations  the  record 
of  daily  attendance  of  pupils  from 
each  district  shall  be  kept  separate, 
and  credited  to  their  respective  dis- 
tricts, as  a basis  for  future  appor- 
tionments ." 


Directing  our  attention  to  this  questlor  "Can  the 
tcac  ors'  fund  be  invested  in  defense  bonds  " Section 
10366,  R.  S.  ho.  1939,  provides:  "All  moneys  arising  from 
taxation  shall  be  paid  out  only  for  the  purposes  for  which 
they  were  levied  and  collected.  * > 

Looking  now  to  the  decisions  in  the  state,  we  find 
authority  for  this  expression  "School  taxes  can  only  be 
applied  to  the  purposes  for  which  levied.”  State  ex  rel. 
v.  Thompson,  64  Bo.  26  and  Rice  v.  McClellan,  53  To.  116. 

"The  power  of  the  board  is  limited  to  that  expressed 
in  tiie  statute,  and  the  board  is  liable  for  misapplication 
of  the  teachers’  fund."  School  district  vs.  Ilawhan,  273 
S.  W.  182. 

COrCLTTSIOH 


i'rom  the  above  statutes  and  decisions  ir.  tills  state, 
it  is  the  opinion  of  this  department  t;at  a school  nay  be 
closed  by  a board  of  directors  and  the  pupils  of  the  school 
transported  to  other  schools  upon  the  payment  of  tuition 
and  transportation  costs;  that  the  determination  of  the 
transportation  of  pupil3  is  a natter  to  be  decided  upon 
either  at  the  annual  scool  meeting  or  at  a public  meeting 
called  for  that  purpose. 

We  are  further  of  the  opinion  t'iat  the  treasurer  of  a 
school  board  may  not  invest  funds  in  his  hands,  xnown  as 
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"teachers’  fund"  In  defense  bonds  because  money  raised  by 
taxation  for  the  payment  of  teachers'  salaries  can  only  be 
used  for  the  purpose  for  which  the  tax  was  levied  original- 
ly . It  would  see'1  that  the  high  patriotic  motive  beiiind 
the  thought  of  investing  a surplus  in  this  fund,  however 
creditable  it  nay  be,  is  n t the  determining  factor  in  such 
an  lusta:.cd. 


Rosoectfully  submitted. 


L.  I.  MORRIS 

Assistant  Attomej -General 


ArPR  VIJD: 
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TRUST  Cc/Lu 'ALIAS : 
BUILDING  AND  LOAi.' 


ASSOCIATIONS: 


3., .ALL  LOAK  COMPA^iaS: 

LOAN  AND  INVESTMENT  COMPANIES: 


Resume’  of  money  lenders' 
activities  under  Missouri 
statutes . 


*“arch  9 , 1943 


don,  rysymond  J.  Lahey 
Repr«j»*ht  at ivo  of  St.  Louis 
House  of  Representatives 
Jefferson  City,  Missouri 

ip ' 

Dear  Sir: 


This  is  to  aclaiowledge  receipt  of  your  letter  of 
recent  date,  in  which  you  request  the  opinion  of  this 
department  on  the  questions  asked  therein.  Your  letter 
is  a3  follows: 


"The  House  Committee  investigating 
money  lending  agencies  lias  authorized 
me  to  write  you  concerning  Section  4013, 

RevJsed  Statutes  of  Missouri,  1939,  and 
request  of  you  an  opinion  as  to  this 
law  concerning  its  application  to  the 
various  money  lending  groups  authorized 
by  other  state  statutes  to  engage  in 
specialized  types  of  money  lending,  in- 
U eluding  banks,  trust  companies,  building 
: v-  and  loan  associations,  companies  opera- 
?|  ting  under  loan  and  investment  act, 

registered  pawn  brokers,  and  small  loan 
i:  - .- . lenders  operating  under  the  small  loan 
law." 

. v->;. 

Yo  r question  is,  what  application  does  Section  4813, 
R.  S.  Mo.  1939,  have  to  the  various  money  lending  corpora- 
tions or  agencies  authorized  by  the  statutes.  We  take  it 
that  you  desire  to  know  whether  or  not,  in  those  instances 
where  the  statutes  permit  a rate  of  interest  in  excess  of 
the  provisions  of  Section  4813,  supra,  would  it  be  a viola- 
tion of  the  criminal  statute  for  companies  to  loan  money  in 
excess  of  two  per  cent  per  month. 
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Section  4813,  supra,  was  enacted  by  the  General  Assembly 
of  Missouri  in  1899  (Laws  of  1899,  page  167)  and  provides,  R. 
S.  Mo.  1939,  as  follows: 


"Every  person  or  persons,  company, 
corporation  or  firm,  and  every  agent 
of  any  person,  persons,  company,  corp- 
oration or  firm,  who  shall  take  or  re- 
ceive, or.  agree  to  take  or  receive, 
directly  or  indirectly,  by  means  of 
commissions  or  brokerage  charges,  or 
• otherwise,  for  the  forbearance  or  use 
of  money  or  other  commodities,  any  int- 
erest at  a rate  greater  than  two  per 
cent  per  month,  shall  be  deemed  guilty 
of  a misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  a fine 
of  not  less  than  one  hundred  dollars 
nor  more  than  five  hundred  dollars, 
and  by  imprisonment  in  the  county  jail 
for  a period  of  not  less  than  thirty 
days  nor  more  than  ninety  days.  Nothing 
herein  contained  shall  be  construed  as 
authorizing  a higher  rate  of  interest 
than  is  now  provided  by  law." 


This  section  was  held  to  be  constitutional  in  the  case 
of  Ex  Parte  Berger  (1905)  193  Mo.  16,  and  the  court,  at  page 
25,  made  this  observation: 


"Prior  to  the  enactment  of  Section  2358 
on  the  14th  of  April,  1899,  the  taking 
of  usurious  interest  had  never  been  de- 
clared a criminal  offense  by  the  General 
Assembly  of  the  State  of  Missouri,  and 
it  is  now  earnestly  insisted  by  learned 
counsel  for  petitioner  that  this  section 
is  -unconstitutional,  because  it  is  not 
within  the  power  of  the  Legislature  to 
make  usury  a crime  and  punish  it  as  such." 


And  the  court  further  said,  in  this  opinion,  1.  c.  28: 
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"The  taking  of  interest,  then,  beyond 
a legal  rate  is  granted  to  no  person 
in  this  State,  and  the  act  now  before 
us  simply  makes  the  unlawful  act  of 
taking  interest  in  excess  of  two  per 
cent  per  month  a misdemeanor.  Laws 
against  usury  are  founded  on  principles 
of  public  policy,  principles  that  have 
for  ages  been  recognized, "and  this  act 
seeks  only  to  punish  that  which  has  for 
many  ages  been  considered  unlawful  in 
itself.  The  right  to  regulate  interest 
by  legislative  enactment  being  one  con- 
ceded to  be  within  the  power  of  the  Legis- 
lature, that  body  can  regulate  or  prohibit 
it  altogether.  And  if  previous  legisla- 
tion on  this  subject  punishing  the  infrac- 
tions of  usury  laws  by  forfeitures  of  the 
interest  have  proved  ineffectual  to  check 
the  evil,  it  was  perfectly  competent  for 
the  Legislature  to  adopt  more  drastic  mea- 
sures and  make  it  criminal,  a******" 


Notwithstanding  this  law  has  been  on  the  statute  books 
3ince  1899,  the  only  prosecution  under  this  statute  reaching 
the  appellate  courts  is  the  case  of  State  v.  Haney,  130  Mo. 
App.  95  (1908)  wherein  a conviction  was  sustained  and  the 
statute  upheld. 

There  is  also  a section,  4812  R.  S.  Mo.  1939,  which 
makes  it  a misdemeanor  to  "sell,  assign,  transfer,  or  in  any 
manner  dispose  of  any  bond,  bill  of  exchange,  note  or  con- 
tract whatsoever  knowing  the  same  to  be  usurious,  without 
giving  the  purchaser  or  assignee  thereof  notice  of  Its  usuri- 
ous character." 

Your  Inquiry  is,  as  we  understand  it,  as  to  whether  the 
enactment  of  the  s.all  loan  law  would  supersede  or  permit 
those  licensed  under  the  small  loan  act  to  charge  more  than 
two  per  cent  interest  per  month.  The  small  loan  law  Is 
nothing  more  than  a special  grant  of  authority  by  the  Legis- 
lature which  permits  those  who  comply  with  the  provisions  of 
the  Act  to  charge  the  rates  of  Interest  as  prescribed  therein, 
which  are  In  excess  of  the  two  per  cent  per  month  set  out  in 
Section  4813,  supra.  An  applicant  under  the  small  loan  act 
who  takes  out  a license,  submits  himself  to  examination  by 
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the  licensing  official,  and  meet3  all  the  other  requirements 
of  the  Act,  is  authorised  to  loan  money  at  a rate  not  to 
exceed  three  per  cent  per  month  on  any  loan  made  of  $100  or 
less  in  principal  amount,  and  two  and  one-half  per  cent  per 
month  on  any  loan  made  of  more  than  $100  and  not  more  than 
C3O0  in  principal  amount. 

The  small  loan  act  takes  those  who  are  licensed  under 
the  act  from  under  the  provisions  of  the  general  usury  stat- 
utes and  the  criminal  provisions  of  Section  4813,  supra,  and 
they  are  not  violating  Section  4813,  nor,  or  they  liable  to 
the  civil  penalties  provided  by  other  provisions  of  the  law. 
There  are  certain  civil  penalties  against  one  who  loans  money 
at  a greater  rate  of  interest  than  eight  per  cent  per  annum, 
but  it  is  only  a crime  to  loan  money  in  excess  of  two  per  cent 
per  month,  except  by  those  who,  by  special  legislative  grant, 
are  permitted  to  do  so  under  the  state  law. 

You  refer  in  your  letter  to  banks,  trust  companies, 
building  and  loan  associations,  companies  operating  under  the 
Loan  and  Investment  Act,  registered  pawn  brokers,  and  small 
loan  lenders.  1t  seems  unnecessary  for  us  to  go  into  the 
laws  governing  the  activities  of  each  of  the  above  mentioned 
agencies,  but  they  would  be  guilty  of  a crime  under  Section 
4813,  supra,  if  they  loaned  money  in  excess  of  two  per  cent 
per  month,  unless  tliev  liad  been  given  special  legislative 
authority  to  do  so.  Jsury  has  been  defined  as  the  receiving 
and  taking,  or  contracting  to  receive  and  take,  either  directly 
or  indirectly,  a greater  sum  for  the  use  of  money  than  the 
lawful  interest. 

It  might  be  well  for  us  to  call  your  attention  to  Section 
8215  R.  3.  Mo.  1939,  under  the  building  and  loan  law,  which 
provides  as  follows: 


"No  premium,  loan  fee,  fines  or  interest 
or  interest  an  such  premium,  that  may  be 
charged  by  or  accrue  to  the  said  corpora 
tion  according  to  the  provisions  of  this 
chapter,  shall  be  deemed  usurious,  and 
the  3bj:io  may  be  collected  as  debts  of 
like  amount  are  now  by  law  collected: 
Provided,  that  this  section  shall  be  no 
protection  against  any  unreasonable  and 
extortionate  charge,  loan  fees,  fine, 
premium,  or  interest  made  by  such  corp- 
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oration  in  its  spirit  usurious  and 
oppressive,  and  such  practices  shall 
he  open  to  investigation  and  correc- 
tion by  the  courts  of  the  state." 


The  courts  of  this  state  have  held  that  "although  the 
premiums  and  interest  aggregate  more  than  the  legal  rate  of 
interest,  yet  under  the  provisions  of  this  section  they  are 
not  usurious  if  the  premium  is  fixed  in  the  manner  authorized 
by  law."  Cover  v.  Mercantile  Uut.  Building  & Loan  Ass’n,  93 
Mo.  App.  302;  Stanley  v.  Verity,  73  S.  IS.  727,  98  Mo.  App.  632; 
Callison  v.  Trenton  Building  & Loan  Ass’n,  72  S.  W.  477,  98 
Mo.  App.  677. 

It  is  a misdemeanor  for  a pawn  broker  to  charge  or  receive 
more  than  two  per  cent  per  month  for  any  loan  made  by  him,  ac- 
cording to  Section  15394,  R.  S.  Mo.  1939,  which  i3  as  follows1 


"It  shall  be  unlawful  for  any  pawnbroker 
to  charge  or  receive  more  than  two  per  cent 
per  month  for  any  loan  made  by  him." 


Upon  conviction  3uch  pawn  broker  shall  pay  a fine  of  not  less 
than  $50  nor  more  than  $100.  Therefore,  under  the  statute,  a 
pawn  broker  may  charge  or  receive  not  more  than  two  per  cent 
per  month  on  a loan.  However,  if  he  charges  or  receives  more 
than  that  he  is  guilty  of  a misdemeanor  and  may  lose  his  se- 
curity in  addition  thereto. 

There  are  also  statutes  regulating  the  activities  of 
pawn  brokers, dependent  on  the  class  of  city  In  which  the  pawn 
broker  resides.  These  sections  are  6485,  6609,  6986,  7196, 
7483  and  7691. 

The  loan  and  investment  companies  are  organized  under  the 
provisions  of  Article  8,  Chapter  33,  R.  S.  Mo.  1939,  and, 
under  Section  5421,  these  companies  loan  money  to  persons  and 
may  cliarge  ^1.00  for  each  y50.00  or  fraction  thereof  loaned, 
for  examination  or  investigation  of  the  character  and  circum- 
stances of  the  borrower,  and,  where  a loan  is  made,  secured 
by  a chattel  mortgage  or  lien  upon  an  automobile,  a sum  not 
greater  than  .,1320.00  on  account  of  extra  hazards  involved  in 
such  loan  may  be  made.  These  charges  must  be  in  good  faith 
and  not  arbitrarily  made  for  the  purpose  of  Increasing  the 
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coat  of  the  loan  to  the  borrower.  However,  in  the  event 
the  lender  retains  all  or  part  of  the  hazard  fee  charge 
for  its  own  use,  the  borrower  lias  the  option  of  deliver- 
ing and  conveying  the  automobile  or  motor  vehicle  secur- 
ing such  note,  regardless  of  condition,  in  full  satisfac- 
tion of  the  balance  due  thereon. 

It  seems  to  have  been  the  intention  of  the  Legislature 
to  have  granted  such  legislative  authority  to  certain  comp- 
anies operating  under  this  particular  law  to  charge  in  ex- 
cess of  eight  per  cent  per  annum  (the  statutory  maximum  for 
the  use  of  money)  in  excess  of  this  amount,  if  the  company 
complies  with  certain  provisions  of  the  statutes.  This  may 
be  by  way  of  interest,  or  it  may  be  by  way  of  investigating 
fees  and  other  charges,  and  those  who  operate  under  this 
law,  if  they  comply  with  the  provisions  of  this  particular 
law  in  all  particulars,  would  not  be  guilty  of  violating 
Section  4813,  R.  S.  Eo.  1939. 

It  might  be  well  for  us  to  call  your  attention  to  the 
fact  that  a company  or  individual  may  charge  more  for  the 
use  of  money  than  the  lawful  rate  of  interest  permitted  by 
law,  and  not  be  guilty  of  a violation  of  the  criminal  law. 
However,  he  may  be  guilty  of  usury  and  may  lose  the  excess 
interest  charge  or  may  lose  the  security  pledged  to  secure 
the  loan  and  other  civil  penalties. 

If  an  individual  or  company  cliarges  more  than  two  per 
cent  interest  per  month  for  the  use  of  money  and  does  not 
operate  under  some  act  of  the  legislature  giving  him  such 
authority  he  is  guilty  of  violating  Section  4813,  supra. 


CONCLUSION 

It  is,  therefore,  our  opinion  that  those  individuals  or 
companies  who  loan  money,  such  as  banks,  trust  companies, 
building  and  loan  associations,  loan  Investment  companies, 
registered  pawn  brokers,  and  small  loan  companies,  who  comply 
with  the  statutes  regulating  their  particular  type  of  business, 
are  not  guilty  of  violating  the  criminal  law  provided  In 
Section  4813,  R.  S.  Mo.  1939. 

Respectfully  submitted. 


APPROVED:  COVELL  R.  HEWITT 

Assistant  Attorney-General 

R01*  licKITTRICi; 

Attorney-General 
CRH: CP 


PSOaATB  Pees  reaeived  by  Probate  Judges  for  issuing  order 
JUlXiB:  to  Recorder  to  waive  three  (3)  day  waiting  period 

between  application  and  issuance  of  Marriage 
license,  is  an  accountable  fee.  Probate  Judge 
: shall  at  the  end  of  each  month  make  and  file  with 

l County  Clerk,  a report  (a)  of  all  fees  collected 

: for  the  month,  (b)  fees  -earned  but  not  collected 

: for  month,  except  (1)  fees  collected  for 

solemnization  of  marriages;  (2)  hearing  and  determ- 
: ining  inheritance  tax  matters. 


November  16,  1943 


Honorable  M.  V.  Lane, 

Judge  of  the  Probate  Court 
Putnam  County 
Unionville,  Missouri 


FILED 

SJ 


Dear  Mr.  Lane 2 . 


ThiB  office  is  In  receipt  of  yo.r  letter,  written 
to  Honorable  iorrest  Smith,  under  date  of  November 
10th,  1943.  Omit ting  caption  and  signature,  such 
letter  reads  as  follows! 

"Along  these  Northern  tier  of  counties  we 
Probate  Judges  will  undoubtedly  be  called 
upon  to  issue  an  Instanter  for  a Marriage 
License . 


\ 

"What  I would  like  to  know  if  this  fee  is  an 
accountable  or  non  accountable  fee,  I realise 
that  the  fee  for  solemni swing  a marriage  is 
non  accountable,  but  this  1 was  In  doubt  of. 

"What  do  you  think  the  fee  should  for 

iosueing  the  instanter. 

"Please  let  me  know  about  this  at  an  early  date." 

To  answer  your  inquiry  we  turn  to  the  provisions 
of  Senate  Bill  No.  4,  which  on  and  after  November  22, 
1943,  will  became  operative  as  Section  13404A,  R.  S.  Mo. 
1939. 


This  portion  of  our  statutes  concerns  itself  with 
the  compensation  to  be  allowed  Probate  Judges  in  coun- 
ties which  have  or  may  hereafter  have  a population  of 
less  than  19,000  inhabitants . This  section  provides  for 
the  disposition  of  such  fees  and  salaries. 
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After  providing  l'or  the  monthly  inatsllment 
payment  of  an  annual  salary,  to  be  paid  by  warrant 
drawn  by  the  County  Court*  The  minimum  salaries 
range  from  * 750.00  in  counties  having  10,600 
Inhabitants  or  less,  to  ^2, 400*00  in  counties 
having  a population  of  less  than  19,000.  That 
portion  of  the  statute  useful  for  our  purposes  reads 
as  follows: 

"It  is  further  provided  that  all  Probate 
Judges  in  such  counties  shall  at  the  end 
of  each  and  every  month  after  this  act 
shall  take  effect,  make  and  file  with  the 
County  Clerk  a report  of  all  fees  actually 
collected  by  him  or  his  clerk  during  the 
month,  except  fees  earned  and  collected  for 
the  solemnization  of  marriages  and  the 
hearing  and  determining  of  inheritance  tax 
matters,  together  with  a report  of  all  such 
fees  earned  during  the  month  but  not  yet 
collected,  and  that  he  shall  at  the  end  of 
each  month  pay  over  to  the  County  Treasurer 
all  monies  collected  by  him  or  his  clerk 
during  the  month  which  are  required  to  be 
shown  in  the  monthly  report  as  above  pro- 
vided, * « *" 

For  the  order  which  would  issue  whereby  the  three 
day  period  between  making  of  the  application  and 
issuance  of  a license  "instanter"  the  Probate  or  Cir- 
cuit Judge  would  be  entitled  to  a fee  for  making  such 
order.  (See  Sec.  13,404,  R.  S.  Mo.  1939. 

Looking  now  to  the  Statutes  which  govern  the 
issuance  of  Marriage  licenses,  we  find  that  the  pro- 
visions of  Ht use  Bill  No*  20,  as  passed  by  the 
Sixty-second  General  Assembly,  which,  when  it  be- 
comes operative  on  November  22,  1943,  as  new  Sec. 

3364,  R.  S.  Mo.  1939,  requires  an  application  for  a 
marriage  license  three  (3)  days  before  & Recorder 
diall  be  authorized  to  issue  a license.  The  only 
exception  to  the  above  procedure  being  as  follows: 

"Provided,  however,  that  said  license 
may  be  issued  on  order  of  the  Circuit 
or  Probate  Court  or  a judge  thereof  in 
vacation,  of  the  county  in  khlch  said 
license  is  applied  for,  without  waiting 
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three  (5)  days  as  heroin  provided, 
such  license  being  issued  only  for  good 
cause  shown  and  by  reason  of  such 
unusual  conditions  as  to  make  such 
marriage  advisable," 

The  language  of  the  statute  is  clear,  unambiguous 
and  leaves  no  doubt  as  to  the  intent  of  the  Legislature. 
We  deem  it  unnecessary  to  do  more  than  point  out  the 
obvious  intent  of  the  Legislature. 


CONCLUSION. 


From  what  has  gone  before,  we  therefore  conclude: 
the  Probate  Judge,  shall  at  the  end  of  each  month, 
and  file  with  the  County  Clerk,  a report  of  all 
as  follows: 

1.  Fees  actually  earned  and  collected  by  him. 

2.  Fees  actually  earned  and  not  -collected, 

EXCEPT 

A.  Fees  earned  and  collected  for  the  solemni- 
zation of  marriages 

B.  And  the  hearing  and  determination  of  in- 
heritance £ax. 

That  ?r  order  of  the  Court  authorising  the  Recorder 
of  De  ds  to  issue  a marriage  license  on  the  same  date 
application  is  filed  is  not  within  the  exceptions  men- 
tioned above.  Because  it  is  not  within  the  exceptions 
the  fee  received  for  the  issuing  of  such  order  must  be 
accounted  for  by  the  Probate  Judge,  the  same  as  other 
fees  earned,  received  and  reported  by  him. 

Respectfully  submitted 


APPROVED : . L.  I.  MORRIS 

Assistant  Attorney  General 

“""ROY  ^cOTTRIOt 

Attorney  General 
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TOWNSHIP  COLLECTORS:  Township  board  and  not 

TOWNSHIP  BOARD:  county  court  is  authorized 

to  fill  vacancies  in 
office  of  township 
collector. 


December  7,  1943 


Mr.  Yewell  Lawrence 

Clerk  of  the  County  Court 
Bloomfield,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of 
December  3,  1943  presenting  for  our  opinion  the 
following* 

”1  am  writing  you  in  regard  to  who  has 
the  right  to  appoint  a Township  Clerk 
in  Township  Organization  counties  when 
one  resigns  or  moves  out  of  the  Town- 
ship before  his  term  expires." 

Section  13962,  R.  S*  Mo.  1939  provides* 

"Whenever  any  township  shall  fail  to 
elect  the  proper  number  of  officers 
to  which  such  township  may  be  entitled, 
or  when  any  person  elected  or  appointed 
shall  fail  to  qualify,  or  when  any 
vacancy  shall  happen  in  any  township 
office  from  any  cause,  it  shall  be  law- 
ful for  the  township  board  to  fill  such 
vacancy  by  appointment,  and  the  person" 
so  appointed  shall  hold  the  office  and 
discharge  all  the  duties  of  the  same 
during  such  unexplred  term,  and  until 
his  successor  is  elected  or  appointed 
and  qualified,  and  shall  be  subject  to 
the  same  penalties  as  if  they  had  been 
duly  elected:  Provided,  that  any 
vacancy  in  the  office  of  Justice  of  the 
peace  or  In  the  township  board  shall «fce 
filled  by  appointment  of  the  county  court." 
(Underscoring  added). 
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Briefly  this  section  provides  that  the  township  board 
is  authorized  to  fill  all  vacancies  that  occur  in 
township  offices  except  vacancies  in  the  office  of 
Justice  of  the  peace  and  in  the  township  board. 
Vacancies  in  the  latter  two  offices  are  filled  by 
the  county  court  only. 

The  supreme  court  in  the  case  of  State  ex.  rel.  Kent 
v.  Olenhouse,  23  S.  %.  (2d)  83  ruled  that  a vacancy 
in  the  office  of  township  trustee  and  ex  officio 
treasurer  was  filled  by  the  appointment  of  the  county 
court  and  states,  1.  c.  85: 

"*  * * By  the  express  terms  of  this  section, 
it  is  clear  that  authority  to  fill  a 
vacancy  in  the  township  board  and  in  the 
office  of  Justice  of  the  peace  is  vested 
in  the  county  court,  while  authority  to 
fill  vacancies  in  all  other  township 
offices  is  lodged  with  the  township  board." 

And  again  in  the  above  case,  at  l.c.  86,  the  court 
said: 


"#  * » By  express  terms  of  the  statute, 
the  township  trustee  is  made  a member  of 
the  board  of  directors;  therefore,  a 
vacancy  in  the  office  of  township 
trustee  creates  a vacancy  in  the  board 
of  directors.  * * *" 

Section  13976,  R.  S.  Mo.,  1939,  designates  the  township 
trustee  and  members  of  the  township  board  a board  of 
directors.  Section  13945  provides  for  the  election 
of  "•*  * * two  members  of  the  board,  * * -»"•  The  terms 
"township  board"  and  "board  of  directors"  are  synony- 
mous. State  ex. rel.  Kent  v.  Olenhouse,  23  S.1Y.  (2d) 

1.  Cm  86. 

As  the  township  collector  is  not  a member  of  the  town- 
ship board  and  performs  none  of  the  functions  of  that 
body,  his  office  is  not  within  the  exception  contained 
in  Section  13962  which  only  authorizes  the  county 
court  to  fill  vacancies  occurring  in  the  offices  of 
Justices  of  the  peace  and  members  of  the  township  board. 
As  a result  a vacancy  in  the  office  of  township  collector 
is  governed  by  the  general  provisions  of  the  statute  and 
is  filled  by  an  appointment  made  by  the  township  board. 
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CONCLUSION 


Therefore  it  is  the  opinion  of  this  office  that  when 
a vacancy  occurs  in  the  office  of  township  collector, 
the  township  board  and  not  the  county  court  has  the 
authority  to  fill  such  vacancy  by  appointment. 

Respectfully  submitted. 


VANE  C.  THURLO 

Assistant  Attorney-General 


, Ar PROVED: 


ftOY  KcKITTRICK 
Attorney-General 


VCT.sc 


: Real  estate  in  this  state,  belonging  to  rion- 
resluent  decedent  who  died  intestate  leaving  no 
heirs  at  lav;,  will  esciest  to  the  state  of  Missouri. 
Personal  property  in  this  state,  belonging  to  non- 
resident decedent  who  died  Intestate  leaving  no  heirs 
at  law,  should  be  transferred  to  the  administrator  in 

'i;h-  state  of  1 ^ hchlolle. 

February  3,  1943 


Hon.  Joseph  S.  Levy 
Attorney  at  Law 
Argyle  Building 
Kansas  City,  IJissouri 

Dear  Sir: 


We  acknowledge  receipt  of  your  letter  of  January 
13th,  last,  requesting  an  opinion,  which  is  as  follows: 


"The  writer  represents  Carlton  R.  Ben- 
ton, Public  Administrator,  of  Jackson 
County,  Missouri,  as  his  attorney  in 
the  above  entitled  estate* 

"The  decedent  had  some  property  in  Mis- 
souri which  has  been  administered  by  the 
Missouri  Court,  and  he  also  had  property 
in  Kansas  which  is  being  administered* 

To  date  I don't  believe  that  the  admini- 
strator in  either  estate  has  located  any 
heirs  of  the  decedent,  but  Kansas  claims 
that  they  are  the  domiciliary  estate  and 
entitled  to  the  proceeds  due  the  Missouri 
estate  after  payment  of  olaims  and  admini- 
strative expenses* 

"I  take  the  position  that  if  any  of  the 
property  is  to  escheat  to  the  state  of 
Kansas  that  they  should  first  determine 
whether  or  not  the  property  being  admini- 
stered in  the  state  of  Missouri  should 
escheat  to  the  state  of  Missouri. 

"I  am  wondering  if  you  have  any  rulings 
in  this  respect,  and  if  you  would  be  kind 
enough  to  let  me  have  your  opinion  in  this 
matter  so  that  I may  proceed  to  protect 
the  interest  of  the  state  of  Missouri  in 
this  matter,  if  any." 
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Seotion  253  of  R.  S.  Jo.,  1939,  provides  for  the 
handling  of  the  estate  of  a non-resident  decedent  who  left 
a will  and  for  the  disposition  of  a non-resident  decedent’s 
estate,  where  such  non-resident  deoedent  died  intestate,  as 
follows: 


"■***;  and  if  there  should  be  no  such  will, 
his  real  estate  shall  descend  according  to 
the  laws  of  this  state,  and  his  personal 
estate  shall  be  distributed  and  disposed  of 
according  to  the  laws  of  the  state  or  country 
of  which  he  was  an  inhabitant." 


The  common  law  on  this  question  is  clearly  stated  in 
Richardson  v.  Lewis,  21  Mo.  App.  531,  as  follows: 

"*  * * « We  rest  our  decision  upon  the  uni- 
versal principle  of  the  common  law  that 
the  succession  of  the  personal  property 
of  a deceased  person  is  governed  exclusively 
by  the  law  of  his  actual  domicil  at  the 
time  of  his  death*  Story  on  Conflict  of 
Laws,  sect.  481;  Ennis  v.  Smith,  14  How.  (U. 

S.)  400,  425;  VUlTcInV" v.  IleTE,  9 Wall.  740; 

Parsons  v.  Lyman , ISO  N.  Y.  163,  112;  Fay  v.  haven, 

3 let. "(Mass.)  109,  114;  pnohln  v.  Wylie , 10 
H.  L.  Gas.  1,  13,  19;  Dagllonl  v.  Criopln, 

L.  R.  1 H.  L.  301;  Shannon  v.  White,  109  -'lass. 

146* 

’This  doctrine  is  of  such  general  recognition 
and  is  founded  in  such  strong  considerations 
of  comnercial  policy  and  convenience,  that 
it  has  been  said  to  be  a part  of  the  jus  gentium. 

Mr.  Justice  Wayne,  in  Ennis  v.  Smith.  Our 
statute  relating  to  the  administration  of  the 
estates  of  deceased  persons  does  not  impair 
this  rule,  but  c nfirms  it,  by  providing  that 
in  the  case  of  a non-resident  decedent  ’his 
personal  estate  shall  be  distributed  and  dis- 
posed of  according  to  the  laws  of  the  state  or 
country  of  which  he  was  an  inhabitant.’  Re- 
vised Statutes,  section  268." 

In  the  absence  of  an  act  of  law  that  would  take  prece- 
dence over  section  253,  it  seems  that  the  property  of  a non- 
resident would  be  disposed  of  according  to  the  provisions  of 
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said  section  above  quoted* 

V<e  find  Section  620  of  R.  S.  Mo.,  1939  relating  to  the 
"'Jacaeats  of  the  .states"  whloh  seems  to  be  applicable  under 
these  circumstances  and  which  is  as  follows! 

"If  any  person  die  Intestate,  seized  of  any 
real  or  personal  property,  leaving  no  heirs 
or  representatives  capable  of  inheriting  the 
same;  or,  if  upon  final  settlement  of  an  exe- 
cutor or  administrator,  there  is  a balance 
in  his  hands  belonging  to  some  legatee  or  dis- 
tributee who  is  a non-resident  or  who  is  not 
in  a situation  to  receive  the  same  and  give 
a discharge  thereof  or  who  does  not  appear  by 
himself  or  agent  to  claim  and  receive  the 
same  * * •»,  in  each  and  every  suoh  instance 
such  real  and  personal  estate  shall  escheat 
and  vest  in  the  state,  subject  to  and  in 
accordance  with  the  provisions  of  this  ohapter*" 

Section  620  might  even  be  considered  a special  act,  in 
that  it  limits  the  application  of  the  law  on  escheats  to  only 
the  parti ovlar  circumstances  and  conditions  set  out  theroin. 

The  history  of  Section  620  supra  reveals  that  the  law  on 
escheats  wan  entitled  "an  act  concerning  escheats"  approved  Dec- 
ember 18,  1 24,  and  was  carried  into  the  Revised  Statutes  of 
1825,  pp.  3^6-361,  which  act  remained  the  law  of  tnis  state  on 
escheats  until  said  act  was  repealed  and  a new  aot  adopted  whloh 
constituted  the  law  in  its  present  form,  and  approved  May  11, 
1899  which  appears  in  Laws  of  Missouri  1899* 

Therefore,  if  there  is  a conflict  between  these  two 
sections.  Section  620  would  take  precedence  over  Section  360, 
and  would  be  controlling. 

The  two  sections  should  be  construed  together,  so  as  to 
give  effect  to  all,  if  possible,  without  going  contrary  to  the 
manifest  intention  of  the  legislature.  The  law  on  this  subject 
is  declared  in  Y,hl t e v.  Greenway,  263  S.  W.  104,  303  Mo.  691 1 

"Section  540  was  enaoted  in  1919,  after  the 
other  sections  quoted  had  been  in  effect,  and 
does  not  expressly  repeal  any  part  of  them* 

All  these  sections  quoted  appearing  in  the 
last  revision  must  be  construed  together  so  as 
to  give  effect  to  all  of  them  if  it  can  be  done 
without  going  contrary  to  the  manifest  Intention 
of  the  Legislature.  Is  it  possible  to  recon- 
cile them?  Sections  253  and  537  expressly  re- 
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quire  a will  to  be  executed  according  to 
the  law  of  this  State'  before  it  is  effective 
to  pass  real  estate.  The  question  is  whether 
Section  540  may  be  harmonized  with  them,  or 
whether  by  implication  it  repeals  so  muoh  of 
Sections  253  and  537  as  makes  that  require- 
ment. 

"A  repeal  occurs  by  implication  only  when 
necessity  demands  it.  (State  ex  rel.  v. 

Wells,  210  Mo.  1.  C.  620;  banker  v.  Faul- 
haber,  94  Mo.  440;  26  Cyc.  pp.  1073-1077.) 

The  opinion  in  the  Wells  Case  quotes  from 
a textbook,  as  follows* 

n,A  repeal  by  implication  must  be  by  nec- 
essary Implication.  It  is  not  sufficient 
to  establish  that  the  subsequent  law  or  laws 
cover  some,  or  even  all,  of  the  cases  pro- 
vided for  by  it;  for  they  may  be  merely 
affirmative,  or  cumulative,  or  auxiliary. 

But  there  must  be  a positive  repugnancy 
between  the  provisions  of  the  new  law  and 
those  of  the  old;  and  even  then  the  old  law 
is  repealed  by  implication  only  pro  tanto, 
to  the  extent  of  the  repugnancy.*  (Anderson’s 
Law  diet.,  p.  879.)" 


Section  253,  supra  plainly  provides  that  the  real  estate 
of  a non-resident  decedent  dying  intestate  shall  descend  accord- 
ing to  the  laws  of  this  state,  and  that  his  personal  property 
shall  be  distributed  according  to  the  laws  of  the  state  of  which 
he  was  an  inhabitant. 

Section  620  enumerates  the  conditions  and  circumstances 
under  which  property  shall  escheat  to  the  state.  Under  this 
section,  if  it  applies,  it  seems  that  the  personal  property 
would  also  escheat  to  this  state,  because  the  deceased  died  "in- 
testate, seized  of  real  and  personal  property,  and  leaving  no 
heirs  or  representatives  capable  of  inheriting".  This  is  true 
if  the  words,  "representatives  capable  of  inheriting"  do  not  in- 
clude the  administrator  of  the  decedent's  estate  in  the  state 
of  which  he  die<*  an  inhabitant. 

The  term  "representative"  may  include  administrators. 

In  the  case  of  Lee  v.  Dili,  N.  Y.  16  Abb.  Proc.  92,  the  oourt 
held  that  a representative  is  one  that  stands  in  the  place  of 
another,  as  heir,  or  in  the  right  of  succeeding  to  the  estate 
by  inheritance;  one  who  takes  by  representation;  one  who  occu- 
pies another's  place  and  succeeds  to  his  rights  and  liabilities. 
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Representatives  of  a deceased  person  are  real  or  personal; 
the  former  being  the  heirs  at  law,  and  the  latter  being 
ordinarily  the  executors  or  administrators.  The  term  "re- 
presentatives" includes  both  classes.  When  the  personal 
representatives  at  law  are  intended  in  a statute,  they  are 
so  named;  and  there  is  no  expression  of  an  intent  to  limit 
the  protection  and  beneift  of  this  exception  to  the  personal 
representatives.  The  words  "representatives  of  a deceased 
person,"  in  Code,  Section  399,  a3  it  stood  prior  to  the 
amendment  of  1862,  allowing  parties  to  be  examined  as  wit- 
nesses, except  against  parties  who  are  representatives  of  a 
deceased  person  and  the  witness,  includes  both  real  and  per- 
sonal representatives. 

In  the  case  of  Briggs  v.  Walker,  19  S.  Ct.,  171  U. 

S.  466,  43  L.  Ed.  243,  the  court  held  that  "the  primary  and 
ordinary  meaning  of  the  words  ‘representatives',  or  'legal 
representatives',  or  'personal  representatives',  when  there 
is  nothing  in  the  context  to  control  their  meaning  is  'execu- 
tors and  administrators’;  they  being  the  representatives  con- 
stituted by  the  proper  courts".  The  same  conclusion  was 
reached  in  Thompson  v.  Smith,  103  Fed.  936,  123  A.  L.  R.  76. 

However,  the  words  "representatives"  and  "legal  re- 
presentatives", in  the  case  of  In  ret  BlazeJ's  Estate,  23  N. 

Y.  S.  (2d)  388  were  held,  when  used  In  a statute  providing 
for  descent  and  distribution,  to  mean  ohildren  and  children 
of  deceased  children  and  does  not  Include  the  surviving  spouses 
of  a deceased  child. 

The  word  "Inherit"  generally  is  taken  to  mean  to  take 
as  an  heir  at  law  by  descent  or  distribution  from  an  ancestor. 
Warren  vs.  Prescott . 84  Me.  483,  17  L.  R.  A.  436  gives  this 
general  definition^ which  has  since  been  accepted  as  the  strict 
technical  definition  of  the  term.  However,  the  case  of  Hlgby 
v.  Martin,  167  Okl.  10,  28  Pac.  (2d)  1097  holds  that  the  word 
"inherit”  is  often  used  as  meaning  "to  become  possessed  of". 

In  re*  White's  Estate,  84  Pac.  831,  42  Washington  360,  quoting 
Century  digest,  held  that  the  word  "inheriting"  is  used  in 
law  "In  contra  distinction  to  acquiring  by  will,  but  in  popu- 
lar sense,  this  distinction  is  often  disregarded;  «■  » to 
receive  by  transmission  in  any  way;  having  imparted  to  or  con- 
ferred upon;  acquire  from  any  source". 

V:hile  it  is  not  necessary  here  to  decide,  it  seems  that 
under  these  definitions.  Section  620  could  be  reconciled  with 
Section  253  on  this  point. 
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That  part  of  Section  620,  which  Is  as  follows  "or 
if  upon  final  settlement  of  an  executor  or  administrator, 
there  is  a balance  in  ois  hands  belonging  to  some  legatee 
or  devissee  who  is  a non-resident  or  wno  is  not  in  a sit- 
uation to  receive  the  same  and  give  a discharge  thereof, 
or  who  does  not  appear  by  himself  or  agent  to  claim  and 
receive  the  same"  is  not  reconcilable  with  Section  253* 
T&nphasis  is  placed  upon  this  part  of  the  statute  by  the 
last  part  of  said  section  by  the  provision  "in  each  and 
every  such  instance  such  real  and  personal  estate  shall  es- 
cheat and  vest  in  the  state,  * «•"* 

Even  if  the  word  "or"  between  the  words  "non-resi- 
dent" and  "who"  and  between  the  words  "thereof"  and  "who" 
would  be  construed  to  mean  "and",  such  construction  would 
still  leave  this  part  of  Seotion  620  repugnant  to  Section 
523,  because  the  administrator  in  Kansas  would  not  be  a lega- 
tee or  devisee  who  could  appear  in  person  or  by  agent. 

CONCLUSION 

It  is  therefore,  our  conclusion  that  the  real  and 
personal  property  of  a non-resident  decedent  who  died  in- 
testate, leaving  no  heirs  capable  of  inheriting  will  escheat 
to  the  State  of  Missouri  under  Seotion  620  of  R.  S.  Mo.,  1939. 
It  is  not  necessary  for  us  to  conclude  that  any  part  of  Sec- 
tion 253  is  repealed  by  implication  by  Section  620.  It  seems 
that  there  will  be  nothing  to  prevent  the  domiciliary  admini- 
strator from  asserting  a olaim  for  said  property  after  it  has 
been  paid  into  the  escheat  fund  of  the  state.  Chapter  III, 
Article  1 provides  for  the  making  of  such  claim* 


Respectfully  submitted 


LEO  A.  POLITTE 

Assistant  Attorney  General 


LAP :wb 
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f v ;.:cki  ;1  jk 

Attorney  General 


INCOME  TAX: 


Section  11375,  R.  S.  Mo.  1939,  prohioics  tne 
examination  or  income  tax  returns  or  records  for 
tne  purpose  of  ootalnins;  information  in  connection 
with  the  collection  of  sales  tax. 


Mr.  H.  B.  Lemonds 
County  Clerk 
Kennett,  Missouri 

Dear  Mr.  Lemonds: 


May  22 , 1943 


This  department  is  in  reoeipt  of  your  letter  of 
reoent  date,  in  which  you  request  an  opinion.  Your  letter 
is  as  follows: 


"The  question  of  whether  or  not  the 
sales  tax  collectors  have  the  author- 
ity to  check  on  the  income  tax  returns 
filed  in  the  county  clerk’s  office 
has  arisen. 


"We  would  appreciate  your  opinion  on 
this  matter.  " 


Section  11375,  R.  S.  Mo.  1939,  is  as  follows: 

"It  shall  be  unlawful  for  any  person,  per- 
sons or  offioers  to  divulge,  give  out  or 
impart  to  any  other  person,  or  persons, 
any  information  relative  to,  or  tne  con- 
tents of  any  income  tax  return  filed  under 
this  article,  or  to  per  nit  any  other  person, 
or  persons  not  connected  with  his  office 
to  see,  inspect  or  examine  the  same)  and 
it  shall  be  unlawful  for  any  person  or 
officer  to  use  any  Income  tax  return  filed 
under  this  article  in  any  manner  what- 
ever in  connection  with,  or  for  the  pur- 
pose of  assessing  of  property  tax  or  de- 
termining the  amount  of  assessment  of 
any  person  or  corporation  or  to  use  the 
same  in  any  way  in  making  up  an  assess- 
ment roll.  It  shall  be  unlawful  for  any 
board  of  equalization,  or  any  member 
thereof,  or  any  officer  to  in  any  way  per- 
mit the  inspection  of  any  such  return  or 
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to  use  the  same  in  any  way  In  making 
assessments  other  than  the  assessment  of 
the  tax  provided  for  In  this  article,  and 
any  person  violating  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a felony 
and  upon  conviction  thereof  shall  be 
fined  a sum  of  not  les3  than  one  hundred 
dollars  ($100)  and  not  more  than  one 
thousand  dollars  ($1,000)  or  by  imprison- 
ment in  the  penitentiary  for  a term  of  not 
less  than  two  years  and  not  more  than 
five  years,  or  both  such  fine  and  imprison- 
ment as  the  court  may  deem  proper? 
and  any  officer  convicted  for  the  viola- 
tion of  this  section,  the  Judgment  of  con- 
viction shall  be  oonstrued  and  held  to  be  a 
forfeiture  of  the  office  held  by  such  con- 
victed person:  Provided,  aowever,  that 
this  shall  not  a.^ply  to  the  state  auditor, 
his  agents  or  inspectors  in  the  discharge 
of  their  official  duties  in  the  administra- 
tion of  the  lnoome  tax  laws*  The  state 
auditor,  his  agent  or  inspector,  shall  have 
power  to  and  be  permitted  to  examine  any 
income  tax  return  on  file  in  the  office 
of  any  county  or  township  assessor,  county 
collector,  county  treasurer  or  the 
assessor,  auditor  or  comptroller  of  the 
City  of  St.  Louis* " 

Y«e  submit  herewith  an  opinion  rendered  by  this  de- 
partment on  November  3,  1934,  written  by  Hon*  John  W. 

Hoffman,  Jr.,  Assistant  Attorney  Oeneral,  which  covers  the 
general  question  as  to  the  divulging  of  information  con- 
tained in  income  tax  returns* 

In  discussing  the  statute  above  quoted,  as  it  existed 
in  the  Laws  of  Missouri,  1919,  the  Supreme  Court  of  Missouri 
en  banc,  in  the  case  of  State  ex  rel*  Konier  et  al  v* 
Crawford,  262  S.  W*  341,  1.  o*  343,  made  the  following  state- 
ment t 


* * For  instance,  section  13135,  R*  S* 

1919,  directly  forbids  the  inspection  of 
income  tax  returns  in  the  clearest  and 
most  positive  language.  ««**•«*«" 
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This  section  was  amended  in  1325  by  adding  the  following: 

"■h-  « * v * Mr  Provided,  howovor , that 
this  shall  not  apply  to  the  state  auditor, 
his  agents  or  inspectors  in  the  discharge 
of  their  official  duties  in  the  administra- 
tion of  the  income  tax  laws.  The  state 
auditor,  his  agent  or  inspector,  shall  have 
power  to  and  be  permitted  to  examine 
any  income  tax  return  on  file  in  the  office 
of  any  county  or  township  assessor,  county 
collector,  county  treasurer  or  the  assessor, 
auditor  or  comptroller  of  the  city  of  St. 

Loui 8 • " 

The  persons  referred  to  in  your  letter,  we  presume 
are  employees  of  the  state  auditor  charged  with  assisting  in  the 
collection  of  sales  tax.  However,  tie  proviso  last  above 
quoted  gives  the  state  auditor,  his  agents  and  inspectors  the 
right  to  examine  Income  tax  returns  "only  in  the  discharge 
of  their  official  duties  in  the  administration  of  the  Income 
tax  lav/a . " 

The  general  statement  contained  in  the  last  sentence 
in  the  aoove  quotation  is  limited  by  the  specific  statement 
limiting  the  right  to  the  inspection  of  returns  to  those 
charged  with  the  administration  of  the  income  tax  laws. 

On  the  question  of  construing  statutes,  the  Supreme 
Court  en  banc,  in  the  case  of  Keane  v.  Strodtman,  Sheriff, 

13  S.  W.  (2d)  396,  1.  c.  898,  declared  the  law  to  De  as 
follows: 


"The  naonre  of  the  law,  and  the  absence  of 
the  enumeration  from  the  charter  of  the 
calling  sought  to  be  taxed,  precludes  the  in- 
voking of  the  supplemental  clause  of  article 
20  of  the  charter  to  * piece  out’  the  power 
of  the  city  in  the  imposition  of  the  tax.  The 
familiar  maxin  of  1 expressio  unius  est  exclu- 
sio  alterius'  may  also  be  Invoked,  for  the 
maxim  is  never  more  applicable  than  in  the 
construction  of  statutes.  V\ hi  teheed  v.  Cape 
Henry  Syndicate,  105  Va.  463,  54  S.  E.  306; 
Haclcett  v.  Amsden,  56  Vt.  201,  206;  Matter 
of  Attorney  General,  2 N.  &•  49." 
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Again  in  tho  case  of  WoClaren  v.  Robins  & Co.,  162 
S-  W*  856,  1.  c.  858,  tho  Supreme  Court  defined  tho  "ejusaem 
generis”  rule  as  follows: 

The  ejusflom  generis  rule  is 
,nat  where  a statute  contains  general 
v/ords  only,  such  general  words  are  to 
receive  a general  construction,  but, 
v/here  it  enumerates  particular  classes 
or  tilings,  followed  by  general  words, 
the  general  words  so  used  will  be 
applicable  only  to  things  of  the  same 
general  character  as  those  which  are 
specified.  Keane  v.  Scrodtman,  323 
Mo.  161,  18  S.  W.  2d  896;  . 'angelsdorf t 
v.  Pennsylvania  Fire  Insurance  Company, 

224  i o . App.  2G5,  26  S.  2d  818; 

Puritan  Pharmaceutical  Company  v. 

Pennsylvania  Railroad  Company,  230  ho. 

App.  348,  77  S.  W.  2d 508.” 

In  view  of  the  policy  of  law  discussed  in  dr. 
Hoffman's  opinion  attached  hereto,  and  the  above  quoted 
authorities,  it  seems  that  the  powers  given  the  State  Auditor 
and  his  agents  or  inspectors  would  be  strictly  construed,  and 
that  it  v/as  the  intention  of  the  Legislature  to  grant  them 
the  right  of  inspection  only  in  connection  with  the  enforce- 
ment and  administration  of  the  income  tax  laws* 

CONCLUSION 


It  is  the  opinion  of  this  department  that  no  one 
other  than  the  taxpayer  has  the  right  or  authority  to  in- 
spect Income  tax  returns,  except  the  State  Auditor,  his 
agents  and  inspectors  in  the  discharge  of  their  oificial 
duties  in  the  administration  of  tue  income  tax  laws. 

Yours  very  truly, 


LEO  A.  POLITTE 

Assistant  Attorney  General 

APPROVED* 


r6y"l:cKI?trick  ' 
Attorney  General 


LAP*NH 


TAXATION  - ( Charges  for  use  of  skates  at  a 

) skating  rink  are  not  subject  to 
SALblS  TAX  ( sales  tax,  but  if  charge  is  made 

to  go  on  floor  to  skate,  it  is 
taxable . 


September  11,  1943  rA 

<\'V 

Honorable  Harry  T.  Limerick,  Jr., 

Member,  Mlasouri  House  of  Representatives 
Columbia,  Missouri 


Dear  Sir: 


ThiB  Is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  request* 

"Confirming  my  telephone  conversation  with 
you  thiB  morning  in  which  I raised  the  question 
of  whether  the  sales  tax  applied  to  roller 
rinks  not  charging  admission  but  charging 
those  who  used  the  floor  for  skating  purposes. 

It  has  been  my  opinion  that  where  an  admission 
is  not  charged  and  the  charge  is  only  made 
for  the  users  of  the  floor  for  skating  that 
no  tax  would  be  due.  The  same  a s bowling 
alleys  or  pool  tables.  I Know  the  rules 
and  regulations  of  the  department  exempt  pool 
tables  and  bowling  alleys.  I can  see  no  distinction 
between  the  two.  I will  appreciate  it  if  you  will 
advise  me  what  your  opinion  is." 

In  our  opinion  dated  August  21,  1937  to  Mr.  Orr 
we  concluded  as  follows* 

"The  Legislature  having  failed  to  embrace  with- 
in the  definition  of  the  term  'sale  at  retail' 
in  Section  1 of  the  Act,  those  who  play  in  games 
of  Billiard,  Pool,  Bowling  or  any  other  game 
for  which  the  participants  pay  a fee  or  charge 
to  the  proprietor  for  the  use  of  the  equipment, 
and  having  failed  In  Section  2 of  the  Act  to 
levy  and  impose  a tax  upon  the  amount  paid  for 
the  use  of  tables,  balls  and  alleys  by  those  who 
participate  in  games  and  athletic  events,  and 
by  a strict  construction  of  the  Sales  Tax  Act, 
so  far  as  it  applies  to  the  aforesaid  subjects, 
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but  not  such  a strict  construction  as  to  destroy 
the  intention  of  the  Legislature,  it  is  the  opinion 
of  this  department  that  the  amount  which  a party 
pays  for  the  use  of  the  tables,  balls  or  alleys 
or  for  any  ether  paraphernalia  used  in  playing 
gomes,  or  the  amount  a party  pays  for  playing 
pool,  billiards,  bowling  or  any  other  game  or 
athletic  event  in  which  he  participates  as  a 
player  is  not  subject  to  the  provisions  of  the 
2%  Sales  Tax  Act  and  is  not  taxable  under  the 
Act.  " 

By  this  opinion  we  held  that  where  the  charge  is 
for  the  use  of  the  paraphernalia  used  for  gaming  or 
recreation,  then  the  sales  tax  is  not  chargeable. 

However,  you  state  in  your  letter  that  the  charge 
is  made  to  those  who  go  on  the  floor. 

Sub-section  "1"  of  Sub-Section  *0"  of  Section 
11407,  R.  S.  1939,  provides  as  follows t 

"Sales  of  admission  tickets,  ca.h  admissions, 
chargos  and  fees  to  or  in  places  of  amusement, 
entertainment  and  recreation,  games  and 
athletic  events." 

If  the  charge  Is  made  in  the  skating  rink  for  the 
privilege  of  going  onto  the  floor  to  skate  then  we  think 
the  charge  would  be  taxable.  However,  if  the  charge 
is  for  the  use  of  the  skates  on  the  floor,  then  under 
the  Orr  opinion  the  transaction  would  not  be  taxable. 


CONCLUSION. 


Prom  the  foregoing  ir  is  the  opinion  of  this 
department  that  the  moneys  collected  at  a skating  rink 
for  the  use  of  skates  and  the  floor  for  skating,  are 
not  subject  to  the  sales  tax,  but  that  if  a charge 
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Is  made  for  going  on  to  the  skating  rink  floor  that 
such  charge  Is  subject  to  the  tax. 


Respectfully  submitted 


TWBiLeC 


TYRE.  ft.  bURTON 

Assistant  Attorney  Oeneral 


APH'OVLD: 


rOY  xdltmci  ' 

Attorney  General 


i j]'j I C I PALI T 1 3S t Lay  impose  license  tax  on  resident  operators 

of' motor  vehicles  or  operators  doing  business 
within  the  city. 


ay  8,  1943 


* r.  dw»  rd  V.  hong 
Attorney  at  ^iw 
Blair  building 
bowling  treen,  isscuri 


ear  dir: 


he  are  in  receipt  of  your  opinion  request  under 
date  of  April  13,  1943.  Said  request  reads  in  part: 


"blease  get  6 aa  opinion  os  to  whether 
or  not  a .-ity  of  the  4th  v loss  like 
oowling  Or  en  can  collect  city  automo- 
bile' licenses  from  a j .1.  arr' or  like 
■obertson  i otor  Freight  Service  whose 
home  terminal  is  located  here.1' 


¥our  problem  seems  to  com©  within  tie  scope  of 
otion  7196,  R,  s,  issourl  1939*  Said  section  applies 
to  cities  of  trie  f urth  class  a^d  enumerates  nary  thin  s 
and  activities  upon  which  the  mayor  and  board  of  aldermen 
have  power  end  authority  to  regulate  and  licerso.  bald 
section,  in  its  a^licable  parts  rsa  s: 


"he  mayor  and  board  of  aldermen  shall 
have  power  and  authority  to  regulate 
and  tc  license  and  to  levy  and  collect 
a license  tax,  express  companies  a <* 

it  it  il  ' i z i:-  > . a * tt  .>  > j > 

carts,  drays,  transfer  and  Job  wagons, 

* ;t  :■  :t  and  all  other  vehicles,  •'-» 
t t ;:-to  license,  tax  and 
regulate  hackmen,  Iraymen,  omnlbua  driv- 
ers, porters  and  all  others  pursuing 
like  occupations,  with  or  wl thout  ve- 
hicles, and  to  prescribe  their  compensa- 
tion; * ***#***#<►* 


Honorable  dnsrd  J,  Long 
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V.hlle  there  t s no  express  mention  in  said  statute  of  motor 
frei:  ht  service,  under  thn  rula  of  elusdem  eneris  the  obertson 
I otor  raight  iervice  undoubted!  comes  within  the  scope  of  said 
section.  Phe  rule  of  a Ju  eneris  is  applied  In  the  case  of 

'..onner  v.  Carterville,  125  S.  . 061,  there  the  court  ex,  lained 
the  rule  as  being  that  where  general  wcr  s followed  particular 
words  in  the  statute  the  ~ul''  will  be  applicable  to  those  cf  the 
sar f e eral  character  or  class  In  order  to  effectuate  the  legis- 
lative intent.  Under  this  theory  the  Obertson  ■.  ti<r  Frei  ht 
Service  certainly  conies  within  the  statute. 

A city's  authority  to  tax  It.  s oeen  helrt  to  be  confined  to 
statutory  or  constitutional  pewer.  In  the  case  of  ens  v. 
Shreeve,  296  o.  . 41b,  1.  c.  416,  in  discussing  license  tax  of 
this  nature  the  court  said: 


"it  is  conceded  that  the  license  tax  here 
sought  to  be  imposed  is  an  attempted  ex- 
ercise of  the  taxing  power,  anH  not  e 
ice  tlon.  A city  has  ho  In'  Br- 
ent power  to  tax.  T1  is  power  pri- 

marily ’n  the  state  and  ^ay  be  delegated 
by  const! tuti  ns  1 provision  or  by  statutory 
enactment,  the  authority  to  tax  must  be 
expressly  granted  cr  necessarily  incident 
to  the  rowers  conferred,  ~nd  in  css*  of 
doubt  the  power  is  deni ed.  t » •*  * •»”. 


he  authority  necessary  for  owllng  reen,  iasou:  i,  to 
1 pose  this  city  automobile  lice-  nd  in  Section  7196,  . . 

i8Souri  139. 


ordinances  of  tills  nature  havo  beer  held  to  be  a revenue 
rneasur**,  not  a police  measure.  Ity  of  v.  Joalyn,  58 

. . (2d)  289,  1.  c.  290,  t-  e court  in  discussing  a license  tax 

in  the  nature  of  w ich  you  write,  said: 


" * <t  ■»  it  it  nay  say  that  the  or'inance 
of  the  city  of  Lebanon  is  not  a police 
regulation.  It  is  purely  a revenue  measure. 
i‘he  city  of  Lebanon  is  a city  of  the  fourth 

class.  - •*  -x-  u a .t  it  it  " 


Iherc  arc  nu  erous  cases  that  hold  where  non-residents 
operate  within  the  city,  vehicles  of  various  types,  the  city  cannot 


Honorable  Edward  V,  Lonf 
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Imj  osc  licence  tax  fcr  such  activity.  Prior  opinion?  of  this 
office  Are  also  in  accord  with  that  doctrine.  Tr  support  tbe-eef 
see  City  of  czark  v.  Hammond,  49  S.  . . (Pd)  1P9. 

fwo  orrly  cases  approving  a license  tax  enac^e  upon  vehicles 
by  a city  are  the  City  of  t • Louis  v.  Greene,  i'O  issouri  5CP,  Uity 
of  t.  Louis  v.  Woodruff,  71  ’iss  ui  9?.  In  tho  caaeof  3ifcy  of 
t.  lair  v.  eorge,  33  S.  . (?d)  1019,  the  ti  ourt  cf 

Appeals  held  tha1  the  driver  of  a truck  transporting  merchandise  from 
a grocery  company  to  a store  in  another  city  was  not  subject  to  a 
license  tax  imposed  by  such  city,  in  that  case,  1.  c.  1021,  1 
court  said: 


"i.e  conclude  that  defendant  In  the  pres- 
ent case  wns  not  carrying  on  the  business 
of  transporting  merchandise  within  tae 
limits  of  the  city  of  ot«  .lair,  an 
not  subject  to  the  imposition  of  a license 
tax  by  said  city." 


The  two  te3ts  as  to  whether  or  not  one  ia  subject  to  a license 
imposed  by  the  city  upon  activities  of  Is  nature,  are:  (1)  ia  the 
licensee  a resident  within  the  city,  (?)  oi*  ioing  business  within 
the  city?  Unless  one  of  those  two  tests  is  t-atisfied  the  later  ens"' 
seem  to  hold  that  the  motor  vehicle  used  in  the  activity  is  not 
subject  to  license. 

In  yrur  question  you  state  that  the  obertson  otcr  I r^ipht 
•vice’s  . Inal  is  located  in  on.  In:  uri . 

office  believes  that  such  fact.  If  It  dues  exist,  is  sufficient  to 
establish  the  residence  of  the  obertson  i.'  tor  Freight  ervlce  company 
as  boin,  in  the  ity  of  ->owlin>  Green,  issouri,  and  tboref  r~  sub- 
ject to  a license  tax  enacted  by  the  city,  under  the  authority  con- 
ferred Uj on  eaid  city  by  Lon  71  , upra. 


CG  ’CLI  iluN 

The  City  of  owlin;  -rcen  can  collect  city  automobile  licenses 
from  a common  carrier  whose  residence  (home  torminal)  is  v/ithin  the 
corporate  limits  of  said  city  cr  from  8 conr on  carrier  doinj  business 
within  the  corporate  limits. 


hespectfully  submitted 


Ain  RGVKD: 

..ILLIAii  C.  i LAI  S 

-T^.. Assistant  Attorney  General 

Attorney  ^eneral  of  is  t/vi  jt»1 


SCHOOLS:  Tally  sheets  and  ballots  for  the  election 

ELECTION  OF  COUNTY  for  county  superintendent  of  schools. 
SUPERINTENDENT  OF 
SCHOOLS: 


January  22,  1943 


Mr . Chester  R.  Lyle 
County  Cleric 
Nodaway  County 
Maryville,  Missouri 


FILED 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein  you 
subnit  the  following: 

"Jill  you  kindly  advise  ue  on  the  follow- 
ing: should  the  poll  books  for  the  County 
School  Superintendent' s election  be 
nunbered  and  should  this  number  bo  written 
on  the  back  of  the  ballots  and  the  black 
sticker  placed  over  the  number  on  the  back 
of  the  ballot?" 

The  procedure  for  the  election  of  a county  superinten- 
dent of  schools  is  prescribed  by  statute.  Under  Section 
10609,  R.  S,  Mo.  1939,  which  applies  to  this  subject,  it  is 
provided  as  follows: 

"There  is  hereby  created  the  office  of 
county  superintendent  of  public  schools 
in  each  and  every  county  in  the  state; 
the  qualified  voters  of  the  county  shall 
elect  said  county  superintendent  at  the 
annual  district  school  meeting  held  on 
the  first  Tuesday  in  April,  1923,  and 
every  four  years  thereafter;  * * :*  * * *" 

It  will  be  noted  that  this  section  provides  that  the 
superintendent  of  schools  shall  be  elected  at  the  annual 
district  school  i icetings. 

Section  10610,  R.  3.  Mo.  1939,  also  applicable  to  this 
subject,  provides  in  part  as  follows: 
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"At  least  ten  days  before  the  annual 
school  meeting  in  any  year  when  a 
county  superintendent  of  public  schbols 
is  to  be  elected,  the  clerk  of  the 
county  court  sliall  mail  by  registered 
letter  to  the  president  or  clerk  of  the 
board  of  school  directors  of  the  various 
districts  of  the  county  a tally  sheet 
of  sufficient  slza  to  contain  the  names 
of  all  the  qualified  voters  of  such 
districts,  which  tally  sheets  shall,  so 
far  as  practical,  conform  to  the  form 
of  poll  books  sot  out  in  section  11490, 
article  2,  ciiaptor  76,  R.  S.  1939,  re- 
lating to  general  elections,  and  in 
making  the  returns  of  such  election, 
the  tally  sheets  shall  be  certified  by 
the  chairman  and  secretary  of  such 
annual  school  mooting  and  attested  by 
the  members  of  the  board  of  directors 
of  the  district,  who  may  be  present. 

The  voting  for  count;  superintendent 
shall  be  by  ballot  ar.d  all  ballots  cast 
3hall  be  counted  for  the  persons  for 
whoa  cast,  and  it  is  hereby  made  the 
duty  of  the  members  of  the  board  of  di- 
rectors and  the  chairman  and  secretary 
of  the  annual  school  meeting  to  see  that 
each  ballot  so  cast  is  counted  for  the 
person  receiving  the  3ar.ie,  and  it  is 
hereby  nado  the  duty  of  the  chairman  of 
the  annual  school  meeting,  within  two 
days  after  such  meeting,  to  transmit  the 
tally  sheets  and  all  ballots,  in  person 
or  by  registered  letter,  to  the  cierk  of  the 
county  court;  such  ballots  to  be  in  a sealed 
peerage,  separate  and  apart  from  such  tally 
sheets,  such  package  being  properly  desig- 
nated. It  shall  be  the  duty  of  the  county 
clerk,  within  five  days  after  the  annual 
school  meeting,  to  call  to  his  assistance 
two  justices  of  the  peace  or  two  qualified 
voters  of  the  county,  and  cast  up  the  vote 
and  issue  a commission  to  the  person  re- 
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ceiving the  highest  number  of  votes,  for 
which  commission  he  shall  receive  a foe 
• of  one  dollar  to  be  paid  by  tho  person 

coEmlS3ioned.  A tie  vote  shall  cause  a 
vacancy  In  the  office  of  county  superin- 
tendent, which  shall  be  filled  by  appoint- 
ment by  the  governor,  and  the  person  so 
appointed  3hall  hold  such  office  till  the 
next  annual  school  meeting  and  until  his 
successor  is  elected  and  qualified.  In 
case  a school  district  i3  divided  by  a 
county  line,  the  county  clerk  shall  tra  .s- 
nit  to  the  president  or  clerk  of  the  board 
of  directors  of  such  districts  two  sets  of 
tally  sheets,  and  the  voters  residing  on 
each  side  of  the  line  shall  vote  separately 
and  returns  shall  be  nade  to  each  county 
as  herein  provided.  For  transmitting  the 
returns  of  such  election,  the  chairman  of 
the  annual  meeting  shall  receive  tho  sun 
of  one  dollar  to  be  paid  out  of  the  inciden- 
tal fund  of  tho  district.  The  provisions 
of  tliis  article  3hall,  so  far  as  practicable, 
a. ply  to  village  and  city  elections  so  far 
as' affects  the  election  of  county  superinten- 
dent of  public  schools  and  so  far  a3  not  con- 
flicting with  existing  laws,  which  are  suf- 
ficient to  safeguard  such  elections.  '■>  > * 

It  will  be  noted  that  this  section  provides  only  for 
tally  sheets  and  nothing  13  3aid  about  poll  boohs.  It  will 
also  be  noted  that  tills  section  provides  that  these  tally 
sheets  in  so  far  a3  practicable  shall  conform  to  tho  form 
of  poll  boohs  sot  out  in  Section  11430.  Section  11490,  R. 
S.  Mo.  1339,  describes  the  poll  boohs  and  prescribes  for 
numbering  and  naming  of  the  voters  who  are  listed  in  the 
poll  book.  3y  using  this  form  tho  tally  siieets  used  ir. 
Section  10C10  should  contain  the  number  and  name  cf  the 
voter.  In  the  la3t  sentence  quoted  above  as  a part  of  Sec- 
tion 10610,  supra.  It  will  bo  noted  that  this  language  is 
used:  "The  provisions  of  this  article  shall,  30  far  as 
practicable,  apply  to  village  and  city  elections  so  far  as 
affects  the  election  of  county  superintendent  of  public 
schools  and  so  far  a3  not  conflicting  with  existing  laws. 
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which  are  sufficient  to  safeguard  such  elections." 

Section  104~3,  R.  3.  lo.  1333,  v/h‘ ch  applies  to  elec- 
tions in  towns,  citloo  and  consolidated  school  districts, 
is  as  follows: 


"The  qualified  voters  of  such  town,  city 
or  consolidated  school  district  shall 
vote  Toy  ballot  upon  all  questions  pro- 
vided by  law  for  submission  at  the  annual 
school  mootings,  and  such  election  shall 
bo  held  on  the  firat  Tuesday  in  April  of 
each  year,  and  at  such  convenient  place 
or  places  within  the  district  as  the  board 
nay  designate,  beginning  at  7 o'clock  a.  n. 
and  closing  at  G o'clock  o.  m.  of  3aid 
day.  Tho  board  shall  appoint  three  judges 
of  election  for  each  voting  place,  and 
said  judges  shall  appoint  two  clerks;  said 
judges  and  clerks  3hall  be  3wom  and  the 
election  otherwise  conducted  in  the  sane 
manner  as  the  elections  for  state  and 
county  officers  and  the  result  thereof 
certified  by  the  judges  and  clerics  to  the 
secretary  of  the  board  of  education,  who 
shall  record  the  3ane,  and,  by  order  of 
3aid  board,  shall  issue  certificates  of 
election  to  the  persons  entitled  thereto; 
and  the  results  of  all  other  propositions 
submitted  most  be  reported  to  the  secre- 
tary of  tho  board,  and  by  hia  duly  onterea 
upon  the  district  rocords.  All  proposi- 
tions 3ubnittod  at  said  annual  nesting  nay 
be  voted  for  upon  one  and  tho  sano  ballot, 
and  necessary  poll  books  shall  bo  made  out 
and  furnisiied  by  the  secretary  of  tho  board: 
Provided,  that  in  all  cities  and  towns  hav- 
ing a population  oxceodlng  two  thousand  and 
not  excoeding  one  hundred  thousand  inhabl- 
tants,  in  counties  containing  not  lcs3  than 
two  hundred  thousand  nor  more  than  four 
hundred  thousand  inhabitants  according  to 
the  last  national  census,  said  elections 
viay  at  the  option  of  the  board  bo  held  at 
the  sane  time  and  places  as  the  election 
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for  nunlclpal  officers  and  In  all 
cities  and  towns  having  a population 
exceeding  two  thousand  and  not  exceed- 
ing one  hundred  thousand  inhabitants 
in  other  counties,  said  elections  3hall 
be  held  at  the  sane  tine  and  places  as 
the  election  for  municipal  officers,  and 
the  judges  and  clerics  of  such  municipal 
election  shall  act  as  judges  and  clerics 
of  said  school  election,  but  the  ballots 
for  3aid  school  election  shall  bo  upon 
separate  pieces  of  paper  and  deposited 
in  a separate  ballot  box  kept  for  that 
purpose . ****»**.****»»»*■ 

In  so  far  as  the  election  officials  and  the  conduct  of 
the  election  is  concerned,  we  think  this  section  applies  to 
the  election  of  county  superintendent  of  schools  in  cities, 
towns  or  consolidated  school  districts.  In  other  words,  the 
election  i3  conducted  in  the  same  manner  as  the  election  for 
state  and  county  officers. 

Under  the  provisions  of  section  10610,  3upra,  which 
section  is  especially  applicable  to  the  county  superintendent 
of  schools,  as  stated  above,  it  will  be  noted  that  the  law- 
makers intended  that  the  article  applicable  to  the  election 
of  county  superintendent  of  schools  should  apply  to  city  and 
village  elections  so  far  as  affects  the  election  of  county 
superintendent  of  schools,  and  so  far  as  not  conflicting  with 
existing  laws  which  are  sufficient  to  safeguard  such  elec- 
tions. So,  it  seems  from  this  statement  that  the  lawmakers 
did  not  intend  to  change  the  procedure  for  elections  in 
cities,  towns  and  consolidated  school  districts,  if  such 
elections  are  sufficient  to  safeguard  the  elections  of  county 
superintendents  of  public  schools.  It  seems  that  It  would  be 
practical  for  the  provisions  of  Section  10610,  which  requires 
the  use  of  tally  sheets,  to  apply  to  village  and  city  elec- 
tions in  so  far  as  the  election  of  county  superintendent  of 
schools  is  concerned.  This  section  makes  it  the  duty  of  the 
members  of  the  board  of  directors  and  chairman  and  secretary 
of  the  annual  school  meeting,  to  see  that  each  ballot  so  cast 
Is  counted  for  the  person  receiving  sane. 
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Under  said  Section  10433,  3upra,  three  judges  of 
election  and  two  cler  3 for  each  voting  precinct  are  the 
officials  who  conduct  the  election  in  cities,  towns  and 
consolidated  school  districts.  The  provisions  of  Section 
10010  seen  to  conflict  with  the  provisions  of  Section 
10433.  however,  the  provisions  of  Section  10433  are  suf- 
ficient to  safeguard  the  election  of  county  school  superin- 
tendent. Under  Section  10483,  R.  0,  Lio.  1939,  the  school 
election  in  cities,  towns  and  consolidated  school  districts, 
is  conducted  in  the  same  manner  as  elections  for  state  and 
county  officers.  In  elections  for  state  and  county  officers 
ballots  are  nunbered.  Under  Section  11499,  R.  S.  Mo.  1939, 
the  ballot  is  nunbered  before  It  Is  placed  in  the  ballot  box. 
In  our  research  we  do  not  find  the  law  30  definite  as  to  the 
numbering  of  a ballot  in  precincts  other  than  those  in  cities, 
towns  and  consolidated  school  districts.  However,  under 
Section  10610  the  tally  sheets  must  conform  to  the  poll  book 
provided  in  Section  11400,  i\.  3.  ho.  1939,  which  provides  for 
a number  to  be  placed  before  the  name  of  each  person  listed 
on  the  tally  sheet.  Thi3  number  on  the  tally  sheet  would 
serve  for  no  purpose  if  the  ballot  cast  by  such  voter  did 
not  have  the  3ame  number  upon  it.  We  must  assume  that  the 
lawmakers  did  not  enact  a useless  law  when  they  required  the 
tally  sheets  to  be  numbered. 

In  order  for  the  board  of  directors  and  the  chc..1  n.nan 
and  secretary  of  the  annual  meeting  to.  see  that  each  ballot 
shall  be  counted  for  the  person  for  whom  it  is  cast  under 
Section  10610,  it  would  be  practical  and  almost  essential  to 
place  the  voter’s  number  on  the  ballot  which  he  casts.  While 
the  statute  is  silent  in  definitely  stating  that  the  ballot 
should  be  numbered,  yet  when  we  consider  the  provisions  that 
the  tally  sheet  shall  have  a number  before  the  name  of  such 
voter,  the  general  law  applicable  to  cities,  towns  and  vil- 
lages, and  consolidated  school  districts,  and  the  provisions 
that  the  officials  at  the  annual  school  meetings  shall  see 
that  the  ballots  cast  are  counted  for  the  person  for  whom 
they  are  voted,  then  we  think  that  all  ballots  should  be 
nunbered  with  the  same  number  which  Is  placed  before  the 
voter's  nar.e  on  the  tally  sheet. 

It  Is,  therefore,  the  opinion  of  this  department  that 
the  tally  3heots  used  for  the  election  of  county  soliool  super- 
intendents should  be  numbered  and  the  number  of  the  voter 
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listed  on  the  tally  sheet  should  be  written  on  the  back  of 
the  ballot  voted  by  the  voter. 

On  the  question  of  the  U3e  of  the  black  stickers  In 
such  an  election,  toe  are  enclosing  copy  of  an  opinion 
written  by  tills  department  to  lion.  II.  Tiffin  ?oter3,  under 
date  of  r. arch  3,  1342. 


Respectfully  submitted, 


TYRE  BURTOK 

Assistant  Attorney-General 


APPROVED: 


R-jl?  I.C.wIKrIG:. 

Attorney-General 


T.YB:CP 


SHLKIFFS : In  a county  of  18,000,  the  sheriff,  and  not 
the  county  pays  the  jailer. 


January  22,  1943 


Mr,  Joe  Lyons 
Sheriff 

Carroll  county 
Carrollton,  Missouri 


hear  sirs 


This  is  in  reply  to  your  request  for  an  opinion, 
under  uate  of  January  19,  1943,  which  reads  as  follows: 


"Carroll  County  has  a population 
of  18,000.  Am  I authorized  to 
employ  a jailer  at  the  expense  of 
the  County,  provided  such  expense  is 
set  up  in  the  County  budget?" 


According  to  the  last  federal  census,  the  popula- 
tion of  Carroil  County  was  17814.  by  reason  of  this 
population  the  sheriff  of  Carrollcounty  is  not  on  a 
salary,  but  on  a fee  basis.  The  appointment  of  a 
Jailer  is  provided  for  in  Section  9195  K.  S.  Missouri, 
1939,  which  reads  as  follows: 


"The  sheriff  of  each  county  in 
this  state  shall  ha- e the  custody, 
rule,  keeping  and  charge  of  the 
jail  within  his  county,  and  of  all 
the  prisoners  in  such  jail,  and  may 
appoint  a Jailer  under  him,  for  whose 
conduct  he  shall  be  resporsiblej  but 
no  justice  of  the  peace  shall  act  as 
jailer,  or  keeper  of  any  jail,  during 
the  time  he  shall  act  as  such  Justice." 
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The  duties  of  the  jailer  are  set  out  in  Section 
9196  R.  S,  Missouri,  1939,  which  reads  as  follows: 


"It  shall  be  the  duty  of  the  sher- 
iff and  jailer  to  receiie,  from 
constables  and  other  officers,  all 
persons  who  shall  be. apprehended  by 
such  constable  or  other  officers, 
for  offenses  a ainst  Lhis  state,  or 
who  shall  be  committed  to  such  jail 
by  any  competent  authority;  and  If 
any  sheriff  or  jailer  shall  refuse  to 
receive  any  such  person  or  persons, 
he  shall  be  adjudged  guilty  of  a mis- 
demeanor, and  on  conviction  shall  be 
fined  in  the  discretion  of  the  court." 


Deputy  jailers  may  be  appointed  by  the  sheriff  as 
provided  in  Section  9211  h,  S.  Missouri,  1939,  which 
reads  as  follows: 


"Such  deputy  shall  be  appointed  by 
the  sheriffs,  and  shall  be  under 
their  sole  direction,  and  be  re- 
movable by  them  at  pleasure." 


Since  the  sheriff  of  Carroll  County  is  not  on  a 
salary,  but  is  on  a fee  basis,  he  receives  his  fees  as 
set  out  in  Sections  13411,  13413  and  13414  R.  S.  Missouri, 
1939. 

Section  13415  R.  5.  I lssouri,  1939,  reads  as 
follows : 


"l\o  sheriff  or  ministerial  officer 
in  any  criminal  proceeding  shall  be 
allowed  any  fee  or  fees  for  any 
other  services  than  those  In  the  two 
preceding  sections  enumerated,  or  for 
guards  not  actually  employed." 
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Section  13416  h,  •->.  :,i  souri,  1939,  reads  as 
follows : 


"hereafter  sheriffs,  marshals 
and  other  officers  shall  be 
allowed  for  furnishing  each 
prisoner  with  boara,  for  each 
day,  such  sum,  not  exceeding 
seventy-five  cents,  as  may  be 
fixed  by  the  county  court  of 
each  county  and  by  the  munici- 
pal assembly  of  any  city  not  in 
a county  in  this  state:  Provided, 
that  no  sheriff  shall  contract 
for  the  furnishing  of  such  board 
for  a price  less  than  that  fixed 
by  the  county  court." 


After  a careful  search,  we  find  ro  provision  for 
the  payment  of  a Jailer  by  the  county  court,  and  the 
only  way  that  a jailer  co-id  be  paid  by  a sheriff  would 
be  out  of  the  foes  collected  by  him  as  sheriff. 

it  was  held  in  the  case  of  :»*outier  v.  Stumpe,  39 
Mo.  App.  161,  that  a Jailer  was  not  merely  an  employee 
of  the  sheriff,  but  held  an  independent  official  po- 
sition. 'here  a jailer  is  an  official,  he  must  point 
to  the  statute  which  allows  him  compensation  in  any 
manner.  Since  the  legislature  did  not  enact  a law 
creating  a salary  for  a jailer,  in  counties  such  as 
Carroll  County,  then  he  must  obtain  his  compensation 
from  th6  fees  allowed  him  for  certain  duties  performed, 
such  as  providing  prisoners  with  food. 

In  the  case  of  Moutier  v.  Stumpe,  supra,  the  court 

at  1.  c.  164,  said: 
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"Section  6078  reads  as  follows: 

'Whenever  any  person,  committed  to 
jail  upon  any  criminal  process,  un- 
der any  law  of  this  state,  shall  de- 
clare, on  oath,  that  he  is  unable  to 
buy  or  procure  necessary  food,  the 
sheriff  or  jailor  shall  provide  such 
prisoner  with  food,  for  which  he 
shall  be  allowed  a reasonable  compensa- 
tion to  be  fixed  by  law,' 

"Other  provisions  of  the  statute  make 
it  the  duty  of  the  sheriff  or  keeper 
of  the  jail  to  receive  prisoners  from 
other  counties  where  there  are  no  jails, 
and  to  produce  them  before  the  circuit 
courts  of  the  counties  appointed  for 
the  trial  of  such  prisoners}  and  in  case 
of  a failure  or  refusal  to  discharge  the 
duties  thus  imposed  the  sheriff  or  keeper 
of  the  jail  shall  be  deemed  guilty  of 
contempt  and  be  punished  by  fine  and  im- 
prisonment in  the  county  jail,  etc.  And 
in  this  connection,  section  6094  provides 
as  follows:  'The  said  sheriff  or  keeper 
of  the  jail  may,  also,  in  the  discretion 
of  the  said  court,  be  removed  from  office, 
and  rendered  incapable  of  holding  or  exe- 
cuting the  same  thereaf terT* 

"The  idea  that  the  Jailor  of  a county  is 
only  the  servant  or  employe  of  the  sheriff 
cannot  be  harmonized  with  the  foregoing 
provisions  of  the  statute.  It  is  true 
that  the  jailor  owes  his  position  to  the 
sheriff,  and  it  is  equally  true  that  he 
holds  it  during  the  pleasure  of  his  su- 
perior, but  this  does  not  necessarily 
make  him  a servant  or  employe.  That  the 
keeper  of  a county  jail  holds  an  inde- 
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pendent  official  position,  is  to 
be  gathered  from  the  entire  statute 
on  the  subject,  and  it  is  rendered 
incontrovertible  by  section  6094, 
which  expressly  provides,  that  the 
keeper  of  the  jail  may,  by  an  order 
of  court,  be  removed  from  office . and 
rendered  Incapable  of  holding  or  exe- 
cuting the  same  thereafter.  The 
sheriff  himself  majr  act  as  jailor,  but, 
when  he  appoints  some  one  else  to  the 
position,  he  thereby  creates  an  inde- 
pendent official,  upoi  whom  the  sta- 
tute imposes  certain  official  duties. 

It  follows  from  this  that  the  plain- 
tiff's compensation  for  boarding  the 
prisoners  did  rot  depend  upon  any 
private  contract  with  Lhlers,  but  was 
fixed  and  regulated  by  section  6078, 
supra,  which  provides,  that,  if  the 
jailor  of  a county  shall  furnish  any 
prisoner  with  board,  he  shall  be  al- 
lowed therefor  such  compensation  as 
shall  be  fixed  by  law.” 


In  the  above  quotation,  it  Is  very  noticeable 
that  in  each  of  the  sections  therein  set  out  it  provided 
it  it  it  he  shall  be  allowed  a reasonable  compensation  to 
be  fixed  by  law,  * * 1 ”,  etc. 

All  county  officers  must  be  able  to  point  out  the 
statute  which  allows  them  fees  or  salary.  xt  was  so  held 
in  the  case  of  Nodaway  County  v.  Kidder,  129  S.  » . (2d) 
857,  1.  c.  860,  where  the  court  said: 


”The  general  rule  Is  that  the  ren- 
dition of  services  by  a public  offi- 
cer is  deemed  to  be  gratuitous,  un- 
less a compensation  therefor  Is 
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provided  by  statute.  If  the 
statute  provides  compensation  in 
a particular  mode  or  manner,  then 
the  officer  is  confined  to  that 
manner  and  is  entitled  to  no  other 
or  further  compensation  or  to  any 
different  mode  of  securing  same. 
Such  statutes,  too  must  be  strictly 
construed  as  against  the  officer. 
State  ex  rel.  Lv&ns  v.  Gordon,  245 
Mo.  12,  28,  149  S.  V.  638;  King  v. 
Klverland  Levee  List.,  218  Mo.  Aop. 
490,  493,  279  S.  W.  195;  State  ex 
rel.  V edoking  v.  cCracken,  GO  Mo. 
App.  650,  656, 

Mlt  is  well  established  that  a 
public  officer  claiming  compensa- 
tion for  official  duties  performed 
must  point  out  the  statute  autho- 
rizing such  payment.  State  ex  rel. 
Buder  v.  Lackmann,  305  Mo.  342,  265 
S.  W.  532,  534;  State  ex  rel.  Linn 
County  v,  Adams,  172  mo.  1,  7,  72 
S.  V*.  655;  Williams  v.  Chariton 
County,  85  Mo.  645.'* 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department, 
that  the  sheriff  of  Carroll  county  is  not  authorized  to 
employ  a .jailer  at  the  expense  of  the  county,  and  the 
county  is  not  authorized  to  pay  a jailer  a certain  salary. 


APPROVED:  Respectfully  submitted 


V . J.  BUKKL 

Assistant  Attorney  General 

ROY  McKITTRlCK 

Attorney  General  of  Missouri 

V.JBlR  . 


OFFICERS:  Induction  into  the  armed  forces  does  not 

CIRCUIT  effect  title  or  compensation. 

CLERK: 


a' 


February  17,  1945 


- o orablu  ..ac yc  haness 
. rosecuting  attorney 
^i-'ley  County 
Doniphan,  Missouri 


FILED 


Dear  -rs.  i aness: 


The  Attorney-General  desires  to  acknowledge  ra- 
ceipt  of  "our  lettei  of  ry  12,  1943.  in  which  you 

requested  an  opinion  from  this  office.  TLo  reuest, 
omitting  salutation  and  signature  is  es  follows: 


"The  Cireulo  Clerk  and  ex-officio  recorder  of 
tMs  county  expects  to  be  called  to  the  ser- 
vice in  the  near  future.  He  would  like  to 
know  if  e con  continue  to  handle  his  office 
and  receive  the  compensation  therefor,  leav- 
ing the  office  in  charge  of  > is  deputy  and 
employing  an  assistant  who  would  be  paid  by 
the  clerk  out  of  is  salary. 


'I  woul  mreciate  an  oninion  on  this.** 


It  has  been  definitely  settled  in  this  Gtate 
that  the  induction  of  a county  officer  into  the  armed 
forces  under  the-  -elective  service  Law  does  not  effect 
the  officj  where  the  officer  has  a deputy  that  may 
perform  the  duties  of  the  office.  This  was  decided 
by  the  Supreme  Court  en  banc  in  hhe  case  of  -tate  ex 
inf.  eKlttriok  v.  .ilson,  number  38087.  decision 
was  rendered  December  7,  194J.  The  fi.cts  of  this  e 
were  ti  at  lohn  .all  was  the  electee  „.nd  qualified  Cir- 
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cult  Clerk  of  henry  County  having  - nroperljr  appointed 
und  qualified  denuty.  .all  was  inducted  into  the  ^rmy 
under  the  Selective  -ervice  Law  and  for  a few  weeks  was 
at  Ft.  Leavenworth  and  :aade  weekly  trips  back  to  henry 
County  where  he  was  in  and  about  the  of  ice  supervising 
the  work  and  advising  his  deputy.  Later,  he  was  re- 
moved to  California  and  could  not  continue  to  make  these 
weekly  trios  back  to  ' enry  County.  As  there  were  a 
number  of  cases  similar  to  this  one  where  officers  had 
been  inducted  into  the  armed  forces  and  the  law  was  not 
definitely  settled  as  to  the  effect  of  induction,  the 
Governor  considered  it  advisable  that  a test  case  should 
be  tried  to  determine  the  question.  Accordingly,  he 
appointed  ..ace  ilson  Clerk  of  the-  Circuit  Court  of  hen- 
ry County  and  issued  to  lira  a commission  advising  this 
office  of  the  appointment  and  directing  that  a suit  be 
brought  to  oust  his  appointee.  The  suit  was  brought 
and  decision  rendered  as  heretofore  indicated.  From 
the  decision  in  the  case  the  following  brief  quotation 
is  taken: 


"The  question  for  decision  is  whether  ./all’s  in- 
duction into  the  army  under  the  -elec hive  ser- 
vice .-ct  resulting  in  his  inability  personally 
to  perform  the  duties  of  his  office  caused  him 
automatically  to  forfeit  is  office. 


"It  is  our  judgment  that  .all  did  not  forfeit 
his  office  by  being  drafted  into  the  military 
service  of  his  country.  This  would  be  equally 
true  if  he  had  volunteered  for  the  duration, 
particularly  in  view  of  our  universal  military 
service 


In  addition  to  this  quotation  to  which  we  are 
calling  attention  a mimeographed  copy  of  the  decision  is 
herewith  enclosed. 


Hon.  •*  acye  Hanes s 
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The  Circuit  Clerk  and  .x  Officio  heoorder  of 
Ripley  County  with  the  consent  of  the  Circuit  Court  may 
aouoint.  one  oi  more  '■■eputles.  Section  13299  . . o., 

1939: 


"-very  cleik  iaay  apndint  one  or  -o^o  deputies, 
to  bj  approved  by  the  .iudoe  or  Judges,  or 
majority  of  them  in  vacation,  or  by  the  court, 
who  shall  be  at  least  seventeen  years  of  ago 
and  have  all  other  aualif ications  of  their 
principals  and  take  the  like  oath,  nrd  :uy  In 
the  nauo  of  their  principals  perform  tve  du- 
ties of  clerk;  but  all  clerks  and  their  sure- 
ties shall  be  responsible  for  the  conduct  of 
their  deputies.1' 


From  your  letter  It  is  inferred  that  the  clerk  has  ap- 
pointed a deputy*  If  t his  was  true  then  under  tl  b 'il- 
son  Case  uie  induction  into  the  ~rmy  would  have  no  ef- 
fect upon  hi3  tenure  of  office. 


In  regard  to  your  inquiry  coneerninc  th3  com- 
pensation attached  to  the  office  difficult  cuestions 
frequently  arise  where  there  is  a controversy  over  the 
compensation  of  the  office  between  a de  jure  officer  and 
a de  facto  officer.  ’under  the  facts  as  stated  by  you 
there  v/ould  be  no  controversy  of  this  nuture.  and  the  duly 
elected  and  qualified  cirouit  clerk  and  ex  officio  recor- 
der would  ba  entitled  to  the  compensation  for  the  compen- 
sation it  ueiely  incidental  to  the  office.  In  support 
of  this  statement  Hie  following  brief  quotations  are  ci- 
ted: 


btate  ex  rel.  *ail  v.  Clark,  53  o.  508,  l.c. 

512,  513: 
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" * ^ The  commission  issued  to  the  rela- 

tor invested  him  with  the  title,  and  is  or iraa 
facie  evidence  of  his  right  to  the  office.  ~Tt 
gave  him  the  possession  and  :lie  power  to  exer- 
cise its  functions,  of  which  he  could  be  de- 
prived only  on  due  process,  in  the  manner  pro- 
scribed by  law.  ota  e ex  rel.  Vail  vs. Draper, 
48  ho.,  213.  he  alone  is  entitled  to  the  em- 
oluments of  the  office,  until  the  State,  by  a 
proper-proceeding,  has  revoked  the  authority 
with  v/hlch  it  has  invested  him.  Meanwhile  the 
auditor  cannot  rightfully  withhold  the  salary. 

* * * * * > * ,i 


609: 


Givens  v.  Daviess  Co.,  107  ho.  603,  l.c.  508, 


MA  public  officer  is  not  entitled  to  compensa- 
tion by  virtue  of  u contract,  express  or  im- 
plied. The  righh  to  compensation  exists,  when 
it  exists  at  all,  as  a creation  of  law,  and  as 
an  incident  to  the  office.  * * * * * * 1 


Bates  v.  St.  Louis,  153  ho.  18,  l.c.  20: 


"It  is  well  settled  lav  that  *a  nublic  officer 
is  not  entitled  to  connensaticn  by  virtue  of  a 
contract,  express  or  implied.  The  right  to 
compensation  exists,  when  it  exists  at  all,  as 
a creature  of  law,  and  as  an  incident  to  the 

office "The  salary  belongs  to  him  as 

an  incident  to  his  office,  and  so  long  as  he 
holds  it;  and,  when  Improperly  withheld,  he 
may  sue  for  and  recover  it.  hen  he  does  so 
he  is  entitled  to  its  full  amount,  not  by  force 
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of  anv  contract,  but  because  the  luw  attaches 
it.  to  the  office.  ” * * * * * * * 


2 r: 


tote  ex  rel.  Bren*  v.  Gordon,  245  ho.  12,  l.c, 


"It  is  also  settled  law  that,  as  the  compen- 
sation is  incident  to  the  title  , it  belongs 
to  the  d^  jure  officer. 


136: 


-unerican  Jurisprudence,  Vol.  43,  Leo.  342,  p. 


"Compensation  does  not  constitute  any  part  of 
the  public  office  to  which  it  is  annexed.  It 
is  a mere  incident  to  the  lawful  title  or 
right  to  the  office,  and  belongs  to  the  offi- 
cer so  long  as  he  holds  the  office.  .vhen  an 
office  with  a fixed  salary  has  teen  created, 
and  a person  duly  elected  or  appointed  to  it 
has  qualified  and  enters  upon  the  discharge  of 
lie  duties,  ho  is  entitled,  during  his  inoi  - 
bency,  to  laid  the  talari  , feet,  or  o-iolu- 
nents  prescribed  by  law.  " 


CONCLUSION 


The  induction  of  the  Circuit  Clerk  and  x Offi- 
cio Recorder  of  ivipley  County  into  the  armed  forces  of 
the  United  states  under  the  ^elective  Service  Law  will  in 


1 


/ 
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no  w y effect  lie  tenure  of  office.  *t  is  cug  ested 
that  if  the  clerk  feels  the  dermty  or  de  puties  already 
provided  for  would  net  be  able  to  take  care  of  the  du- 
tiesof  the  office  at  all  times  he  ask  permission  of 
the  Jud.-e  of  the  Circuit  Court  to  appoint  another  de- 
puty to  he  paid  by  the  clerk.  By  doiny  this  the  validi- 
ty of  acts  done  in  the  clerk.*  s office  could  nevei  be 
questioned  us  they  miyht  be  if  some  person  who  was  not 
properly  deputized  v;as  in  the  office  performing  some  of 
the  duties. 


Respectfully  submitted, 


t.  Jhcih . 

.-ssistant  Attorney-General 


xJi  kCV  ,D: 


ROY  I'c  riTTRlCI 
ji-ttorney-Genei  al 
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SCHOOL!  House  Bill  94  increasing  qualifications  of  county 

superintendent  does  not  apply  to  those  elected 
at  April  6,  1943^school  election. 


Larch  10,  ISM  3 


Honorable  Lacye  Laness 
Prosecuting  Attorney 
Lipley  County 
Doniphan,  Lissouri 

Dear  La dam: 

This  will  acknowledge  receipt  of  yo..r  letter  of  arch  9, 
1943,  as  follows: 

"Our  present  sup*  rintendent  of  schools  as 
65  hours  of  cclle  e work  and  ns  s taught 
twenty  ^eeri  in  public  schools.  It  has 
been  questioned  whether  or  not  she  can 
qualify  under  the  new'  law, 

"It  seems  to  me  that  the  phrase  'or  he  shall 
be  serving  as  county  superintendent  of  pub- 
lic schools'  clearly  qualifies  her,  but  I 
would  like  to  Inive  your  opinion,  ihe  has 
an  opponent,  or  one  announced,  who  doe 3 not 
qualify,  and  ho  is  causing  her  many  anx- 
ious moments  about  her  qualifications.'" 


FILED 

Si> 


e nave  also  received  a telegram  from  Lr.  Hay  L«  fwinuel,  Doni- 
phan, Missouri,  un_er  uate  of  Larch  3,  1L43,  as  follows: 

"I  failed  to  ask  whether  this  bill  about 
the  county  superintendent  would  affect  the 
April  6,  election.  I am  the  Democratic 
candidate  for  the  office,  my  republican 
opponent  was  appointed  by  Governor  Donnell 
st  October $ neither  of  us  has  a degree. 

If  elected,  can  I take  office  even  if  the 
bill  becomes  effective  before  July,  ft ill 
ti.ose  now  In  office  be  affected  teo." 

iiouae  ill  94,  ..assed  by  t c General  Assembly  and  approved 
by  the  Governor  on  Larch  3,  1943,  increases  the  qualifications 
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of  county  superintendent  of  schools.  Under  this  lav, , said 
officer  must  be  at  least  tv;enty-four  years  of  age,  have  taug!  t 
or  supervised  schools  as  his  chief  work  during  at  lcasttc/o 
of  the  eight  years  next  preceding  his  election,  or  shall  have 
spent  the  two  years  next  receding  his  election  as  a regular 
student  in  a recognized  college  or  university.  At  the  time 
of  Ms  election,  he  shall  hold  a certificate  authorizing  him 
to  teach  in  the  public  schools  of  i-issouri  and  "shall  have  cou- 
ple ted  et  least  one  hundred  and  twenty  semes ter  hours  of  col- 
lege work.  Including  at  least  fifteen  hours  in  the  fiela  of 
education,  not  less  than  five  of  which  shall  have  been  in  school 
adm.ni strati on;  or  he  shall  be  serving  as  county  superintendent 
of  public  schools." 

line  part  just  enclosed  with  quotation  marks  are  the  new 
re  quirements. 

Unuer  Section  10609  H.S.  ho.  1939,  the  superintende  t 
of  schools  is  elected  at  the  annual  school  meeting  held  on  the 
first  Tuesday  in  April  1943,  and  histeru  is  four  years  from 
the  first  day  of  July  next  following  his  election. 

Till 8 s ection  is  expressly  repealed  by  liouse  3111  94, 
but  said  bill  fixes  the  date  of  elections  and  c-mamenc4:.ient  of 
the  term  the  same  as  Section  10609. 

Under  Section  36,  Article  IV  of  the  constitution,  House 
ill  94  will  not  take  effect  until  ninety  days  after  the  adjourn- 
ment of  the  62nd  General  Assembly  (the  present  session).  Since 
the  General  Assembly  is  still  in  session,  it  is  not  known  just 
when  'louse  3111  94  will  become  effective.  Until  it  does  become 
effective,  Section  10S09  n.S.  1 o.  1939  is  the  law  and  governs 
the  qualifications  of  county  superintendent  of  schools. 

Since  the  school  election  Is  now  less  than  one  month  away, 
it  is  not  possible  for  ..ouse  Sill  94  to  became  effective  before 
April  5,  1943.  However,  J,f  the  General  Assembly  should  adjourn 
at  any  time  before  or  on  April  2,  1S43,  then  House  3111  94 
would  be  in  effect  on  July  1,  1943  at  the  time  the  superintendent 
of  schools,  elected  April  6,  1943,  tanes  oifice,  by  qualifying. 

If  this  were  to  occur  (ana  It. Is  only  a remote  probability)  then 
the  question  arises  as  to  whether  one  elected  superintendent  of 
schools  on  April  6 , 194  , who  does  not  have  the  qualifications 
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prescribed  by  i.ouse  bill  94,  can  qualify  ana  hola  sal-  office. 

It  Is  first  to  be  noted  that  t..e  new  qualifications  pre- 
scribed relate  to  the  t Lae  of  election. 

Lection  15,  Article  II  of  the  constitution  provides: 

"That  no  a * * law,  * retrospective 

in  its  operation,  can  be  .assed 

by  the  General  Assembly. " 

In  Gust  Healty  & Investment  Co.  v.  Schneider  296  Lo.  S67, 
695,  it  is  said: 

"Sutherland  peaks  of  retrospective  stat- 
utes as  those  which  'relate  to  past  acts 
and  transact  • on s, ' « «•  ■:’<  •>:• 

edgwick  defines  a retrospective  law  to 
be:  'A  statute  which  takes  away  or  impairs 
any  vested  right  acquired  under  existing 
laws,  or  creates  e new'  obligation,  or  im- 
poses a new  duty,  or  attaches  a new  dis- 
ability in  respect  to  transactions  or 
considerations  already  past.  ' * 

In  Viillhlte  v.  rtathburn  SI  5.  w.  (2d)  708  Lo.  eup.  at  1. 
711,  it  is  said: 

"*  i.  *rhe  constitutional  Inhibition  against 
laws  retrospective  in  operction  (section 
15,  article  2,  Constitution  of  ^Jnsouri) 
uoes  not  mean  that  no  statute  relating 
to  past  tr  ^sections  can  be  constitution- 
ally passed,  but  rather  that  ione  can  be 
allowed  to  opert  te  retrospectively  so  as  to 
affect  such  past  transactions  to  the  sub- 
stantial pre  judice  of  parties  interested. 

A law  must  not  give  to  something  already 
none  a different  of feet  from  that  w ich  it 
had  when  it  transpired.*  * *•  *" 
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In  Graham  Paper  °o.  v.  Gehner  59  G.  ..  (2d)  49  (l.o.  Gup.) 
at  1.  c.  50, it  is  said: 


"w  *>  A now  or  aa  amendment  of  an  ex- 
isting statute  v.  ich  reaches  back  and 
creates  a new  or  different  obligation, 
duty,  or  burden  which  did  not  e xist  be- 
fore the  new  law  itself  btca^de  effective, 
or  which  makes  the  obligation  or  burden 
begin  at  a date  earlier  thun  the  date 
of  oing  into  effect  of  the  lav;  itself, 
is  x'etroactive  in  its  operation  and  un- 
constitutional. A lav;  is  r etroactive  in 
Its  operation  when  it  looks  or  acts  oack- 
ward  from  its  effective  date,  and  if  It 
has  the  same  effect  as  to  past  trans- 
actions or  considerations  as  to  future 
ones,  then  it  is  retrospective.  ..  ■»" 


Clearly,  House  Bill  94,  un-.er  the  above  authorities, 
even  If  it  should  become  effective  on  or  before  July  1,  1943, 
cannot  constitutionally  apply  to  prevent  a e rson  aving  the 
qualifications  prescribed  in  Section  10609  a.  . ;.o.  1939,  from 
being  elected  to  and  qualifying  for  the  office  of  oount^  ^uper- 
irfc  endent  of  Schools  on  July  1,  1943. 

I he  above  view  makes  It  unnecessary  to  consider  that 
part  of  House  Bill  94  which  apparently  perraJte  one  "serving  as 
County  ; uperintendent  of  Public  Schools"  to  be  elected  even 
though  he  may  not  have  the  new  qualifications  orescribed  in 
said  bill. 


CONCLUSION 


It  is  our  opinion  that  house  3111  94  of  the  62nd  General 
Assembly  has  no  effect  upon  a pre  sent  incumbent,  seeking  re- 
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election  to  the  office  of  County  School  Superintendent , or 
upon  any  other  person  seeking  election  to  said  office  at 
the  April  5,  1245  school  election. 


Respectfully  submitted 


U BK  NCE  L.  BRt  PIXY 
Assistant  Attorney  General 


' P - ROVED: 


* -vrr^KYmmr- 

ttorney  General 
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OFPIOEHS:  Recorder  of  Dt eis  should  not  send  out  signed  and  sealed 
marriage  licenses  to  Justices  of  the  reace  to  be  used 
as  needed,  but  should  issue  them  himself  upon  request. 


pril  12,  1943 


Miss  Leoma  addox 
Recorder 
Linn  County 
Llnneus,  Mssouri 


Lear  . iss  Maddox: 


Your  question,  apparently,  is  whether  or  not  the  custom 
of  the  , ocorder  of  Deeds,  in  sondlng  out  signed  and  sealed 
marriage  licenses  to  Justices  of  the  fe ace  can  continue. 

Under  Section  3364,  S.  Tlssouri  1939,  the  marriage  license 
shall  be  obtained  from  the  off!  cer  therein  author*,  zed . 


"Previous  to  an:/  marriage  in  this  state, 
a license  for  that  purpose  shall  be  ob- 
tained from  the  officer  herein  author- 
ized to  issue  the  same,  and  no  marriage 
hereafter  contracted  shall  be  recognized 
as  valid  unless  such  license  has  been  pre- 
viously obtained,  # >»  ■»  x * x x x x it." 


section  3305,  n.  . issouri  1939,  specifically  provides 
for  t e Recorder  to  issue  the  license. 


"The  recorders  of  the  several  counties  of 
this  state,  and  the  recorder  of  the  city 
of  ot.  Lot  is,  shall,  when  applied  to  by 
any  person  legally  entitled  to  a marriage 
license,  issue  the  same,  # x x «*  it 


Section  3366,  R.  . 'issouri  1 39,  provides  for  the  record 
lng  of  licenses  which  are  issued. 


"The  recorder  shall  record  all  marriage  li- 
censes issued  in  a well-bound  book  kept  for 
that  purpose,  x x -it  x -if  -it  it  . " 
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Section  3367,  R.  3.  1 issouri  1539,  provides  the  penalty 
for  any  default  in  the  Issuance,  recording  or  returning  of  the 
license . 


"If  any  recorder  willfully  neglect  or  refuse 
to  issue  a license  to  any  person  legally  en- 
titled the.  e to  on  application,  on  payment  or 
tender  of  the  foe  proveded  for  in  the  next 
preceding  section,  or  shall  fail  or  refuse 
to  record  such  license,  with  the  return  there- 
on, as  herein  provided,  he  shall  be  deemed 
guilty  of  a mis demeanor,  and  upon  conviction 
shall  be  fined  in  any  sum  not  less  than  five 
nor  more  than  one  hundred  dollars.  very  of- 
ficer or  person  who  shall  fail  to  return  a 
license  within  ninety  days  sfter  the  issuing 
of  the  same,  or  who  shall  made  a false  return 
thereon  or  any  recorder  who  shall  willfully 
make  a false  record  of  any  marriage  license  or 
return  thereon,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall 
be  punished  as  trovided  in  the  preceding  part 
of  this  section.  " 


In  the  case  of  -itate  ex  rel  v.  icoore,  70  S.  V.  # 512;  96  Uo» 
App.  431,  1.  c.  435  and  436,  the  court  ruled  that  it  was  the  duty 
of  the  recorder  to  act  under  the  statutes.  The  court  specifically 
s tM ted: 


"****«  * After  a rather  full  examination 
of  the  entire  marriage- II cense  statute  in  all 
its  length  and  breadth,  we  have  been  unable 
to  escape  the  conviction  that  the  legislature 
intended  that  the  licenses  authorized  by  It 
should  be  placed  on  record  by  the  recorder 
issuing  them  when  Issued,  and  in  accordance 
with  that  conviction  we  must  so  rule.  * » * 

"*  a •:*«•  ■»  if-  ->  it  would  seem  that  a re- 

corder provided  with  such  a record  book  could 
without  the  least  Inconvenience  record  a li- 
cense when  Issued  by  him,  filling  out  a blank 
in  his  record  of  marriage  licenses,  and,  later 
on,  when  the  return  Is  in  fill  out  the  blank 
for  it  immediately  following  the  record  of  the 
license,  and  thus  complete  the  record  of  both 
instruments. 
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CuiiCL-JSI  Cft  • 

It  is  the  opinion  of  this  office  that  in  view  of  the  above 
quoted  sections  it  is  the  duty  of  the  ecorder  of  cods  to  issue 
the  licenses  and  under  oecticn  3365,  supra,  to  determine  whether 
or  not  the  persons  applying  for  the  liconscs  are  legally  entitled 
thereto,  ihe  practice  of  sending  out  signed  and  scaled  marriage 
licenses  prevents  the  ecorder  from  complying  with  this  statutory 
mandate.  It  is  the  opinion  of  this  office  that  this  practice 
must  stop  immediately  for  the  above  stated  reason. 


he spec  tfully  subni t ed 


filLLIAW  C.  2-LA  i v.; 

Assistant  .attorney  General 


Ax i RCVEI : 


. v/Y  ilcKI  i* : 'ICK 

Attorney  General  of  Missouri 


V.-C  : i'AW 


3rujJRIl:r‘:  in  counties  the  size  of  Cole  the  sheriff  is  entitled  to 

three  dollars  ( 43.00)  per  lie  actually  in  attendance 

o.-!  the  court.  He  may  appoint,  not  to  exceed  three  deputies 
for  such.  Deputies  are  entitled  to  three  dollars  ( 3.00) 
per  oav. 


Way  28,  1943 


Mr.  H.  B.  1/ackey 
Sheriff  of  Cole  County 
Jefferson  City,  Missouri 


FILED 
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Dear  Mr.  Mackey: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion  under  date  of  lay  26,  1943,  which  reads: 


"I  would  like  to  have  an  opinion  in 
regard  to  Sheriff's  fees  for  attend- 
ing and  waiting  on  the  Circuit  Court 
of  Cole  County. 

1 have  been  in  the  habit  of  charging 
three  dollars  for  opening  the  Court 
and  throe  dollars  for  the  services  of 
the  Regular  Deputy  attending  the  Court 
and  also  three  dollars  for  a Special 
Baliff  whom  I very  frequently  have  to 
employ. 

"The  Honorable  County  Court  of  Cole 
County  has  questioned  my  charge  of 
nine  dollars  per  day;  what  I would 
like  to  know  Is  whether  I am  permit- 
ted to  charge  for  opening  and  attend- 
ing Court;  when  I am  allowed  to  use  a 
Deputy  In  addition  to  opening  Court 
and  how  many  Deputies  I am  allowed  to 
use  for  It  is  impossible  for  me  to  wait 
on  the  Court  and  take  care  of  the  duties 
of  the  Sheriff's  Office  at  the  same  time. 
When  Circuit  Court  Is  in  session  it  Is 
necessary  that  I have  a Baliff  In  the 
Court  room  at  all  times;  in  this  connec- 
tion I would  like  to  know  who  has  the 
authority  to  request  the  presence  of  the 
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Ballff.  I have  always  paid  the  Saliff 
three  dollars  per  day,  by  check  and  at 
the  end  of  the  regular  term  of  Court  have 
billed  the  County  Court  for  the  entire 
amount  of  charges  for  myself,  the  Eallff 
and  one  or  two  Deputies  as  the  case  may 
be. 

"I  would  appreciate  It  very  much  If  you 
will  render.  In  writing,  both  the  Co’mty 
Court  of  Cole  County  and  myself  your  opin- 
ion as  to  when  and  how  I am  to  proceed  in 
the  above  - it  will  be  a great  help  to 
all  concerned  in  arriving  at  a definite 
understanding  as  to  the  legal  and  lawful 
authority. " 


Section  13411,  R.  S.  Missouri  1939,  allows  the  sheriff,  in 
a county  the  size  of  Cole  County,  a fee  of  throe  dollars  (v3.00) 
per  day  for  actual  attendance  on  the  court.  This  means  you  are 
allowed  three  dollars  (.3.00)  every  day  you  aro  in  actual  attendance 
upon  the  court.  However,  the  e is  no  fee  for  merely  opening  court. 
Furthermore,  it  is  rands tory  upon  the  sheriff  to  attend  court  except 
for  illness  or  pressure  of  other  official  business.  (See  ^tate  v. 
Yager,  250  Jo.,  1.  c.  403)  Section  13411,  R.  S.  Missouri  1939,  reads 
in  part: 


"Fees  of  sheriffs  shall  be  allowed  for 
their  services  as  follows: 

"For  attending  each  court  of  record  cr 
criminal  court  «nc  for  each  deputy 
actually  employed  in  attendance  upon  such 
court  the  number  of  such  deputies  not  to 
exceed  three  per  day g3.00" 

Section  13133,  R.  S.  Missouri  1939,  authorizes  the  sheriff 
to  appoint  deputies  with  the  approbation  of  the  circuit  court,  which 
we  construe  to  mean  that  whenever  the  necessity  requires  it  the 
sheriff  ay  select  additional  deputies.  Although  the  Judge  of  the 
court  cannot  select  his  own  bailiff  the  selection  of  the  sheriff  must 
be  approved  by  the  circuit  court.  However,  Section  13411,  supra, 
limits  the  compensation  for  deputies  to  three  dollars  (>3.00)  per  day 
each,  not  to  exceed  three  deputies.  Section  13133,  supra,  reads: 
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"Any  sheriff  may  appoint  one  or  more 
deputies,  with  the  approbation  of  the 
jud£e  of  the  circuit  court;  and  every 
such  appointment r with  tho  oath  of  office 
indorsed  thereon,  sliall  be  filed  in  tho 
office  of  the  clerk  of  the  circuit  court 
of  tho  county." 


Therefore,  It  is  the  opinion  of  tills  Department  that  as 
sheriff  of  Cole  County  it  is  mandatory  thnt  you  be  in  attendance  on 
the  circuit  court  except  for  illness  or  pressure  of  other  official 
business  and  that  you  are  entitled  to  throe  dollars  ($3.00)  per  day 
for  every  day  that  y.u  are  in  actual  attendance  on  the  court;  that 
you,  as  sheriff  of  Cole  County,  when  it  is  necessary,  ray  appoint 
not  to  exceed  three  deputies  actually  employed  in  any  ono  day  in 
attendance  ut on  the  circuit  court,  buch  appointments  must  be  approv- 
ed by  the  circuit  court.  Tor  such  deputies  you,  as  sheriff,  are 
entitled  to  a fee  of  three  dollars  (.3.00)  per  day  for  each  deputy, 
this  bain*  in  addition  to  your  own  fee  of  three  dollars  (.3.00 ) per 
day  for  actual  attendance  on  the  court. 


Respectfully  submitted 


AUBREY  n.  HAJC.TETT,  JR. 

Assistant  Attorney  General 


Ahi’RGVCD: 


Attorney  General  of  Missouri 


A?U:EAW 


NEWSPAPER: 


Failure  to  publish  Tor  lour  weeks 
will  not  disqualify  a newspaper 
from  being  a legal  publication 
under  Sec.  14968,  R.  S.  1939. 


September  28,  1943 


Honorable  A.  Moody  Mansur 
Prosecuting  Attorney 
Richmond,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date,  wherein 
you  submit  the  following  statement  and  request: 

"The  question  has  arisen  before  the  County 
Court  and  other  officials  of  Ray  County 
in  regard  to  legal  advertisements  and 
orders  of  publication  as  provided  in  Section 
14968,  R.  S.  Missouri,  1939.  The  question 
has  arisen  in  regard  to  the  Hardin  News 
published  in  Harain,  Missouri. 

"My  understanding  is  that  said  paper  is  a 
weekly  publication.  That  a few  months  ago 
it  ceased  publication  for  about  three  weeks, 
during  that  time  said  paper  was  not  pub- 
lished. The  question  has  arisen  since  then, 
whether  said  newspaper  can  publish  legal 
notices  for  the  reason  that  it  was  not  regu- 
larly and  consecutively  published  for  a per- 
iod of  three  years. 

"This  newspaper  has  been  published  for  many 
years  and  has  carried  legal  publications  in 
the  past." 

Section  14968  R.  S.  1939,  provides  in  part  as 
follows: 


FILED 


"All  public  advertisements  and  orders  of 
publication  required  by  law  to  be  made 
and  all  legal  publications  affecting  the 
title  to  real  estate,  shall  be  published 
in  some  daily,  tri-weekly,  semi-weekly, 
or  weekly  newspaper  of  general  circulation 
in  the  county  where  located  and  which 
shall  have  been  admitted  to  the  post- 
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office  as  second  class  matter  in  the 
city  of  publication:  shall  have  been 
published  regularly  and  consecutively 
for  a period  of  three  years;"  **** 

We  fail  to  find  where  this  statute  or  a similar 
provision  has  been  before  our  courts  for  construction. 
Litei’ally  construing  this  statute,  it  might  be  held 
that  the  publication  must  be  each  week  for  three  years, 
in  order  to  qualify  under  the  act.  However,  the  rule 
applied  by  the  court  in  State  ex  rel.  Webster  Groves 
Sanitary  Sewer  District  v.  Smith,  115,  S.  W.  2d.  8l6,  823 
should  be  applied  here.  It  is,  "In  construing  an  act, 
the  true  Intention  of  tne  framers  must  be  followed, 
and  where  necessary,  the  strict  letter  of  the  act  must 
yield  to  the  manifest  intent  of  the  Legislature." 

The  Supreme  Court  of  the  State  of  Michigan  in 
Drabinski  v.  Brown,  296  N.W.  538,  540  in  considering 
a statute  similar  in  purpose  to  Sec.  14968  supra,  in 
speaking  of  the  purpose  of  the  legislation  said: 

"The  main  purpose  of  publication  of  legal 
notices  is  to  give  notice. 

The  intent  of  legislature  under  statute 
relating  to  designation  of  newspapers  for 
publication  of  notices  of  tax  sales,  re- 
quiring notice  to  be  published  in  a reg- 
ularly established  newspaper  which  is 
regularly  printed  and  published  and  has 
a regular  circulation  in  county  was  to 
prevent  the  publication  of  legal  notices 
in  newspapers  of  limited  circulation 
established  solely  for  purpose  of  pub- 
lishing such  notices."  *** 

In  that  case  the  act  required  that  in  order  for 
the  newspaper  to  qualify  to  publish  public  notices 
it  must  have  been  printed,  published  and  circulated 
for  more  than  one  year. 

The  court  held  the  publication  gooa  even  though 
the  paper  had  not  been  printed  as  required  by  the 
statute . 

In  the  case  of.  In  Re  Tribune  Publishing  Co.  of 
Palo  Alto,  108  Pac.  667,  construction  of  a question 
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similar  to  yours  was  before  the  Court,  the  court  said: 

"***  Section  4460  defines  a newspaper 
of  general  circulation  as  follows: 

'A  newspaper  published  for  the  disseml 
nation  of  local  or  telegraphic  news  and 
intelligence  of  a general  character, 
having  a bona  fide  subscription  list  of 
paying  subscribers,  and  which  shall  have 
been  established,  printed  and  published 
at  regular  intervals  in  the  state,  county 
city,  city  and  county,  or  town  where  such 
publication,  notice  by  publication,  or 
official  advertising  is  given  or  made,  for 
at  least  one  year  preceding  the  date  of 

such  publication,  notice  or  advertisement. 

***  1 

"The  Palo  Alto  Tribune  as  above  stated, 
was  published  weekly  during  a part  of  the 
period  of  one  year  preceding  the  filing  of 
the  petition  in  the  superior  court,  and 
daily  during  the  remainder  of  that  period: 
and  the  single  question  presented  for 
determination  is:  Can  it  be  said  under  those 
circumstances  that  such  newspaper  was  pub- 
lished at  regular  intervals  for  one  year? 

It  does  not  appear  that  the  efficiency  of 
a journal  would  be  at  all  impaired  by  a 
change  from  weekly  to  daily  publication. 

It  might  perhaps  be  said,  in  answer  to 
the  claim  of  the  contestant  that  the 
publication  in  this  case  was  irregular, 
that  a newspaper  published  every  day  is 
necessarily  published  every  week,  and  the 
argument  could  be  made  that  a newspaper 
published  weekly  for  nine  months,  and 
thenceforth  daily  for  three  months,  has 
been  published  weekly  for  a year.  But 
we  think  it  unnecessary  to  resort  to  such 
an  argument,  for  it  appears  plain  to  us, 
bearing  in  mind  the  purpose  of  the  act 
as  well  as  the  language  of  the  provision 
in  question,  that  the  publication  in  this 
case  constitutes  a publication  at  regular 
intervals  for  one  year.  The  section  does 
not  require  the  Interval  between  dates 
of  publication  to  be  equal  from  beginning 
to  end,  but  it  must  be  regular;  that  is, 
not  spasmodic  or  occasional.  ***" 
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Also  in  the  case  of.  In  Re  Le favor  v.  Ludolph, 
169  Pac.  412,  held  that  the  changing  of  the  name 
of  the  newspaper  did  not  change  its  character  or 
destroy  its  identity  as  a legal  publication. 


CONCLUSION. 


Applying  the  foregoing  here,  we  think  the  fact 
that  a newspaper  failed  for  four  weeks  to  issue  its 
paper  would  not  disqualify  such  newspaper  from  being 
a legal  publication  in  the  provisions  of  Sec.  14968, 
supra . 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 

TWB:  LeC 
APPROVED: 


ROY  McklTTRICK 
Attorney  General 


In  criminal  / rosecufcions  instituted 
by  Prosecuting  Attorney,  county  is 
liable  .for  costs  even  though  Prose- 
cuting Attorney  does  not  file 
Inf crmatlor  thereon. 


October  1.  1943 


Honorable  A*  Moody  Mansur 
Aei latent  Prose  cubing  Attorney 
Richmond,  Missouri 


Dear  Sir; 


This  is  in  reply  to  yours  of  recent  date  wherein  you 
submit  the  following  statement  and  request  * 

’’The  Circuit  Clerk  hen  requested  an  opinion 
from  mo  in  regard  to  payment  of  costs  in 
criminal  cases,  where  the  Prosecuting  Attor- 
ney files  a complaint  on  his  own  information 
in  a felony  case  and  the  defendant  had  £ 
preliminary  hearing  by  Justice  Court  and  was 
bound  over  to  Circuit  Court  for  trial. 

’’However,  the  case  was  dismissed  in  Circuit 
Court  by  the  Prosecuting  Attorney  without 
an  information  being  filed*  The  defendant 
was  charged  under  Section  4541  and  4542. 

"I  Would  also  like  to  know.  If  your  opinion 
4S2S  applies  only  to  Section  4204.  X have 
understood  that  the  State  officials  office 
has  ruled  that  Section  4225  applies  only  to 
4224.  If  that  id  correct,  when  the  Prose- 
cuting Attorney  filed  a complaint  on  a 
felony  and  the  defendant  discharged  at  the 
preliminary  hearing,  who  would  pay  the  coats 
In  such  act! on?” 

In  your  request  you  indicate  that  the  complaint  in 
the  case  was  made  by  the  Prosecuting  attorney  for  a 
violation  of  Sections  4541  and  4542,  R.  S.  1939*  The 
violation  of  Sec,  4541  constitutes  a misdemeanor.  The 
violation  of  Sec.  4542  constitutes  a felony,  hut  the 
punishment  under  the  section  ranges  from  a fine  and  jail 
sentence  to  imprisonment  in  the  penitentiary. 


Moody  Mansur 


If  punishment  under  Sec.  4542  was  only  imprison- 
ment in  the  penitentiary,  -than  an  scquittpl  of  a charge 
unde?  that  section,  the  state  wuld  he  liable  for 
costs *under  section  4223.  v 

Said  section  4223  Is  as  follows? 

HXa  all  capital  cases,  and  those  in  which 
imprisonment  in  the  penitentiary  la  the  sole 
punishment  for  thd  offense,  if  the  defendant 
is  acquitted,  the  costs  shall  be  paid  by 
the  state j and  in  all  other  trials  on  in- 
dictments or  information,  if  the  defendant 
is  acquitted,  the  costs  shall  be  paid,  by 
the  county  In  which  the  indictment  was 
found  or  information  filed,  except  when 
the  prosecutor  shall  bo  adjudged  to  pay 
them  or  it  shell  be  otherwise  provided 
by  Iaw.w 

It  will  be  noted  from  the  section  that  the  county 
is  liable  for  coots  in  all  other  trials  on  Indictment 
or  information  in  case  of  acquittal  of  defendant  except 
when  the  prosecutor  shall  he  adjudged  to  pay  them,  or 
it  shall  otherwise  be  provided  by  law* 

Section  4224,  provides  that  every  person  who 
shall  institute  any  prosecution  to  recover  a fine,  pen- 
alty or  forfeiture  shall  h©  liable  for  costs  in  case 
of  acquittal* 

Section  4225  provides  that  when  such  prosecutions 
arc  commenced  by  a public  official  that  the  county  la 
liable  for  the  coats  In  case  of  acquittal* 

*he  case  of  State  ex  rel,  Tudor  v,  Platt 0 County 
Court , MO  Mo.  App * §04  is  somewhat  in  point  on  this 
question.  In  that  case  complaint  for  seduction,  under 
promise  of  marriage  of  an  unmarried  person  was  signed 
by  & private  individual*  The  defendant  was  acquitted* 
The  county  was  billed  for  the  costs*  The  court  held 
the  county  liable  under  Sec.  2025,  B,  3,  1872,  which 
is  now  Sec*  4223,  R.  S.  1939*  At  1.  e.  507,  tha  court 
in  ruling  On  the  case  said? 

»***w©  rind  no  other  provision  of  the 
statute  for  paying  them  that  that  contd.  ned 
in  the  second  division  of  section  209 S,  Which 
we  have  quoted*  No  prosecutor  has  been  ad- 
judged to  pay  thosij  nor  do  wo  believe  this 
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to  be  a s&ae  whore  the  prosecutor 
could  be  so  adjudged*  as  it  does  not 
fall  undar  either  of  sections  2096 , 

2098,  2099,  2100,  or  2101,  these  being 
the  only  sections  relating  to  a prose- 
cutorTs  liability*  Our  opinion  then,  is, 
that  the  county  should  pay  the  relator  ’s 
costs.  ***** 

your  question  > 5 some  different  from  the  Platte 

County  case,  Supra,  in  that  tho  Prosecuting  Attorney 
filed  the  complaint  here,  but  did  not  file  ah  information 
after  the  defendant  was  bound  over  at  the  preliminary, 
therefore  wo  do  not  have  the  indictment  or  information 
mentioned  in  Soc.  4223,  supra. 

In  the  ease  of  Ex  Parts,  Bedford,  106  Ho.  516,  the 
Court  held  that  the  preliminary  examination  Is  a “criminal 
prosecution.” 

Applying  that  rule,  then  if  the  pr-oaecnting  Attorney 
makes  the  complaint  for  a case  for  preliminary  examination, 
w©  think  such  complaint  would  be  in  the  same  category  as  an 
indictment  or  Information  filed.  5hsn  if  the  Prosecuting 
Attorney  fails  to  file  information  on  the  case  in  Circuit 
court,  and  dismisses  the  case,  we  also  think  this  Is 
equivalent  to  an  acquittal,  in  so  far  as  the  costs  are 
concerned,  under  said  Sec.  4223. 

It  might  b©  contended  that  the  Prosecuting  Attor- 
ney is  liable  for  the  coot3  in  a case  whore  ho  files 
th©  complaint.  However,  wo  think  this  claim  is  definitely 
overcome  by  Soo.  3900,  R.  S.  1939,  which,  i©  es  follows* 

“When  the  information  is  baaed  on  an 
affidavit  filed  with  the  clerk  or 
delivered  to  the  prosecuting  attorney, 
aa  provided  for  in  section  3895,  the 
person  who  mads  such  affidavit  shall 
be  deemed  the  prosecuting  witness,  and  in 
all  oases  in  which  by  law  an  indictment 
Is  required  to  be  indorsed  by  a prosecutor, 
the  p9  rson  who  makes  the  affidavit  upon 
which  the  information  Is  based,  or  who 
verifies  the  information,  shall  be  doomed 
the  prosecutor;  and  in  case  the  prosecu- 
tion shall  fail  front  any  cause,  or  the 
defendant  shall  be  acquitted,  such  prose- 
cuting witness  or  prosecutor  shall  be 
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Is  bound  over  to  Circuit  Court,  and  when  the  case 
is  dismissed  In  Circuit  Court  by  the  Prosecuting 
Attorney  without  having  filed  an  information, 
that  the  county  is  liable  for  the  costs. 


Respectfully  submitted. 


TYK&  W.  BDHTGJi 
Assistant  Attorney  General 

TWBiieC 


APPROVES* 


ROY  McKITTRICK 
Attorney  General 


SCHOOLS:  Expenses  of  inspecting  property  which 

is  security  on  school  loan  cannot  be  paid 
out  of  capital  school  fund. 


lebrucry  9,  194  rc 


Honorable  lordon  J.  ^assey 
Prosecut  n,';  attorney 
Christian  County 
Ozark,  Missouri 


FILED 

in 


Lear  oir : 


This  1 8 in  reply  to  your  letter  of  I ebruary 
5,  1945,  which  contains  the  following  request  for  ar. 
opinion* 


"This  county  has  money  in  the 
Capital  fchool  fund  which  they 
loan  on  real  estate.  In  order 
to  make  these  loans  it  is  neces- 
sary that  the  court  inspect  the 
land  offered  as  security,  which 
necessitates  all  .-..embers  of  the 
court  viewing  the  lane  and  most 
of  the  time  the  court  must  drive 
several  miles  to  do  this. 

"Please  advise  me  what  if  any  of 
these  costs  may  be  charged  a ainst 
the  Capital  School  fund  since  the 
time  given  by  the  court  and  the  ex- 
pense of  trar.eportation  is  for  the 
benefit  of  the  school  fund.’ 


Section  10576  R.  5,  Missouri,  1959,  reads  as  fol- 


lows * 
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"It  is  hereby  made  the  duty  of 
the  several  county  courts  of  this 
state  to  diligently  collect,  pre- 
serve and  securely  iivest,  at  the 
highest  rate  of  interest  that  can 
be  obtained,  not  e>.oeeding  eight 
nor  less  than  four  per  cent  per 
annum,  on  unencumbered  real  es- 
tate security,  worth  at  all  times 
at  least  double  the  sum  loaned, 
and  may,  in  its  discretion,  re- 
quire personal  security  in  addi- 
tion thereto,  the  proceeds  of  all 
moneys,  stocks,  bonds  andf  other 
property  belonging  to  the  county 
school  fund;  also,  the  net  pro- 
ceeds from  the  sale  of  e strays; 
also,  the  clear  proceeds  of  all 
penalties  and  forfeitures,  and 
of  all  fires  collected  in  the 
several  counties  for  any  breech  of 
the  penal  or  military  laws  of  this 
state,  and  all  moneys  which  shall 
be  paid  by  nersons,  as  an  equiva- 
lent for  exemption  from  military 
duty,  shall  belong  to  and  be  se- 
curely invested  and  sacredly  pre- 
served in  the  several  counties  as 
a county  public  school  fund,  the 
income  of  which  fund  shall  be  col- 
lected anrually  ard  faithfully  ap- 
propriated for  establishing  and  main- 
taining free  public  schools  in  the 
several  counties  of  ti is  state." 


Under  the  above  section,  it  is  the  duty  of  the 
several  county  courts  of  this  State,  to  diligently 
collect,  preserve  ana  securely  invest  money  ar.d  other 
property  belonging  to  the  county  school  fund. 
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Section  10383  R,  S.  Missouri,  1939,  reads  as 
follows : 


"’.Vhenever  there  shall  be  in  the 
county  treasury  any  money  belong- 
ing to  the  capital  of  the  school 
fund  of  any  township  therein,  the 
county  court  of  3uch  county  shall 
loan  the  same  for  the  highest  in- 
terest that  can  be  obtained,  not 
exceeding  eight  nor  less  than  four 
per  cent  per  annum,  upon  conditions 
and  subject  to  the  restrictions  here- 
inafter set  forth." 


Section  10384  R.  3.  Issouri,  1939,  provides  the 
procedure  of  securing  the  county  or  township  school 
funds. 


Article  XI,  Section  6 of  the  Constitution  of 
Missouri,  reads  as  follows1 


"The  proceeds  of  all  lands  that 
have  been  or  hereafter  may  be 
granted  by  the  United  States  to 
this  State,  and  not  otherwise 
appropriated  by  this  State  or  the 
United  States;  also,  all  moneys, 
stocks,  bonds,  lands  and  other 
property  now  belonging  to  any 
State  fund  for  purposes  of  educa- 
tion; also,  the  net  proceeds  of 
all  sales  of  lands  and  other  proper- 
ty and  effects  that  may  accrue  to 
the  State  by  escheat,  from  unclaimed 
dividends  and  distributive  shares 
of  the  estales  of  deceased  persons; 
also,  any  proceeds  of  the  sales  of 
the  public  lands  which  may  have 
been  or  hereafter  may  be  paid  over 
to  this  State  (if  Congress  will  con- 
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sent  to  such  appropriation) ; also, 
all  other  "rants,  gifts  or  devises 
that  have  been,  or  hereafter  may  be, 
made  to  this  btate,  and  not  otherwise 
appropriated  by  the  State  or  the  terms 
of  the  grant,  gift  or  devise,  shall 
be  paid  into  the  State  treasury,  and 
securely  irvested  and  sacredly  pre- 
served as  a public  school  fund;  the 
annual  income  of  which  fund,  together 
with  so  much  of  the  ordinary  revenue 
of  the  otate  as  may  be  by  law  set 
apart  for  that  purpose,  shall  be 
faithfully  appropriated  for  estab- 
lishing and  maintaining  the  free  pub- 
lic schools  and  the  State  University 
in  this  article  provided  for,  and  for 
no  other  uses  or  purposes  whatsoever." 


It  will  be  specifically  noticed  that  this  section 
prohibits  the  use  or  payment  of  the  county  school  fund 
for  any  other  use  or  purpose  whatsoever,  except  for  the 
maintaining  of  free  public  schools  and  the  otate  university. 

It  can  be  said  that  it  was  the  intertior  of  the  framers 
of  the  Constitution  when  they  inserted  " and  for  no  other  uses 
or  purp  see  whatsoever " in  the  Constitution,  and  the  inten- 
tion of  the  legislature  that  the  school  funds  should  not 
be  used,  except  for  the  maintaining  of  free  public  schools, 
when  they  enacted  part  of  Section  10385  R.  5.  fcissouri, 

1939,  wjixcL  reads  as  follows* 


* * * in  all  cases  of  loan  of  school 
funds  in  the  various  counties,  the  ex- 
pense of  drawing  ar.d  preparing  securi- 
ties therefor,  and  of  acknowledging 
and  recording  mortgages,  including  the 
fees  of  all  officers  for  the  filing, 
certifying  or  recordin  such  mortgages 
and  other  securities,  shall  be  paid  by 
the  borrowers  respectively." 
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We  find  no  provision  lor  the  paymer. t of  expenses 
ol'  transportation  for  members  of  the  county  court  in 
inspecting  the  land  offered  as  a security. 

Members  of  the  county  court,  by  accepting  the 
office,  must  perform  the  duties  imposed  upon  them,  even 
though  there  is  no  provisions  for  the  payment  of  expenses 
in  performing  any  special  duties. 

It  was  so  held  in  the  case  of  cmith,  Judge  v. 

Pettis  County,  136  o.  . (2d)  £82,  1.  c.  285,  whtre  the 
court  said: 


"The  rule  is  established  that  the 
right  of  a public  official  to  com- 
pensation must  be  founded  on  a stat- 
ute. it  is  equally  established  that 
such  a statute  is  strictly  construed 
against  the  officer.  Nodaway  County 
v.  Kidder,  . o.  5up.,  129  S.  W.  2d 
857;  Ward  v.  Christian  County,  341 
Mo.  1115,  111  S.  IV.  2d  182.  * * * " 

Also,  officers  are  required  to  perform  their  duties 
within  the  strict  limits  of  their  legal  authority.  It 
was  so  held  in  the  case  of  Lamar  Township  v.  city  of 
Lamar,  261  *.o.  171,  1.  c.  189,  where  the  court  said: 


"Officers  are  creatures  of  the  law, 
whose  duties  are  usually  fully  pro- 
vided for  by  statute.  in  a way 
they  are  a ents,  but  they  are  never 
general  a ents,  in  the  sense  that 
they  are  hampered  by  neither  custom 
nor  law  and  in  the  sense  that  they 
are  absolutely  free  to  follow  their 
own  volition.  Pei  sons  dealing  with 
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them  do  so  always  with  full  know- 
ledge of  the  limitations  of  their 
agency  and  of  the  laws  which,  pre- 
scribing their  duties,  hedge  them 
about.  They  are  trustees  as  to  the 
public  money  which  comes  to  their 
hands.  The  rules  which  govern  this 
trust  are  the  law  pursuant  to  which 
the  money  is  paid  to  them  and  the  law 
by  which  they  in  turn  nay  it  out. 
‘•anifestly,  none  of  the  reasons  which 
operate  to  render  recovery  of  money 
voluntarily  paid  under  a mistake  of 
law  by  a private  person,  applies  to 
an  officer,  'lhe  law  which  fixes  his 
duties  is  his  power  of  attorney;  if 
he  neglect  to  follow  it,  his  cestui 
que  trust  ouiht  not  to  suffer.  In 
fact,  public  policy  requires  that 
all  officers  be  required  to  perform 
their  duties  within  the  strict  limits 
of  their  legal  au  tliorltyT11  Hinders  cor- 
ing ours.] 


Also,  in  the  case  of  Saline  County  v.  Thorp,  88 
S.  V,  (2d)  183,  1.  c.  186,  the  court.  In  holding  that 
public  officers  act  as  special  trustees,  with  very  limi- 
ted authority  in  relation  to  funds,  held  in  trust  for 
the  public  for  school  purposes,  said: 


" * * * It  must  be  remembered  that 
this  is  a case  where  public  officers 
were  acting  for  a governmental  sub- 
division of  the  state,  a county,  in 
relation  to  funds  held  in  trust  for 
the  nubile  for  school  Dumoses.  koth- 
ing  is  etter  settled  than  that,  un- 
der such  circumstances,  such  officers 
are  not  acting  as  they  wo  Id  as  indi- 
viduals with  their  own  property,  but 
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as  special  trustees  with  every 
limited  authorl ty , and  that  every 
one  dealing  with  them  must  take 
notice  of  those  limitations.  Mont- 
gomery County  v.  ^uchley,  103  wo. 
492,  15  6.  ...  626.”  (Underscoring 
our 8. ) 


COkCLUSlOIi 


It  is,  therefore,  the  opinion  of  this  department, 
that  the  expenses  incurred  by  the  members  of  the  county 
court,  in  inspecting  land  offered  as  security  on  loans 
made  from  the  school  fund,  cannot  be  paid  out  of  the 
capital  school  fund. 


Respectfully  submitted 

W.  J.  BURKb 

Assistant  Attorney  Ceneral 


At'  ROVhD: 


ROY  ...cKITTRICK 

Attorney  General  of  Missouri 
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COUNTT 'COLLECTOR:  V/hen  County  Collector  entitled  to  credit  Tor 

TAXATION:  delinquent  taxes. 


/.  | 
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Honorable  'Jordon  4.  nanny 
Prosecuting:  ; ttorney 
Chr t s t 1 rm  Coi  m ty 
zark,  ^lsso1  ri 


Conn  !r: 


This  will  acknowledge  -ece^rt  of  your  vr  \iont  foM  an 
opinion,  under  date  ->r  ’arch  p-f  1043,  whi ch  reads: 


"Trouble  has  arisen  between  the  county  court 
an^  county  coll"Ctor.  he  county  collector 
wants  credit  for  delinquent  srehants  license 

. 

Can  the  county  legally  r lieve  the  collect. r 
of  these  i tc.ES  . 

"t-lease  advise  ac  what  effort  the  c ”nty  col- 
lector must  make  before  no  Is  entitled  to 
credit  for  the  uncollected  personal  and  real 
taxes  which  remain  uncollected  for  ‘ year 
L94S.  ave  read  a tu  te  a and  t ' n t r 

know  but  the  court  Insists  that  T get  an  opin- 
ion from  you.  the  settlement  Is  due  this 
month  and  I would  o ucrsclato  an  early  raply*" 


:.e  shall  take  uy  your  Inquiries  in  the  ir  ’(*r  in  which 
they  appear.  Ye  first.  Inquire  'r  ’’•  <»  co  -nty  court  can 
allow  a cred*  t.  in  the  e >unty  :ollector,a  settlement  for  i 
delinquent  iter  chant  rn  lioense  when  said  merchant  fallow  to 
T ve  a ! auffio  as  provided  by  s'ntuto.  e 

attaohln  a copy  of  on  opinion  renders  lia  apart- 
ment under  lat<  , l 42,  to  ! o lorable  I.eo  J. 

lamed,  - oacoutlnj  \ o *ney  f ettia  County,  edalla,  is- 
souri,  which  hells  ti.  t before  a county  collector  can  re- 
ceive a. -edit  by  -he  coun  ty  coart  for  a delinquent  merchant's 
tax,  that  the  co"!  ' "’1  exercise  due  diligence  toward 

collecting  said  merchant's  license,  and  "efines  "due  diligence" 
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as  showing,  ">;•  • «-  that  he  has  filed  suit  for  the  forfeiture  of 

such  .merchant's  bond,  obtained  judgment  thereon,  requested  exe- 
cution be  issued  thereon  and  that  execution  has  been  returned 
nulla  bona." 

If  said  collector  failed  to  require  of  the  merchant  a good 
and  sufficient  bond  as  required  in  Section  11306,  h.  o.  I I souri 
1939  (see  copy  of  attached  opinion)  then  no  doubt  the  county  court 
coT^ld  grant  no  leniency  at  all  but  require  the  said  merchant's 
license  be  paid  in  full.  Under  Section  11307,  f.  . Issouri 
1939,  it  makes  it  a misdemeanor  for  failure  of  a collector  to  re- 
quire such  bond  before  issuing  said  merchant's  license.  of  course, 
it  i3  s question  of  fact  to  determine  if  a bond  is  good  and  suf- 
ficient. »Ve  shall  not  go  into  that  at  this  time  since  you  have 
a parently  determined  that  said  bond  if  given  was  not  a good  and 
sufficient  bond. 

Therefore,  we  are  of  tho  opinion  that  if  said  collector  fails 
to  require  a bond  prior  to  issuing  a merchant's  license  or  fails 
to  obtain  a good  and  sufficient  bond,  as  required  by  law  that  he  is 
entitled  to  no  credit  on  his  settlement  until  fully  paid  and  fur- 
thermore makes  himself  liable  for  misdemeanor  under  section  11307, 
h.  b.  issouri  1939,  for  failure  to  require  any  bond. 

You  further  inquire  as  to  what  effort  the  county  collector 
must  make  before  he  is  entitled  to  credit  for  uncollected  personal 
and  real  estate  taxes  for  the  year  1942.  Section  11086,  r.  b.  I is- 
souri 1939,  requiros  the  collector  to  diligently  endeavor  to  collec 
all  taxes  within  his  means.  He  may  seize  and  soil  chattels  of  per- 
sons liable  for  taxes  and  no  property  whatsoever  is  exempt  from 
seizure  and  sale  for  taxes  due  on  el thcr  lands  or  personal  property. 
Also,  said  collector  shall  not  receive  credit  for  delinquent  taxes 
until  he  shall  have  made  an  affidavit  that  he  has  been  unable  to 
find  any  personal  property  out  of  wh l ch  to  make  the  taxes  in  each 
ca  se  so  re  turned  delinquent. 

" The  collector  shall  diligently  endeavor  and 
use  all  lawful  means  to  collect  all  taxes  which 
they  are  r quired  to  collect  in  their  respective 
counties,  and  to  that  end  they  shall  have  the 
power  to  seize  an  sell  the  goods  and  chattels 
of  the  person,  liable  for  taxes,  in  the  same 
manner  as  goods  and  chattels  are  or  may  be  re- 
quired to  be  seized  and  sold  under  execution 
issued  on  judgments  at  law,  and  no  property 
whatever  shall  be  exempt  from  seizure  and  sale 
for  taxes  due  on  lands  or  personal  property: 
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irovided,  that  no  auch  seizure  or  sale  for 
taxes  shall  be  made  until  after  the  first 
day  of  October  of  each  year,  Bnd  the  col- 
lector shall  not  receive  a credit  for  de- 
linquent taxes  until  he  shall  have  Trade 
affidavit  that  he  has  been  unable  to  find 
any  personal  property  out  of  which  to  make 
the  taxes  in  each  case  so  returned  delinquent; 
but  no  such  seizure  and  sale  of  oods  shall 
be  made  until  the  collector  has  made  demand 
for  the  payment  of  the  tax,  either  in  person 
or  by  deputy,  to  the  party  liable  to  pay  the 
same,  or  by  lcavlnsr  a written  or  printed  notice 
at  his  place  of  abode  for  that  purpose,  with 
some  member  of  the  family  over  fifteen  years 
of  age.  -uch  seizure  nay  be  made  at  any  time 
after  the  first  day  of  October,  and  before 
said  taxes  become  delinquent,  or  after  they 
become  delinquent:  Provided  further,  that 
when  any  person  owing  personal  tax  removes 
from  one  county  in  this  state  to  another,  it 
shall  be  the  duty  of  the  county  collector 
(or  township  collector  ss  the  case  may  be)  of 
the  county  from  which  auch  person  shall  move, 
to  send  a tax  bill  to  the  sheriff  of  the  county 
into  which  such  person  may  be  found,  and  on 
receipt  off  the  same  by  said  sheriff,  it  sliall 
be  his  duty  to  proceed  to  collect  said  tax 
bill  in  like  manner  ns  provided  by  law  for  the 
collection  of  personal  tax,  for  which  he  shall 
be  allowed  the  same  compensation  as  provided 
by  law  In  the  collection  of  executions.  It 
shall  be  the  duty  cf  the  sheriff  In  such  case 
to  make  due  return  to  the  collector  of  the 
county  from  whence  said  tax  bill  was  issued, 
with  the  money  collected  thereon." 


section  11009,  . d.  ’ Iss  ;uri  1939,  provides  that  before 

allowing  the  county  collector  any  credit  for  any  delinquent  lists 
the  county  court  shall  make  special  inquiry  and  be  fully  satisfied 
thet  he  has  used  due  diligence  to  collect  same  end  that  he  co’.ild 
not  find  any  pc  3onal  property  of  the  taxpayer  out  of  which  to 
make  the  taxes. 


"At  the  term  of  the  county  court  to  be  held 
on  the  first  fonday  In  larch,  the  collector 
shall  return  the  delinquent  lists  and  back 
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tax  books,  and  In  the  city  of  >t.  Louis 
the  uncollected  tax  bills  and  back  tax 
books,  under  oath  or  affirmation,  to  such 
court,  and  settle  Ms  accounts  of  all 
moneys  received  by  Mn  on  account  of  taxes 
and  other  sources  of  revenue,  and  the 
amount  of  such  delinquent  lists,  or  so 
much  thereof  as  the  court  shall  find  prop- 
erly returned  delinquent,  shall  be  allowed 
and  credited  to  him  on  his  settlement,  be- 
fore allowing  the  collector  such  credit 
for  any  delinquent  lists,  the  county  court 
shall  make  special  inquiry  and  be  fully 
satisfied  that  he  has  used  due  diligence  to 
collect  the  same,  and  that  he  could  not 
find  any  personal  property  of  the  taxpayer 
out  of  which  to  make  the  taxes.  If  the  court 
Is  satisfied  that  there  are  any  names  on  the 
lists  of  persons  who  have  personal  property 
out  of  which  the  taxes  could  have  been  made. 
It  shall.  In  passing;  upon  such  listj,  strike 
such  names  therefrom." 


Section  11112,  l.  S.  "‘Issourl  1939,  provides  that  the  county 
collector  shall  sue  for  delinquent  personal  taxes.  Section  11093, 
H.  S.  I issouri  1939,  requires  the  co  inty  court  to  examine  carefully 
and  fully  into  collections  ma‘  e by  the  collector  of  delinquent  and 
forfeited  taxes,  etc.,  from  all  sources.  The  latter  section  rea's: 

"The  county  court  shall  cause  such  settlement 
to  be  entered  of  record,  so  as  to  show  the 
amount  due  the  3tato  and  county,  respectively. 

The  record  shall  show  the  amount  of  state  rev- 
enue and  state  interest  fund  taxes  collected 
on  the  current  tax  books,  and  the  amount  of 
such  returned  delinquent  thereon;  also,  the 
amounts  of  each  collected  on  delinquent  lists, 
amount  of  interest  or  penalty  collected  on 
delinquent  lists,  amounts  collected  on  for- 
feited land  lists,  amounts  of  interest  or  pen- 
alty and  costs  collected  on  forfeited  land 
lists,  amo'.ynts  collected  on  dramshop  licenses, 
peddlers’  licenses,  billiard  and  other  licenses; 
and  the  clerk  shall  report  immediately  the  some 
to  the  state  auditor,  on  blanks  furnished  to  him 
by  the  auditor  for  that  purpose.  In  making  said 
settlement,  the  court  shall  carefully  end  fully 
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exam'ne  Into  all  collections  made  by  the  col- 
lector of  delinquent  and  forfeited  taxes,  pen- 
alties and  costs  tho  non,  and  licenses  from  all 
sources  whatsoever." 


Likewise,  section  11091,  . s.  issouri  1039,  also  requires, 

the  county  court  to  examine  carefully  the  co  nty  collector’s 
settlement. 


" iho  county  courts,  at  the  term  for  returning 
the  clinquent  lists,  as  provided  in  section 
11089,  shall  carefully  examine  the  settlements 
made*  by  the  collectors  for  all  dramshop  liccn- 
s?s,  eddlers'  licenses,  billiBrd  and  other 
licenses,  delinquent  taxes  and  forfeited  land 
taxes  received  by  him  since  his  last  settlement." 


Section  11109,  Jlss  uri  1939,  makes  unpaid  taxes  upon 

real  estate  a lien  on  such  real  estate.  Section  11108,  . S.  »is- 

souri  1939,  requires  the  county  collector  to  enforce  state's  lien 
fof  delinquent  taxes  upon  real  estate. 


"All  real  estate  u. on  which  the  taxes  remain 
unpaid  on  tho  first  day  of  January,  annually, 
shall  be  deemed  delinquent,  end  the  srid  county 
collector  shall  proceed  to  enforce  the  lien 
of  the  state  thereon,  as  required  by  this  chap- 
ter; end  ar.y  failure  to  properly  return  the 
delinquent  list,  aa  requirod  by  this  chapter, 
shall  in  no  way  effect  the  validity  of  tho  nssess 
went  and  levy  cf  taxes,  nor  of  the  judgment  and 
sale  by  which  the  collection  of  th-^  same  may  he 
enforced,  nor  in  any  manner  to  affect  the  lion 
of  the  state  on  such  delinquent  real  estate  for 
the  taxes  unpaid  thereon." 


Section  11110,  i'.  S.  ' lasouri  1039,  requires  the  county  col- 
lector to  make  a list  of  all  taxes,  noth  personal  and  real,  that 
are  delinquent  and  w- ich  he  is  unable  to  collect  and  which  are 
shown  on  the  tax  bocks. 

Section  11120,  R.  S.  issouri  1939,  provides  that  within 
thirty  days  after  the  collector  makes  his  settlement  the  county 
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clerk  shall  prepare  a back-tax  bock  3hov.lng  all  delinquent  real 
estate  taxes  and  charge  the  collector  with  same. 


” .ithin  thirty  days  after  the  settlement  of 
the  collector,  in  the  odd  numbered  years,  the 
several  county  clerks  in  each  county  in  this 
stare,  and  in  such  cities,  the  register,  city 
clerk  or  other  proper  officer,  shall  make,  in 
a book  to  be  called  the  ’back  tax  book,’  a 
correct  list,  in  numerical  order,  of  all  tracts 
of  land  and  town  lots  on  which  back  taxes  shall 
be  due  in  such  county  or  city,  sotting  forth  op- 
posite each  tract  of  land  or  town  lot  the  name 
of  the  owner,  if  known,  and  if  the  ownor  thereof 
be  not  known,  then  to  whom  the  same  was  last 
assessed,  the  description  thereof,  tue  year  or 
years  for  which  such  tract  of  land  or  town  lot 
is  delinquent  or  forfeited,  and  the  amount  of 
the  ori^lnial  tax  due  each  fund  on  said  real 
estate  (and  the  interest  due  on  the  whole  of 
said  tax  at  the  time  of  making  said  back  tax 
book,  together  with  the  clerk’s  fees  then  due), 
in  appropriate  columns  arranged  therefor,  end 
the  aggregate  amount  of  taxes,  interest  and 
clerk's  fees  charged  against  each  tract  of  land 
or  town  lot  for  all  the  years  for  which  the  same 
is  delinquent  or  forfeited;  said  back  textbook-, 
when  completed,  3hall  be  delivered  by  said  clerk 
or  other  proper  officer  to  the  proper  collector 
of  tne  county  or  such  city,  far  which  he  shall  take 
duplicate  receipts,  one  of  which  he  shall  file 
in  his  office  and  the  other  with  the  state  auditor, 
and  the  clerk  or  other  proper  officer  shall 
charge  such  collector  with  the  ag  regat.e  amount 
of  taxes,  interest  and  clerk's  fees  contained  in 
said  'back  tax  book'.  In  all  cities  the  said 
'back  tax  book’  shall  be  made  out,  in  alphabet- 
ical order,  in  the  name  of  the  owner,  if  known; 
and  If  the  cw ner  be  net  known,  then  in  the  name 
of  the  person  to  whom  such  tract  or  lot  was  last 
assessed.  All  taxes,  interest  and  clerk’s  fees 
hereafter  contained  in  the  'back  tax  book'  herein 
described  s^all  bear  interest  from  the  time  of  ho 
making  out  of  said  'bach  tax  book'  at  the  rate 
of  ton  per  cent  per  annum  until  paid.  in  comput- 
ing interest  under  this  article,  a fraction  of  a 
month  shall  be  counted  as  a whole  month.” 
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"iue  dllif fince"  has  been  defined  In  the  attached  copy  of 
the  opinion  previously  rendered  by  this  ’ epartment.  In  this 
ins  ancc  wo  arc  of  the  opinion  such  term  meens  that  the  county 
collector  shall  exert  all  effort  possible  under  the  above  stat- 
utory procedure  to  collect  sold  delinquent  taxes  and  until  this 
is  dono  he  can  expect  no  credit  by  the  county  court.  You  will 
also  notice  that  ouch  seizure  and  sale  of  personalty  under  the 
above  procedure  is  apj liceble  also  for  the  payment  of  delinquent 
real  estate  taxes.  i th  respect  to  real  estate,  if  the  county 
collector  has  diligently  endeavored  to  collect  said  taxes  and  has 
made  his  affidavit  that  he  has  been  unable  to  do  so,  then  the 
county  court  will  credit  him  for  such  delinquent  taxes.  However, 
under  section  11120,  supra,  when  the  back- tax  book  for  delinquent 
taxes  Is  completed  said  taxes  are  a,  ain  charged  to  the  colloctor 
for  collection.  The  procedure  is  well  established  for  sale  of  real 
estate  for  delinquent  taxes  thereon  so  the  writer  will  -ot  include 
same  In  thj. a opinion. 


conclusion 


Vhe  answer  to  your  first  inquiry  is  that  no  credit  can  be 
allowed  by  the  county  court  for  a delinquent  merchant's  license 
if  tho  county  colloctor  failed  to  obtain  a good  and  sufficient 
bond  as  provided  by  law  before  issuing  a merchant's  license. 

urtherrore,  he  may  be  convicted  of  misdemeanor  for  failing  to 
securo  said  bond. 

In  answering  :rour  second  inquiry,  it  is  cur  opinion  that  the 
collector  must  exercise  due  diligence  In  collecting  such  ’elln- 
quent  personal  and  real  estate  taxes,  for  Instance,  such  diligence 
as  to  seize  and  sell  any  personalty  for  the  payment  of  said  de- 
linquent personal  or  real  taxes;  if  none  are  available,  then  to 
Institute  suit  against  tho  taxpayer  for  delinquent  personal  taxes, 
•‘•hen  the  collector  shall  make  his  affidavit  stating  that  he  has 
exercised  due  diligence  and  the  result.  If  no  personalty  can  be 
found  which  may  be  3old  for  payment  of  delinquent  real  estate 
taxes  then  the  affidavit  to  this  effect  should  permit  t e county 
court  to  allow  credit  of  3uch  delinquent  taxes,  however,  undor 
Section  11120,  supra,  ti  cy  will  then  be  charged  back  to  the  county 
collector  for  collection  under  the  well  established  statutory  pro- 
cedure for  collection  of  delinquent  real  estate  taxes. 


Kespectfully  submitted 

A.  r RC  V E?  : 

AURMIY  h.  EA103BTT,  J . 

Assistant  Attorney  General 

Fly  oFTt  ick 

Attorney  General  of  issouri 
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CRIMINAL  LAW:  Giving  a bad  check  under  bection  4694 

R.  b.  Missouri,  1939,  without  a false 
reoresentation  is  not  a violation  of 
the  law. 


April  13,  1943 


honorable  G,  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Lear  bir: 


We  are  in  receipt  of  your  request  for  ar  opinion, 
under  date  of  April  9,  1943,  which  reads  as  follows: 


"I  am  hereby  requesting  an  opinion 
on  this  state  <of  facts: 

"The  check  was  as  folloro: 

"Versailles,  . o.  .-.arch  £6,  1943 

"BANK  OF  VERSAILLES 

"Pay  to  the  order  of  Clyde  Hayes  ■„  26.00 

"Twenty  Five  and  no/100  - -Dollars 

• "signed  A.  R,  Newell, 

"(No  Acct.) 

"indorsed  on  Lack  of  check, 

"Clyde  nayes, 

"A.  1 . Gerhart. 

"The  affidavit  for  a felony  in  the 
Justice  court  of  J . ~>.  Fridges  in 
the  City  of  Versailles,  reads  as 
follows : 

"A.  F.  Gerhart,  being  duly  sworn 
deposes  and  states  that  on  the  26th 
day  of  March,  1943,  at  the  Township 
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of  Moreau  and  in  said  county,  A,  R, 

Newell  to  the  best  of  the  affiant's 
knowledge  did  then  and  there  with 
specific  criminal  intent,  unlawfully, 
wilfully,  wrongfully,  feloniously  did 
issue  and  deliver  a check  for  the  amount 
of  ,25,00,  knowing  at  the  time  that  he 
had  no  funds  or  account  with  to  pay  same. 
Said  check  being  drawn  on  the  bank  of 
Versailles  Mo.. Said  check  being  present- 
ed for  the  payment  in  due  time  and  pay- 
ment denied  for  the  reason  stated  above, 
contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided  and  against 
the  peace  and  dignity  of  the  State  of  Mis- 
souri . 


"A.  F.  Gerhart 

"Subscribed  and  sworn  to  before  me  on 
this  3rd  day  of  April,  1943. 

"J.  S.  bridges 
Justice  of  the  Feace 

"This  check  was  presented  on  the  same 
day  it  was  given,  and  the  notation 
about  no  account  was  made  by  the  vice 
president  and  cashier  of  the  Bank  of 
Versailles,  and  it  is  admitted  that  A.  K. 
Newell  had  no  money  or  credit  or  account 
with  the  bank  at  the  time  the  check  was 
given  or  presented  and  had  no  money  or 
account  or  funds  there  now. 

"The  affidavit  before  the  Justice  was 
made  by  the  justice,  and  on  account  of 
the  amount,  the  statute  that  is  to  be 
complied  with  in  order  to  make  a Felony 
is  agreed  ar.d  admitted  to  be  Section 
4694  A . S.  ho.  1939. 

"Clyde  Hayes  the  payee  of  the  check 
owed  the  indorser,  A,  F,  Gerhart  ilf.OO, 
on  an  old  antecedent  debt,  and  A.  R. 
Gerhart  paid  in  cash,  to  Clyde  Hayes  at 
the  time  of  the  delivery  of  the  cl  eck 
to  A.  R.  Gerhart. 
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"The  facts  aro  and  is  admitted,  that 
A,  P.  Gerhart  is  an  innocent  purchaser 
of  the  check  for  value  without  notice. 

"The  hidden  facts  unknown  to  /,  1. 
Gerhart  at  the  time  the  check  was  in- 
dorsed and  delivered  to  him,  for  the 
10.00  in  cash  and  the  return  of  an 
old  check  that  ClJde  I-ayes  had  given 
to  A.  i . Gerhart  l;or  an  old  debt,  of 
V15.00,  are  these? 

"A.  R.  Newell  had  no  money  in  the 
bank,  but  told  Clyde  hayes  to  hold 
this  si  25.00  check,  until  later;  and 
this  V25.00  check  In  question  was  giv- 
en to  Clyde  hayes  for  second  handed  set 
of  harness.  Clyde  hayes  has  stolen 
these  harness,  and  later,  these  stolen 
harness  was  sold  to  a man  in  Miller 
county,  and  the  real  owner  of  these 
harness  recovered  these  stolen  harness. 

"All  these  facts  were  not  known  by  A. 
b\  Gerhart,  and  rone  of  these  facts 
were  told  to  A,  P.  Gerhart  by  Clyde 
hayes. 

"A.  R.  hewell  the  giver  of  this  check, 
the  naker  of  this  check  to  Clyde  iiayes, 
claims  that  he  never  got  anything  of 
value  for  the  check,  since  the  harness 
was  stolen  harness,  and  he  never  did 
obtain  the  harness,  and  that  the  check 
was  obtained  from  him  by  fraud,  and  no 
title  passed  to  the  check,  and  A,  b . 
Gerhart,  the  innocent  party  did  not 
get  any  title  to  the  check,  and  he 
cannot  prosecute;  that  he.  A*  R. 
newell  never  obtained  anything  of  val- 
ue, and  suppose  his  check  was  a bogus 
check  under  -ec*  4694,  there  is  no 
crime  committed  by  A,  R.  newell,  in  so 
far  as  he  and  Clyde  Rayes  are  concerned, 
that  two  crooks  were  trying  to  skin 
each  other,  and  both  are  equally  guilty. 
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’’Clyde  nayes,  the  oi  e who  stole  the 
harness,  and  wno  passed  and  uttered 
trie  cneck,  is  In  jail  for  stealing 
the  harness  at  arsaw,  .*o.  The  true 
owner  of  the  harness  has  his  harness 
hack. 

,:A.  h,  x.ev/ell  one  maker  of  tne  check, 
sold,  these  stolen  harness  to  an 
innocent  man,  for  35.00.  -this  man 
gave  a check  to  «.  R.  *«ewell  for 
,35.00,  and  when  he  lost  the  harness, 
he  stopped  payment  on  the  * 35.00  check, 

'A.  R.  Re we 11,  owed  a local  rocery 
in  Versailles,  * 10.00  on  a grocery 
bill,  and  ^ave  this  v 55 . 00  check  on 
the  Miller  county  man  for  the  sale  of 
the  harness;  and  this  local  merchant 
gave  credit  ior  the  10. 00  debt,  and 
then  gave  in  cash  to  R.  i»ewell, 
the  *25. 00,  difference. 

"How,  the  local  merchant  is  out  v25.00 
in  cash,  because  the  check  he  accepted 
was  stopped,  and  in  the  long  run,  I.ew- 
ell  received  and  has  in  his  oocket  * 25.00, 
and  he  is  not  worth  a judgment  for  the 
recovery  of  the  VS5.00  by  the  local  mer- 
chant . 

"is  this  man  A.  R.  kewell  liable  to  a 
criminal  prosecution  under  Section  4694, 
for  this  bogus  check,  that  was  delivered 
to  A.  F*  Gerhart? 

"If  A.  h.  x^well  is  not  liable  for  a 
criminal  prosecution  for  giving  this 
bogus  check,  under  4694,  then  under  what 
statute  can  he  be  successfully  prosecu- 
ted. " 


Under  the  above  facts,  as  set  out  in  your  request, 
you  are  asking  ar,  opinion  on  two  questions: 
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First,  is  this  man,  /.  R.  Newell,  liable 
to  a eric  Inal  prosecution  under  Section 
4694  R.  6.  Missouri,  1939,  for  the  giving 
of  tills  bogus  check  that  was  delivered  to 
A.  F,  Gerhart? 

Second,  if  A.  R.  Newell  is  not  liable  for  a 
criminal  prosecution  for  the  giving  of  this 
bogus  check,  under  Section  4694,  supra,  then 
under  wiiat  statute  can  he  be  successfully 
prosecuted? 


Section  4694  R.  S.  1 issouri,  1939,  reads  in  part  as 
follows : 


"Every  person  who,  with  the  intent 
to  cheat  and  defraud,  shall  obtain 
or  attempt  to  obtain,  from  any  other 
person,  or  persons,  any  money,  * * 
by  means,  or  by  use,  of  any  false  or 
bogus  check,  * * * shall  be  deemed 
guilty  of  a felony,  and  upon  convic- 
tion thereof  be  punished  by  imprison- 
ment in  the  state  penitentiary  for  a 
term  not  exceeding  seven  years." 


Linder  the  facts  in  your  request  you  state  that  a.  R, 
Newell  and  Clyde  Hayes  were  trying  to  cheat  each  other 
and  you  do  not  state  that  either  /.  R,  Newell,  or  Clyde 
Hayes  made  any  false  representation  to  the  prosecuting 
witness,  A.  F.  Gerhart. 

In  order  that  a successful  prosecution  coxild  be  had, 
against  either  one  of  them,  it  is  necessary  for  the  State 
to  show  that  false  representations  were  made  to  the  victim 
and  were  relied  upon  by  him  as  true  when  he  paid  the  Ten 
Dollars  in  cash  and  returned  the  old  check  given  by  Clyde 
llayes  to  the  victim,/,  x . Gerhart.  ( State  v.  Donaldson, 

148  S,  V..  79,  243  J'o.  460;  State  v.  Robinson,  14  S.  ' . (2d) 
452;  State  v.  Burton,  213  S.  h,  424.) 

The  information  must  specifically  show  the  details 
of  the  act  under  which  the  money  was  obtained  by  false 
pretenses.  It  is  not  sufficient  to  say  that  he  fraudu- 
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lently,  or  designedly,  or  by  use  of  fraudulent  practices 
obtained  the  money,  but  it  must  show  sufficient  facts 
to  ii  f orm  the  defendant  under  which  he  is  charged.  (State 
v.  . artin,  126  s.  ...  442;  226  :0.  538,  parte  Pelirski, 
213  S.  . 809 ; State  v.  ilson,  12b  S.  ...  701,  223  ho. 

156.)  The  approved  information  which  is  followed  in  most 
cases,  and  sets  out  all  of  the  elements  that  must  be  proven 
under  Section  4694,  supra,  is  set  out  in  the  case  of  State 
v.  Loesch,  180  S.  /,  875.  The  complaint  filed  in  the  jus- 
tice court  should  as  nearly  as  possible  follow  the  Informa- 
tion set  out  therein. 

Ihe  mere  fact  that  A.  R.  .ewell  gave  a check  to  Clyde 
Hayes  which  was  drawn  on  a bank  in  which  he  had  no  funds, 
which  check  was  cashed  by  A.  F.  Gerhart,  in  itself  is  not 
a criminal  offense.  Uhtre  must  be  a confidential  relation 
between  the  victim  and  the  accused.  (State  v.  Flock,  62  S. 
W.  (2d)  428,  333  Mo.  127,  and  State  v.  block,  62  S.  V.  (2d) 
432,  333  Wo.  154.) 

Jnder  the  facts  in  yout  request  the  accused  did  not 
make  any  false  renresentatiors  to  Gerhart,  but  had  all  of 
his  dealings  with  Clyde  Hayes.  The  fact  that  It  was  a bad 
check  is  not  sufficient  for  prosecution,  unless  the  ac- 
cused made  false  representations  that  caused  the  victim 
to  pay  the  Ten  hollars  in  cash  and  return  the  old  check  to 
Clyde  Hayes. 

If  there  was  a conspiracy  between  Clyde  Hayes  and 
A.  R.  Newell  to  swindle  A.  i . Gerha  t both  could  be  found 
guilty  of  obtaining  money  under  false  pretenses.  (State  v. 
Starr,  148  S,  .V.  862,  244  Mo.  161;  State  ex  rel  uajor, 
v.  Mo.  Pac.  R.  Co.,  144  S.  V.  1088,  240  Mo.  35.) 

According  to  the  facts  in  your  request  A.  R,  Hewell 
and  Clyde  Hayes  were  swindling  each  other  and  there  were 
not  facts  set  out  ir.  your  request  that  show  any  false 
representations  having  been  made  to  A.  R.  Gerhart. 

Ihere  is  a general  statute  regarding  the  obtaining 
of  money  under  false  pretenses  (Section  4487  R.  S.  uio., 
1939)  but  since  Section  4694  R.  S.  Missouri,  1939,  is  a 
specific  statute,  in  that  it  refers  to  false  checks, it 
would  be  applicable  if  there  were  sufficient  evidence  to 
obtain  a convlctior.  (State  v.  I ichmen,  148  S.  ...  (2d) 

796,  1.  c.  798.) 
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In  the  last  paragraph  of  your  request  you  state: 


"If  A,  R.  .©well  is  not  liable  for  a 
criminal  prosecution  for  giving  this 
bogus  check,  under  4G94,  then  under 
what  statute  can  he  be  successfully 
prosecuted, " 

Under  the  facts  in  your  request  Clyde  hayes  was  to 
hold  the  Twenty-five  Dollar  check  In  question,  and  it  does 
not  show  that  any  representation  was  made  by  A,  L,  Newell 
that  the  check  was  a good  check.  On  the  other  hand,  it 
appea  s that  Clyde  hayes  knew  the  check  was  on  a bank  in 
which  A,  L,  i ewell  had  no  account. 


COhCL'JSIOi: 


In  view  of  the  facts  set  out  in  your  request  it  is 
the  opinion  of  this  department  that  a,  K,  Newell  is  not 
liable  to  a criminal  prosecution  under  Section  4694  K,  b. 
wissouri,  1939,  for  the  giving  of  this  bogus  check  that 
was  delivered  to  A.  i . Gerhart  by  Clyde  hayes. 

It  is  further  the  opinion  of  this  department  that 
since  we  are  holding  that  A.  h,  i.ewell  is  r.ot  liable  on 
this  bogus  check  under  Section  4694,  supra,  he  is  not 
guilty  under  ary  statute  for  the  drawing  of  the  check, 
for  the  reason  that  no  false  representations  were  made 
to  A,  F.  Gerhart  or  to  Clyde  hayes,  the  payee  of  the 
check. 


AP'RQV.DBV:  Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 

ROY  mcKITTRICK 

Attorney  General  of  Missouri 
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CRIMINAL  LAWS 


When  money  is  not  obtained  cn  a 'lad  check 
the  drawer  is  not  guilty  of  ot'cair  ir.-?-  m ne,. 
under  false  pretenses. 


April  23,  1943 


honorable  C,  Logan  arr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


filed 


Dear  sir : 


We  are  in  receipt  of  your  request  for  an  opinion,  dated 
April  24,  1943,  which  reads  as  follows? 


"The  acts  are  these:  A driver  of  a com- 
mercial truck,  was  entrusted  by  the  owner 
and  operator  of  the  truck  with  some  money 
of  Mr.  b.  Anderson,  consisting  of  a 
i ontgoinery-  ard  check,  and  some  cash.  The 
M-W  check  v/af  made  payable  to  /nderson  and 
the  same  was  indorsed  by  Anderson.  The 
truck  driver,  had  a wreck,  and  he  used  the 
cash  and  the  check  was  indorsed,  and  went 
through  and  was  paid  by  r -tf.  .Thether  the 
check  was  indorsed  by  the  truck  driver  was 
not  known.  Anyhow  tnis  check  was  cashed 
in  at.  Lo.is  County.  It  is  conceded  that 
the  truck  driver  would  be  liable  for  a 
criminal  prosecution  for  embezzlement  by 
an  agent  in  St.  Douis  County,  Mo. 

"Mr.  Anderson  prevailed  upon  the  truck  own- 
er to  make  good  the  loss  of  Anderson,  and 
the  truck  owner  C.  b.  Bennett  gave  a post 
dated  check  for  the  v 65.00  to  Anderson, 
and  when  the  check  was  due,  the  check  was 
presented  here  to  the  local  bank,  the  bank 
of  C.  &.  bennett  and  on  which  the  bank  was 
drawn.  The  payment  of  the  check  was  re- 
fused by  the  bank,  and  the  said  ivr.  Anderson 
left  the  check  with  the  bank  for  collection. 
The  bank  then  presented  this  check  in  per- 
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son  to  r.  C.  l,  ueinett,  and  the  check 
was  not  paid  because  the  said  b.  L. 

Lenrett  did  not  have  ar.y  funds  In  said 
bank.  The  banker  made  a notation  on  the 
check,  "payment  stopped",  at  the  request 
and  order  of  C,  L.  he.:  nett.  The  check 
was  returned  unpaid  to  the  payee  Mr.  <. 
b.  Anderson. 

"Then  V.  l.  Anderson  seeks  to  prosecute 
o.  L.  bennett  for  a bogus  check  under 
sec.  4694  K.  S.  1939,  because  the  check 
was  really  not  paid  because  there  were 
no  funds  in  the  bank. 

"This  check  was  given  by  b.  L.  bennett, 
in  order  to  pay  to  ^nderson  the  loss 
Anderson  suffered  by  reason  of  the  em- 
bezzlement of  the  agent  of  b.  a.  Bennett, 
bennett  never  received  anything  of  value 
other  than  he  was  trying  to  make  good  the 
theft  of  the  check  and  money  by  his  agent 
that  belonged  to  hr.  Anderson.  The  truck 
driver,  l.  bennett,  and  . £.  Anderson 
live  in  i. organ  bounty,  and  the  bank  on 
which  the  check  was  drawn  is  in  Morgan 
Coun  ty . 

"The  first  question,  is  this  state  of 
facta,  with  the  notation  of  Daymen!  stopped, 
sufficient  to  make  a crime  for  a bogus  check 
in  order  to  prosecute  under  sec.  4694,  or  any 
other  criminal  check  statute?  And  secondly, 
was  this  check  given  in  compromise  of  a fel- 
ony, because  • . i.,  /nderson  tacitly  stated, 
if  he  got  his  money  the  truck  driver  would 
not  be  prosecuted  in  St.  Louis  County.  is 
this  cneck  valid,  even  for  a cri  >inal  prose- 
cution?" 


The  facts  as  stated  in  your  request  briefly  are  as  fol- 
lows : 


A Mr.  Anderson  gave  some  cash  and  a Montgomery  Ward  check 
which  was  payable  to  Anderson,  and  indorsed  by  hi-  , to  the 
owner  and  oneretor  of  a truck.  It  may  be  presumed  that  Mr. 
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Anderson  gave  the  owner  and  operator  oi'  the  truck  the  money 
to  purchase  something  in  St.  Louis  Tor  him.  The  owner  and 
operator  of  the  truck  then  gave  the  money  and  the  indorsed 
Montgomery  ward  check  to  one  of  his  drivers  who,  after  hav- 
ing a wreck  in  the  city  of  St.  .Louis,  cashed  the  check  and 
spent  the  money  and  proceeds  of  the  check. 

The  truck  owner  ard  operator  made  good  the  loss  of  the 
money  and  the  proceeds  of  the  ontgomery  1 ard  check  by 
giving  a postdated  cb6ck  for  Sixty-five  Dollars  to  Mr. 
Anderson.  This  check,  when  due,  ard  when  presented,  was 
refused  payment  by  the  bank,  for  the  reason  there  was  not 
money  in  the  bank  to  cover  it.  he  bank,  however,  received 
the  check  for  collection,  and  when  it  was  not  naid  the  bank- 
er made  a notation  or:  the  checl^,  "payment  stopped"  at  the 
request  and  order  of  C.  L.  Eennett,  who  was  the  operator 
end  owner  of  the  truck. 

lour  first  question  is: 


Under  the  above  statement  of  facts  is  the 
owner  and  operator  of  the  truck  guilty  of 
obtaining  money  under  false  pretenses  as 
set  out  in  Lection  4694  h.  S,  issouri, 
1939,  where  the  check  contained  the  nota- 
tion, "payment  stopped?" 


Section  4694  R,  S.  Missouri,  1939,  reads  as  follows: 


"Lvery  person  who,  with  the  intent  to 
cheat  and  defraud,  shall  obtain  or  at- 
tempt to  obtain,  from  any  other  person, 
or  persons,  any  money,  property  or  valu- 
able thing  whatever  by  means  or  by  use 
of  any  trick  or  deception,  or  false  and 
fraudulent  representation,  or  statement 
or  pretense,  or  by  any  other  means  or 
instrument  or  device,  commonly  called 
'the  confidence  game,'  or  by  means,  or 
by  use,  of  any  false  or  bogus  check,  or 
by  means  of  a check  drawn,  with  intent 


honorable  G.  Logan  tarr 


(4) 


April  28,  1943 


to  cheat  and  defraud.,  on  a bank  In 
which  the  drawer  of  the  check  knows  he 
has  no  funds,  or  by  meais,  or  by  use, 
of  any  corporation  stock  or  bonds,  or  by 
any  otl^sr  written  or  printed  or  engraved 
instrument,  or  spurious  coin  or  metal, 
shall  be  deemed  guilty  of  a felony,  and 
upon  conviction  thereof  be  punished  by 
imprisonment  in  th®  state  penitentiary 
for  a term  not  exceeding  seven  years," 

Ihe  above  section  specifically  states,  "obtaining  money," 
Under  the  facts  In  your  request  C,  Bennett*  the  owner  and 
operator  of  the  truck  at  the  time  he  gave  the  postdated  check 
did  not  receive  any  money,  for  the  reason  that  he  had  received 
the  money  for  a purpose  at  a time  previous  to  the  giving  of 
the  ci  eck.  The  iact  that' he  gave  a postdated  check  on  a 
bank  in  which  he  had  no  ftinds,  in  itself,  is  not  obtaining 
money  under  false  pretensbs.  it  would  be  necessary  that 
he  made  other  false  representations  before  a prosecution 
could  be  had  under  bectiop  4694,  3upra.  It  was  so  held  in 
the  case  of  State  v,  Richman,  148  S,  , (2d)  796,  1,  c, 

798,  where  the  court  said: 


" * *>  " The  Assistant  Attorney  General  who 
presented  the  State’s  case  here  contended 
in  both  printed  and  oral  argument  that  the 
check  given  by  defendant  wa3  a ’false  token' 
ana  a ’false  writing'  within  the  meaning  of 
Sec,  4395,  and  thaL  the  delivery  of  the  check, 
without  more,  constituted  a representation 
that  defendant  hac,  sufficient  money  on  deposit 
subject  to  his  cneck  to  pay  it  and  that  the 
bank  would  nay  It,  Stress  is  also  laid  on  the 
word  ’designedly’  in  Sec,  4095  and  it  is  con- 
tended, if  we  understand  the  State’s  argument, 
that  by  the  use  of  that  word  the  offense  de- 
nounced by  Sec.  4095  i3  distinguishable  from 
the  offense  defined  in  oec,  4305.  -jo  far  as 
that  precise  point  is  concerned,  we  are  unable 
to  perceive  such  distinction.  ~ i. . ” 
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Also,  ir.  order  to  obtsin  a conviction  under  ^ect  on 
4694,  8udis,  it  would  be  necessary  that  the  ir  formation  con- 
tain the  element  of  obtaining  the  money  from  the  prosecu- 
ting witness.  It  was  sc  held  ir  the  case  of  State  v.  Loesch, 
10  b.  ...  (2d)  S7b,  1.  c.  B78,  where  the  court  said: 


" * a that  the  pretenses  made  were 

false,  and  defendant's  knowledge  of 
their  falsity  when  made  (btate  v.  Jen- 
son, 80  mo.  97;  State  v.  bradley,  68 
ho.  140);  that  the  parties  defrauded 
relied  upon  ano  believed  in  the  truth 
of  the  pretenses  made  by  the  defendant, 
and  were  thus  induced  to  and  did  part 
-with  their  property  (State  v.  ^-elly, 

170  l o.  151,  70  o.  ...  477;  ->tate  \. 
Hubbard,  170  ho.  346,  70  S.  V.  ’3; 
State  v.  Vorback,  66  ±»io.  168;  State  v. 
^vers,  49  ..o,  5a£) ; - :■;***." 


it  is  possible  that  under  Section  4695  1 . S.  Missouri, 
1939,  the  truck  owner  who  ores  ar»Gor3on  could  be  procecuted 
for  giving  a CA.eck  on  a bark  ir  which  he  had  ro  funds,  even 
though  it  was  lor  a past  due  debt.  Section  4695  r.  s.  Mis- 
souri, 1939,  reads  as  follows: 


"any  person  wno,  to  procure  any  article 
or  thing  of  value,  or  for  the  payment 
of  any  oast  due  debt  or  other  obligation 
of  whatsoever  form  or  nature,  or  who, 
for  any  other  purpose  shall  make  or  draw 
or  utter  or  deliver,  rith  intent  to  de- 
fraud any  check,  draft  or  order,  for  the 
payment  of  money,  upoi  any  bark  or  othtr 
depository,  knowing  at  the  lime  oi  such 
making,  drawing,  uttering  or  delivering, 
that  tie  maker,  or  drawer,  has  not  suf- 
ficient funds  in,  or  credit  with,  such 
bank  or  other  depository,  for  the  pay- 
ment of  such  check,  draft,  or  order,  in 
full,  upon  its  presentation,  shall  be 
guilty  of  misdemeanor,  and  punishable  by 
imprisonment  for  not  more  than  one  year, 
or  e fire  of  not  more  than  ore  thousand 
dollars,  or  by  both  fine  and  Imprisonment." 
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That  he  could  be  prosecuted  under  ectior  4695,  s >pra, 
was  held  in  the  case  of  State  v.  Richman,  148  5.  »v.  (2d) 
796.  The  Tact  that  the  check  as  postdated  does  not  re- 
lieve kiwi  from  such  e prosecution  under  the  above  section 
for  a misdemeanor.  It  was  so  held  In  the  case  of  State  v. 
Taylor,  73  3.  ..  (2d)  378,  oar.  5,  95  A.  L.  R.  476,  355 
Mo.  460,  where  the  court  said: 


“The  question  has  beer:  raised  wheth  r 
a postdated  check  is  within  the  pur- 
view of  section  4505,  . ->•  19fe;9  (Mo. 

St,  Arm.  Sec.  4 .-05,  p.  2998),  Inasmuch 
as  the  payee  of  such  a check,  lx  accept- 
ing It,  relies  upon  the  maker's  promise 
to  do  something  in  the  future  rather 
than  upon  an  assurance,  express  or  im- 
plied, that  the  check  ie  -ood  when  given. 
To  this  it  may  be  answered,  as  in  the 
California  case  (People  v.  lerco-vitz, 
supra),  that  there'  is  nothing  in  the 
language  used  having  the  effect  of  ex- 
cepting a case  from  the  operation  of  the 
statute  merely  because  the  check  Is  post- 
dated. tut  a more  complete  answer  Is  to 
be  found  in  our  own  statutes. 


Section  4305  above  mentioned  is  now  oection  4695,  supra. 
Under  this  section  it  is  a mi3de  eanor  and  the  prosecution 
would  be  barred  one  year  after  the  check  was  issued. 

Your  second  question  was: 


whether  the  giving  of  the  postdated  check  to 
. r.  Anderson  by  the  owner  ard  operator  »f 
the  truck  was  a comoromise  of  a felony. 


Under  the  facts  set  out  In  your  request  the  truck  driver 
did  not  embezzle  the  money  and  check,  from  Anacreon,  but  em- 
bezzled it  from  tiie  truck  owner  for  the  reason  there  was  no 
confidential  relation  between  Anderson  and  the  truck  driver. 
(State  v.  Hock,  62  S.  V;,  (2d)  428) 
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The  fact  that  r,  ^nderson  accents  the  money  would 
rot  prevent  prosecution  of  the  case,  even  if  it  were  true 
that  the  truck  driver  embezzled  the  money  and  check  from 
Anderson  ar.d  rot  from  the  truck  owner.  It  was  so  held  in 
the  case  of  Stats  v,  Cooper,  85  Mo,  256,  1.  c.  261,  where 
the  court  said: 


n x * > This  instruction  fully  and  fair- 
ly, with  the  other  as  to  reasonable  ooubt, 
presented  the  case  to  the  jury.  The  fact 
that  hawrence  got  his  money  back  after  or 
at  the  time  of  the  arrest  cannot  affect  this 
prosecution, " 


0 vJiCLOSIOh 


It  is,  therefore,  the  opinion  of  this  deoar tment  that 
if  a oerson  gives  a oostdated  cneck  drawn  on  a bank  in  which 
he  has  r.o  account,  as  the  oayment  of  a past  due  debt,  and 
at  the  time  of  the  giving  of  the  check,  or  shortly  thereafter, 
did  not  obtain  any  money,  he  car.not  be  prosecuted  under  Sec- 
tion 4694  R.  5,  issouri,  1959,  for  obtaining  money  under 
false  pretenses. 

It  is  further  the  opinion  of  tiiis  department  that  if 
a person  gives  a postdated  check  drawn  on  8 bank  in  which 
he  has  no  money,  for  the  payment  oi  a past  due  debt,  he  can 
be  prosecuted  under  Section  4695  R,  5,  issouri,  1959,  even 
though  payment  has  been  stopped  on  the  check,  and  may  be  found 
guilty  of  a misdemeanor, 

it  is  further  the  opinion  of  this  department  that  if 
a person  accepts  money  which  has  beer  obtained  from  him  by 
false  pretenses  it  would  not  be  compromising  a felony  for 
the  reason  that  the  acceptance  of  the  money  after,  or  at 
the  time  of,  the  arrest  of  the  aefenaant  cannot  effect  the 
prosecution  of  the  aeien&art. 

AP  ROW..D  BY: 

Respectfully  submit L-d 


KiV  dcklTl’klCK  W.  J.  BURiCL 

Attorney  General  Assistant  Attorney  General 
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SCHOOLS;  Sheriff  is  not  authorized  to  sell  lvnds  under 
MORTGAGES:  school  fund  mortgages  without  certified  copy  of 

county  court  order. made  in  conformity  to  Section 
10387’,  iR.  S.  1939. 


May  10,  1943 


Hon.  Gordon  J.  Massey 
Prosecuting  Attorney 
Ozark,  Missouri 
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Dear  Hr.  Masseys 

This  is  in  reply  to  your  letter  of  recent  date 
wherein  you  request  an  opinion  from  this  department  on  the 
question  of  the  procedure  to  be  followed  by  the  County 
Court,  County  Clerk  and  Sheriff  in  sales  of  land  to  fore- 
close school  fund  mortgages. 

We  find  two  sections  of  the  statute  applicable 
here.  Section  10385,  R.  S.  Mo.  1939,  provides  in  part  as 
follows: 


"Every  mortgage  taken  under  the  pro- 
visions of  this  chapter  shall  be  in  the 
ordinary  form  of  a conveyance  in  fee, 
shall  recite  the  bond,  and  shall  contain 
a condition  that  if  default  shall  be 
made  in  payment  of  principal  or  interest, 
or  any  part  thereof,  at  the  time  when 
they  shall  severally  become  due  and  pay- 
able, according  to  the  tenor  and  effect 
of  the  bond  recited,  the  sheriff  of  the 
county  may,  upon  giving  twenty  day's 
notice  of  the  time  and  place  of  sale, 
by  publication  in  some  newspaper  publish- 
ed in  the  county,  if  there  be  one  pub- 
lished, and  if  not,  by  at  least  six 
written  or  printed  handbills,  put  up  in 
different  public  places  in  the  county, 
without  suit  on  the  mortgage,  proceed  and 
sell  the  mortgaged  premises,  or  any  part 
thereof,  to  satisfy  the  principal  tnd 
interest,  and  make  an  absolute  conveyance 
thereof,  in  fee,  to  the  purchaser,  which 
shall  be  as  effectual  to  all  intents  and 
purposes  as  if  such  sale  and  conveyance 
were  made  by  virtue  of  a judgment  of  a 
court  of  competent  Jurisdiction  fore- 
closing the  mortgage,  v * # a a * * » 
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ec.  103o7  provides  as  follows: 

" ..henever  the  principal  and  interest, 
or  any  part  thoreof,  secured  by 
mortgage  containing  a power  to  sell, 
shall  become  due  ond  payablo,  the 
county  court  may  make  an  order  to  the 
sheriff,  recitinr  tho  deot  ana  interest 
to  oe  received,  and  co  sanding  him  to 
levy  the  same,  with  costs,  upon  the 
property  conveyed  by  said  mortgage, 
which  shall  oe  described  as  in  the 
mortgage;  and  a copy  of  such  order, 
duly  certified,  being  delivered  to  the 
sheriff,  shall  have  the  effect  of  a 
fieri  facias  on  a judgment  of  fore- 
closure by  the  circuit  court,  and  shall 
be  proceeded  with  accordingly. " 

At  first  glance  it  might  seem  that  the  sheriff  could 
sell  under  Section  10335,  supra,  without  tho  order  of  court 
provided  for  in  Section  10337.  i!ov;ever,  our  court  in  ienton 
County  v.  organ,  163  Mo.  661,  in  constrain,,  these  two  sections 
held  that  the  sheriff  could  not  make  the  sale  T/ithout  the 
order  of  the  county  court,  provided  for  in  Lection  10337  and 
said  1.  c.  676: 

* a-  So  that  these  two  section  are  to 
be  taken  together  and  construed  together 
as  required  by  Sec.  983d.  . ” 

Referring  to  the  certified  copy  of  the  order  marked 
"3"  acco  panying  your  request,  v,e  do  not  think  it  complies 
with  the  provisions  of  Section  10337,  because  it  does  not 
recite  the  debt,  the  interest  to  be  received,  or  a co  mand 
to  the  sheriff  to  levy  on  same,  with  costs. 

The  portion  of  the  order  reading  "and  that  the  clerk 
certify  proper  orders  to  the  sheriff  of  Christian  County" 

1 8 without  authority  and  void  and  does  not  comply  with  the 
requirements  of  Section  10337.  The  County  Court,  under  that 
Section,  is  to  make  the  order  and  the  clerk  is  only  to  certify 
the  order  to  the  sheriff  which  has  the  force  and  effect  of  a 
fieri  facias  on  a Judgment  of  foreclosure. 


/ 
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In  the  case  of  Hell  v.  Tubb,  241  Ilo.  666,  the  court, 
in  speaking  of  the  duties  of  the  clerk  In  respect  to  such 
sales,  said  at  1.  c.  630: 

"*  * * The  clerk* s order  to  the  sheriff 
to  sell  the  property  to  foreclose  the 
mortgage  reciting  therein  that  the 
county  court  had  theretofore  made  an 
t rder  to  that  effect  was  an  unauthorised 
act;  the  only  act  In  that  regard  that 
the  statute  authorized  the  clerk  to 
perform  was  to  make  a certified  copy  of 
the  order  of  the  court  and  deliver  it 
to  the  sheriff.  * # " 

The  form  27,  marked  "Order  of  ale  Under  School 
Fund  Mortgage"  which  accompanied  your  request  is  not  suffic- 
ient because  it  appears  to  be  an  order  of  the  county  clerk. 
This  statement  is  supported  by  the  quotation  from  the  Neil 
v.  Tubb  case,  supra. 

On  the  question  of  the  time  at  which  the  sale  should 
be  had,  we  are  enclosing  copy  of  opinion  dated  ifarch  22,  1933, 
to  L.  P.  Morris,  Prosecuting  Attorney,  LaPayette  Codnty,  Mo., 
covering  the  question. 

In  the  case  of  Honakor  v.  Shotfgh,  55  Mo.  472,  the 
court  had  before  it  a case  where  the  officers  had  not  com- 
plied with  the  statute  in  foreclosing  a school  loan.  The 
court  said  at  1.  c.  475: 

o # The  order  of  the  County  Court 
to  foreclose  the  rcortgate  did  not  truly 
recite  the  debt,  so  as  to  sufficiently 
identify  the  mortgage.  3ut  the  sheriff 
proceeded  as  though  the  order  was 
sufficient  and  sold  the  mortgaged  prem- 
ises to  the  defendant.  If  the  money 
raised  by  this  sale  was  paid  to  the 
county,  as  we  must  presume  it  was,  it 
extinguished  the  debt  due  to  the  county, 
or  more  properly  speaking,  it  transferred 
the  rights  of  the  county  to  the  defendant. 

He  thereby  became  in  equity  entitled  to 
the  mortgaged  debt. 

"If  the  proceedings  to  foreclose  the 
mortgage  had  been  regularly  made  under  a 
proper  order,  the  legal  title  would  have 
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passed  to  the  defendant.  As  this 
was  not  the  case,  he  could  only  use 
the  forfeited  mortgages  to  protect 
him  in  the  possession  of  the  mort- 
gaged premises.  As  he  ought  to  oe 
substituted  to  the  rights  of  the 
county  by  virtue  of  the  payment  of 
its  debt,  he  does  not  occupy  the 
relation  of  a stranger  to  the 
mortgage,  who  has  no  right  to  set 
up  a forfeited  mortgage  to  prevent 
a recovery  of  the  possession  by  the 
mortgagor  or  his  heirs.  This 
doctrine  was  maintained  by  this 
court  in  Jackson  v.  Magruder, 

(51  Mo.,  55,)  and  afterward  re- 
asserted in  Jones  v.  Mack,  (53  Mo. 

147,)  and  it  may  now  be  considered  as 
the  settled  law  of  this  State.  * w 

We  include  this  statement  for  cases  in  which  procedure  lias 
not  been  in  accordance  with  the  statutes. 

CONCL'J:-  ION 

V.'e  are  therefore  of  the  opinion  that  the  sheriff  can 
not  make  a valid  sale  of  lands  under  a school  fund  mortgage 
until  he  has  received  a certified  copy  of  the  order  of  the 
county  court,  which  order  shall  recite  the  debt  and  interest 
to  be  received,  commanding  the  sheriff  to  levy  on  the  lands 
with  costs,  which  lands  shall  be  described  as  in  the 
mortgage,  which  certified  copy  of  the  order  has  the  effect 
of  a fiere  facias  or  a judgment  in  the  circuit  court,  and 
that  upon  receipt  of  said  order  the  sheriff  shall  proceed  to 
advertise  and  sell  said  lands  as  is  prescribed  by  Section 
10305,  supra. 


Respectfully  suomltted. 


TYRE  W.  3URT0N 

Assistant  Attorney  General 

APPROVED: 


ROY  McKITTRECK 
Attorney  General 
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COUNTY  COURT:  County  school  fund  loan  may  be  made  on  any 

real  estate  in  county.  County  court  without 
authority  to  loan  money  from  this  fund  on 
land  outside  county. 
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Honorable  G.  Logan  -4arr 
Prosecuting  attorney 
Morgan  County 
Versailles,  Missouri 
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Lear  *ir.  Karr: 


This  office  is  in  receipt  of  your  letter  of  recent 
date,  in  which  your  request  for  an  opinion  reads  as  follows: 


"The  Cjunty  Court  has  granted  a school 
fund  loan  on  a farm  that  lies  in  Morgan 
County  and  an  adjoining  county.  Now 
they  raise  the  question  as  to  whether 
this  is  a proper  loan  under  the  statutes 
relating  to  school  fund  loans. 

"Ordinarily  the  statutes  say  to  loan  on 
land  within  the  county. 

"If  the  county  court  has  to  foreclose  a 
loan  on  land  in  two  counties,  would  the 
sheriff  of  Morgan  County  have  the  legal 
right  to  go  over  in  another  county  and 
advertise  the  school  fund  mortgage  sale 
in  the  adjoining  county,  and  be  able  to 
get  the  county  a good  title  for  the  fore- 
closure? 

"If  the  county  can  make  such  a loan  in 
an  adjoining  county,  it  Just  seems  that 
they  could  make  a loan  in  another  county. 

"In  looking  through  the  statutes,  1 cannot 
find  any  authority  or  leeway  for  making  a 
school  fund  loan  in  two  counties. 

"The  county  court  requests  that  I get  your 
opinion  on  the  matter,  to  see  if  they  should 
go  ahead  and  make  this  loan  under  the  facts 
stated. " 
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The  writer  has  examined  the  authorities  for  the  opini- 
ons in  this  State,  and  as  a result  of  that  examination  we 
cite  the  following  statutes  and  decisions: 

At  Section  10378  K.  S.  Missouri,  1939,  the  county 
court  of  each  county  is  giver,  jurisdiction  over  the  county 
school  fund,  v*  do  not  set  out  these  sections  in  full, 
but  merely  give  them  for  your  convenience  and  information. 
Also,  at  Section  10376  K.  S.  Missouri,  1939,  the  statute 
has  this  to  say  concerning  county  school  funds: 


"It  is  hereby  made  the  duty  of  the 
several  county  courts  of  this  state 
to  diligently  collect,  preserve  and 
securely  invest,  at  the  highest  rate 
of  interest  that  car.  be  obtained,  not 
exceeding  eight  nor  less  than  four 
per  cent  per  annum,  on  unencumbered 
real  estate  security,  worth  at  all 
times  at  least  double  the  sum  loaned, 
and  may,  in  its  discretion,  require 
personal  security  in  addition  thereto, 
the  proceeds  of  all  moneys,  stocks, 
bonds  and  other  property  belonging  to 
the  county  school  fund;  also,  the  net 
proceeds  from  the  sale  of  estrays;  also, 
the  clear  proceeds  of  all  penalties  and 
forfeitures,  and  of  all  fines  collected 
in  the  several  counties  for  any  breach 
of  the  penal  or  military  laws  of  this 
state,  and  all  moneys  which  shall  be 
paid  by  persons,  as  an  equivalent  for 
exemption  from  military  duty,  ahall  be- 
long to  and  be  securely  Invested  and 
sacredly  preserved  in  the  several  coun- 
ties as  a county  public  school  fund,  the 
Income  of  which  fund  shall  be  collected 
annually  and  faithfully  appropriated  for 
establishing  and  maintaining  free  public 
schools  in  the  several  counties  of  this 
state. " 


The  first  statute  to  which  your  attention  is  directed 
is  Section  10384  H.  3.  Missouri,  1939,  which  concerns  Itself 
with  the  security  for  loans  made  by  the  county  court,  and  we 
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set  out  In  detail  this  section,  which  reads  as  follows* 


"When  any  moneys  belonging  to  said  funds 
shall  be  loaned  by  the  county  courts, 
they  shall  cause  the  same  to  be  secured 
by  a mortgage  in  fee  on  r-al  estate  with- 
in the  county,  free  from  all  liens  and 
encumbrances,  of  the  value  of  double  the 
amount  of  the  loan,  with  a bond,  and  may, 
if  they  deem  it  necessary,  also  require 
personal  security  on  such  bond;  and  no 
loan  shall  be  made  to  any  person  other 
than  an  inhabitant  of  the  same  county, 
nor  shall  any  person  be  accepted  as  se- 
curity who  is  not  at  the  time  a resident 
householder  therein,  who  does  not  own 
and  is  not  assessed  on  property  in  an 
amount  equal  to  that  loaned,  in  addition 
to  all  the  debts  for  which  he  is  liable 
and  property  exempt  from  execution.  In 
all  cases  of  loan,  the  bond  shall  be  to 
the  county,  for  the  use  of  the  township 
to  which  the  funds  belong,  and  shall  speci- 
fy the  time  when  the  principal  Is  payable, 
rate  of  Interest  and  the  time  when  payable; 
that  in  default  of  payment  of  the  Interest, 
annually,  or  failure  by  principal  in  the 
bond  to  give  additional  security  when  there- 
to lawfully  required,  both  the  principal  and 
interest  shall  become  due  and  payable  forth- 
with, and  that  all  Interest  not  punctually 
paid  shall  bear  interest  at  the  same  rate 
of  interest  as  the  principal.  But  before 
any  loan  shall  be  effected,  the  borrower 
shall  file  with  the  county  court  an  abstract 
of  title  at  the  time  he  files  his  bond  and 
mortgage  to  the  r.al  estate  which  is  to  be 
mortgaged. " 


Along  this  same  idea,  your  attention  is  directed  to 
Section  10386  R.  S.  Missouri,  1939,  which  concerns  Itself 
with  the  capital  of  township  funds  and  how  they  are  to  be 
invested.  The  matter  of  additional  security  and  other 
items  are  disposed  of  by  this  statute,  which  is  merely  ci- 
ted. Also  looking  at  Article  XI,  Section  10,  Missouri 
Constitution,  page  156  c,  we  find: 
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"All  county  school  funds  shall  be 
loaned  only  upon  unencumbered  real 
estate  security  of  double  the  value 
of  the  loan,  with  personal  security 
in  addition  thereto." 


With  respect  to  any  orders  of  the  court  relative  to 
the  sale  of  lands  which  may  be  foreclosed,  we  find  in  Sec- 
tion 10387  R.  3.  Missouri,  1939,  that  the  court  may  make 
orders  and  as  we  have  previously  found  that  in  doing  so 
it  is  a court  with  limited  jurisdiction.  e conclude  that 
no  order  involving  real  estate  outside  of  the  jurisdiction 
of  the  court  can  be  of  any  effect. 

Sustaining  the  idea  that  the  county  court  is  one  of 
limited  Jurisdiction,  we  ask  that  you  consult  the  Consti- 
tution, Article  IV,  Section  36,  page  121c.  Also,  we  give 
two  decisions  which  contain  the  last  word  as  it  appears  to 
apply  to  the  question  under  consideration.  St.  Louis  County 
v.  Henke,  95  S.  W.  (2d)  818,  and  Saline  County  et  al  v.  Ihorp, 
88  3.  v.  (2d)  183.  This  latter  decision,  by  Commissioner 
Hyde,  at  page  186,  has  discussed  in  detail  all  of  the  ques- 
tions brought  up  by  you  and  they  are  adequately  dis  osed  of 
in  that  opinion. 

We  further  find  that  the  county  courts  are  not  general 
a ents  of  the  counties  of  this  State,  but  courts  with  limi- 
ted jurisdicti  n,  and  their  acts  outside  of  statutory  au- 
thorisation are  null  and  void.  Bayless  v.  Gibbs,  158  S.  W. 
590,  251  ho.  492;  Sturgeon  v.  Hampton,  88  Mo.  203;  King 
v.  Maries  county,  249  3.  W.  418;  297  Mo.  488;  State  ex  rel. 
v.  Clinton  County  Court,  185  S.  b.  1149,  193  Mo.  373. 


CONCLUSION 


From  our  examiration  of  the  statutes  and  the  authori- 
ties as  they  bear  on  the  questions  raised,  we  therefore 
conclude  that  a county  court  has  no  authority  to  loan  school 
fund  moneys  on  real  estate  outside  of  the  county;  that  the 
court,  as  such,  is  a trustee  of  school  funds  and  has  a very 
limited  Jurisdiction  i such  matters;  that  any  loan  made  on 
land  outside  the  jurisdiction  of  the  court  would  be  null  and 
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void;  and  further,  no  order  of  the  court,  directed  to  the 
sheriff  involving  matters  beyond  the  Jurisdiction  and  au- 
thority of  the  court  would  be  valid. 


Respectfully  submitted 


L.  1.  MORRIS 

Assistant  Attorney  General 


APPROVLD  BY: 


. JY  McKITTRICK 
Attorney  ^fcneral 
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CRIMINAL  PROCEDURE:  On  disqualification  of  a requested  judge, 

the  regular  judge  and  not  the  requested 
V*.  judge  shall  request  another  judge. 


June  24,  1043 


Ur.  G.  Logan  ' arr 
.-T080 outing  Attorney 
Morgan  County 

First  National  hank  building 

Versailles,  Missouri 


FI  LED 


Dear  Sir: 


Vie  are  in  receipt  of  your  letter  of  June  24,  1 43,  in 
which  you  request  an  c ^inion  from  this  department,  as  fol- 
lows: 


"Before  Judge  Blair  of  our  circuit  rent 
to  the  army,  he  specially  sot  for  June 
21,  a nurder  trial,  and  admonl sited  the 
defendant  to  be  sure  and  be  ready  for 
trial.  The  Court  order  provided  that 
Judge  Vi.  K.  Dinwiddle  of  Columbia  would 
be  over  and  take  clinrge  of  the  case  on 
June  21,  1943,  tlie  adjourned  day  of  the 
regular  April  tori  1943.  This  was  by 
virtue  of  authority  of  soc  4040-1939. 

"Judge  W.  H.  Dinwiddle  had  to  hold  court 
in  his  circuit.  In  Columbia,  and  could 
not  coin©  hero  on  June  21,  tlie  day  sot. 
Judge  Blair,  then  arranged,  to  liavo  Judge 
Chas.  Jackson  to  come  up  from  the  Cnuiden 
County  Circuit.  Then  when  June  21,  caie. 
Judge  Clias . Jac  :son,  !iad  to  hold  court  in 
Camden  County,  and  he  Oias.  Jackson,  sent 
Judge  Tom  Moore  from  Ozark,  Mo.,  of  tlie 
31st  Circuit.  Judge  Tam  Moore,  held  Court 
here  on  June  21,  and  Court  was  adjourned 
to  Wednesday  June  23,  1943. 

"Judge  R.  A.  Bruoror  of  Gasconade  County, 
waa  up,  today,  and  lie  refused  to  take  Jur- 
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lad : ction,  saying  that  the  only  judge 
to  act  as  a substitute  judge,  wr.s  Judge 
W.  V.  Dinwiddle . 

"In  the  murder  case,  t'  at  Judge  Tor.'  ' oore 
continued  to  July  2G,  1-/43.  The  case  was 
not  tried  bocauso  the  defendant  turned  up 
In  Court  without  an  attorney,  and  the 
local  attorneys  t’iat  wore  appointed  by  the 
Co-art,  bogged  Tor  a continuance  on  the 
ground  tliat  in  a murder  case  they  could 
not  get  ready  on  tiiroo  iiours  notice. 

"here  is  the  question  tliat  I raising,  vliat 
kind  of  legal  tanglo  is  t:ja  record  on,  in 
t3iis  business  cf  substitute  judges  calling 
In  other  judges  to  try  tiiC  case.  I an: 
suro  tliat  there  will  be  no  stipulation  of 
agro e-tent  between  the  state  and  the  attor- 
neys for  the  defendant,  to  iiavc  Judge  Ton 
Iloore  try  the  case  July  2£.  If  the  defen- 
dant goe3  to  trial  and  is  convicted  and  is 
sent  to  the  per.,  has  he  been  tried  by  a 
judge  with  jurisdiction  and  authority  to 
sot  in  the  case?  In  case  of  the  abaonce 
of  tii«  regular  judge.  It  soens  tl:at  tlio 
statute  should  be  closely  followed,  and 
that  any  conviction  that  the  state  sho  Id 
Le  ado  to  stand  up.  These  two  continu- 
a rce  in  this  state  caso  lias  been  ver^,  ex- 
pensive because  the  witnesses  have  been 
out  of  ..iLisas  Cit;  end  Ct.  Louis.  ..hat  Is 
your  opinion  about  Judge  Ton  h-oore  trying 
t bo  case  on  July  2C,  1343 •" 


Lection  4043,  ii.  ho.  l-'33,  reads  as  follows: 


"If,  in  any  case,  the  judge  3hall  be  incom- 
petent t sit,  lor  ary  of  the  causes  men- 
tioned in  section  4037,  and  no  persdn  to 
try  the  case  will  3crvo  when  elected  as 
such  special  judge,  the  Judge  of  said  court 
siiall  In  either  case  sot  the  case  clown  for 
trial  on  s -me  day  of  the  term,  or  on  some 
day  as  early  as  practicable  in  vacation. 
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and  notify  and  request  another  circuit 
or  criminal  judge  to  try  the  case;  and 
it  shall  he  the  duty  of  the  Judge  so 
requested  to  appear  arid  hold  the  court 
at  the  tine  appointed  for  the  trial  of 
said  case;  and  be  shall,  during  the  trial 
of  3aid  case,  possess  all  the  powers  and 
perform  all  the  duties  of  the  Judge  at  a 
regular  ter ; of  3aid  court,  and  may  ad- 
journ the  cano  from  day  to  day,  or  to 
some  other  tine,  as  the  exigencies  of  tiro 
cose  may  require,  and  may  grant  a change 
of  venue  in  said  caso  to  the  circuit  court 
of  another  county  in  tiro  3ar.e  circuit,  or 
to  another  circuit  or  criminal  court;  and 
when  said  cause  shall  be  removed  to  the 
circuit  court  of  another  county  in  the 
saio  circuit,  it  3hall  be  the  duty  of  t 're 
Judge  so  requested  to  appear  aid  hold  the 
court  at  tlio  time  sot  for  the  trial  of 
3ald  case  in  the  circuit  court  of  the 
county  to  which  said  case  shall  be  re- 
moved: Provided , that  if  the  person 
elected  as  such  special  Judge  shall  re- 
fuse to  serve,  or  if  the  Judge  so  requested 
sliall  fail  to  appear  and  hold  the  court  at 
the  tino  appointed  for  the  trial  of  said 
caso,  the  Judge  of  said  court  shall  reset 
said  case  for  trial  to  suit  the  convenience 
of  the  Judge  30  requested  to  try  said  case, 
or  may  notify  and  request  the  Judge  of 
Sjme  other  circuit  to  appear  and  try  said 
cause  as  heretofore  provided.  Should  sa  d 
Judge  so  requested  fail  to  appear  and  h>ld 
the  court  at  the  ti  e appointed  for  the 
trial  of  said  cass,  tlie  Judge  of  the  court 
shall  order  a cliango  of  venuo  in  said  case 
to  3ome  other  circuit.  Said  order  nay  bo 
made  in  term  time,  or  by  tlie  judge  of  the 
court  in  vacation,  by  an  order  in  writing, 
which  the  judge  shall  file  with  tlie  cleric 
of  the  court  in  which  such  cause  is  pend- 
ing. Whenever  tlie  judge  so  requested  shall 
appear  a:.d  hold  the  court  for  the  trial  of 
said  caso,  he  sliall,  in  addition  to  tlie 
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salary  now  allotted  by  law,  receive 
his  actual  expenses  and  five  dollaz*s 
per  dien  for  the  time  necessarily  en- 
gaged in  tiie  trial  of  said  cause,  ana 
in  going  to  a’ id  returning  from  the 
place  of  tria-,  which  sliali  be  paid  out 
of  tl-e  state  treasury  upon  the  certifi- 
cate of  the  clerk  of  the  court  In  which 
such  cause  is  ponding.  Whenever  tiie 
special  judge  elected  to  try  a cause 
s.iall  appear  and  hold  ti^e  court  for  tiie 
trial  thereof,  he  siiall  receive  ten 
dollai'3  per  day  for  the  tine  necessarily 
engaged  in  3ucii  trial,  and  five  dollars 
er  day  while  going  to  and  returning 
from  the  place  of  trial  if  he  reside 
outside  of  the  county  where  said  cause 
is  tried,  to  be  ^aid  out  of  the  stato 
treasury  upon  the  certificate  of  the 
clerk  of  the  court  w lore  a a. id  cause  la 
tried.' 


The  above  section  was  passed  upon  by  the  Supreme  Court  of 
tills  state  in  the  case  of  State  v.  i'll  Ilham,  174  ito . G71, 
which  reversed  tho  opinion  of  tiie  Court  of  Appeals  in  the 
sa  .c  rinse,  rooorted  in  97  o.  A;  p.  29C.  In  this  case  the 
Supremo  Court  of  Uissourl,  at  page  672,  said: 


n,0r.  December  5,  1900,  an  Inforiation  was 
filed  against  tiie  appellant  In  the  St. 

Louis  Court  of  Orim'  al  Correction  chargtrg 
him  w ith  a c rli  linal  offense.  Subs  o quen  t ly 
an  amended  ii  f r ation  was  filed.  On  the 
said  fifth  day  of  December,  the  date  of  the 
filing  of  tiie  first  infer  ation.  Honorable 
Lillis  II.  Clark,  the  regular  judge  of  said 
court,  voluntarily  disqualified  hinself  to 
try  the  cause  against  the  appellant  and 
called  in  Judge  ii.  !i.  Hughes  of  the  elev- 
en t’i  judicial  circuit  to  tin*  it.  A3  Judge 
Hug  C3  failed  and  refused  to  sit.  Judge 
Clark  called  in  Judge  Seville  of  tiie 
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Iwenty- third  Judicial  circuit,  the 
appellant  objecting  and  excepting  to 
that  order.  Afterwards  on  February 
, 1001,  affidavits  vere  riled  by 
the  appellant  disqualifying  Judy© 

-evillo;  whereupon  on  t'le  saue  day 
tluit  judge  .iade  an  order  calling  in 
o . J.  w.  ic-lhinuey  of  the  Thirteen th 
judicial  circuit  to  sit  in  tie  case,  to 
which  order  tlx  appellant  at  the  tie 
objected  and  excepted.  lie  cause  was 
tried  before  Judge  cKlhinney,  the  do- 
le -dant  found  guilty  and  ills  punishment 
assessed  at  '200,  from  which  Judgment 
he  appoaled . ’ 

i t ■»*.***  n * * * x *'#*•****&  * 

" t "■  u In  the  case  of  Otato  v.  oar, 

14&  o.  162,  BUHGhSd,  J. , discussing 
soction  4177,  Kevisod  Statutes  10  0, 
very  similar  to  tills  section  now  under 
discussion,  aa»d:  'The  defonda  it  and 
prosecuting  attorney  could  avail  them- 
selves of  it  or  not,  just  as  tliey  saw 
proper,  a.d  as  the  record  does  not  show 
to  tlx  contrary,  tlx  presumption  will 
bo  indulged  that  it  was  their  own  fault 
tljAt  tliey  did  not  do  so,  and  thxt  they 
i-i  fact  waived  tlae  privilege.’ 

nV.ith  those  views , v/e  are  clearly  of  the 
opinion  tiiat  Judge  Clark  had  the  authority 
to  invito  Judge  oville  to  try  said  cause. 

"lliis  brings  us  to  the  last  and  most  vital 
question  in  tills  case,  die  record  in  tills 
cause  disclosoa  that  Judge  ovlllc  rospon- 
dod  to  the  request  to  try  tliis  cause;  but 
it  further  appears  tlint  defendant,  by  appli- 
cation in  due  for*~,  disqualified  him  from 
pros!. ding  in  the  trial  of  the  case.  here- 
upon, on  tho  sor.io  day.  Judge  lovillo  made 
an  ordor  calling  i:i  Judge  chlhinnoy,  Judge 


« 
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of  the  Thirteenth  circuit,  to  try  said 
cause.  To  tlie  making  of  this  order, 
objections  and  exceptions  were  duly  pre- 
served. It  is  earnestly  urged  that 
Judge  lievillo  had  no  power  or  authority 
to  make  the  order  requesting  Judge  1c  1- 
hinney  to  try  this  case.  This  is  the 
question  that  confronts  us  and  it  Is 
important,  for  it  is  the  first  time  that 
this  precise  question  iias  been  presented 
to  tills  court  for  review. 

"Under  the  law,  courts  of  general  juris- 
diction have  certain  Inherent  powers,  but 
tills  particular  power  to  request  the  Judge 
of  another  circuit  to  try  a case,  does  not 
fall  within  the  inherent  power  vested  either 
in  the  court  or  the  judge.  This  authority 
must  depend  for  its  support  absolutely  upon 
the  provisions  of  our  statute.  The  author- 
ity for  the  exercise  j±  the  power  to  re- 
quest the  judge  of  3ome  other  circuit  to 
try  the  cauoo  is  contained  in  section  2597, 
Revised  Statutes  1899,  which  provides,  so 
far  a3  pertinent  to  the  question  involved; 

"fIf,  in  any  case,  tlie  Judge  shall  bo  In- 
competent to  sit  for  any  of  tho  causes 
mentioned  in  section  2594,  and  no  person 

to  try  the  case  will  serve  when  elected  as 
such  special  Judge,  the  judge  of  said  court 
shall,  in  either  case,  set  the  causo  down 
for  trial  on  some  day  of  the  term,  or  on 
somo  day  as  early  a3  practicable  in  vaca- 
tion, and  notify  and  request  the  Judge  of 
some  other  circuit  to  try  tha  cause;  and 
It  shall  be  the  duty  of  the  judge  so  re- 
quested to  appear  and  hold  the  court  at  the 
time  appointed  for  the  trial  of  said  cause; 
and  lie  shall,  during  the  trial  of  said 
cause,  possess  all  the  powers  and  perform 
all  the  duties  of  a circuit  Judge  at  a regu- 
lar term  of  such  court,  and  may  adjourn  the 
ease  from  day  to  day,  or  to  some  other  time, 
as  the  exigencies  of  the  case  may  require. 
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ar.d  aa y grant  a cliange  of  venue  in  said 
cause  to  tine  circuit  court  of  anotlier 
county  in  the  sar.;e  circuit,  or  to  another 
circuit;  and  whe3\evcr  said  cause  shaul  oe 
removed  to  the  circuit  court  of  another 
county  in  the  sane  circuit,  Lt  sluill  be 
the  duty  of  t'ue  judge  so  re  a ested  to  ap- 
pear and  hold  the  court  at  tho  tine  set 
for  the  trial  of  said  cause  in  the  circuit 
court  of  the  county  to  which  said  cause 
slxall  be  rer.uoved:  Pr^v  dod,  tiiat  if  tlie 
person  elected  as  sueh  special  judge  shall 
refuse  to  serve,  or  if  the  judge  so  re- 
quested s'-iall  fail  to  appear  and  hold  the 
court  at  tlie  tine  appointed  for  the  trial 
of  said  cause,  tuo  judge  of  said  court 
c .all  reset  said  cause  for  trial,  to  suit 
t!iie  convenience  of  the  judge  so  requested 
• try  sa'.ci  ca  so,  jr  .ay  notTTg  und  ro~ 
quest  the  jud,  -e  of  ao  je  other  circuit  to 
up  )cr.r  and  tr;  said  ca  ise,  ns  heretofore 
provided . * 

"It  will  bo  observed  tiiat  this  section  con- 
fers thi3  powor  upon  toe  judge  of  t;  e cir- 
cuit, or  t ie  Judge  of  the  particular  court, 
of  which  he  is  judge,  and  not  upon  the 
court,  and  the  very  terns  of  this  section 
indidato  clearly  that  this  power  Is  vested 
in  the  regular  Judge  of  the  circuit  or  of 
t ue  court,  and  not  in  t’oe  jud~c  who  ray 
temporarily  be  exercising  powers  of  the 
rogular  judge,  in  sore  particular  case. 

Tl*e  lanrua~e  of  that  section  is,  ’r  tlfy 
and  request  the  jud~e  of  sorte  ether  cir- 
cuit to  try  the  cause.’ 

"Tlmia  statute  clearly  intended,  to  the  end 
that  judges  of  circuits  or  of  courts  might 
dispose  of  t io  cases  pending  before  them, 
to  confer  the  power  upon  the  judges  of 
tnese  court 3,  to  request  a judge  of  another 
circuit  to  try  such  causes  as  are  contem- 
plated by  law. 

"The  rule  as  to  where  the  power  to  request 
time  judge  of  anotlier  circuit  is  vested,  is 
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clearly  and  forcibly  announcod  In  tie 
case  of  Gtato  v.  . ewaun,  129  o.  154* 
LiJKGKGS,  J.,  speaking  for  t'ie  court, 

3a;;  a: 

" ' fixe  atat'vito  does  not  require  t '-at  t c 
ro quest  by  tuo  judge  of  ono  circuit  of 
t’ue  judge  of  another  circuit  court  to 
hold  a term  of  court,  or  part  tlioroof, 
or  to  try  any  particular  criminal  case, 
shall  be  by  an  order  of  record,  but  it 
expressly  provldos  tliat  the  judge  nay 
na  o sucii  request,  which  evidently  leans 
tiiat  he  nay  do  so  in  his  capacity  as 
judge,  and  not  necessarily  while  ho  is 
sitting  as  a court. ’ 

"Judge  ovlllc  certainly  could  not  tave 
3et  tho  case  down  for  hearing,  adjourned 
tho  court,  returned  to  his  hone,  and  i adc 
the  request  of  Judgo  hcElhinney  to  try 
said  cause.  If  he  could  not  do  this,  :ie 
is  equally  wa.  ting  in  power  to  make  the 
order  in  court. 

"The  authority  to  raise  the  request  of  a 
judge  of  s ono  o tlier  circuit  to  try  the 
case  Is  vestod  ir.  the  judge  and  he  can 
na.o  this  request  in  chambers  a3  judge, 
and  even  in  vacation  of  his  cohrt. 

"It  is  of  common  occurrence  a id  ir^  perfect 
occord  with  the  statute, /where  the  rogular 
judge  is  disqualified,  to  sot  the  case 
down  for  sorae  particular*  time,  adjourn 
court,  return  hone  in  ono  tlier  county,  not 
even  intimating  in  court  as  to  whom  lio 
will  ask  to  try  it,  then  by  letter  request 
the  judge  of  anotlier  circuit  to  appear  at 
n certain  tine  to  try  the  case,  arid  the 
Judge  requostod  appears  and  presents  Iris 
letter  of  roquost  as  authority  for  trying 
tho  case. 

"'•‘Q  are  cloarly  of  tlie  opinion  tliat  the 
authority  to  request  a Judge  of  sono  other 


f 
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circuit  to  try  a case,  as  contemplated 
by  section  25.:7,  supra,  is  vested  alor.o 
In  the  roy-lar  j u.-;c  of  the  circuit  or 
of  t'nc  court  over  w Ich  ho  presides, 
ad  t at  section  voa  no  power  or  auth- 
ority to  a judge  of  another  circuit  re- 
quested to  try  a particular  caae,  to 
exorcise  such  right." 


. , . . ...  1 nontio  jed  in  t e ;vc 

tation,  , • l " . 

Also,  the  *>u  -'re.  :o  Court,  Ln  t o case  of  dtate  v,  alone, 
333  o.  594,  1.  c.  509,  02  . (2d>  909,  said < 


"I.  lon^rahlo  - ran : helly,  the  regular 
■jud  c,  ad  boen  disqualified  and  had 
called  another  circuit  jud,  o,  honorable 
...  . . Soaring,  to  try  the  case.  Judge 
hear'  presided  nt  tho  first  trial,  tout 
after  the  c-cso  was  ro  a uded  ho  disquali- 
fied hlnself  and  decli  od  to  >re3ldc 
furt  or,  \:'  iorcrur.  . fuel  e oil;  called 
honorable  ..'ill  ...  }«  Ereen,  j due  of  t 
Twentieth.  Judicial  District,  to  trv.  the 
case.  irea  s call  and 

pr.  sided  at  tlio  aocond  trial.  In  his 
brief  appellant  c'ialler.y©3  the  authority 
of  Judy©  oily  to  call  another  judge 
upon  the  refusal  of  J .dye  hearing  to 
preside  furt  er  In  tho  aso  brut  In  oral 
argument  Iicro  ills  counsel  witlidrev;  that 
complaint,  so  It  nood  not  b©  noticed 
f .rt  or  than  to  say  that  whe  Judge  ear- 
h g declined  to  act  c oily,  the 
regular  fud  , ot  h dye  Doarli  , tad  t e 
right  and  It  was  'ila  dntj  to  provide  an- 
ot lior  judge.  C^fcat  . lihai,  174  lo. 
671,  74  . . nto  v.  lids  ot  , 

159  o.  170,  60  S. 


niso.  In  t o case  of  Stato  v.  h :©tt,  34  . , 1.  c. 

J45,  1J4  o.  ...  (2dv  252,  ib.o  co '.rt  said: 
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"*  » * Section  3651,  Revised  Statutes 
1929  Uo.  Stat.  Ann.,  p.  3206),  provides 
that  when  tlie  judge  is  Incompetent  to 
sit  for  any  of  the  causes  mentioned  In 
Section  3648,  3upra,  and  no  person  to 
try  the  case  will  serve  when  elected  as 
such  special  judge,  the  jndro  of  said 
court— n t t'  e court— (see  State  v. 
Gillham,  174  Vo~  671,  74  3.  W.  359) 
shall  sot  the  case  down  for  trial  and 
notify  and  request  another  circuit  or 
criminal  judgo  to  try  the  case,  whose 
duty  it  Is  to  apoear  and  hold  tlxe  court 
for  the  trial  of  the  case.” 


Section  3651,  R.  S.  I'o.  1029,  mentioned  in  tlie  above 
quotation,  is  now  Section  4040,  R.  3.  ho.  1j39. 

Also,  in  tlie  case  of  State  v.  Perkins,  339  .o.  27, 

1.  c.  33,-  95  S.  W.  (2d)  75,  tlxe  court  said: 


"So  we  say  in  the  case  at  bar.  When  Judge 
McAnnally  became  disqualified  after  he  had 
been  called  and  entered  upon  the  discliarge 
of  his  duties,  fc'ne  case  then  stood  in  the 
Circuit  Court  of  Shannon  County,  as  though 
Judge  hcAnnally  uad  never  been  called,  or 
had  refused  to  accept  wi.en  lie  was  called. 

The  right  to  a change  of  venue  or  a ciiange 
from  trie  judge  being  a mere  statutory  priv- 
ilege which  a defendant  may  waive,  it-  mat 
undoubtedly  be  true  that  after  t’ne  appli- 
cation for  a clumge  was  filed,  and  bef  >ro 
the  regular  judge  acted  upon  it  by  calling 
Judge  hoAnnally,  it  could  have  been  with- 
drawn. If  Judge  ..cAnnally’s  disqualifica- 
tion or  refusal  to  act  alter  lie  was  called, 
placed  tlxe  case  back  in  the  position  It 
was  before  lie  was  called,  with  authority  in 
the  regular  judge  to  call  in  another  Judge, 
it  uust  follow  that  the  application  could 
bo  withdrawn  before  another  judge  was  called 
and  assumed  cl large." 
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In  your  request  you  state  tliat  Judge  Blair,  of  your 
circuit,  first  appointed  Judge  Dinwiddle,  who  could 

not  he  tiiere  on  live  date  sot"  for  tlie  trial,  and  that  Judge 
Blair  the  aura  eu  to  Iiave  Judge  Char  on  ac  cson  to  Cjpic 
up  from  the  Camden  County  Circuit.  o are  assuming  t _nt 
tills  arrange  ont  was  a request  fro  i Judge  Blair  to  Judge 
Cliarlo3  Jacksor  . If  sue’ . 13  the  case,  it  appears  tliat  the 
only  person  who  can  now  tr,  tl  o cause  13  Judge  hiarles 
Jackson  and  not  J *<1*36  T in  Hoorn. 


0 '..OLi’SlOT. 


it  is,  tlierefore,  tie  opi  .lon  of  t Is  c epart  o t that 
fie  author  tj  to  request  a Judge  of  s no  ot.ier  clrcu  t to 
tr;  a cas  , as  c -rite.  .pJ.aJ.ed  b„  efetl  . 404  , . . . . . 1939, 

Is  vested  al^ne  in  ti^e  regular  Judge  of  t.e  circuit  court, 
or  the  court  over  which  e ; resides,  and  tliat  socti-n  gives 
no  p ’.er  or  author  ity  to  a judge  of  another  circuit  requested 
to  try  a particular  case  to  exerciso  such  right. 

It  is,  tijorof  rc,  the  opinion  of  t-.is  dc;>art  ont  tliat 
Judge  Ton  Uoore,  who  lias  Been  requested  by  Judge  Charles 
Jackson  of  Cauden  County  Circuit  to  try  h*o  cause  mentioned 
in  your  request,  does  net  l-avo  jurisdiction  over  tlie  cause. 

it  is  further  the  opinion  of  tills  dor>art  o t that  if 
Judge  Charles  -Jacusor.  \as#  requested  to  ap  >ear  and  try  the 
cause  .anti  '.ed  in  our  request,  alter  Judre  . Lh  Dinwiddle 
did  not  appeal'  on  the  date  set  for  the  trial,  tiien  the  proper 
Judge  to  try  the  cause  Is  Judge  Charles  Jackson. 

It  is  further  the  opinion  of  tills  de  art  e.it  t'uat,  in 
nsauning  tliat  Judge  3ai  Blair  disqualified  hi  self  by  reason 
of  his  absence  in  tlie  United  States  Army,  tlie  last  and  final 
Judge  that  he  requested,  tliat  is.  Judge  Charles  Jackson, 
la  bo  the  proper  j ic’-e  to  sit  in  this  articular  case. 

Respectfully  submitted. 


APiRoVBD:  J.  BUR.-E 

Assistant  Attorney-General 


Attorney-General 
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INSANE  PATIENT:  County  court  may  require  estate  of  in- 

digent insane  patient  to  pay  hospital 
fees,  when  by  reason  of  an  inheritance,  the 
court  changes  status  of  patient  from 
"county"  to  "private  pay*  patient. 


July  14,  1943 


Nr.  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Mr.  Marr: 


This  will  acknowledge  receipt  of  your  letter  of  re- 
cent date,  in  which  you  request  an  opinion  concerning  re- 
covery by  the  county  court  from  funds  in  the  hands  of  a 
guardian  of  an  insane  county  patient. 


The  details  of  your  request,  as  set  out  in  your  let- 
ter, are  as  follows: 


"When  Fred  Adams  was  sent  to  Nevada,  Mo., 
to  the  state  hospital  for  the  insane,  as 
a county  patient,  he  had  no  estate.  Af- 
ter he  had  been  there  a while,  he  inheri- 
ted some  money  from  the  estate  of  his 
grandfather,  and  for  that  estate  a guar- 
dian was  appointed  for  him,  and  that  es- 
tate is  still  pending.  For  nearly  eight 
years  he  has  been  in  the  state  hospital 
for  the  insane  as  a county  patient;  and 
he  has  an  estate  here  in  the  probate  court, 
and  it  is  slowly  being  consumed  by  court 
costs  and  some  expenses  of  the  guardian  in 
making  settlements,  annually. 

"After  reading  section  500  of  the  R.  S. 

Mo.  1939  > it  seems  to  me  that  section  was 
just  made  for  that  situation,  but  after 
reading  the  case  of  Audrain  County  v. 

Muir,  249  S.  W.,  1.  c.  385 > it  looks  like 
those  cases  cited  would  hold  that  unless 
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there  is  some  special  contract  with 
the  county,  before  a man  is  sent 
away,  the  county  cannot  recover;  but 
I do  notice  that  the  statute  cited  in 
Chariton  County  vs.  Hartman,  190  Mo. 

l.e.  76,  77-88  S.  W.  617,  is  differ- 
ent in  wording  than  section  500  supra. 

"I  want  to  know  if  section  500,  will 
supoort  an  action  by  Morgan  County 
against  this  estate  of  Fred  Adams  for 
the  moneys  we  have  been  out  for  his 
kerep  in  the  state  hospital  for  the 
lSbt  eight  years?" 


Before  discussing  the  questions  raised  in  your  let- 
ter it  will  be  necessary  to  make  certain  assumptions  in 
connection  with  the  facts  as  you  state  them.  V'e  assume, 
therefore,  in  this  instance  the  following: 

1.  Adams  was,  and  is  "a  person  without  a family", as 
classified  under  our  statutes; 

2.  The  estate,  or  property,  in  the  hands  of  the 
guardian  is  still  in  the  form  of  personal  t»ro party  (money 
inherited  from  grandfather * s estate); 

3.  That  the  guardian  has  refused  a demand  against 
the  estate  on  the  part  of  the  county  for  funds  in  his 
hands  for  the  upkeep  of  his  ward  while  the  ward  i3  in  the 
State  Hospital. 


With  respect  to  the  indigent  insane,  and  particularly 
with  the  situation  you  mentioned,  your  attention  is  direc- 
ted to  Section  9358  R.  S.  Mo.,  1939,  which  defines  and 
construes  terms  hereinafter  used,  as  follows: 


"The  words  ’insane*  and  ’lunatic,*  as 
used  in  this  chapter,  shall  be  con- 
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struod  as  including  every  species  of 
insanity  or  mental  derangement . The 
terms  * insane  poor*  or  ’indigent  in- 
sane,* when  applied  to  a person  with- 
out a family,  shall  mean  one  whose 
property  of  all  kinds  does  not  exceed, 
after  payment  of  his  debts  and  lia- 
bilities, that  which  is  exempted  by 
the  laws  of  this  state  from  attach- 
ment and  execution  when  owned  by  any 
person  other  than  the  head  of  a fam- 
ily; and  the  same  words,  when  applied, 
to  a person  having  a family,  shall 
mean  one  whose  property  of  all  kinds 
does  not  exceed,  after  payment,  of  his 
debts  and  liabilities,  that  which  is 
exempted  by  the  laws  of  this  state 
from  attachment  and  execution  when 
owned  by  the  head  of  a family;  * " * " 


See  Section  504  R.  S.  Mo.,  1959,  for  it  defines  a 
'person  of  unsound  mind"  and  "insane  person"  to  mean 
either  an  idiot,  lunatic  or  a person  of  unsound  mind  and 
incapable  of  managin’  hi3  own  affairs. 


See  also  Sections  9590,  9591,  9593,  and  9594  R.  S. 
Mo.,  1959.  We  do  not  quote  these  sections  because  of 
their  length,  but  they  concern  themselves  with  th3  county* 
support  of  the  ooor.  The  leading  decisions  an  they  apply 
are  Yarnell  v.  Colo  County,  80  ?!o.,  1.  c.  84,  and  Scotland 
County  v.  *io Kee,  67  S.  W.  559,  163  Mo.  288. 


Section  501  R.  S.  Mo.,  1939,  relating  to  expenses, 
reads  as  follows: 


"If  any  Insane  person  be  admitted  in- 
to the  state  lunatic  asylum  as  a pa- 
tient, the  guardian  shall  pay  for  his 
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support  and  expenses  at  such  asylum, 
out  of  the  estate  of  such  ward;  and 
if  such  insane  person  shall,  at  any 
time,  come  uncei  the  class  of  * insane 
poor  persons,*  as  specified  in  the 
law  for  the  government  of  the  state 
lunatic  asylum  Jid  cue  of  the  insane, 
such  person  shall  be  supported  end 
maintained  at  such  asylum  by  the  coun- 
ty in  the  manner  .provided  by  such  law." 


Section  500  L.  S.  Mo.,  1939,  provides  that  appropri 
ations  may  be  recovered: 


"In  all  cases  of  appropriation  out  of 
the  county  treasury  for  the  support 
and  maintenance  or  confinement  of  any 
insane  person,  the  amount  thereof  may 
be  recovered  by  the  county  from  any 
person  who,  by  law,  is  bound  to  pro- 
vide for  the  support  and  maintenance 
of  such  person,  if  there  be  any  of  suf- 
ficient ability  to  ->ay  the  seme,  and 
also  the  county  my  recover  the  amount 
of  said  appropriations  from  the  estate 
of  such  insane  person." 


Under  the  decisions  in  casos  arising  under  Section 
500,  supra,  it  seems  that  before  the  county  can  recover 
for  sums  expended  in  support  of  the  indigent  insrne  where 
the  court  has  committed  a patient  upon  a declaration  of 
inability  to  puy  fo„  this  support  it,  the  court,  must 
bring  itself  und^r  tho  statutory  provisions  and  show  that 
the  guardian  was  bound  to  provide  for  the  ward's  support 
and  had  apparently  sufficient  ability  to  pay. 


When  committed  to  the  State  Hospital  at  Nevada,  Adams 
was  deolared  to  be  an  indigent  insane  person,  and  as  such 
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a county  patient  to  be  Buuported  by  the  county.  As  we 
hare  previously  seen,  under  the  decisions,  the  couhty,  in 
order  to  recover  from  the  guardian,  must  show  that  the 
guardian  is  bound  to  provide  for  the  ward’s  support  and 
has  apparent  ability  to  pay. 


Does  the  fact  that  the  patient  receives  an  inheri- 
tance some  time  subsequent  to  his  commitment  change  his 
status  with  respect  to  the  payment  of  funds  toward  his 
"keep”  while  in  the  hospital?  Y.re  believe  it  does.  He 
is  not  now” indigent”  within  the  meaninr  of  the  statute, 
in  the  sense  that  he  laoks  inoome,  or  funds.  He  is  "in- 
digent” only  by  reason  of  physical  infirmity  or  disabil- 
ity. 


Looking  now  to  an  authority  on  "guardianship”,  we 
find  in  Woerner’s  Amerioan  Law  of  Guardianship,  at  page 
468,  the  following: 


"But  while  an  adult  person  of  unsound 
mind  oannot  be  held  liable  for  any  ex- 
press contract  entered  into  by  him,  it 
is  clear  on  principle  and  authority 
that  such  person  may  become  liable  on 
an  implied  contract  for  necessaries 
suitable  to  his  estate  and  condition 
in  life,  furnished  before  or  after  the 
appointment.  The  ancient  maxim,  that 
no  one  ought  to  be  permitted  to  stul- 
tify himself,  though  denied  in  modern 
law,  is  clearly  applicable  in  oases  of 
lunatics,  where  the  law  implies,  as  it 
does  in  oases  of  minors,  a promise  to 
pay  for  necessary  services,  or  supply- 
ing necessary  articles,  if  not  sup- 
plied by  the  guardian.  Insane  per- 
sons stand,  in  this  respeot,  on  the 
same  footing  with  minors.  The  servi- 
ces rendered,  or  ar tides  furnished. 
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must  bo  such  as  to  prove  beneficial 
to  the  lunatic;  if  they  prove  of  no 
benefit,  the  party  cannot  recover, 
even  though  he  in  good  faith  sup- 
posed him  to  be  sane,  if  the  oiroura- 
stanoes  known  to  the  other  were  such 
as  to  convince  a reasonable  and  pru- 
dent man  of  his  insanity,  or  put  him 
on  on  inquiry  by  which,  if  reason- 
ably prudent,  he  might  have  learned 
that  fact.  * 


**.**>.* 


Turning  now  to  the  latest  deoision  on  the  question 
involved,  r;e  find  in  Barry  County  v.  Glass,  160  S.  W.  2d 
808,  809,  810,  the  following: 


’♦Section  471,  R.  S.  1939,  provides 
that  all  demands  against  the  estate 
of  on  insane  person  shall  bo  pre- 
sented to  the  probate  court.  Lot ice 
of  such  demand  concodedly  was  served 
upon  the  guardian  and  curator.  The 
Probate  Judge  allowed  the  demand  to 
Barry  County  as  a fifth-class  claim, 
which  means  that  such  demand  was  pre- 
sented within  six  months  after  notice 
of  the  guardianship  was  published. 

The  Statute  says  ’all  demands* 
against  the  estate.  The  probate 
court  certainly  had  original  juris- 
diction to  allow  and  classify  the 
claim  of  the  county  against  the  es- 
tate of  any  insane  person,  regard- 
less of  whether  or  not  such  estate 
toe  sufficient  to  pay  such  demand. 

’’Plaintiff  in  error  cites  Montgomery 
County  v.  Gupton,  139  Mo.  303,  39  S. 
W.  447.  All  we  need  to  say  of  the 
case  cited  is  that  it  was  decided  in 
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1897  and  before  the  Statute  was 
amended  so  as  to  give  the  county  a 
demand  or  claim  against  the  estate 
of  the  insane  person.  hat  the 
Supreme  Court  held  in  that  case,  is 
well  shown  in  paragraphs  1 and  2 of 
the  syllabi  of  the  39  S,  W.  at  page 
447.  The  1927  amendment.  Laws 
1927,  p.  98,  R.  S.  1939,  Sec.  500, 
supplied  the  very  defect  pointed 
out  in  the  Gupton  case.  The  Judg- 
ment must  therefore,  be  affirmed.” 


C0ITCLTJ3I0TT 


From  the  examination  of  authorities  touching  upon  the 
question  involved  and  the  facts  as  you  give  them,  we  con- 
clude as  follows:  the  county  court  may  require  the  estate 
to  pay  for  the  upkeep  of  an  insane  indigent  patient  previ- 
ously admitted  to  a state  institution  as  a county  patient 
and  supported  by  the  county. 


Respectfully  submitted. 


L.  I..  '/tCRRIS 

Assistant  Attorney-General 


APPROVED: 


ROY  IfodTTRICX 

Attorney-General 


LE::F3 


Right  of  Civil  Authorities  to  try  soldier 
for  Civil  offense  in  time  of  war. 


SOLDIERS : 
CRIMINAL  LAV.': 


August  3,  1943 


Hon.  9.  Logan  Mnrr 
Prosecuting  Attorney 
Mor  an  County 
Versailles,  Missouri 


FI  LED 

37 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion  under  date  of  July  2 Li,  1943.  Restating  your 
roquest  for  the  sako  of  brevity,  you  inquire  if  a person 
now  a member  of  the  armed  forces  in  this  country,  home  on 
a furlough  and  indicted  for  murder  may  be  apprehended  whilo 
on  his  furlough  for  the  crime  committed  by  him,  as  shown  by 
the  indictment,  prior  to  his  Induction  into  the  armed  forces? 
Also,  docs  the  fact  that  he  enlisted,  pending  the  return  of 
the  indictment,  grant  him  any  iiranunlty? 


Under  date  of  August  10,  1941,  thi3  derartment  ren- 
dered an  opinion  to  B norable  James  L.  Paul,  Prosoc  'tin.'  At- 
torney of  McDonald  County,  holding  ti  nt  civil  courts  have 
jurisdiction  concurrent  v/lth  military  courts  to  try  for  vi- 
olations of  civil  lav/s.  However,  this  opinion  deals  oxily 
y/ith  conditions  during  times  of  pcaco  since,  at  that  time, 
there  Lad  boen  no  declaration  of  war  by  Congress, 


It  is  conceded  that  military  courts  are  created 
primarily  for  punishment  of  military  offenses.  However, 
the  decisions  hold  that  ti  is  does  not  give  the  exclusive 
Jurisdiction  to  such  courts  but  that  they  often  have  con- 
c iri'Ont  Jurisdict 1 on  for  civil  offenses.  As  a rule,  for 
civil  offenses,  the  decisions  generally  hold  that  which- 
ever court,  the  military  or  civil,  that  first  takes  Juris- 
diction for  tlr  offenso,  will  not  be  disturbed  by  the  other 
court  for  the  same  ffense. 


In  CaldY/ell  v.  Parker,  40  S.  Ct.  388,  252  U,  S,  376, 
64  L,  Ed,  621,  the  Court,  in  a very  comprehensive  opinion, 
held  that  updor  Section  1546,  Article  74  of  the  Articles  of 
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War,  It  did  not  give  the  military  authorities  exclusive 
jurisdiction  in  time  of  war  of  offenses  committed.  In  vio- 
lation of  State  laws,  by  persons  in  the  military  service, 
but  that  the  State  Courts  also  have  jurisdiction.  In  so 
holding  the  Court  said: 


"It  follows,  ther  fore,  that  the  con- 
tention as  to  the  enlargement  of  mil- 
itary power,  as  the  mere  result  of  a 
3tate  of  war,  and  the  consequent  com- 
plete destruction  of  3tate  authority, 
are  without  merit,  and  that  the  court 
was  right  in  so  deciding  and  hence 
its  Judgment  must  be  and  it  is  affirmed.” 


In  Ex  parte  Ko  ster,  206  Pac.  116,  56  Calif.  App. 
621,  the  Court  held  that  notwithstanding  Article  74  of  the 
Articles  of  var , requiring  a soldier  to  be  delivered  to 
civil  authorities  for  trial  for  an  alleged  crime,  except  in 
time  of  war,  the  jurisdiction  of  military  courts  over  a sol- 
dier is  not  exclusive  of  the  civil  court  even  during  time  of 
war,  if  the  soldier  was  stationed  within  one  of  the  states 
where  the  civril  courts  were  functioning  and  where  no  actual 
hostilities  were  in  progress.  In  the  Articles  of  War  con- 
tained in  Chapter  36,  Title  10,  I.S.C.A.  are  numerous  acts 
which  come  under  civil  offenses  and  are  not  specifically 
regulated  are  covered  by  two  very  broad  provisions,  namely 
Sections 1567  and  15€£.  Section  1567  (article  95)  reads: 


”Any  officer  or  cadet  who  is  convicted  of 
conduct  unbecoming  an  officer  and  a gen- 
tleman shall  be  dismissed  from  the  service.” 


Section  1568  (article  90)  reads  aa  follows: 


"Though  not  mentioned  in  those  articles, 
all  disorders  and  neglects  to  the  preju- 
dice of  good  order  and  military  disci- 
pline, all  conduct  of  a nature  to  bring 
discredit  upon  the  military  service,  and 
all  crimes  or  offenses  not  capital,  of 
which  p'  rsons  subject  to  military  law  may 
bo  guilty,  shaJ  1 be  taicen  cognizance  of 
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by  a general  or  special  or  summary 
court-martial,  see  rein  to  the  na- 
ture and  degree  of  the  offense,  a. id 
punished  at  the  discretion  of  3uch 
court, M 


It  was  hold  In  Carter  v.  Hoberts,  20  S.  Ct,  713, 

177  U,  S.  49G,  44  L.  Ed.  861,  ti.at  where  an  offense  Is 
specifically  provided  for  in  my  Articles  of  fc.'ar  prior  to 
Article  96,  the  grr:  t of  jurisd^  ct.’  on  to  a court-martial  to 
try  and  punish  such  offense  is  conferred  by  tie  particular 
Article  which  mentions  it  and  not  by  Article  96  providing 
for  trial  and  punishment  of  all  offenses,  not  capital,  and 
all  disorders  though  not  mentioned  in  previous  Articles, 

All  offenses  not  capital  or  othernise  provided  for  under 
Section  1568,  supra.  Article  96,  come  under  the  jurisdiction 
of  the  military  authorities. 


Another  provision  cont  ined  in  tile  Articles  of  War, 
hereinabove  referred  to,  clearly  inoicatos  that  civil  courts 
have  a right  to  punish  soldiers  for  civil  offenses,  Section 
1546  reads: 


"When  any  person  subject  to  military 
la*,  except  one  who  is  held  by  the  mil- 
itary authorities  to  answer,  or  who  is 
awaiting  trial  or  result  of  trial,  or 
who  is  undergoing  sentence  for  a crime 
or  offense  punishable  under  tiese  arti- 
cles, is  accused  of  a crime  or  offense 
co  mitted  wi thin  he  , eograrhical  limits 
of  the  States  of  the  Union  and  the  Dis- 
trict of  Columbia,  and  punishable  by  the 
laws  of  the  land,  the  co  ending  officer 
is  required,  except  in  time  of  v/ar,  up- 
on application  duly  made,  to  use  his  ut- 
most endeavor  to  deliver  over  such  ac- 
cused person  to  the  civil  authorities, 
or  to  aid  the  officers  of  justice  in  ap- 
prehending ant  sccurln,,  him,  in  order 
that  he  may  be  brought  to  trial.  Any 
conu:  nding  officer  'J  o upon  such  appli- 
cation refuses  or  willfully  ne  lects, 
except  in  time  of  war,  to  deliver  over 
such  accused  person  to  tl  c civil  author- 
ities or  to  aid  the  officers  of  justice 
in  apprehem  in,  and  securing  him  shall 
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be  dismissed  from  the  3erlve  or  suffer 
such  other  .uni shiner t a3  a corn* t-m art ial 
may  direct, 

"When,  under  ti  o provisi-ns  of  this  ar- 
ticle, delivery  is  i.ade  to  the  civil  au- 
thorities of  an  offender  undergoing  sen- 
tence of  a court-martial,  s ich  delivery, 
if  followed  by  conviction,  shall  be  held 
to  interrupt  the  execution  of  the  sentence 
of  the  court-martial,  and  the  offender  shall 
be  returned  to  military  custody,  after  hav- 
ing answered  to  the  civil  authorities  for 
his  offenso,  for  the  completion  of  the  said 
court-martial  sentence," 


Section  1564  of  tj  e sane  Articles  provides  t.  at  such 
persons  who  commit  rape  or  murder  are  subject  to  death  or  im- 
prison! .out  for  life  os  a court-martial  may  direct,  but  that 
such  crimes  committed  in  times  of  peace,  within  the  State, 
shall  not  bo  tried  by  court-martial.  Section  1564  provides: 


"Any  person  subject  to  military  law  who 
commits  murder  or  rape  shall  suffer  death 
or  lmprl sonraent  for  life,  as  a court-mar- 
tial may  direct;  but  no  person  shall  be 
tried  by  court-martial  for  murder  or  rape 
committed  within  t;  e , eographical  limits 
of  the  States  of  the  Union  and  the  Dis- 
trict of  Columbia  in  time  of  peace," 


Howevor,  the  Courts  have  held  that  under  such  a provi- 
sion and  also  Section  154C,  supra,  that  tic  military  courts  do 
not  havo  cxcl  isive  jurisdiction  over  such  crimes  in  time  of 
war.  In  J.  S,  v,  Hirsch  (D.C,)  254  Fod.  109,  110,  it  was  said 

that : 


"*  ■>  ->  Under  this  lav;  both  courts-martial 
and  civil  courts  necessarily  respected 
the  Jurisdiction  which  was  being  exer- 
cised by  the  other,  and  the  court  first 
apprehending  the  defendant  was  thus  able 
to  proceed  with  a trial,  without  reference 
to  the  concurrent  jurisdic  tion  of  the  oth- 
er. In  the  same  way  double  Jeopardy  was 
avoided,  * *■»*■»•**" 
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In  McKIttrick  v.  Brown,  85  S.  ft.  (2d)  385,  1.  c.  390 
and  3 1,  the  Court,  In  reviewing  decisions  of  the  Supreme 
Court  of  the  Uni led  States  on  the  phrase  "except  in  time  of 
war",  contains  In  certain  provis'ons  in  the  Articles  of  tear, 
held  that  the  decisions  Indicate  that  such  Articles  confer 
upon  the  States  a prior  Jurlsdic  tion  to  try  such  persons  for 
criminal  offenses  cognizable  by  them,  except  in  areas  affected 
by  military  operations  or  where  military  law  ha3  been  declared 
or  where  civil  authority  Is  totally  suspended  or  obstructed. 

In  so  holding  the  Court  said: 


"It  would  sem  that  the  Instant  case 
comes  squarely  within  the  first  excep- 
tion in  the  above  article.  The  prisoner 
Is  a person  su  Ject  to  military  law;  he 
Is  held  by  the  military  authorities  to 
answer  for  a crime  punishable  under  tho 
articles  of  war;  be  Is  awaitin  trial. 

We  cannot  find  that  this  particular  part 
of  the  article  has  over  been  judicially 
construed.  But  In  Caldwell  v.  Parker, 
supra,  the  Supreme  Court  of  the  United 
States  reviewed  the  history  of  the  arti- 
cles of  war  and  declared  the  meaning  and 
effect  of  the  other  exception  ’except  In 
time  of  war*  appoarin  In  article  74.  'fhe 
opinion  (252  U.  S.  376,  loc.  cit.  387,  40 
S.  Ct.  388,  loc.  cit.  391,  64  L.  Ed.  621, 
loc.  cit.  625)  expresses  grave  doubt 
’whether  It  was  the  purpose  of  Confess, 
by  the  words  "except  In  tine  of  war"  * * 

* to  do  more  than  to  reco  nize  the  right 
of  the  military  authorities,  in  time  of 
war,  within  tho  areas  affected  by  mili- 
tary operations  or  where  martial  law  wn3 
controlling,  or  where  civil  authority 
was  either  totally  suspended  or  obstructed, 
to  deal  with  the  crim  s specified  — a 
doubt  which,  if  solved  a ainst  the  aasump- 
t on  of  general  military  power,  would  dem- 
onstrate, not  only  the  Jurisdiction  of  the 
st  to  courts  (in  the  case  under  aa Judica- 
tion) , but  tiit  entire  absence  of  jurisdic- 
tion in  tl  e military  tr  ibunals. * In  other 
words,  the  opin  on  indicates  a view  that 
the  spirit  and  purpose  of  the  articles  of 
war  wa3  to  confer  upon  the  state  courts  a 
prior  or  paramount  jurisdiction  to  try 
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persons  in  th'  military  service  for  crim- 
inal offense 3 cognizable  by  them,  except 
in  areas  affected  by  military  operatons, 
or  wl  ere  i ortial  law  been  declared,  or 
where  civil  authority  is  totally  s sponded 
or  obstructed.  Ana  if  this  be  true  in  time 
or  war « all  the  more  should  it  be  true 
where  the  only  reason  supporting  the  mili- 
tary authorities  in  ret;  ining  Juriauic tion 
against  the  state  courts  is  that  they  had 
first  asserted  it," 


Just  recently,  in  United  States  et  al,  v,  Matthews, 
Vol,  49  Fed,  Supp.,  page  203,  1.  c,  205-206,  a Uniucd  States 
District  Court  handed  down  a decision  which  holds  that  the 
existence  of  war  does  not  give  military  courts  exclusive  Jur- 
isdiction o\er  proceedings  against  « soldier  who  had  been 
arrested  and  held  in  custody  by  State  officers  on  a charge  of 
rape,  and  that  State  officers  could  not  be  deprived  of  their 
custody  by  habeas  corpus.  Of  course,  in  that  case  the  mili- 
tary authorities  had  not  instituted  any  proceedings  against 
the  soldier  for  the  same  crime  or  intimated  that  they  intended 
to  do  so,  or  that  by  tho  civil  authorities  assumin  custody 
of  saiu  soldier  did  it  in  any  manner  interfere  with  the  prose- 
cution of  tho  crime.  Had  the  military  authorities  exercised 
any  such  authority,  then,  no  doubt,  t litary  authorities 
would  have  precedence  over  the  State,  In  ao  holding  the  Court 
said: 


"In  the  argument  on  ehslf  of  the  peti- 
tioners it  is  urged  that  in  Argicle  74 
of  the  Articles  of  tfar,  9S  set  out  in  Sec- 
i 1546  of  10  ' ,S,C,A«,  priority  is  be- 
stowed on  the  Military  Authorities  to  have 
custody  of  all  pe  sons  in  tho  military  ser- 
vice in  time  of  war  regardless  of  any  crimes 
such  persons  may  cons  it  while  engage'  In 
such  military  sc  vice  a alnst  tho  peace  and 
dignity  of  the  State,  Much  emphasis  Is 
placed  on  the  words  In  tills  section  1 ex- 
cept in  time  of  war,* 

"This  section  and  its  history  shows  unmis- 
takenly  to  this  court  that  the  section  was 
deal  nated  only  to  modify  what  had  the  eto- 
fore  been  tho  absolute  and  unqualified  duty 
of  the  military  authorities  to  surrender 
over  to  the  State  authorities  on  der.iand,  in 
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time  of  peace  and  war,  persona  in  the 
military  service  who  were  charged  with 
certain  offenses  a_alnst  the  laws  of  the 
Stat  • This  language,  • except  in  time 
of  war,1  only  relieved  the  military  au- 
thorities of  what  had  theretofore  been 
its  duty,  upon  proper  application  by  tt.e 
State,  to  uso  its  utmost  endeavor  to  do- 
liver  over  sue-  accused  person  to  the 
civil  authorities. 

"It  Is  not  contended  on  behalf  of  the  pe- 
titioners that  the  military  courts  have 
tho  exclusive  jurisdiction  to  bring  a sol- 
di or  to  trial  for  the  crime  of  rape.  It 
is  conceded  that  the  State  has  Jurisdic- 
tion to  try  him,  but  it  is  contended  that 
by  reason  of  the  language  In  the  statu to 
’except  in  time  of  war**  the  jurisdiction 
of  the  State  must  bo  suspended  or  vacated 
on  the  demand  of  the  military  authorities 
for  the  custody  of  the  soldier. 

"*«•»«**»«*«* 

"•It  follows,  therefore,  that  the  conten- 
tion as  to  the  enlargement  of  military 
power,  as  tho  mere  result  of  a state  of 
war,  and  the  consequent  complete  destruc- 
tion of  state  authority,  are  without  merit 
and  that  the  c urt  was  right  in  so  decid- 
ing and  hence  its  Judgment  roust  be  and  it 
Is  affirmed.'" 


CONCLUSION 


Therefore,  it  Is  the  opinion  of  tills  department  that 
a soldier  on  furlough,  during  a period  while  this  country  Is 
at  war,  wh  has  been  charged  v/Ith  committin  such  an  offenso 
against  the  State,  mny  be  taken  Into  custody  If  the  military 
authorities  have  not  charged  him  with  the  same  offense. 

There  may  be  some  extenuating  circumst  nces  whorein  the  mil- 
itary authorities  may  be  entitled  to  tho  custody  of  such  sol- 
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dlcr. 


Respectfully  submitted. 


A B . Y . IIA  'I-IETT,  JR. 
Assistant  Attorney  General 


A • 1 VEDs 


ROY  I.icKITxRICK 
Attorney  General 
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Ur,  Wilburn  . arsiiall 
Circuit  Clerk  and  Ex-officio 
Recorder  of  Deeds 
Ray  County 
Richmond,  Lila  sour! 


Dear  Sir: 


Tills  is  to  acknowledge  receipt  of  your  letter  of 
August  20th,  1943,  in  which  you  request  the  opinion  of 
this  department.  Your  letter  is  as  follows: 


"Am  asking  for  information,  regarding 
a deputy  I have,  who  is  nineteen  years 
of  age. 

"Some  one  has  brought  up  the  question 
as  to  the  legality  of  her  signing  instru- 
ments for  me,  which  are  brought  in  for 
recording. 

"Would  appreciate  your  opinion  of  this 
matter,  • * * ■ * » »* 


From  your  letter  it  appears  tliat  you  desire  to  know 
whether  or  not  the  acts  of  your  deputy,  who  is  nineteen 
years  of  age,  are  legal  and  binding.  We  understand  that 
your  deputy  lias  been  duly  appointed  by  you,  as  such  deputy, 
and  that  the  appointment  lias  been  approved  by  the  court  or 
by  the  Judge  in  vacation. 

Ray  County,  by  the  last  decennial  census,  lias  a popula- 
tion of  18,504,  and,  under  Section  13147,  R.  D.  Ho,  1939,  as 
amended  by  the  Laws  of  Missouri  1941,  at  page  525,  there  is 
created  an  office  of  recorder  in  each  county  in  the  state 
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containing  19,000  lnhablta.it a or  more,  which,  office  shall 
be  3tyled  "the  orrice  of  the  recorder  of  deeds.'  It  la 
provided  by  Ccctlon  13149,  It.  3.  lio*  1939,  as  a..ondod  by 
the  Laws  of  Missouri  1941,  at  page  525,  a3  follows: 


"The  clerics  of  the  circuit  courts  shall 
be  ex  officio  recorders  In  their  respec- 
tive counties,  except  In  counties  con- 
taining 19,000  inhabitants  or  more." 


Therofure,  your  office  falls  under  that  classification  and 
is  designated  as  'circuit  clerk  and  ex  officio  recorder  of 

deeds." 

Under  Article  1,  Chapter  92,  R.  5.  Ho.  1939,  the  article 
pertaining  to  cleras  of  courts  of  record,  wo  find  Section 

13299,  which  provides  as  follows: 

» 


"livery  clerk  .nay  apj>oint  one  or  more 
deputies,  to  be  approved  by  tlie  judge 
or  Judges,  or  a majority  of  them  in 
vacation,  or  by  the  court,  who  sliall 
be  at  least  seventeen  years  of  age  and 
Iiave  all  other  qualification::  of  their 
principals  and  take  the  like  oath,  and 
may  in  the  name  of  their  principals 
perform  the  duties  of  clerk;  but  all 
clerics  and  their  sureties  3liall  be 
responsible  for  t e conduct  of  their 
deputios 


Under  tills  section  you  aru  authorized  and  empowered  to  ap- 
point as  your  deputy  a person  at  least  seventeen  years  of 
age  who  lias  all  of  tlie  other  qualifications  which  are  neces- 
sary for  you  to  have  as  circuit  clerk. 


C Oh  C Lli  3 1 ON 


It  is,  therefore,  our  opinion  that  the  acts  of  your  dep- 
uty, who  is  nineteen  years  of  age  and  who  possesses  all  of 
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the  other  qualifications  which  you,  as  circuit  clerk, 
possess,  and  whoso  appointment  has  been  approved  by  tho 
Judge  or  by  the  court  or  the  circuit  In  which  Ray  County 
Is  now  situate,  aro  valid  and  binding  in  all  res  acts. 


respectfully  submitted. 


COVELL  R.  JUSHITT 

Assistant  Attorney-General 
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PROSECUTING  ATTORNEYS : Should  not  accept  employment  to 

appear  for  clients  before  County  Court. 


October  4,  1943 


Hon.  Gordon  J.  Massey 
Prosecuting  Attorney 
Ozark,  Missouri 

Dear  Mr.  Massey: 


FILED 

57 


Under  date  of  Seotember  29,  1943,  you  wrote  this 
offioe  requesting  an  opinion  as  follows: 

"Please  advise  me  whether  or  not  the 
proseouting  attorney  of  a county  pan 
represent  petitions! s in  the  proceed- 
ings of  establishing  a new  road. 

"I  take  the  position  that  since  the 
prosecuting  attorney  represents  the 
oounty  court  he  cannot  represent  the 
petitioners." 

It  would  seem  that  the  position  you  take  is  the 
correct  one. 

The  procedure  for  the  establishment  of  roads  is 
found  in  Article  1,  Section  46,  R.S*  Mo.  1939.  The 
first  sentence  of  Section  8473  is  as  follows: 


"Applications  for  the  establishment  of 
all  public  roads,  exoept  state  roods, 
shall  be  made  by  petition  to  the  oounty 
court.*  * *" 

The  prosecuting  attorney  is  the  legal  advisor  of 
the  oounty  oourt.  Seotlon  12944,  R.  8.  Mo.  1939,  as 
follows: 


"He  shall  proseoute  or  defend,  as  the  oase 
may  require,  all  oivil  suits  in  whioh  the 
oounty  is  interested,  represent  generally 
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the  county  in  all  matters  of  law,  investigate 
all  claims  against  the  oounty,  draw  all  con- 
tracts relating  to  the  business  of  the  county, 
and  shall  give  his  opinion,  without  fee,  in 
matter 8 of  law  in  ~wi7fch~  the  oounty  Is  interest- 
ed, and ~in  Writing  when  demanded',  to  VKe  county 
court,  or  any  jud^e  thereof,  except  Tn  counties 
in  which  there  may  be  a oounty  counselor.  He 
■hall  also  attend  and  crosscuts,  on  behalf  of 
the  state,  all  cases  before  justices  of  the 
peace,  when  the  state  is  made  a party  thereto: 
Provided,  county  courts  of  any  county  in  this 
state  owning  swamp  or  overflowed  lands  may  em- 
ploy special  counsel  or  attorneys  to  represent 
said  county  or  counties  in  prosecuting  or  de- 
fending any  suit  or  suits  by  or  against  said 
oounty  or  counties  for  the  recovery  or  preser- 
vation of  any  or  all  of  said  swamp  or  overflowed 
lands,  and  quieting  the  title  of  the  said  county 
or  counties  thereto,  and  to  pay  suoh  special 
counsel  or  attorneys  reasonable  compensation 
for  their  services,  to  be  paid  out  of  any  funds 
arising  from  the  sale  of  said  swamp  or  overflowed 
lands,  or  out  of  the  general  revenue  fund  of  said 
county  or  counties."  (Under scorings  ours) 

As  the  legal  advisor  of  the  county  court  if  called 
upon  by  the  court  or  any  member  thereof,  it  would  be  his 
duty  to  advise  the  court  on  matters  of  law  in  connection 
with  the  filing  and  determining  of  a petition  to  open  a 
road. 


In  Sharswood  on  legal  ethics  the  following  brief 
quotation  is  taken  from  page  83: 

"Now  the  lawyer  is  not  merely  the  agent  of 
the  party;  he  is  an  officer  of  the  court. 

The  party  has  a right  to  have  his  case  de- 
cided upon  the  law  and  the  evidence,  and  to 
have  every  view  presented  to  the  minds  of 
the  judges,  which  can  legitimately  bear  upon 
the  question." 

It  is  impossible  to  see  how  a prosecuting  attorney 
could  act  as  the  legal  advisor  of  the  oounty  court  and 
fairly  and  impartially  advise  the  court  upon  the  law  on 
one  hand,  and  on  the  other  hand  represent  petitioners 
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before  the  court,  and  try  to  lay  before  the  court  only 
such  things  as  would  be  favorable  to  the  side  of  the 
petitioners. 


Conclusion 


It  is  our  conclusion  that  a prosecuting  attorney  should 
not  accept  employment  to  represent  petitioners  before  the 
county  court  who  are  petitioning  the  opening  or  establish- 
ment of  a public  road  as  this  would  place  the  prosecuting 
attorney  in  the  position  of  attempting  to  represent  two 
different  parties  in  the  same  transaction  where  there  ni^ht 
be  a diversity  of  interest. 


Respectfully  submitted 


Y.r.  0.  Jackson 

Assistant  Attorney-General 


APPROVED: 


At t or n ey -Gene r al 
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PI.  OB  ATE  JUDGES. 

salary 

GOUi TY  BUDGET 


Probate  Judge's  Salary  may  be  paid 
out  of  current  Budget  if  there  is  a 
surplus,  otherwise  cut  of  the  1944 
revenue'. 


October  7,  1943 


Honorable  Joseph  V.  Massey 
Judge  of  the  Probate  Court 
Van  Buren,  Missouri 


Dear  Sir: 


This  Is  in  reply  to  yours  of  recent  date  wherein 
you  inquire  as  to  the  payment  of  the  salary  of  Probate 
Judges  under  Senate  Bill  #4,  of  the  62nd  General  Assembly, 
and  especially  the  duty  of  the  Ocunty  Court  in  reference 
to  such  payment  under  the  County  Budget  Act. 

In  your  request  you  state  that  there  has  been  no 
provision  for  the  payment  of  this  salary  under  the  current 
Budget . 


The  Act  goes  into  effect  on  November  22,  1943, 
so  the  salary  from  November  22,  to  December  31,  1943, 
is  Included. 

Section  13404a  of  said  Senate  Bill  #4,  provides 
for  the  payment  of  the  annual  salary  of  the  Probate  Judge 
in  equal  monthly  instalments  and  requires  the  feeB  of 
the  office  to  be  turned  into  the  County  Treasury  at  the 
end  of  the  month  in  which  they  are  collected. 

xhe  question  here  is  similar  to  the  question  whic  h 
was  before  the  Supreme  :'ourt  in  the  case  of  Gill  v.  Buchanan 
County,  346  Mo.  599.  In  that  case  the  salary  involved  was 
that  of  a Judge  of  the  County  Court.  The  action  for  the 
back  salary  claimed  due  was  brought  long  after  the  year 
in  which  the  obligation  for  the  salary  accrued. 

The  court  held  under  the  facts  in  that  case  that 
the  provisions  of  the  constitution.  Sec.  12,  Art.  10, 
would  not  be  violated  in  paying  this  back  salary.  At 
1.  c.  605,  the  court  said: 

"***  However,  our  conclusion  is  that  a 
county's  liability  for  a county  officer's 
salary  is  Incurred  not  Just  when  each  monthly 
installment  thereof  is  payable,  but,  inso- 
far as  the  constitutional  provision  herein 
invoked  Is  concerned,  the  whole  amount,  due 
and  payable  during  each  year,  must  be  con- 
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sidered  from  the  beginning  of  the  year. 

This  must  be  true  because  the  annual 
amount  of  such  salary  Is  fixed  by  the 
Legislature  and  no  ether  officer  or 
officers  have  authority  to  change  It, 
either  before  or  after  It  is  due  and 
payable.  (Nodaway  County  v.  Kidder, 

344  Mo.  795,  129  S.  W.  (2d)  857;  State 
ex  rel,  Rothrum  v.  Darby,  345  Mo.  1002,  137 
S.  V.  (2d)  532.)  Certainly  such  annual 
obligations  imposed  upon  the  county  by  the 
Legislature  would  be  valid  from  the  first 
of  the  year,  if  within  the  limits  of  the 
constitutional  provisions  fixing  the  county's 
authority  to  raise  revenue  during  each  year 
to  pay  them;  and  no  part  of  any  such  obliga- 
tion could  become  invalid  m rely  because  the 
county  court  decided  to  incur  other  obli- 
gations for  different  purposes  during  the 
year 

I’hen  the  Court  in  refering  to  the  Budget  Act  as  it 
applied  to  the  question  there  said* 

H ***Def endant  also  contends  that  plaintiff 
is  not  entitled  to  recover  because  there  was 
not  a sufficient  amount  provided  in  the  1934 
county  budget  fer  county  court  salaries,  to 
pay  salaries  of  $4500.00  each.  (0nly«840  more 
than  the  total  of  salaries  figured  at  $3000.00 
each  was  included  in  the  salary  fund  for  the 
county  court.)  However,  as  hereinabove  noted, 
salaries  of  county  Judges  are  fixed  by  the 
Legislature  and  the  Constitution  prevents 
even  the  Legislature  from  changing  them  during 
the  terms  for  which  they  were  elected.  Surely, 
the  County  Court  cannot  change  them,  by  either 
inadvertently  or  intentionally  providing 
greater  or  less  amounts  in  the  salary  fund  in 
the  budget.  The  action  of  the  Legislature 
in  fixing  salaries  of  county  officers  Is  in 
effect  a direction  to  the  county  court  to 
include  the  necessary  amounts  in  the  budget. 
Such  statutes  are  not  in  conflict  with  the 
County  Budget  law  but  must  be  read  and  con- 
sidered with  it  in  construing  it.  They 
amount  to  a mandate  to  the  county  court  to 
budget  such  amounts.  Surely  no  mere  fail- 
ure to  recognize  in  the  budget  this  annual 
obligation  of  the  county  to  pay  such  sal- 
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arise  could  set  aside  this  legislative 
mandate  and  prevent  the  creation  of 
this  obligation  imposed  by  proper 
authority.  Certainly  such  obligations 
imposed  by  the  Legislature  were  Intended  to 
have  priority  overother  items  as  to  which  the 
county  court  had  discretion  to  determine 
whether  or  not  obligations  concerning  them 
should  be  incurred.  They  must  be  considered 
to  be  in  th#  budget  every  year  because  the 
Legislature  has  put  them  in  and  only  the  Leg- 
islature can  take  them  out  cr  take  out  any 
part  of  these  amounts.  This  court  has  held 
that  the  purpose  of  the  County  Budget  Lew 

was  "to  compel  county  courts  to  comply 

with  the  constitutional  provision.  Section 
12,  Article  10w  by  providing  "ways  and  means 
for  a county  to  record  the  obligations  In- 
curred and  thereby  enable  It  to  keep  the 
expenditures  within  the  income."  (Traub  v# 
Buchanan  County,  341  Mo.  727,  108  S.  V#  (2d) 

340.)  To  properly  accomplish  that  purpose, 
mandatory  obligations  imposed  by  the  Legis- 
lature and  other  essential  charges  should 
be  first  budgeted,  and  then  any  balance 
may  be  appropriated  for  other  purposes  as  to 
which  there  is  discretionary  power.  Failure 
to  budget  funds  for  the  full  amount  of  sal- 
aries due  officers  of  the  county,  under  the 
applicable  law,  which  the  county  court  must 
obey,  cannot  bar  the  right  to  he  paid^the 
balance.  Instead,  it  must  be  the  discre- 
tionary obligations  incurred  for  other  pur- 
poses which  are  invalid,  rather  than  the 
mandatory  obligation  imposed  by  the  same 
authority  which  .imposed  the  budget  requirements. 
We,  therefore,  hold  that  a county  court’s 
failure  to  budget  the  proper  amounts  necessary 
to  pay  In  full  all  county  officer’s  sal- 
aries fixed  by  the  Legislature,  does  not  af- 
fect the  county '8  obligation  to  pay  them. ***" 

By  the  same  reasoning  the  County  court  would  be  author- 
ized to  pay  this  salary  out  of  next  yearns  budget  if  there  is 
not  a sufficient  balance  in  classes  4,  5,  tr  6 of  the  Budget. 


Hon.  J.  V.  Massey 


-4- 


Oct.  7,  1943 


Tills  salary  item  could  be  classed  as  an  emergency 
Item  and  be  paid  under  Glass  5 ol'  the  budget  Act  if  funds 
are  available  in  that  class.  If  funds  are  not  available 
in  any  class , then  as  stated  under  the  buchanan  County 
case,  supra,  this  salary  could  be  set  up  and  paid  out  un- 
der the  1944  budget. 


CONCLUSION 


Prom  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  the  claim  for  the  probate  Judge's  salary  is  a 
valid  and  enforceable  demand;  that  if  there  is  a surplus  in 
the  anticipated  revenue  for  the  year  1943,  over  and  above 
all  necessary  charges,  a warrant  for  such  unpaid  salary 
may  be  issued  payable  out  of  Class  4,  5 or  6,  if  such  sur- 
plus exists  in  either  of  such  classes,  or  unclaimed  balances 
in  Classes  1,  2,  3,  and  4,  may  be  transferred  to  Class  b to 
pay  same. 


Respectfully  submitted 


TYTh,  W.  UHTON 
assistant  Attorney  General 


AP  itOVLDj 


ROY  McKI  - /’RICK 
Attorney  General 
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PROBATE  JT  E,3 : 
LIMITATION  jN 
COMPENSATION  : 


Probate  Judges'  coir  asation  limited  to 
annual  compensation  of  Circuit  Judge  for 
same  county  for  judicial  services » 


January  16,  1945 


Hon*  W*  C.  McDonald 
Judge  of  the  Probate  Court 
Warrensburg,  Missouri 


Honorable  Sir: 

We  acknowledge  receipt  of  your  letter  of 
8th,  last,  requesting  an  opinion  as  follows* 


January 


"May  I ask  an  opinion  of  you?  Under  the 
law  the  Probate  judge  may  retain  fees  in 
an  amount  equal  to  compensation  of  Circuit 
Judge  from  all  sources  for  each  particular 

year  Sec  13404— — — les3  $1200*00 

expenses* 

"Judge  of  this  District  from  all  sources  in 
the  aggregate  $6000*00-- less  the  $1200. 00- 
leaving  $4800*00  which  we  figure  the  pro- 
bate judge  is  entitled  too. 

"We  feel  we  are  right  in  our  construction 
of  the  law  but  would  like  to  have  your 
opinion  or  0 K ill  the  matter*" 


Section  13398  of  R.  S.  Mo.,  1939  contains  general 
provision  for  the  collection  and  levy  of  fees  in  connection 
with  the  operation  of  fee  offices* 

The  fees  of  probate  judges  are  established  by  Sec- 
tion 13404  of  R.  S.  Mo.,  1939,  and  this  section,  after 
setting  out  in  detail  the  specific  fees  for  different 
services  and  acts,  provides  furthers 


that  whenever,  after  deducting 
all  reasonable  and  necessary  expenses  for 
clerk  hire,  the  amount  of  fees  collected  in 
any  one  calendar  year  by  or  for  any  one  pro- 
bate judge  in  any  county  in  this  state,  dur- 
ing his  term  of  office,  and  irrespective  of 
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the  date  of  accrual  of  such  fees,  shall 
exceed  a sum  equal  to  the  annual  compen- 
sation In  the  aggregate  from  all  sources 
and  for  all  duties  by  virtue  of  the  office, 
except  the  $1,200*00  allowed  for  expenses 
when  holding  circuit  court  in  other  coun- 
ties, provided  by  law  for  a judge  of  the 
circuit  court  having  jurisdiction  in  such 
county,  then  it  shall  be  the  duty  of  such 
probate  judge  to  pay  such  excess  less  ten 
per  cent  thereof,  within  thirty  days  after 
the  expiration  of  such  year,  into  the  treas- 
ury of  the  Gounty  in  which  such  probate 
judge  holds  office,  for  the  benefit  of  the 
school  fund  of  such  county}  and  whenever 
at  any  time  after  the  expiration  of  the 
term  of  office  of  any  probate  judge  the 
amount  of  fees  collected  by  or  for  him, 
irrespective  of  the  date  of  accrual,  shall 
exceed  the  sum  equal  to  the  aforesaid 
annual  compensation  provided  for  a judge 
of  the  circuit  court  having  jurisdiction 
in  such  county.  It  shall  be  the  duty  of 
such  probate  judge  to  pay  such  excess, 
and  all  fees  thereafter  collected  by  or 
for  him  on  account  of  fees  accrued  to  him 
as  such  probate  judge  less  ten  per  eent 
thereof,  within  thirty  days  from  the  time 
of  collection,  into  the  county  treasury 
for  the  benefit  of  the  school  fund*  * * 


The  probate  judge  must  rely  entirely  upon  statutory 
authority  for  the  collection  of  his  fees,  and  has  no  common 
law  rights  thereto* 


"The  rule  is  established  that  the  right 
of  a public  official  to  compensation  must 
be  founded  on  a statute.  It  is  equally 
established  that  such  a statute  is  strict- 
ly construed  against  the  officer*  Nodaway 
County  v.  Kidder,  Mo.  Sup.,  129  S.  W*  2d 
857}  Ward  v.  Christian  County,  341  Mo* 
1115,  111  S.  W.  2d  182  * * * * 
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"After  some  litigation  and  resulting  amend- 
ment of  the  statute  it  is  now  established 
that  the  annual  compensation  of  a circuit 
judge  received  ’from  all  sources  and  for 
all  duties  by  virture  of  (his)  office,’ 
which  is  made  the  basis  of  the  amount  of 
fees  to  be  retained  by  a probate  judge  in- 
cludes such  compensation  as  a circuit  judge 
may  receive  as  a jury  commissioner.  State 
ex  rel.  and  to  Use  of  Jasper  County  v. 

Gass,  317  Mo.  744,  296  S.  W.  431.  Conse- 
quently the  stipulation  of  the  parties  is 
proper  as  it  conforms  with  this  ruling. 

There  can  be  no  dispute  that  in  addition  a 
probate  judge  is  entitled  to  ten  per  cent 
of  the  excess  funds  collected  under  the  plain 
wording  of  the  statute *M 

Smith,  Judge  v.  Pet Pi a County,  136  S. 
vJ.  ("2d)  282. 


It  must  be  borne  in  mind,  however,  that  the  amount 
retained  by  the  judge  for  any  one  year  must  have  been  col- 
lected during  that  year. 


" -st-  <?«•  -st-  a The  limitation  is  only  on.  the  feo.s 
collected  and  not  on  the  fees  earned  during 
the  year.  For  example,  if  the  amounts  col- 
lected for  the  first  and  second  years  of 
the  term  each  were  less  than  the  limit  and 
then  the  amount  collected  for  the  third 
year  was  in  excess  of  the  limit,  the  excess 
could  not  be  applied  to  extinguish  the  defi- 
cits of  the  two  previous  years.  Under  the 
plain  and  unambiguous  meaning  of  the  proviso 
such  excess  must  be  paid  to  the  county  and 
this  is  so  even  though  the  excess  was  creat- 
ed by  fees  earned  during  the  previous  years 
of  the  term.  The  condition  ’irrespective 
of  the  date  of  accrual’  as  applied  to  the 
annual  collections  determines  this.  There 
is  no  basis  for  the  contention  that  an 
average  yearly  amount  equal  to  the  salary 
of  a circuit  judge  should  be  maintained. 

The  amount  collected  in  one  year  has  no 
bearing  on  amounts  collected  in  other  years. 

■?{■  -II- 

Smith,  Judge  v.  Pettis  County,  supra. 
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The  court,  in  the  above  case,  held  that  fees  for 
solemnizing  marriages  are  not  fees  assessed  for  judicial 
services  and,  therefore,  do  not  come  within  the  limitations 
imposed  by  statute  and  do  not  have  to  be  accounted  for  as 
other  fees. 


w * «■  * * There  is  included  under  Section 
11782,  which  specifies  the  fees  of  probate 
Judges,  an  items  *Por  solemnizing  a marr- 
iage ......  $2.00.*  But  this  must  be 

considered  with  Section  11776,  which  allows 
fees  for  services  rendered  in  discharging 
the  duties  imposed  by  law  and  requires  the 
clerk  of  the  court  to  keep  account  of  fees 
accruing  in  matters  * pending  in  their  said 
courts.*  This  is  the  only  item  in  the  en- 
tire list  which  does  not  pertain  to  a Judi- 
cial matter.  It  is  our  opinion  that  the 
duty  imposed  by  this  section  to  account 
for  fees  means  the  fees  assessed  for  judi- 
cial services.  Our  decision  in  City  of  St, 
Louis  v.  Sommers,  148  Mo.  398,  50  S.  W, 

102,  Involving  such  similar  facts  and  stat- 
utes is  peculiarly  apposite  here.  # * #n 
Smith,  judge  v.  Pettis  County,  supra . 


Allowances  to  a circuit  judge  for  expenses  may  not 
be  considered  in  determining  the  amount  of  his  compensation 
for  the  purpose  of  determining  the  amount  of  fees  to  be  re- 
tained by  a probate  judge  as  his  compensation. 

"The  trial  court.  In  determining  how  much 
compensation  the  circuit  judges  received, 

added  to  t he  $2,000  paid  by  the  state  the 
$1,200  allowed  for  expenses,  making  a total 
of  $3,200,  which,  deducted  from  the  $4,500 
referred  to  in  section  6640,  fixed  the  com- 
pensation of  the  jury  commissioner  at  $1,300, 

The  exception  of  the  $1,200  allowed  for  ex- 
penses in  the  amendment  to  section  10991, 

R.  S.  1919  (Laws  of  1921,  p.  599),  does  not 
apply  to  the  probate  judge  of  Jasper  County, 
for  it  Is  an  allowance  to  the  circuit  judges 
for  expenses  when  holding  court  in  counties 
other  than  in  the  county  in  which  the  judge 
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resides.  The  circuit  judges  of  said  county 
do  not  hold  court  in  other  counties.  How- 
ever, the  $1,200  allowed  for  expenses  is 
not  an  allowance  for  services  of  any  kind." 

State  ex  rel.  and  to  Use  of  Japser 

County  v.  Gass  et  aX*,  29 fT” S.  W.  431, 

¥32. 


CONCLUSION 


It  is  our  opinion  that  probate  judges  of  the  state 
may  retain  as  compensation  for  their  services,  after  de- 
ducting all  reasonable  and  necessary  expenses  for  clerk 
hire,  the  amount  of  fees  collected  in  any  one  calendar  year 
by  or  for  any  one  probate  judge,  and  irrespective  of  the 
date  of  accrual  of  such  fees,  an  amount  equal  to  the  annual 
compensation  provided  by  law  for  judge  of  the  circuit  court 
having  jurisdiction  in  such  oounty,  except  allowances  to 
said  circuit  judge  for  expenses,  and  in  addition  thereto, 
the  probate  judge  may  retain  all  fees  lawfully  collected 
by  him  for  solemnizing  marriages,  assuming,  of  course, 
that  there  is  an  excess  of  fees  collected. 

We  have  not  attempted  to  determine  the  compensation 
received  by  the  judge  of  the  circuit  court  having  juris- 
diction in  your  county,  because  suoh  compensation  varies 
according  to  the  population  of  the  different  counties. 


Respectfully  submitted 


LEO  A.  POLITTE 
Assistant  Attorney  General 


APPROVED i 


ROY  McKITTRICK 
Attorney  General 


LAPtwb 


GENERAL  ASSEMBLY:  Mileage  of  members  attending  session. 


June  2,  1943 


Representative  W.  IT.  McDonald 
and 

Representative  R*  H.  Ridenhour 
House  of  Representatives 
Jefferson  City,  Missouri 


FILED 

6# 


Gentlemen: 


Today  you  have  requested  the  opinion  of  the  Attorney- 
General  upon  the  following: 

"Your  opinion  is  respectfully  requested 
as  to  the  proper  amount  of  mileage  each 
member  of  the  General  Assembly  should 
receive  for  attending  the  present  session. 

"We  understand  that  the  State  Auditor  as- 
certained from  the  State  Highway  Commis- 
sion the  number  of  miles  by  the  State 
Highways  to  the  county  seat  of  each  mem- 
ber's county,  and  has  adopted  that  figure 
for  the  purpose  of  computing  mileage." 


At  the  General  Election  held  on  November  5rd,  1942, 
the  voters  of  our  state  adopted  a new  section  16  to  Article 
IV  of  the  Constitution  and  repealed  old  section  16  and  sec- 
tions 21  and  22  of  such  article.  The  new  section  16  is  as 
follows : 


"The  members  of  the  General  Assembly 
shall  severally  receive  from  the  State 
Treasury  for  their  services  a monthly 
salary  of  one  hundred  and  twenty  five 
dollars  per  month  com  encing  as  of  Jan- 
uary 1st  next  following  the  adoption  of 
this  Section,  and  upon  certification  by 
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the  President  and  Secretary  of  the 
Senate,  and  by  the  speaker  and  chief 
clerk  of  the  House  of  Representatives, 
as  to  the  respective  members  thereof, 
the  State  Auditor  is  hereby  directed 
and  empowered  to  audit  and  the  State 
Treasurer  to  pay  such  compensation 


without  legislative  enactment.  The 
members  of  either  house  shall  also  re 
celve  the  sun  of  one  dollar  (-"T75o)~T 
every  ten  miles  t!aey  3hall  travel  in 
going  to  and  retu'rnlnpr'froia  ihe  '.r  pla 
or  meeTIng,  once  in  eacii  session,'  on 
t;  o most  usual  routeT'1 


(Underscoring  added.) 


The  above  amendment  became  effective  January  1st, 

1943,  and  the  underlined  portion  determines  the  rate  and 
amount  of  mileage  of  legislators.  This  provision  is  self- 
enforcing  (State  ex  rel.  L'cKittricI:  v.  Wyatore,  119  S.  W. 

(2d)  941,  343  Ho.  98),  and  all  prior  statutory  and  Consti- 
tutional provisions  on  the  question  are  invalidated  there- 
by. State  ex  rel.  McKittrick  v.  Bede,  113  3.  W.  (2d)  805, 

342  Mo.  162;  State  ex  rel.  Dongel  v.  Hartmann,  96  S.  W.  (2d) 
329,  339  Ho.  200;  Harsh  v.  Bartlett,  121  S.  W.  (2d)  737, 

343  Ho.  526. 

The  amendment  provides  that  members  of  the  'General 
Assembly  "shall  * receive  the  sum  of  one  dollar  ($1.00) 
for  every  ten  miles  they  shall  travol  in  going  to  and  re- 
turning from  their  place  of  meeting,  once  in  each  session, 
on  the  moot  usual  route."  It  is  noticeable  that  mileage 
is  allowable  for  "miles  they  shall  travel  in  going  to  and 
returning  from  their  place  of  meeting,"  and  not  from  their 
county  seat  to  the  State  Capitol  Building.  Such  wording  is 
definite,  clear  and  certain  and  should  be  given  effect. 
State  ex  inf.  Uorman  v.  Hills,  20  3.  V.'.  (2d)  363,  325  Mo. 
154.  ~ 

Thus,  if  Representative  X lived  five  miles  north  of 
Columbia,  Missouri,  he  would  be  entitled  to  such  five  miles 
in  addition  to  the  distance  by  highway  63  from  Columbia  to 
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the  Stato  Capitol  Building,  as  ouch  highway  Is  apparently 
"the  most  usual  route"  from  Columbia  to  Jefferson  City. 

A3  rrileago  is  allowable  on  the  ba3ia  of  the  most  usual 
routo,  a question  of  fact  roay  ariso.  flioso  words  evidently 
are  not  used  in  a technical  sense  a~d  she  ild  be  understood 
in  their  usual  a id  ordinary  meaning.  State  ox  rel.  Barrett 
v.  iilcohcoclc,  146  3.  W.  40,  241  io.  433 j Btate  ox  rel.  and 
to  the  use  of  Buck  v.  Railway  Co.,  174  S.  VV.  64,  263  wo. 

689.  'fills  language  to  us  indicates  the  route  most  comuonly 
used,  or,  the  most  popular  way.  The  route  might  be  by  high- 
way or  railroad,  defending  upon  general  usage  in  each  instance 
at  the  present  time.  It  does  not  mean,  however,  that  repre- 
sentative X,  hereinabove  alluded  to  illustratively,  could  claim 
mileage  by  rail  or  highway  from  Columbia  to  Kansas  City  and 
thence  to  Jefferson  City,  as  such  would  not  be  the  most  usual 
route  from  his  residence  in  Boone  County  to  Jefferson  City 
and  the  State  Capitol  Building. 

flic  base  designated  in  the  Constitutional  provision  is 
one  dollar  for  every  ter.  miles  legislators  shall  trcvol  in 
going  to  and  returning  from  the  State  Capitol  Building  in 
each  session.  Tills  is  but  another  way  of  saying  that  each 
nembe r shall  be  allowed  ten  cent3  a mile  for  each  mile  trav- 
eled on  the  most  usual  route  from  his  hone  to  t!ie  State 
Capitol  -uilding,  but  only  one  round  trip  shall  be  allowed 
for  each  session.  The  argument  nay  be  advanced  that  the  base 
is  one  dollar  for  each  ten  miles  a d that  any  fraction  under 
ten  niles  would  entitle  a r..e~  ber  to  one  dollar  mileage,  or, 
in  other  words,  that  each  full  tor  mile  unit  would  amount  to 
ono  dollar,  while  a fraction  ovor  a ten  mile  unit  would  like- 
wise entitle  a legislator  to  one  dollar.  . e do  not  believe 
that  the  voters  intended  to  pay  one  dollar  for  a ten  mile 
unit  and  an  additional  dollar  for  two  miles  ia  excess  of  a 
ten  mile  unit,  but  t at  tho  people  actually  intended  tliat 
the  legislators  would  be  compensated  ter  cents  per  mile  for 
the  miles  traveled. 

"Ir.  determining  tho  true  meaning  and  scope 
of  constitutional  and  statutory  provisions, 
the  intent  and  purpose  of  the  lawmakers  is 
of  prl  ary  importance." 

Craves  v.  Burcell,  85  3*  U,  (2d)  543,  1.  c. 

547,  337  ho.  574. 
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The  draftors  of  the  amendment  ovidently  intended  tliat 
members  of  the  General  Assembly  were  to  he  compensated  upon 
the  basis  of  the  milos  actually  traveled  on  tie  mo3t  usual 
route,  which  would  mean  that  the  actual  mileage  is  computed 
upon  the  basis  of  ten  cents,  rather  than  upon  a unit  of  ten 
miles  at  one  dollar. 


COIICLUSIOI? 


In  the  opinion  of  this  department,  members  of  the  Gen- 
eral Assembly  are  entitled  to  mileage  at  the  rate  of  ten 
cents  per  mile  for  each  mile  traveled  in  going  from  their 
hone  to  the  State  Capitol  Building,  end  return  therefrom, 
once  each  session,  or,  mileage  for  one  round  trip,  on  the 
most  usual  or  most  commonly  used  route  at  the  present  tine; 
and,  it  is  a question  of  fact  in  each  instance  a3  to  what 
route  constitutes  the  mo3t  usual  route. 


Respectfully  submitted. 


VAI7E  C.  THURLO 
Assistant  Attorney-General 


APPROVED: 


iroToEiwgffl.’- 

Attomey-General 
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PROSECUTING  ATTORNEY'S:  (1)  Duties  of  prosecuting  attorneys 

relative  to  the  escheat  statutes; 

(2)  Officers  not  allowed  additional 
compensation  for  the  performance 
of  official  duties. 


January  21,  1943. 


Honorable  Robert  I.  Meagher 
Prosecuting  Attorney 
kadis on  County 
Fredericktown,  Missouri 


FILED 

L 'oO 


Dear  kr.  Meagher: 


The  Attorney-General  wishes  to  acknowlodge 
receipt  of  your  letter  of  January  14,  1943,  in  which  you 
request  an  opinion  from  this  Department.  Your  letter, 
omitting  caption  and  signature,  is  as  follows: 

"Mary  Fisher,  a resident  of  this 
County,  died  more  than  a year  ago, 
siczeu  of  real  estate  which  has  been 
appraised  at  v2500.00;  administration 
has  been  had  upon  her  estate  and  all 
debts  paid,  final  settlement  made  and 
the  balance  of  the  personal  property 
has  been  paid  into  the  Escheat  Fund 
of  the  State  of  Missouri,  as  provided 
for  in  Section  621  of  the  1939  Revised 
Statutes  of  Missouri. 

"Mrs.  Fisher* s only  heir  is  Valburga 
Zaplletal,  a sister  who  is  not  a citi- 
zen of  the  United  States  and  who  re- 
sides in  Czechoslavakia . 

"Please  let  me  have  an  opinion  from 
your  department  as  whether  this  is  a 
proper  case  under  Article  One  of 
Chapter  Three  of  the  1939  Revised 
statutes  of  the  State  of  Missouri  for 
the  prosecuting  attorney  to  file  an 
information  and  carry  out  the  require- 
ments of  .lection  620  to  642,  inclusive. 
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1939  novlsed  Statutes  of  Missouri, 
for  said  property  to  be  sold  and  money 
paid  Into  the  Kscheat  Fund. 

"Also,  let  mo  have  an  opinion  as  to 
Section640  which  provides  as  to  whether 
the  compensation  allowed  to  the  Prose- 
cuting Attorney  by  tho  Court  could  be 
retained  by  the  Prosecuting  Attorney  or 
must  said  compensation  be  paid  into  the 
County  Treasury  as  foes  in  criminal 
cases." 

your  request  seems  to  be  in  two  sections,  tho  first 
question  being  as  to  whether  under  the  circumstances  and  facts 
set  out  in  your  letter,  you  should  file  an  information  on 
bOiialf  of  the  State  in  the  Circuit  Court  of  your  county  asking 
that  the  lands  be  eschoatod  to  the  State  of  Missouri.  Ycur 
second  question  is  as  to  whether  or  not  under  Section  640, 

3.  Mo.  1939,  the  prosecuting  attorney  is  entitled  to  the 
compensation  called  for  in  sucn  section  or  whether  it  should 
be  paid  into  the  county  treasury  of  Madison  County. 


I. 

in  answer  to  question  number  one,  this  writer  assumes 
that  the  only  question  involved  relates  to  the  disposal  of  the 
real  estate  which  was  a part  of  the  estate  of  the  person  named 
in  your  request,  since  your  letter  states  that  the  personal 
property  has  been  paid  into  tho  escheat  fun*,  of  the  3tate  of 
Missouri. 


Section  620,  R.  £••  Mo.  1939,  provides  as  follows; 

"If  any  person  die  intestate,  seized 
of  any  real  or  personal  property, 
leaving  no  heirs  or  representatives 
capable  of  Inheriting  the  same;  or, 
if  upon  final  settlement  of  an  executor 
or  administrator,  there  is  a balance 
in  his  hands  belonging  to  some  legatee 


Hon*  Robert  I.  ;.oa  her 


Jan.  2i,  1943 


or  distributes  who  is  a non-rosi- 
aent  or  who  is  not  in  a situation  to 
receive  tiis  same  ana  give  a discharge 
thereof  or  who  doe3  not  appear  by 
himself  or  agent  to  claim  and  receive 
the  saxae;  or,  if  upon  final  settlement 
of  an  assignee  for  the  benefit  of 
cr  iditors,  there  shall  remain  in  his 
possession  any  unclaimed  dividends;  or, 
if  upon  final  report  of  an}  sheriff  to 
the  court,  it  is  shown  that  the  interests 
in  the  proceeds  of  the  sale  of  land  in 
partition  of  certain  parties,  who  are 
absent  from  the  state,  who  are  non-resi- 
dents, who  are  not  known  or  named  in 
the  proceedings,  or  who,  from  any  cause, 
are  not  in  a situation  to  receive  the 
same,  are  in  his  hands  unpaid  and  un- 
claimed; or,  if,  upon  final  settlement 
of  the  receiver  of  any  company  or 
corporation  which  has  been  doing  busi- 
ness in  this  state,  there  is  money  in 
his  hands  unpaid  and  unclaimed,  in  each 
anu  every  such  instance  such  real  and 
personal  estate  shall  escheat  and  vest 
in  the  state,  subject  to  ana  in  accord- 
ance with  the  provisions  of  this  chapter.” 

It  appears  from  the  section  above  quoted  that  if  the 
only  heir  to  the  decedent's  estate  is  not  a citizen  of  the 
United  States  ana  is  not  "in  a situation  to  r ceive"  the 
property  whicn  he  would  be  entitled  to  under  the  statutes  of 
Missouri,  then  tne  property  of  the  aacedent,  both  real  and 
personal,  shall  escheat  ana  vast  in  the  State  of  Missouri. 

Section  625,  xi.  S.  Mo.,  1939,  provides  as  follows: 

wV..xen  the  prosecuting  attorney  shall  be 
informer,  or  have  reason  to  believe, 
that  any  real  estate  within  his  county 
na8  escheated  to  the  state,  and  such 
estate  shall  not  have  been  sold  according 
to  law,  within  five  years  after  the  death 
of  the  person  last  seiz9d,  for  the  pay- 
ment of  the  debts  of  the  deceased,  he  shall 
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file  an  information  in  behalf  of 
the  state  in  the  circuit  court  of 
the  county  in  which  such  estate  is 
situate,  setting  forth  a description 
of  the  estate,  the  name  of  the  person 
last  lawfully  seized,  the  names  of 
the  terra- tenants  and  persons  claim- 
ing the  same,  if  known,  ana  the  facts 
and  circumstances  in  consequence  of 
which  such  estate  is  claimed  to  have 
escheated  and  alleging  that,  by  reason 
thereof,  the  state  of  Missouri  hath 
right  to  such  estate." 

The  section  just  sat  out  above  sets  out  the  duties 
of  the  prosecuting  attorney  where  he  is  informed  or  knows 
of  his  own  knowledge  that  there  is  property  in  his  county 
which,  unaer  certain  circumstances , cannot  be  received  by 
the  legal  heir.  From  your  letter  requesting  this  opinion 
it  appears  that  the  only  hair  of  Mrs.  Fisher  is  a resident 
of  Czechoslavakin  and  is  incapable  of  receiving  the  property 
which  she  is  lawfully  entitled  to.  It  further  appears  from 
your  letter  that  you,  as  Prosecuting  \ttorney  of  Madison 
bounty,  had  been  informed  or  through  your  own  knowledge  are 
aware  of  such  fact  and.  that  there  is  property  in  your  county 
which  she  would  be  entitled  to  if  she  were  capable  of  inh  ri- 
ting  it.  Section  625,  supra,  provides  that  if  the  prosecuting 
attorney  knows  of  such  condition  that  he  shall  then  file  an 
Information  in  the  circuit  court  of  the  county  wherein  he  is 
an  officer  and  where  the  property  is  located,  requesting  that 
in  view  of  such  circumstances  the  property  should  escheat  to 
the  State  of  Missouri. 

Therefore,  it  is  the  opinion  of  this  Department 
that  under  the  circumstances  ana  facts  as  set  out  in  your 
request,  ana  the  provisions  of  Sections  620  and  625,  that  it 
would  be  your  duty  as  Prosecuting  Attorney  to  file  such  infor- 
mation as  called  for  in  Section  625. 


II. 

The  second  question  about  which  you  request  an 
opinion  is  as  to  whether  or  not  you  are  entitled  to  retain 
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the  compensation  allowed  the  prosecutin'-  attorney  in  Section 
640,  H.  5.  do.  1939. 

Under  anti  by  virtue  of  Section  12939,  R.  S.  ho. 
1939,  the  prosecuting  at  Lome}  of  your  county  is  entitled 
and  shall  receive  a certain  specif iod  salary.  Thus,  the 
question  whica  you  wish  answered  resolves  itself  into  the 
question  as  to  whether  or  not  a prosecuting  attorney  is 
entitled  to  extra  compensation  in  audition  to  that  allowed 
him  by  law. 


In  the-  recent  case  of  Nodaway  County  v.  Kidder, 

129  S.  • (2d)  857,  344  ko.  795,  the  Supreme  court  of  Missouri 
went  into  this  question  rather  thoroughly  anu  under  the  law  as 
set  out  in  that  case  an  officer  is  not  entitled  to  additional 
compensation  where  his  salary  is  specifically  set  out  by 
statute.  It  is  true  that  if  additional  duties  to  those  specified 
by  statuto  are  placed  upon  an  officer  that  he  may  In  certain, 
instances  receive  additional  fees  or  compensation.  However, 
the  duties  specified  under  the  escheat  statute  have  reference 
to  matters  pertaining  to  and  relating  to  the  official  duties 
of  the  prosecuting  attorney  and  the  services  rendered  pursuant 
to  such  statutes  are  within  the  scope  of  said  official  duties. 

As  stated  in  Nodaway  County  v.  Kidder,  cited  above,  public 
policy  requires  that  a public  officer  be  denied  additional' 
compensation  for  performing  official  duties. 

Therefore,  it  Is  the  opinion  of  this  Department  that 
the  compensation  to  the  prosecuting  attorney  as  specified  in 
Section  640,  R.  S.  do.  1939,  shall  not  be  retained  by  the  prose- 
cuting attorney  but  shall  be  paid  into  the  treasury  of  Madison 
County  as  foes  in  criminal  cases  are  paid. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 

As  s i s tan t A 1 1 orney -General 


APP.tQV  D: 


ROY  McKITTRICK 
Attorney-General 


JSP lEG 


TAX  SALL  OF  LAND  FOR 

DELII:  UEIII  TAXES : 


Right  to  redeem — limitations 


July  19,  1943 


Honorable  W.  L.  Mong 
County  Colleotor 
Callaway  County 
Fulton,  Missouri 

Dear  Sir* 


FILED 
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Wo  are  in  refteipt  of  your  letter  of  July  9,  1943,  re- 
questing an  opinion,  whioh  letter  is  as  follows* 

“Would  you  please  send  us  your  opinion  on 
this  natter,  We  have  fbur-  pieces  of  prop- 
erty in  this  County  that  was  sold  in  the 
19: :8  November  land  sale.  This  property  was 
sold  under  the  Trustees  of  the  Missouri 
Methodist  foundation  A was  bought  by  Henry 
M.  Lampkin.  After  about  four  years  tie 
Trustees  oame  to  this  offioe  to  redeem  said 
property,  at  this  time  H.  U.  Lumpkin  had 
„ not  demanded  a deed.  I told  the  trustees 

tho  redemption  period  was  two  years  and 
tliat  they  could  not  redeem  after  that 
period  was  up.  they  in  turn  told  me  that 
after  four  years  the  property  would  revert 
baek  to  them.  The  next  day  II.  M.  Lampkin 
oame  in  and  demanded  a deed,  saying  he  had 
entered  the  armed  service  before  tho  four 
years  were  up  and  that  his  Business  ceased 
on  the  day  he  entered  the  service. 

“Do  we  give  Mr.  Lampkin  a deed  or, 

"Do  we  let  the  trustees  redeem  said  land. 

& if  they  redeem  it,  must  they  pay  Hr. 

Lampkin  the  amount  he  paid  at  the  sale  plus 
interest.  Would  you  please  give  U6  this 
opinion  on  this  natter  at  your  earliest 
convenience.  Thanking  you  in  advance,  I 
remain." 

Section  11149,  R.  S.  Mi  souri  1939,  providing  for  a period 
of  redemption,  is  as  follows* 
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"If  no  person  shall  redeen  the  lands  sold 
for  taxes  within  two  years  from  the  sale, 
at  the  expiration  thereof,  and  cm  pro- 
duction of  certificate  of  purchase,  and 
in  oase  the  certificate  covers  only  a 
part  of  a tract  or  lot  of  land,  then  ac- 
companied with  a survey  or  description 
of  such  part,  made  by  the  county  surveyor, 
the  collector  of  the  county  in  which  the 
sale  of  such  lands  took  place  sha  1 exe- 
cute to  the  purchaser,  his  heirs  or  as- 
signs, in  the  nane  of  the  state,  a con- 
veyance of  the  real  estate  so  sold,  which 
shall  vest  in  the  grantee  an  absolute  es- 
tate in  fee  simple,  subject,  however  to 
all  clains  thereon  for  unpaid  taxes  except 
such  unpaid  taxeB  existing  at  time  of  the 
purchase  of  said  lands  and  the  lien  for 
which  taxes  was  inferior  to  the  lien  for 
-axes  for  which  said  tract  or  lot  of  land 
was  sold.  In  making  such  conveyance,  when 
two  or  more  parcels,  tracts,  or  lots  of 
land  are  sold  for  the  non-payment  of  taxes 
to  the  same  purchaser  or  purchasers,  or 
the  same  person  or  persons  shall  in  anywise 
become  the  owner  of  the  certificates  there- 
of, all  of  such  parcels  shall  be  included 
in  one  deed." 

fhe  manner  of  redemption  is  set  out  in  Section  11145,  R. 

S.  Missouri  1939,  which  is  as  follov7st 

"The  owner  or  occupant  of  any  land  or  lot 
sold  for  taxes,  or  any  other  persons  hav- 
ing an  interest  therein,  may  redeem  the 
same  at  any  time  during  the  two  years 
next  ensuing,  in  the  following  manner » By 
paying  to  the  county  collector,  for  the 
use  of  the  purchaser,  his  heirs  or  assigns, 
the  full  sum  of  the  purchase  money  named 
in  his  certificate  of  purchase  and  all  the 
oosts  of  tho  sale  together  with  interest 
at  tho  rate  specified  in  such  certificate, 
not  to  exceed  ten  per  centum  annually, 
with  all  subsequent  taxes  which  have  been 
paid  thereon  by  the  purchaser,  his  heirs 
or  assigns,  with  interest  at  the  rate  of 
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eight  per  centum  per  annum  on  such  taxes 
subsequently  paid,  and  in  addition  there- 
to the  person  redeeming  any  land  shall 
pay  the  costs  inoident  to  entry  of  recit- 
al of  such  redemption.  Upon  deposit  with 
the  county  collector  of  the  amount  neces- 
sary to  redeem  as  herein  provided,  it 
shall  be  the  duty  of  the  county  collector 
to  mail  to  the  purchaser,  his  heirs  or  as- 
signs, at  the  last  postoffiee  address  if 
known,  and  if  not  known,  than  to  the  ad- 
dress of  the  purchaser  as  shown  in  the 
record  of  the  certificate  of  puNfesso, 
notice  of  suoh  deposit  for  redemption. 

Such  notice,  given  as  herein  provided, 
shall  stop  payment  to  the  purchaser,  his 
heirs  or  assigns,  of  any  further  interest 
or  penalty.  In  oase  the  party  purchasing 
said  land,  his  heirs  or  assigns,  fails  to 
take  a tax  deed  for  the  land  so  purchased 
within  six  months  after  the  expiration  of 
the  two  years  n xt  following  the  date  of 
salo,  no  interest  shall  be  charged  or  col- 
lected from  thfc  redemptianer  after  that 
time," 

Section  11147,  R,  S.  Missouri  1959,  contemplates  that  the 
owner  nay  redeem  the  land  sold  after  more  than  two  years  has  expired 
sinoe  the  date  of  the  sale,  which  is  evidenced  by  the  concluding 
sentence  of  said  section,  which  is  as  follows*  "*  * Ho  compensation 
shall  be  allowed  for  improvements  made  before  the  expiration  of  two 
years  from  the  date  of  sale  for  taxes." 

An  extensive  discussion  of  these  sections  of  the  law  is 
found  in  the  very  recent  cu30  of  Hobson  v,  Elmer,  et  al.,  (M  » Sup., 
1942),  163  3.  77.  (2d)  1020.  ihe  discussion  is  so  comprehenvise  that 
wo  quote  at  length  from  said  cuset 

"The  first  question  presented  is  whether 
or  not  the  owner  of  property  wdeh  has 
been  sold  for  taxes  may  redeem  the  sane 
at  a time  more  than  two  years  subsequent 
to  the  sale  dace.  It  will  be  noted  that 
in  the  present  case  no  effort  at  all  to 
redeem  was  made  within  the  two-year 
period  nor  indeed  until  practically  the 
end  of  the  fourth  year.  In  fact  the 
plaintiff *3  guardian  had  not  obtained 
legal  title  to  the  premises  until  about 
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a month  prior  to  -Hie  attempted  redemption. 

The  answer  to  the  question  thus  raised  will 
depend  upon  a construction  of  certain  sec- 
tions of  the  Jones-. 'unger  /'at.  It  will  be 
recalled  that  under  that  act  lands  upon 
which  the  taxes  have  beoone  delinquent 
are  advertised  for  sale  by  the  collector. 

The  purchaser  at  such  salo  is  not  given  a 
deed  direetly  but  receives  instead  a 
certificate  of  purchase  whieh  he  may  not 
prcsant  to  the  collector  until  two  years 
have  elapsod  since  the  sale.  At  the  end 
of  this  two-year  period  he  is  required  to 
present'  the  certificate,  to  pay  subne- 
quently  accrued  taxes  and  certain  fee*  and 
is  then  given  a f e-simplo  deed  to  the 
property.  . e have  held  that  after  the 
salo  and  until  the  execution  of  the  col- 
lector’s deed  legal  title  remains  vested 
in  the  record  owner  of  the  lands,  subject 
to  a power  in  the  certificate  holder  to 
obtain  a deod  by  following  the  procedure 
provided  for  in  Sections  11149  and  11150, 

R.  S.  Mo.  1959  (Mo.  R.S.A.  Sections  11143, 
11150) . Cf.  Donohoe  v.  Veal,  19  Mo.  SSlj 
Kohle  v.  llobson,  215  Ho.  213,  114  S.  T». 

952 i Hilton  v.  Smith,  154  Ho.  499,  35  S.W. 
464,  55  S.  IV.  1157  (all  deoided  under 
former  statuses).  ><e  have  also  said  that 
the  rif^it  of  the  oertifioate  holder  is  in 
e nature  of  an  equitable  title  similar 
to  that  of  a vendee  under  a ountract  of 
salo.  State  ex  rel.  City  of  St.  Louis  v. 

Saumann,  348  o.  164,  155  S.  W«  2d  31,  loc* 
oit*  34.  Obviously  the  title  of  the  original 


owner  may  be  transferred  subject  to  the 
equities  of  the  certificate  holder,  ihe 
right  ox  the  original  own  or  to  redeem  tTie 
property  and  tlicroby "destroy  ;ho  panpr~o? 
he  certificate  holder  to  ootain  a foe- 


si  nlc  title  is  ;~rantcd'"o>y  lioctToT  11 14 5 , 

R • u . (Com”S . A.  8oc  t i on 

lll45 ) , 3 detoraine  when  that  ri  t ;ht 


expires  we  must  construe  the  provisions 
of  l^iat  section.  The  opon<n(-  sentence 


of  the  section  last  cited  reads  as  fol- 


lovrst  *Tlie  owner  or  occupant  of  any  land 


or  lot  sold  for  taxes,  or  any  other  per- 
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sona  having  an  interest  t:  orein,  nay 
redeem  the  same  at  any  tine  during  the 
two  years  next  ensuing,  in  the  follow- 
ing maimer. 1 The  statuto  than  sets  out 
the  requirements  that  the  rodenptianer 
must  meet.  He  shall  pay  the  collector 
for  the  use  of  tko  purchaser  the  amount 
of  the  original  bid,  the  costs  of  sale 
and  inter ost  at  a rate  specified  in  the 
certificate  of  sale  which  sliall  not 
exoe  d tan  per  cent.  Upon  such  redemp- 
tion the  eolleotor  is  required  to  notify 
the  purchaser  thereof  and  the  mailing  of 
this  notice  stops  the  running  of  interest. 
Then  follows  this  provision*  *In  oase  the 
party  purchasing  said  land,  hie  heirs  or 
assigns,  fails  to  take  a tax  deed  for  the 
land  so  purchased  within  six  months  after 
the  expiration  of  the  two  years  next  fol- 
lowing the  data  of  sale,  no  interest  shall 
be  charged  or  collected  from  the  rodenpt- 
tioner  after  that  tine.* 

•Section  11147,  R.  S.  Mo.  1939  (Uo.  R.8. 

A.  Section  11147),  suet  also  bo  read  in 
connection  with  the  above-quoted  provisions* 
This  section  requires  the  rod  -optioner  to 
pay  to  the  certificate  holder  the  value 
of  any  lasting  and  valuable  improvements 
placed  an  the  land  by  him,  but  it  con- 
cludes with  the  following  provision* 

*Ho  compensation  sliall  be  allowed  for 
improvements  made  beforo  the  expiration 
of  two  years  from  the  date  of  sale  for 
taxes. * Uhile  the  first  sentence  of  Sec- 
tion 11145,  supra,  a parently  limits  the 
right  of  redemption  to  a period  of  two 
years  following  the  salo,  such  a con- 
struction is  negatived  by  the  last— quoted 
words  of  the  section  and  by  the  proviso 
contained  in  Section  11147,  supra.  If 
the  right  of  redemption  absolutely  ceases 
at  -the  end  of  two  years  there  would  be  no 
purposo  in  a provision  that  the  redemp- 
tion er  could  not  je  charged  interest  after 
the  end  of  tho  two  years  and  it  would  be 
unnecessary  to  state  that  the  redemtioner 
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waa  not  required  to  make  compensation  for 
improvements  placed  on  the  land  before  the 
expiration  of  two  years  and  impliedly  that 
he  was  required  to  make  such  compensation 
after  the  end  of  the  two  years,  if  he 
oould  not  redeem  at  all  after  the  end  of 
the  two  years. 

"T.'e  must,  however,  also  take  into  consider- 
ation the  language  of  Section  11149,  R.S. 
lio.  1939  (l£o.  R.S. A.  Section  11149) j 'If 
no  person  shall  redeem  the  lands  sold  for 
' taxes  within  two  years  from  the  sale,  at 
the  expiration  thereof,  * * * the  col- 
lector of  the  county  in  which  the  sale  of 
such  lands  took  place  sha  1 execute  to 
the  purchaser  * * * a conveyance  of  the 
real  est  te  so  sold,  which  shall  vest  in 
the  grantee  an  absolute  estate  in  fee 
simple • • 


"There  is  one  manner  and,  in  our  opinion, 
only  one  manner  in  which  these  seemingly 
conflicting  provisions  may  be  harmonized. 
We  construe  them  to  neon  that  the  owner 
of  the  lands  has  an  absolute  power  of  re- 
demption which  cannot  be  defeated  by  the 
purchaser  during  and  up  to  the  end  of  the 
two-year  period.  Thereafter  the  purchaser 
has  a right  to  obtain  a collector's  deed  at 


any  time  within  the  next  two  years  )>y  com- 
plying with  the  various  statutory  provi- 


sions* to-witi  by  producing  to  the  col< 
lector  his  certificate  of  purchase,  pay 
ing  the  subsequently  accrued  taxes  and 
legal  fees  and  demanding  his  deed.  If, 
after  the  end  of  the  two-year  period  am 
beforc~*t!Te  puroKasor  lias  con;. lied  with 
uhese  conditions,  prooedont  to  obtaining 
his  deed,  the  outer  or  transferee  appiii 
for  a redemption  and  rakes  the  required 


Section  205  of  the  Federal  Soldiers  and  Sailors  Relief 

ct,  as  amended,  is  as  follows: 


"The  period  of  military  service  shall  not 
be  included  in  computing  any  period  now 
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or  hereafter  to  be  limited  by  any  law, 
regulation,  or  order  for  the  bringing 
of  any  action  or  proceeding  in  any 
court,  board,  bureau,  oaraaission,  de- 
partment, or  other  agency  of  government 
by  or  against  any  person  in  military 
service  or  by  or  gainst  his  heirs,  exe- 
cutors, administrators,  or  assigns, 

■whether  such  cause  of  action  or  the  right 
or  privilege  to  institute  such  action  or 
proceeding  shall  have  accrued  prior  to  or 
during  the  period  of  suoh  service,  nor 
shall  any  part  of  such  period  which  oc- 
curs after  the  date  of  enactment  of  the 
Soldiers*  and  Sailors*  Civil  Relief  Act 
Amendments  of  1942  be  included  in  can- 
. puting  any  period  now  or  hereafter  pro- 
vided by  any  law  for  the  redemption  of 
real  property  sold  or  forfeited  to  en- 
force any  obligation,  tax,  or  assessment,*" 

This  section  probably  relieves  a person  in  the  armed  forces  from 
tiie  limitation  oontained  in  Section  11137,  R,  S.  Missouri  1959, 
whioh  is  as  follows: 

"In  all  oases  where  lands  have  been  or 
may  hereafter  be  Bold  for  delinquent 
taxes,  penalty,  interest  and  costs  and 
a corbifioi  te  of  purohaso  has  been  or 
may  hereafter  be  issued  it  is  hereby 
made  the  duty  of  suoh  purchaser,  his 
heirs  or  assigns,  to  cause  a deed  to  be 
executed  and  placed  on  record  in  the 
proper  oounty  within  four  years  from 
the  date  of  said  salet  Provided,  that 
on  failure  of  said  purohasaj  his  heirs 
or  assigns  so  to  do,  then  and  in  that 
oase  the  amount  due  such  purchaser  shall 
cease  to  be  a lien  on  eaid  lands  so  pur- 
chased as  herein  provided," 

We  believe  also  that  Section  301  of  the  Soldiers  and  Sail- 
ors Relief  Act  night  also  be  applicable  beo&use  contracts  are 
speoifically  mentioned  therein .and  in  the  or  so  of  Hobson  v,  Elmer, 
supra,  tile  Court  held  that  the  right  of  a certificate  holder  "is  in 
the  nature  of  an  equitable  title  similar  to  tht  of  a vendee  under 
a oon tract  of  sale." 
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The  rule  of  construction  of  legislation  for  relief cf  soldiers  and 
sailors  is  well  stated  in  volume  130  A*L*£t*  page  776  an  follow*  t 

"It  has  beon  held  that  it  was  not  the 
legislative  intent  that  the  remedial 
purpose  of  the  Soldi  re*  and  oailors* 

Civil  itglief  Act  should  be  defeated  by 
o narrow  or  tochnioal  construction  of 
the  language  used*  Thus,  in  Clark  v« 
ec ; ionic s * American  hat.  bank  (1922] 

CCA  8th)  262  F.  589,  it  v.as  hold  that  a 
statute  of  this  nature  should  be  liberally 
construed  in  favor  of  the  rights  jf  the 
nan  engaged  in  military  sorvioe,  absorbed 
by  the  exacting  duties  required  of  !xim, 
and  nuble  to  give  attention  to  mi  tters 
of  private  business.  ****#" 

Vie  are  obliged  to  make  our  conclusion  conditional  because  the 
facts  sot  out  in  your  letter  are  incomplete  rnd  indefinite,  especially 
as  to  dates. 


COTJCLTSI  ? IS. 

It  is  the  opinion  of  this  dap.  rtment  that  the  o-  mors  were  entitled 
to  redeuu  the  property  after  the  two-year  period  had  expired  and  before 
the  certificate  holder  had  complied  with  the  requirements  of  the  law 
and  demanded  the  deed,  and  the  collector  was  in  error  in  advising  them 
that  they  could  not  redeem  after  two  -errs  ad  elapsed*  Whether  or  not 
the  ovaaerc  v.e.  e eady  and  willing  t comply  ith  the  law  ©oncoming  a 
refund  to  the  certificate  holder  of  the  purchase  money  and  interest  is 
a question  of  faot  not  stated  in  your  letter* 

If  the  owners*  tender  of  redemption  was  sufficient,  no  question 
of  the  limitatio is  contc  ne  in  faction  11137,  supra,  will  be  involved* 

If  the  owners  had  been  allowed  to  redeem  on  the  date  it  ms  first 
demanded  by  them  It  appears  from  your  letter  that  it  would  have  been 
made  within  the  four-year  >oriod  nd,  therefore,  ;ir*  Lumpkin  would  have 

the  ri  -ht  to  his  lien  for  refund  and  interest. 

If  the  owners  had  made  no  propor  attampt  to  redeem  within  four 
years  after  the  sale  and  the  certificate  holder  entered  the  armed  ser- 
vices of  this  country  before  the  four  years  had  expired  the  oertifioate 
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holder’s  lien  would  be  kept  alive  by  the  Soldiers' and  Sailors*  Relief 
Act*  In  such  a case,  the  owners  vrould  still  be  entitled  to  redeem  if 
they  tendered  the  taxes  and  interest  before  the  certificate  holder 
made  proper  demand  for  a deed*  \ 

Respectfully  submitted 

I ^ 

LEO  A. POLITER 

Asristant  Attorney  General 

APPROVED t 


ROY  MoKITTRiCK 
Atto mey  General 


LAPiDA 


TAXATION  AND  R ’.VENUE:  County  cl8rks  duty  to  extend  real  estate 

taxes  to  tne  proper  road  and  school 
districts;  both  real  estate  and  personal 
property  shall  oe  placed  on  sar.e  list. 


October  27,  1943 


Honorable  Emory  C • iladlln 
Prosecuting  Attorney 
Barry  County 
Cassvllle,  Missouri 


FILED 

b 0 


Dear  Mr,  Medlin: 

i 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  October  19,  1943,  in  whioh  you  request 
an  opinion  of  this  department.  This  request,  omitting  caption 
and  signature,  is  a3  follows: 

"I  would  like  to  have  an  opiniqn  on 
whose  duty  it  is  to  place  the  school 
district  numbers  and  tho  road  district 
numoers  on  the  real  estate  tax  books 
made  oy  the  assessor. 

"I  would  like  to  know  if  it  is  the  duty 
of  the  assessor  or  the  County  Clerkj 
also  we  would  like  to  have  an  opinion 
in  regard  to  the  assess ment  of  real 
estate,  whether  the  assessor  should  place 
both  personal  property  and  real  estate  on 
the  same  list," 

Your  letter  contains  a request  for  our  opinion  on 
two  questions,  which  we  will  take  up  in  order. 


I. 

The  first  of  these  queries  is  whether  it  is  the  duty 
of  the  county  olerx  or  the  assessor  to  "place  the  school  and 
the  road  district  numbers  on  the  real  estate  tax  cooks."  From 
you r question  we  assume  that  your  problem  is  as  to  whose  duty 
it  is  to  extend  the  taxes  to  the  road  and  school  districts. 
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It  is  the  duty  of  the  county  clerk  to  deliver  to 
the  assessor  on  the  first  day  of  June  of  ovary  odd  numbered 
year,  the  assessor's  book  of  the  last  assessment  of  real 
estate.  This  is  provided  by  Section  10964,  R.  S.  Mo.  1939, 
which  is  as  follows : 

"The  clerk  of  the  county  court  shall 
deliver  to  the  assessor,  on  or  before 
the  first  day  of  June,  1881,  and  every 
two  years  thereafter,  the  assessor's 
book  of  the  Inst  assessment  of  real 
estate,  and  the  list  of  taxaole  lands 
furnished  by  the  register  of  lands,  and 
take  his  receipt  therefor;  and  the 
assessor,  as  soon  as  he  shall  have  com- 
pleted his  assessment  aid  made  his 
assessor's  books  for  the  year,  shall 
return  the  whole  of  such  papers  and 
documents  to  the  clerk*" 

The  assessor  is  also  furnished  the  proper  book  for 
use  in  the  assessment  of  real  estate.  This  Is  provided  by 
Section  10973,  R.  f.  Mo.  1939.  Such  section,  in  part,  provides 
as  follows: 


"In  all  counties,  except  the  city  of 
St.  Louis,  the  assessor  shall  oe  pro- 
vided with  two  books,  one  to  be  call 3d 
the  'real  estate  book,'  and  the  other 
to  oe  called  the  'personal  assessment 
book.*  The  *real  estate  book'  shall  con- 
tain all  lands  subject  to  assessment. 

After  these  books  have  been  furnished  the  assessor, 
it  then  becomes  his  duty  to  assess  the  real  estate  in  his  county 
under  the  provisions  of  Section  10950,  R.  s.  Mo.  1939,  as 
follows  j 

"The  assessor  or  his  deputy  or  deputies 
shall  between  the  first  days  of  June  and 
January,  and  after  being  furnished  with 
the  necessary  books  and  blanks  by  the 
county  clerk  at  the  expense  of  the  county, 
proceed  to  take  a list  of  the  taxable  per- 
sonal property  and  real  estate  In  his 
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county,  town  or  district,  and  assess 
the  value  theroof,  in  the  manner  follow- 
ing to  wit  a * * *" 

When  the  assessor  has  made  his  assessment  as  pro- 
vided in  the  last  mentioned  section  of  the  statute,  he  then 
returns  the  books  to  the  county  clerk  under  the  provisions  of 
Section  10964,  supra. 

At  the  time  the  assessor  returns  the  books  to  the 
county  clerk,  the  taxes  have  not  been  extended  oy  the  astesscr. 
Nor  do  we  find  any  provision  making  it  the  duty  of  the  assessor 
to  extend  the  taxes  or  to  place  the  school  district  or  road 
district  numoers  on  the  real  estate  books.  However,  under 
Section  11048,  K.  S.  Mo.  1939,  it  is  made  the  duty  of  the  county 
clerk  to  extend  tnese  taxes.  This  provision  is  as  follows: 

"As  soon  as  the  Assessor's  book  shall 
be  corrected  and  adjusted,  the  Clerk 
of  the  County  Court,  except  in  St.  Louis 
City,  shall,  within  ninety  days  there- 
after, oxtend  the  taxes  therein  in  proper 
columns  prepared  for  such  extensions, 
which  book,  with  the  taxes  so  extended 
therein,  shall  be  authenticated  by  the 
seal  of  the  Court  as  the  Tax  book  for  the 
use  of  the  Collector?  and  v.hen  the  Asses- 
sor's oook  is  in  two  or  more  volumes,  such 
extension  shall  be  made  in  all  such  vol- 
umes, and  each  volume  shall  be  authenti- 
cated by  the  Clerk  with  the  seal  of  the 
Court.  And  upon  a failure  to  make  out  such 
extension  of  taxes  in  the  Assessor's  book 
or  oooks,  as  the  case  may  be,  and  deliver 
saie  to  the  Collector  in  the  tL.e  specified, 
the  County  Court  shall  deduct  twenty  per 
centu  l from  the  amount  of  fees  which  may 
oe  due  the  Clerk  for  making  such  extension, 
and  such  Assessor's  book,  with  the  taxes 
so  extended  therein,  shall  be  called  the 
'Tax  Book.*" 

It  will  be  noted  that  the  county  clerk  shall  "extend 
the  taxes  therein  in  proper  columns  prepared  for  such  extensions. 
It  is,  therefore,  the  opinion  of  this  department  that  it  is  the 
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duty  of  the  county  clerk  to  extend  the  taxes  on  the  real 
estate  oook  "to  the  proper  road  and  school  district." 


II. 

The  second  question  is  whether  the  assessor  should 
place  ooth  personal  property  and  real  estate  on  the  sane  list. 
In  the  answer  to  question  one,  re  cited  a portion  of  Pection 
10950,  R.  S.  Mo.  1939.  In  answer  to  this  question,  we  feel 
that  it  is  better  that  the  entlro  section  be  cited,  and  so 
we  call  your  attention  to  its  provisions,  to-wits 

"The  assessor  or  his  deputy  or  deputies 
shall  between  the  first  days  of  June  and 
January,  and  after  being  furnished  with 
the  necessary  books  and  blanks  by  the 
county  clork  at  the  expense  of  the  covin ty, 

, proceed  to  take  a list  of  the  taxaole  per- 

sonal property  and  real  estate  in  his 
county,  town  or  district,  and  assess  the 
value  thereof,  in  the  manner  following  to- 
wlt:  He  snail  call  at  the  office,  place 
of  doing  business  or  residence  of  each 
person  required  by  this  chapter  to  list 
property,  and  shall  require  such  persons 
to  make  a correct  statement  of  all  taxable 
property  owned  by  such  person,  or  under 
the  care,  charge  or  management  of  such 
person,  except  merchandise  which  may  be 
required  to  pay  a license  tax,  being  in 
any  county  of  this  state  in  accordance  with 
the  provisions  of  this  clwp  ter,  and  the 
person  listing  the  property  shall  enter  a 
true  and  correct  statement  of  such  property, 
in  a printed  or  written  blank  prepared  for 
that  purpose;  which  state  ent  after  being 
filled  out,  shall  be  signed  and  sworn  to,  to 
the  extent  required  by  this  chapter  oy  the 
person  listing  the  property  and  delivered  to 
the  assessor.  uch  lists  shalx  contain; 
first,  a list  of  all  the  real  estate  and  its 
value,  to  be  listed  and  assessed  on  the  first 
of  June,  1937,  and  every  year  thereafter, 
anything  in  this  or  any  other  aoctlon  to  the 
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contrary  notwithstanding;  second,  a 
list  of  all  the  livestock,  shoving 
the  numoer  of  horses,  mares,  and  geld- 
ings, and  their  value;  the  number  of 
as.  es  and  jennets,  and  their  value; 
ana  the  number  of  mules  and  their  value; 
the  number  of  neat  cattle,  and  their 
vaL  ue;  the  number  of  sheep,  and  their 
value;  the  number  of  hogs  and  their  value 
and  all  other  live  stock  aid  its  value; 
third,  an  aggregate  statement  of  all  the 
farm  machinery  and  implements,  and  their 
value ;f our th,  a state;aent  of  household 
property,  including  the,  number  of  pianos 
and  other  musical  instrument^  clocks, 
matches,  chains  nnd  appendages,  sewing 
machines,  gold  arid  silver  plates,  jewelry, 
household  and  kitchen  furniture,  and  the 
value  thereof;  fifth,  money  on  hand;  sixth, 
money  deposited  in  any  bank,  or  other  safe 
place;  seventh,  an  aggregate  statement  of 
solvent  notes  unsecured  by  mortgage  or  deed 
of  trust;  eighth,  an  aggregate  statement  of 
all  solvent  notes  secured  by  mortgage  or 
deed  of  trust;  ninth,  an  aggregate  state- 
ment of  all  solvent  bonds,  whether  state, 
county,  town,  city,  township,  incorporated 
or  unincorporated  companies;  tenth,  the 
number  of  bee  colonies  and  their  value;  ten 
and  one-half,  all  motor ' vehicles  and  their 
value;  eleventh,  all  other  property  not 
above  enumerated  (except  merchandise,  Oills 
and  accounts  receivable,  and  other  crodits 
of  a merchant  or  manuf acturer,  arising  out 
of  the  sale  of  goods,  wares  and  merchandise, 
which  have  been  returned  for  taxation,  under 
sections  11309  and  11339,  ii.  S.  1939),  and 
its  value;  under  this  head  shall  be  included 
all  shares  of  stock  or  interest  held  in 
steamboats,  keeluoats,  wharf boats,  and  other 
vessels;  all  toll  bridges,  all /printing 
presses,  type  and  machinery  therewith  con- 
nected, and  all  portable  mills  of  every 
description,  and  all  vehicles  used  in  the 
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transportation  of  persons  (except  of  rail- 
way carriages),  and  all  paintings  and 
statuary,  -and  every  other  species  of 
property  not  exempt  by  law  from  taxation* 

The  word  'list*  as  used  in  ection  10996 
of  this  Chapter  shall  include  all  the  lists 
required  under  this  section  to  be  taken.' 

It  will  oe  noted  that  in  prescribing  what  the  list 
shall  contain,  the  first  thing  mentioned  is  real  estate;  the 
remaining  subsections  are  all  a species  of  personal  property. 
Vile  think  it  clear  that  real  estate  and  personal  property 
shall  be  placed  on  the  same  list  by  the  assessor. 


Conclusion 

Therefore,  it  is  the  opinion  of  this  department,  that 
it  is  the  duty  of  the  county  clerk  to  extend  the  taxes  on  the 
"real  estate  book'  and  place  such  taxes  under  their  proper  road 
or  school  district.  It  is  further  the  opinion  of  this  depart- 
ment that  both  real  estate  and  personal  property  shall  be  placed 
on  the  same  list  oy  the  assessor* 


Respectfully  suomltted, 


JOHN  S.  PHILLIPS 
.ssistant  attorney- General 


APPROVED: 


HOY  McKlTTRICK 
Attorney-General 
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Criminal  costs: 


Upon  acquittal,  even  though  an  instruction 
on  manslaughter  is  given  on  a murder  in 
the  second  degree,  the  State  is  liable 
for  the  costs. 


March  25 , 1945 


honorable  L.  A,  Merrill 
Prosecuting  attorney 
Chariton  County 
i.eytesville,  iissouri 


FILED 

u 


t-ear  ^ir: 


-e  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  March  23,  1943,  in  reference  to  the  pay- 
ment of  criminal  costs. 

The  facts  staled  in  your  request  are  as  follows: 

A charge  of  first  degree  murder  was  filed  in  one 
county  in  the  State  of  Missouri,  and  was  sent  to  an 
adjoining  county  on  a change  of  venue,  where  three  trials 
were  had.  At  the  first  trial  a conviction  was  had,  which 
was  reversed  and  remanded  by  the  Supreme  Court  of  this 
State;  the  second  trial  was  a mistrial;  and  on  the  third 
trial  the  defendant  was  acquitted.  The  first  two  trials 
were  had  upon  an  information  charging  murder  in  the  first 
degree,  and  the  third  trial,  (in  which,  the  acquittal  was 
had)  was  on  an  information  charging  murder  in  the  second 
degree . 

Your  question  is  whether  the  State  of  -lissouri, 
the  county  where  the  case  was  tried,  or  the  county 
where  the  case  originated,  should  pay  the  costs. 

Section  4223  R.  S.  Missouri,  1939,  read3  as  follows: 


”ln  all  capital  cases,  and  ti.ose  in 
which  imprisonment  in  the  penitentiary 
is  the  sole  punishment  for  the  offense, 
if  the  defendant  is  acquitted,  tie  costs 
shall  be  paid  by  the  state;  and  in  all 
other  trials  on  indictments  or  informa- 
tion, if  the  defendant  is  acquitted,  the 
costs  shall  be  paid  by  the  county  in 
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In  which  the  indictment  was  found 
or  information  filed,  excent  when 
the  prosecutor  shall  be  adjudged  to 
pay  them  or  it  shall  be  otherwise 
provided  by  law," 


It  will  be  specifically  noticed  ir  this  section, 
that  it  declares  that  the  Btste  shall  oay  the  costs 
upon  an  acquittal  in  a case  in  which  imprisonment  in 
the  penitentiary  is  jthe  sole  punishment  for  the  offense. 

Section  437B  K.  S.  . issouri,  1939,  reads  as  follows: 


"Upon  the  trial  of  an  indictment  for 
murder  in  the  first  degree,  the  jury 
must  ir quire,  and  by  their  verdict 
ascertain,  under  the  instructions  of 
the  court,  whether  the  defendant  be 
guilty  of  murder  in  the  first  or  sec- 
ond degree;  and  persons  convicted  of 
murder  ir.  the  first  degree  shall  suf- 
fer death,  or  be  punished  by  imprison- 
ment in  the  penitentiary  during  their 
natural  lives;  those  convicted  of  mur- 
der in  the  second  degree  shall  be  pun- 
ished by  imprisonment  ir  the  penitentiary 
not  less  than  ten  years." 


Under  the  above  section  the  sole  punishment  that 
can  be  had  upon  a chaige  of  murder  ir.  the  second  degree 
is  not  less  than  ten  years  r or  more  than  life  in  the  State 
Penitentiary.  'Ihe  language  of  the  two  statutes  are  un- 
ambiguous and  need  no  construction.  It  was  so  held  in 
Berry- Kofron  Cental  Laboratory  Company  v.  smith,  137  S. 

W.  (2d)  452,  545  o.  344. 

Under  the  two  above  sections  4223  and  4378,  the  sole 
punishment  upon  conviction  in  the  case  described  in  the 
request,  and  described  in  the  information , would  be  im- 
prisonment in  the  penitentiary. 

It  is  true  that  the  court  may  instruct  on  manslaugh- 
ter, or  even  as  low  as  common  assault,  but  the  "measuring 
rule"  as  to  who  shall  pay  the  costs  is  set  out  in  the  in- 
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formation  upon  which  the  de.erdant  la  tried.  It  was  so 
held  in  the  case  of  State  ex  rel.  TImberman,  Sheriff, 
v.  Hackmann,  State  Auditor,  257  S.  W»  457,  1.  c.  458, 
302  Wo.  273,  where  the  court  said: 


" k # * From  the  record,  in  the  case 
before  us,  it  can  be  determined  whe- 
ther the  jury  ever  reached  the  question 
of  manslaughter  at  all.  ‘they  may  have 
found  that  thire  was  no  manslaughter 
in  the  case,  and  yet  returned  the  ver- 
dict which  was  returned.  To  our  mird 
the  statute  itself  is  clear  and  plain. 

In  fixing  the  cases  for  which  the  state 
shall  be  liable  for  costs,  in  that  it 
says : 

n,Ir  all  capital  cases,  and  those  in 
which  imprisonment  in  the  peritentiary 
is  the  sole  punishment  for  the  offense, 
if  the  defer  car  t is  acquitted,  the  costs 
shall  be  paid  by  the  state.’ 

"hote  the  Italicized  language  'if  the 
defendant  is  acquitted.'  In  such  a c ase 
it  cannot  be  weil  said  that  the  charge 
In  the  information  is  rot  the  basis  for 
fixing  the  liability  of  the  state.  rihe 
statute  Is  sneaking  of  certain  offer ses, 
and  says.  If  the  defendant  is  acqr  tted 
of  such  offenses,  then  the  state  shall 
pay  the  costs.  It  (the  statute)  says 
nothing  about  what  might  occur  during 
the  trial.  It  Is  dealing  with  the  is- 
sues made  by  the  pleadings.  In  this 
case  the  pleading  up  n the  part  of  the 
state  makes  tie  issue  that  defendant  Is 
guilty  of  murder  in  the  first  degree. 

Ills  plea  of  not  guilty  puts  that  charge 
in  issue.  Jpon  sucH  issue  it  cannot  be 
said  that  the  state  can  refuse  to  pay 
the  costs.  ••  - " 
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The  above  is  the  last  and  ruling  case  upon  the 
payment  of  cost3  under  the  facts  set  out  in  your  request, 
and  under  the  facts  set  out  in  the  above  case. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department, 
that  where  a defendant  is  acquitted  on  an  information 
charging  murder  in  the  second  degree,  that,  even  though 
instructions  on  lesser  charges, which  may  result  in  im- 
prisonment in  the  county  jail,  are  given,  the  State  is 
liable  for  the  costs  and  not  the  county. 


Respectfully  submitted 


W.  J.  ETJRKE 

Assistant  Attorney  General 


Ah  ROY  D BY: 


ROY  L chi rl TRICK 

Attorney  General  of  Missouri 
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l-ROS-iCl  TIIfGr  ATTORNEY:  lay  be  "fee  attorney"  for  the  Reconstruction 

Finance  Corporation. 


Fay  17,  1943 
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Honorable  L.  Merrill 
Prosecuting  Attorney 
Chariton  County 
Keytesville,  Missouri 


Dear  Sir: 


In  your  letter  of  Yay  10,  1943,  you  ask: 


"I  desire  an  opinion  of  yi.ur  office  as 
to  whether  or  not  the  appointment  of 
a Prosecuting  Attorney  by  the  R.  F.  C. 
as  their  fee  attorney  violates  Section 
4 of  Article  14  in  the  Constituion  of 
Missouri,  which  provides  that  an  United 
States  Officer  shall  not  hold  a State 
Office.” 


Section  4 of  Article  XIV  of  the  Constitution  of 
Missouri  reads  as  follows: 


"No  person  holding  an  office  of  profit 
under  the  United  States  shall,  during 
his  continuance  in  such  office,  hold 
any  office  cf  profit  under  this  State." 


The  first  question  is  whether  or  not  this  section 
of  the  Constitution  of  Missouri  is  applicable  to  the  fact- 
ual situation  In  your  question.  This  in  turn  depends  upon 
whether  or  not  you  are  an  "officer”  of  both  the  United 
states  and  the  State  of  .'Isaouri  by  reason  of  the  fact  that 
you  are  a prosecuting  attorney  and  also  handle  litigation 
for  the  reconstruction  Finance  Corporation.  The  solution 
of  the  immediate  problem  can  best  be  made  by  defining  what 
is  a "public  office",  end  then  determining  whether  the 
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activities  of  a "fee  attorney"  amount  to  a public  office,  for  It 
generally  follows  that  one  who  holds  a public  office  is  an  "officer" 

The  term  "public  office"  is  defined  in  C.  J.,  Volume  46, 
page  922,  Section  2,  as  follows: 


"’Office,'  in  the  sense  of  public  office, 
may  be  defined  broadly  as  a public  sta- 
tion or  employment  conferred  by  the  ap- 
pointment of  government  , or  more  pre- 
cisely as  'the  right,  authority,  and  duty, 
created  and  conferred  by  law,  the  tenure 
of  which  is  not  transient,  occasional, 
or  incidental,  by  which  for  a given  period 
an  individual  is  invested  with  power  to 
perform  a public  function  for  the  benefit 
of  the  public.'  The  term  embraces  the  ideas 
of  tenure,  duration,  emolument,  and  duties, 
*•«•*»*  #*»*■»*»*##**#■&  *." 


There  is  no  doubt  that  your  office,  as  prosecuting  attorney, 
comes  within  that  definition.  The  question  then  becomes,  are  the 
activities  of  a "fee  attorney"  for  the  Reconstruction  Finance  Cor- 
poration a public  office  within  the  criteria  of  the  above  defini- 
tion. The  primary  criterion  is  whether  or  not  the  activity  or 
"office"  has  delegated  to  it  a portion  of  the  sovereign  power.  Thi 
criterion  is  deemed  the  most  important  and  reliable  of  the  various 
tests.  The  court  in  the  case  of  State  v.  Gray,  91  Vo . App.  438, 

1.  c.  445,  the  court  said: 


"*»•»**  But,  aside  from  the  declaration 
of  a competent  lawmaking  body,  no  one  should 
be  considered  a public  officer  whose  duties 
do  not  pertain  to  an  exercise  of  sovereignty 
or  governmental  function  in  some  of  the  depart- 
ments of  government.  Bun  v.  The  People,  45 
111.  397,  408.  It  will  be  found  on  examination, 
that  no  other  definition  shows  a distinction  be- 
tween office  and  employment  nearly  so  well.  » * 
«*»»»*«*»» 


Other  criteria  are  tenure  of  the  office  and  the  permanency 
of  the  duties  connected  therewith,  whether  or  not  the  office  was 
created  by  statute  or  constitutional  provision,  whether  or  not  It 
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Is  necessary  for  the  holder  of  the  office  to  give  bond  or  take 
an  oath  before  entering  upon  the  duties  therein,  whether  or  not 
there  Is  a specific  designation  as  a public  office,  whether  or 
not  there  is  compensation  for  the  discharge  of  the  duties  of  the 
office  and  the  liability  which  attaches  to  the  holder  of  the 
office  for  nonfeasance  or  misfeasance.  These  tests  have  been 
used  to  determine  whether  or  not  the  activity  is  a "public  office." 

If  the  facts  give  rise  to  a public  office  it  is  generally 
held  that  the  holder  of  said  office  is  an  officer.  In  Viords  and 
.Phrases,  Volume  29,  page  326-327,  the  term  "one  who  holds  office" 
is  defined.  Generally,  the  citations  may  be  said  to  be  summarized 
as  in  the  case  of  State  v.  Kelly,  77  S.  W.  996,  997;  103  Vo.  App. 
711,  where  the  court  said,  quoting  Eouvler's  Law  Dictionary: 


"An  officer  is  defined  to  be  'one  who 
is  lawfully  invested  with  an  office.'" 


V'«e  understand  the  term  "fee  attorney"  to  mean  one  who  may 
be  hired  by  a person,  corporation  or  so  on,  to  handle  a specific 
matter  or  controversy,  and  while  so  engaged  to  owe  only  a duty 
to  that  particular  Incident.  Further,  that  while  so  employed  the 
"fee  attorney"  owes  no  duty  to  accept  future  employment,  but  may 
reject  or  accept  the  employment  as  he  sees  fit.  Also,  this  activity 
may  be  spasmodic  in  nature,  that  Is  the  one  hired  may  or  may  not 
receive  future  litigation  to  dispose  of  for  the  employer.  Further- 
more, whatever  compensation  the  "fee  attorney"  receives  is  entirely 
dependent  upon  the  work  done.  If  any,  and  is  not  a set  or  predeter- 
mined compensation. 

We  do  not  believe  that  the  activities  of  a "fee  attorney". 

If  our  definition  of  such  activities  Is  correct,  come  within  the 
scope  of  any  or  all  of  the  above  listed  criteria  so  as  to  be  clas- 
sified as  a public  office.  It  follows  that  there  being  no  office 
of  "fee  attorney"  the  fee  attorney  cannot  be  an  officer.  Not  being 
an  officer,  the  constitutional  provision  is  not  ap  licable.  There 
being  no  other  statutory  or  constitutional  restriction  applicable, 
a prosecuting  attorney  may  accept  such  employment  with  the  '.econ- 
struction  Finance  Corporation. 

However,  a prosecuting  attorney  must  discharge  the  duties 
of  that  office  under  Section  18,  Article  II  of  the  Constitution  of 
Msaourl  by  personal  devotion  to  said  office.  Also,  Section  12942, 
R.  S.  Missouri  1939,  provides  generally  as  to  the  duties  of  a 
prosecuting  attorney.  It  would  be  the  emphatic  suggestion  of  this 
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office  that  you  at  no  time  subordinate  the  duties  of  prosecuting 
attorney  to  the  demands  of  the  econs truction  Finance  Corporation 
to  act  as  attorney  for  that  corporation. 


CONCLUSION 


A "fee  attorney"  for  the  Hecons truction  Finance  Corporation 
is  not  an  office  within  the  meaning  of  that  term  as  used  In  Section 
4,  Article  XIV  of  the  Constitution  of  Kissouri.  Furthermore,  a 
prosecuting  attorney  may  be  employed  to  act  as  "fee  attorney"  for 
the  Reconstruction  Finance  Corporation. 


Respectfully  submitted 


WILLI AK  C.  BLAIR 
Assistant  Attorney  General 


Ai PROVED: 


ROY  I'cKITTRICK 

Attorney  General  of  Missouri 
WCBsEAW 


INSURA  'CE: 

PRATEhiJAL  AND  BENEFIT  A 30CIATI0NS; 


Location  of  principal  office 
and.  executive  offices. 


June  8,  1943 


Hon.  Ross  E.  . illet 
State’s  Attorney  of  DeKalb  County 
Sycamore,  Illinois 

dear  Mr.  Millet* 

We  acknowledge  receipt  of  your  letter  of  Hay  20,  1943, 
requesting  an  opinion,  which  letter  is  as  follows: 

"Some  questions  have  arisen  with  reference 
to  tne  Insurance  Laws  of  Missouri  and  I 
am  wondering  if  you  would  extend  me  the 
courtesy  of  sending  me  a copy  of  your 
opinion  if  you  have  passed  on  tnis  subject, 
and  if  not,  would  you  give  me  your  opinion 
as  to  tne  following  questions: 

"1*  Is  It  riandatory  under  Section  6008  of 
Chapter  37,  Fraternal  Beneficiary  Associa- 
tions, to  maintain  its  principal  office  in 
the  State  of  Missouri? 

"2.  Is  it  permissible  for  a Missouri 
Fraternal  Association  to  maintain  an  office 
in  tne  State  of  Missouri  but  maintain  its 
executive  offices  in  a foreign  State  in 
which  it  is  authorised  to  do  business? 

"Any  information  yon  can  furnish  me  on  tnia 
subject  will  be  helpful  and  greatly  apprec- 
iated. " 

Seotion  6008  of  Chapter  37,  as  it  appears  in  Revised 
Statutes  of  Missouri,  1939,  referred  to  in  your  letter,  has  no 
bearing  on  the  location  of  tne  principal  office  or  executive 
offices  of  a fraternal  benefit  association.  Said  section  mere- 
ly provides  for  service  of  process  upon  foreign  insurance  com- 
panies and  associations  not  incorporated  or  autnorized  to  do 
business  under  the  laws  ol  this  state. 
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The  question  contained  in  Part  One  of  your  letter  is 
answered  by  Section  6124,  R.  S.  Mo • 1939,  which  is  as  follows* 

"Any  domestic  society  may  provide  that 
the  meetings  of  its  legislative  or  gover- 
ning body  may  be  held  in  any  state,  dis- 
trict* province  or  territory  wherein 
such  society  has  subordinate  branches, 
and  all  business  transacted  at  suoh  meet- 
ings shall  be  valid  in  all  respects  as 
if  suoh  meetings  were  held  In  this  state. 

But  its  principal  office  shall  be  located 
in  this  state.” 

Section  6116,  R.  S.  Mo.  1939,  provides  for  the  organi- 
zation of  fraternal  benefit  societies  and  is  quite  lengthy, 
and  therefore  is  not  set  out  in  this  opinion.  Said  section 
provides  that  a majority  of  the  citizens  forming  the  fraternal 
benefit  society  must  be  residents  of  this  state. 

Section  6109,  R.  3.  Ho.  1939,  provides  for  the  exemp- 
tion of  fraternal  benefit  societies  from  the  general  insurance 
laws  of  this  state,  and  is  as  follows* 

"TLxcept  as  herein  pro  ided,  suoh  societies 
shall  be  governed  by  this  article  and 
shall  be  exempt  from  all  provisions  of  the 
insurance  laws  of  this  state,  not  only  in 
governmental  relations  with  the  state,  but 
for  every  other  purpose,  and  no  law  here- 
after enacted  shall  apply  to  them,  unless 
they  be  expressly  designated  therein;" 

he  believe  that  the  proposition  contained  in  Part  Two 
of  your  letter  presents  a question  of  faot  ana  not  a question 
of  law.  Section  6124,  supra,  specifically  provides  that  the 
principal  office  shall  be  located  in  this  state.  When  all  of 
the  executive  offices  are  located  in  a foreign  state,  it  could 
hardly  be  said  that  the  principal  office  of  the  oompany  would 
be  located  in  this  state. 

We  find  no  statute  and  no  cases  in  the  State  of 
Missouri  defining  the  term,  "principal  office"  as  used  in  this 
statute.  Tne  term  has  been  defined  when  similf»*ly  used  in 
oyher  jurisdictions . In  the  case  of  Milwaukee  Steamship  Co. 
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v.  City  of  Milwaukee.  53  N.  W.  839.  840.  83  Wis.  590.  18  L.R.A. 
353,  it  was  held  that  a corporation’s  principal  office  is  the 
place  where  the  principal  affairs,  business  and  otherwise,  of 
the  company  are  transacted,  and  that  an  office  for  the  annual 
election  of  officers,  while  its  business  is  done  elsewhere,  is 
not  a principal  office. 

In  the  case  of  Jossey  v.  Georgia  & A.  Ry.,  28  S.  E. 

273,  274,  102  Ga.  706,  it  was  held  that  the  principal  office 
of  a corporation  as  fixed  by  itself  includes  only  such  offices 
as  are  created  by  the  charter,  or  by  the  directory  in  pursuance 
of  the  charter,  for  the  administration  of  tne  corporate  affairs 
proper;  but  suoh  term  does  not  necessarily  include  merely  the 
administrative  offices  of  the  company,  and  as  so  used  is  synony- 
mous with  the  word  "headquarters » * 

In  the  case  of  In  re  Lone  Star  Shipbuilding  Co., 

C.  C.  A.  N.  Y.,  6 P.  2d  192,  196,  the  court  held  that  a Maryland 
corporation’ 8 voluntary  petition  In  bankruptcy,  stating  that  its 
principal  office  was  in  Southern  district  of  New  York,  suffic- 
iently alleged  its  "principal  place  of  business";  "principal," 
as  applied  to  such  office,  having  no  relation  to  statutory 
office,  but  to  office  where  the  major  protion  of  the  bankrupt’s 
business  is  actually  conducted. 

It  seems  that  the  law  does  authorize  the  establishment 
of  executive  offices  in  foreign  states  and  Section  6108,  supra, 
specifically  mentions  the  holding  of  mjetlnga  of  legislative 
or  governing  bodies  in  any  state. 

All  references  made  above  are  to  domestic  fraternal 
benefit  associations.  Foreign  fraternal  benefit  associations 
need  only  comply  with  the  provisions  cf  Chapter  37,  Article  13, 
and  specifically  '’actions  6119,  R.  S.  Mo.  1939,  and  Section 
6120,  a3  It  appears  In  Laws  of  Missouri,  1941,  page  404,  relat- 
ing to  the  administration  and  licensing  of  foreign  fraternal 
benefit  aooieties. 


’ NCLU3I0H 


It  is  the  opinion  of  this  department  that  the  princ- 
ipal office  of  all  domestic  fraternal  benefit  societies  must 
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be  located  In  this  state,  and  the  principal  office  of  foreign 
societies  need  not  be  located  in  this  state,  but  that  foreign 
fraternal  benefit  societies  .:iuat  comply  with  the  requirements 
of  Section  6119,  R.  3.  ^0.  U39,  and  Section  6120,  as  the  same 
appears  in  the  Laws  of  Missouri,  1941,  at  Page  404. 

It  is  the  opinion  of  tnis  department  that  executive 
offices  of  a fraternal  benefit  association  may  be  located  in 
any  foreign  state  sc  long  as  the  principal  office  can  be  de- 
termined from  the  intention  and  practice  on  the  association 
to  be  located  in  the  State  of  Missouri. 

Respectfully  submitted. 


LEO  A.  POLITTE 

Assistant  Attorney  General 


APPRO V : Ds 


ROY  MeKETTRIGK 
Attorney  General 


LAPHH 


MUNICIPALITIES: 

BOARD  OF  PUBLIC  WORKS: 


Retirement  of  bona  icaue 


June  18,  1943 
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Honorable  R.  Leroy  filler 
Prosecuting  Attorney 
Trenton,  I<J.ssouri 


Dour  sir: 


We  are  in  receipt  of  your  letter  of  Juno  10,  194o, 
requesting  an  opinion,  which  letter  ia  ua  follows: 


"Coula  you  please  nuvise  ne  in  an 
opinion  ua  to  the  legality  ox'  the 
following  trunsaotion: 

’•The  City  of  Trenton,  Missouri  has 
ipbOOO.OO  in  their  sinking  and  in- 
terest Tunc  vixlch  they  would  like  to 
turn  over  to  tuu  Board  of  Public  Works 
to  pay  principal  ana  inter eat  due  on 
electric  light  bonds;  and  in  turn  the 
Board  of  Public  Works  would  turn 
*>£>000.00  out  of  their  operating  fund 
to  tue  City  of  Trenton,  Missouri  to 
be  pluoed  in  the  oity'a  contingent 
Tuna. " 


We  ax*u  also  in  receipt  of  your  letter  of  June  16, 
194o,  giving  aaditional  ini' oi'iiiat  ion  on  the  above  proposi- 
tion, whion  letter  is  ua  follov/a: 


Mxn  answer  to  your  letter  of  June 

1* Trenton  is  u thira  class  oity; 

the  v*>000.00  in  the  sinking  and  in- 
terest xunu  was  deriveu  from  taxation 
as  alloweu  by  tne  statutes  of  the 
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State  ox’  Missouri  lor  such  purposes; 
a separate  depository  is  set  up  for 
the  monies  collect eu  by  the  Board  of 
Public  Works;  and  the  bonu  issue  for 
tne  light  plant  was  under  statutes 
authorizing  a city  of  this  class  to 
issue  bond  for  tne  purpose  of  build- 
ing u municipally  ovmeu  light  plant. 

"I  hope  this  will  help  you  in  renuer- 
in_  a decision  unu  if  you  i.eea  any 
further  information,  do  not  hesitate 
to  write  me  for  it.? 


.jrtiole  51  of  Chapter  5Q,  R.  5.  Missouri,  1959,  pro- 
vides for  the  acquisition  and  operation  of  municipally  owned 
utilities  and  the  issuance  and  retirement  of  bonds  in  con- 
nection with  same.  The  bonder  obligation  unuer  this  article 
is  not  an  oali^ation  ox'  tne  oity,  out  13  an  obligation  se- 
cured by  the  plants  and  properties  acquired,  as  appears  from 
the  language  container  in  Sections  7bl2  and  7bl5,  R.  S.  Mis- 
souri, 1959. 

"Sec.  7G12.  Whenever  a proposition 
shall  be  suuuiibteu  and  adopted  by  a 
majority  of  the  voters  of  the  said 
city  voting  on  the  proposition,  then 
the  said  vj^terworks  system  shall  be 
convoyed  to  the  city  by  the  person, 
firm  or  corporation  owning  the  same, 
which  deed  shall  convey*  to  the  city 
a valid  title  to  said  property  except 
that  such  conveyance  shall  be  subject 
to  a vendor’s  lien  for  the  purchase 
pi*ioe  of  said  plant,  which  shall  be 
evidenced  by  boad3  norein  proviaod 
for,  which  shall  be  lssueu  ana  de- 
livered to  the  person,  firm  or  cor- 
poration selling  the  property,  in  pay- 
ment therefor.  ,.nu  the  said  city, 
for  the  purpose  of  paying  for  the  wat- 
erworks plant,  shall  Issue  bonds  to 
an  amount  equal  to  the  agreed  purchase 
price,  i/hioh  shall  be  unown  as  the 
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’waterworks  bonus , ' mu  which  3hull 
constitute  a first  lien  on  the  water- 
works plant  so  aoquired,  and  nil  the 
property  connected  therewith  or  there- 
after ao  .uired  constituting  a part  of 
the  s^id  plant,  including  the  income 
arising  therefrom,  it  being  the  in- 
tent of  sections  7306  to  7827,  how- 
ever, tnat  there  is  to  be  no  liabil- 
ity on  the  part  of  the  city  to  pay 
tiie  amount  evidenced  by  said  bonds 
out  of  any  other  funu  than  the  one 
herein  specified,  ana  said  bonds 
shall  not  constitute  a liability  of 
the  city  for  wnich  tne  General  reve- 
nues thereof  om  be  appropriated,  or 
any  part  tnereof,  except  to  pay  a rea- 
sonable fire  hydrant  rental  for  suoh 
hydrants  as  may  be  useu  by  the  city 
for  the  purpose  of  fire  protection, 

~nd  washing  and  flushing  streets, 
crossings,  alleys  uno  sev/ers,  as  here- 
in provided.*’ 


1 ;jc.  7_,i«i.  hd  jjiu  waterworks  pi-ut 
and  system,  when  acquired,  3hall  be 
subject  to  the  control  and  management 
of  u board  known  as  the  'board  of  water- 
works commi S3i oners,  ’ who  shall  have  the 
pov:ar  to  issue  to  the  person,  firm  or 
corporation,  in  payment  for  3uid  water- 
works system,  bonds  in  such  denomina- 
tion as  may  be  stated  in  the  proposi- 
tion to  he  city  ox*  as  may  be  cetarmined 
by  the  board,  which  bonds  shall  refer  to 
and  recite  sections  7306  to  7327,  inclu- 
sive, as  authority  for  their  issuance, 
anc  shall  be  signea  by  each  member  of 
the  board,  attested  by  the  secretary, 
under  the  seal  of  tne  boaru,  xhu  each 
bond  shall  contain  substantially  the 
following,  i-kHig  otner  appropriate  re- 
citals therein: 
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"•^ais  oond  snail  constitute  a first 
lien,  In  tlie  nature  of  a mort^a^e  or 
vendor’s  lien  u on  olu  the  property, 
rights,  issues  ~nd  revenue  of  tae 
waterworks  system  in  tills  city,  or 
in  any  way  appertaining  thereto,  in- 
cluding any  ana  all  funds  that  may 
have  be^n  or  may  be  derived  tnerefrom, 
whether  in  existence  at  the  time  of 
the  issuing  of  this  bond  or  tnereufter 
acquire*.,  but  this  bon-  ahull  not  cre- 
ate any  personal  or  general  liaoility 
on  the  part  of  this  city  or  the  per- 
sons signing  tne  3ume  for  the  payment 
tnereof,  ana  tne  s~-b  shall  be  paid 
only  out  of  the  property  constituting 
t .e  waterworks  3/3te«.  and  the  revenue 
derived  tnerefrom,  on  wnich  it  snail 
bo  a first  lien,  as  aforesaid,  end  in 
Case  of  default  in  tne  payment  of  the 
principal  hareox,  or  any  interest  due 
tneruon,  for  a period  of  six  months, 
all  of  tne  suia  property  upon  wnich  it 
shall  be  a lien,  as  afore sain,  shall 
be  ooaveye.:  by  the  v.aterv/orks  commis- 
sioners to  tne  noluers  of  tne  water- 
works bonus  in  the  proportion  taut  the 
bonus  held  by  eacn  bears  to  the  entire 
bond  issue:  iroviued,  that  said  prop- 
erty may  be  oonveyeu  to  u trustee 
aesi^nated  by  a majority  of  the  bonu- 
holders,  be  be  hel-  fox  th.  uso  oi  all 
tne  bondholuers  in  uhe  pi-oportion  afore- 
said, ana  the  conveyance  of  the  said 
waterworks  commis-ionors  shall  ~lso  con- 
vey all  obligations  due  to  tne  raid 
boui'd  Ox  waterworks  .camais  si  oners  from 
private  corporations,  inuiviuuals,  or 
this  city  on  account  of  water  furnished 
or  consumes,  ona  snail  also  oonvsy  to 
them,  tneir  grantees  mu  assigns,  the 
ri,ynt,  pri /ile^o  una  franchise  to  con- 
tinue thereafter  tne  maintenance  and 
operation  of  Said  .vat e>r works  system  for 
a periou  of  thirty  years,  and  for  that 
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purpose  to  litre  the  use  of  the  streets, 
avenues,  alleys  and  other  public  plaoes 
of  tue  city  to  maintain  and  operate  the 
said  waterworks  plant.’ 

"The  at  id  bonds  shall  run  for  a period 
of  twenty  years  ana  draw  interest  at 
the  rate  of  oix  per  cent  per  annum,  pay- 
able 3ej.i-unnus.lly,  sola  interest  to  be 
eviuenoed  by  the  coupons  attached.  The 
bonds  and  coupons  shall  be  negotiable  in 
form.  The  coupons  may  be  signed  only  by 
the  lithographed  signatures  of  the  presi- 
dent of  the  board  tnd  the  secretary 
thereof." 


Article  X,  section  20,  or  the  '.'issouri  Constitution 
prohibits  the  diverting  of  funds,  and  is  as  follows: 


"The  moneys  arising  iro.i  any  loan,  debt 
or  liability,  oontraotea  by  the  3tate, 
or  any  county,  city,  town  or  other  munici- 
pal corporation,  shall  be  applied  to  the 
purposes  for  i.hioh  they  were  obtained,  or 
to  the  repayment  of  such  debt  or  liability, 
ana  not  otherwise." 


Section  7825,  II.  3.  Missouri,  19o9,  provides  tnat 
the  funds  reissu  under  Chapter  58,  /rticle  51,  R.  s.  Mis- 
souri, 1959,  shall  not  be  diverted,  :»nu  is  us  follows: 


""he  boar  a of  v/aterworks  commissi  on  era 
and  tne  manager  of  the  waterv.oncs  system 
snail  be  liable  on  their  bonds  for  any 
willful  or  negligent  misappropriation  of 
tie  moneys  or  properties  of  the  water- 
works system,  and  no  part  of  the  said 
moneys  or  properties  shall  be  diverted 
rrom  the  depository  selected  u3  px*ovid3d 
In  sections  7806  to  7827,  inclusive,  nor 
Shull  the  city  council  or  other  officers 
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of  tne  city  nave  any  power  to  uivert 
tne  aame,  uDa  tne  city,  or  any  holder 
of  the  bonds  issued  under  said  sec- 
tions, may  at  any  time  enjoin  the  mis- 
appropriation or  v/u3te  of  the  funds  of 
tne  waterworks  system,  or  may  by  nan- 
da  aus  proceeding  uompel  the  raisins  of 
sufficient  funds  to  comply  witn  the 
provisions  of  section  7820,  or  tne  per- 
formance of  any  other  uuty  enjoined  on 
them,  .jay  coney  reoovereu  from  any  mem- 
ber of  tne  board  of  -waterworks  commis- 
sioners, or  the  manager  of  such  water- 
works plant,  or  any  sureties  on  their 
bonds,  for  failure  to  perform  their  of- 
ficial duties,  or  for  the  misapplication 
of  any  of  the  money  or  properties  of  the 
waterworks  system,  shall  oe  paid  into 
tne  depository  selected  under  sections 
7806  to  7827,  inclusive." 


Part  III  of  Section  7820,  i.  S.  missouri,  19o9,  pro- 
vides for  tne  setting  up  of  a sinkinv  runa  for  the  puyment 
of  said  bom  8,  ,nu  further  provides  that,  "-juid  sinking 
funu  to  remain  in  the  depository  to  be  selected  as  herein 
provided,  and  to  a raw  interest." 

We  also  submit  herewith  a copy  of  an  opinion  dated 
.kpril  80,  1945,  addressed  to  Honorable  . *ullia-u,  City 

Clerk,  Sullivan,  iJssouri,  which  discusses  vie  general 
question  of  handling  tne  funds  derived  from  one  operation 
of  a municipally  owned  light  plant  acquired  under  Chapter 
08,  /article  81,  above  mentioned. 

We  find  no  decisions  renaereu  by  the  appellate  courts 

of  this  state  construing  t le  provisions  of  3aid  Chapter  86, 
Article  81,  Involving  the  auestions  unaer  consideration. 


.01  JLOSIQH 


The  5000.00  in.  the  sinking  ana  interest  fund,  hav- 
ing been  dexlveu  from  taxation,  cannot  be  used  to  pay  the 

principal  and  interest  due  on  tne  electric  li ^ht  bonds 
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beoause  such  use  would  be  a diversion  or  funcs  ruisea  by 

tuxes  belonging  to  the  city  for  the  payment  o t an  obliga- 
tion Ui^t  is  not  <un  ooliuution  of  tlie  city.  _a  long  as 
any  of  suia  banned  indebtedness  remains  unpaid,  the 
ybOOO.OO  ti;  t tils  o&x  of  ] a die  .oiks  proposes  to  turn 
over  to  the  dty  of  fronton  to  oe  placed  in  tiie  city's 
contingent  fun**  should  not  bo  turned  over  to  the  city  bo- 
cause  such  uLdtiui!  voulu  be  in  violation  ol  faction  7325, 
R.  3.  misaouri,  19o9,  in  uu^t  it  woulu  be  - diversion  of 
the  funu  ..  urpose  fom  v/nid  it  ■.  .3  accumulated. 

We  are  of  tne  opinion  that  there  is  no  la?;  prohibiting 
the  Board  of  Fublie  YioriCu  from  apply.  0 the  .,5000.00,  or 
any  other  fun^a  in  its  operating  fund,  toward  the  payment 
of  principal  ana  interest  due  on  the  bonus  .-.hi oh  axe  se- 
cured by  the  plant  from  the  operation  of  wnloh  plant  said 
funds  were  .accumulated. 


Respeotf ully  3 u omit ted 


LfO  a.  fOLITTh 
^.ssistant  oittox-ney  General 


APPROVER: 


ROY  McKITTLiJh 
Attorney  General 


L,J>:HR 
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City  of  fourth  class  cannot  annex  a fire 
district  until  they  have  complied  with 
Section  34  of  the  Fire  District  Act. 


July  2,  1343 


lion.  Forrest  Mittendorf 
House  of  Representatives 
Jefferson  City,  Missouri 


Dear  Sir: 


Le  are  in  receipt  of  your  letter  of  July  1,  1J43, 
wherein  you  request  an  opinion  from  this  department,  as 
follows : 


"Pleaso  furnish  mo  with  an  opinion  on  the 
following  .oatter: 

"In  August  of  1342,  a fire  district  was  in- 
corporated in  St.  Louis  County,  known  as 
t':ie  fire  district  of  community,  in  accord- 
ance with  a law  passed  by  tlio  61st  General 
Assembly,  found  on  age  505  of  the  Session 
Acts  of  1941.  At  an  election  held  in 
October  of  1942  the  City  of  overland,  a 
4th  class  city,  took  in  the  entire  corpor- 
ate limits  of  the  fire  district  of  community. 
On  July  6th  thero  will  bo  an  election  held 
by  the  people  of  the  territory  annexed  by 
the  City  of  overlaid  to  diminish  the  city  to 
its  original  corporate  limits,  under  author- 
ity of  Section  7097,  Revised  Statutes  of 
L lsoo  irl,  1939.  Please  deliver  ne  the  opin- 
ion on  tills  particular  point  - in  the  evort 
that  the  city  is  diminished  to  its  ordinal 
limit,  will  tiie  fire  district  of  community 
remain  at  its  status  as  before  ainexation 
by  tlie  city  in  October  of  1942. 

"Section  34  of  the  fire  district  law  pro- 
vides that  no  city  shall  annex  any  of  the* 
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fire  district  unless  it  takes  in  the 
entire  district.  The  law  provides 
further  tliat  the  city  shall  assune  all 
property,  real  and  personal,  and  vay  all 
debt3  and  obligations  of  the  district. 

The  City  of  Cverland  lias  not  ta.:en  over 
tlie  boohs  of  the  fire  district  nor  paid 
any  of  the  costs  of  the  incorporation  of 
the  district,  aid  it  did  not  pay  any  of 
the  salaries  of  the  fire  district  trus- 
tees prior  to  the  annexation  of  the  fix*© 
district. 

"I  an  of  the  opinion  that  since  the  City 
of  overland  did  not  take  over  the  books 
of  the  district  nor  pay  any  of  the  obli- 
gations of  the  fire  district,  that  the 
district  was  not  taken  over  by  the  city, 
kindly  furnish  me  an  opinion  in  the  event 
that  the  people  of  the  fire  district  who 
wore  annexed  by  t'ie  city,  in  the  election 
of  July  6th,  vote  to  return  the  city  to 
its  original  limits,  if  the  fire  district 
will  still  bo  as  it  was  before  it  was  an- 
nexed by  the  City  of  Overland." 


Section  34,  .aws  of  Missouri,  1941,  page  516,  reads  a3 
follows: 


"No  village  or  city  shall  annex  any  part 
of  any  fire  district  herein  created  unless 
said  city  shall  annex  the  whole  of  said 
district.  In  the  event  of  annexation, 
said  village  or  city  shall  assume  all  debts 
and  obligations  of  the  district,  and  there- 
after all  property,  real  or  personal,  owried 
by  the  district  shall  be  vestod  in  said 
village  or  city.  No  village  or  city  shall 
be  incorporated  within  the  boundaries  of 
any  district  unless  said  village  or  city 
shall  Include  the  area  of  the  entire  dis- 
trict." 
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Section  7007,  R.  S.  Mo.  1039,  partially  reads  as  fol- 
lows : 


«•  The  mayor  and  board  of  alder - 
men  of  such  city,  whether  the  same 
shall  have  been  incorporated  before 
becoming  a city  of  the  fourth  class 
or  not,  with  the  consent  of  a majority 
of  the  legal  voters  of  such  city  voting 
at  aii  election  therefor,  shall  have 
pov/er  to  extend  the  limits  of  the  city 
over  territory  adjacent  thereto,  and  to 
diminish  tie  limits  of  the  city  by  ex- 
cluding territory  therefrom,  and  shall, 
in  every  case,  have  power,  with  the  con- 
sent of  the  legal  voters  as  aforesaid, 
to  extend  or  diminish  the  city  limits 
in  such  manner  as  in  their  judgment  and 
discretion  may  redound  to  the  benefit  of 
the  city:  - * > * *" 


Section  34  being  a later  section  is  an  implied  condi- 
tional amendment  to  Section  7097,  R.  S.  Mo.  1939,  which  Is 
a general  law  in  so  far  as  to  territory  included  in  a fire 
district  as  sot  out  in  the  laws  of  Missouri,  1941,  page  505. 

Section  34  is  also  a special  statute,  in  reference  to 
the  conditions  imposed  on  extension  of  territory  of  a city 
of  the  fourth  class  to  obtain  territory  which  consists  of  a 
fire  district. 

Where  general  terms,  or  expressions,  in  one  part  of  a 
statute  aro  inconsistent  with  a more  specific  or  particular 
provision,  or  provisions,  in  another  part  of  a statute,  the 
particular  provision  must  govern  unless  the  statuto  as  a 
whole  clearly  shows  the  contrary  intention,  and  it  must  be 
given  effect  notwithstanding  the  general  provision  is  broad 
enough  to  Include  the  subject  to  which  the  particular  provis- 
ion relates.  Jacoby  v.  Missouri  Valley  Drainage  District  of 
Holt  Co.,  163  S.  W.  (2d)  930. 

Where  there  is  a general  statute  and  a special  statute 
in  reference  to  the  same  natters,  the  special* statute  con- 
trols. State  v.  Richnan,  140  S.  V/.  (2d)  796. 
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Two  statutes  relating  to  the  sa  •’.e  subject  must  be 
read  together  and  the  provisions  of  the  one  having  special 
application  to  a particular  subject  will  be  deemed  a quali- 
fication of,  or  "exception"  to  the  other  statute  general  in 
its  terms.  Lagloton  v.  Murphy,  156  3.  W.  (Cd)  683.  Since 
Section  7097,  supra,  applies  generally  to  the  annexation  of 
adjacent  territory  and  since  Section  34,  news  of  Missouri, 
1941,  page  516,  applies  particularly  to  the  annexation  of 
territory  in  which  there  is  a fire  district.  Section  34  is 
the  controlling  section. 

Section  34  of  the  laws  of  Missouri,  1941,  page  516, 
specifically  sots  out  the  procedure  of  the  annexation  of  a 
district  where  a fire  district  is  located.  And,  in  that 
section,  it  specifically  states  " * » - said  village  or  city 
s 1-all  assume  all  debts  and  obligations  of  tho  district,  and 
thereafter  all  property,  real  or  personal,  owned  by  the  dis- 
trict shall  be  vested  in  said  village  or  city."  Under  the 
facts  in  your  request  the  city  iiaa  not  paid  any  of  the  costa 
of  incorporation  of  the  fire  district  or  any  of  the  salaries 
and  wages  due  the  district  trustees,  which,  v;e  are  assuming, 
lias  not  been  paid,  and  has  not  taken  over  any  of  the  books 
of  the  fire  district.  The  city,  therefore,  lias  not  complied 
with  the  procedure  set  out  in  Soction  34  for  the  annexation 
of  the  territory  containing  the  fire  district.  The  mention 
of  one  thing  in  a statute  implies  the  exclusion  of  another 
thing,  **ansas  City  v.  J.  I.  Case  Threshing  achlne  Co.,  87 
3.  ff.  (2d)  195.  Also,  the  expression  of  one  thing  in  a 
statute  is  the  exclusion  of  anotlier.  State  ex  rel.  -a.  sas 
City  Power  and  Light  Co.  v.  Smith,  111  S.  *!.  (Ed)  513. 

Section  34,  supra,  specifically  states  * * the  vil- 
lage or  city  shall  assume  all  debts  * * a,"  Section  34,  as 
worded,  is  mandatory  and  before  the  annexation  Is  completed 
the  city  must  comply  with  that  section.  It  clearly  shows 
that  It  was  the  intention  of  tlie  Legislature  that  before  the 
annexation  is  completed  that  the  city  should  assume  all  debts 
and  obligations  of  the  district  and  tiiat  thereafter  all 
property,  real  or  personal,  owned  by  tlie  district  sliall  be 
vested  in  3aid  city.  Under  the  facts  as  stated  in  your  re- 
quest, we  are  assiuaing  that  tho  city  has  not  taken  tlie  steps 
descrlbod  in  Section  34.  And,  in  tliat  event,  if  tlie  city 
should,  under  Section  7097,  supra,  with  the  consent  of  tlie 
legal  voters,  diminish  tlie  city  limits  so  as  to  exclude  tlie 


iion,  Forrest  Klfctendorf 


5- 


7-2-43 


territory  consisting  of  the  fire  district,  the  fire  district 
has  the  seme  status  as  before  the  alleged  annexation  of  the 
territory  wa3  voted  upon  by  the  people  In  the  city.  In  read- 
ing Section  34  it  can  only  be  said  that  the  conditions  set 
out  therein  are  mandatory.  Morris  v.  Karr,  114  3.  W.  (2d) 
962. 


COHCLUSIO* 


It  is,  therefore,  the  opinion  of  this  department  that 
the  fire  district  which  was  incorporated  In  St.  Louis  County 
in  August  of  1942,  which  was  known  as  the  fire  district  of 
the  community,  has  not  lost  its  Identity  as  a fire  district 
incorporated  under  the  Session  Acts  of  1941,  page  505,  for 
the  reason  that  the  annexation  of  the  territory,  including 
the  fire  district  had  not  been  completed  for  the  reason  that 
the  city  had  not  complied  with  Section  34  of  the  Fire  District 
Act . 


It  is  further  the  opinion  of  this  department  that  the 
territory  consisting  of  the  fire  district  lias  not  been  an- 
nexed at  this  tine  for  the  reason  tiiat  the  city  lias  not  com- 
plied with  3oction  34  of  the  Fire  District  Act  as  set  out  on  • 
page  505,  Laws  of  Missouri,  1941. 


Respectfully  submitted, 

W.  J.  BURivE 

Assistant  Attorney-General 


APPROVED! 


RCY1  .,ciiITTRIC.. 

Attorney-General 


WJB:Cx 


TAXATION:  An  executor  or  administrator  may  at  his 

ADMINISTRATORS  AND  own  peril  distribute  personal  property 

EXECUTORS:  of  the  estate  without  an  order  of  the 

DISTRIBUTION  OF  ESTATES:  Probate  Court  and  if  such  distribution  is 

made  before  the  tax-assessment  date,  then 
the  estate  is  not  subject  to  be  taxed  on 
the  properties  so  distributed. 

July  13,  1943 


/ 

1 : 

Ron.  Jesse  A. Mitchell 
Chairman,  State  Tax  omi  ission 
Jefferson  City,  Missouri 


Dear  Sir; 

This  Is  In  reply  to  yours  of  recent  dete  wherein  you 
submit  the  following  questions: 

"(1)  Is  an  administrator  or  an  executor 
or  the  estate  liable  or  subject  to  a 
personal  property  tax  on  property  dis- 
tributed by  an  administrator  or  executor, 
when  distributed  prior  to  June  1st,  the 
taxable  date,  . it'nout  obtaining  on  ^rder 
of  distribution  from  the  FroLate  c ourt. 

"(2)  Is  an  administrator  or  an  executor 
or  the  estate  liable  or  subject  to  a 
personal  property  tax  on  property  dis- 
tributed prior  to  June  1st,  the  taxable 
date,  without  obtaining  an  order  of 
distribution  from  the  Probate  Court, 
if  the  rrobate  Court  thereafter  approves 
such  dlstrluutlou  by  the  approval  of  a 
settlement  subsequently  mace  in  will  on 
credit  i 3 taken  for  ouch  distribution. 

"(3)  my  an  aujixnlstrator  or  an  exe- 
cutor of  an  estate  distribute  personal 
property  without  an  order  of  the  Probate 
Court.  (The  determination  of  this  ques- 
tion will  be  a guide  to  be  followed  by 
the  tax-collecting  agencies  should  the 
Probate  Court  at  any  time  refuse  to 
approve  a settlement  in  which  credit 
is  sought  for  dls tributi.>n  made  without 
a prior  order  of  the  Court)." 
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Under  Section  10940  n.  S.  1959,  it  is  provided  that 
every  person  holding  or  owning  property  on  the  first  day  of 
June  shall  be  liable  for  taxes  thereon. 

Under  Section  10950  H.  5.  1939,  it  is  the  duty  of  each 
taxpayer  to  list  all  property  owned  by  such  tiOtpayer  or  tinder 
his  ct  .o,  charge  or  management . Vnuer  section  iua57  R«  s. 

1939,  provisions  are  mane  j.or  tue  assessing  of  tue  assets  of 
estates  which  are  in  l rebate  Court.  This  section  reads  in 
part  as  follows: 

"It  shall  oe  tue  uuty  of  e very  judge 
of  tue  probate  court  in  oaca  county  in 
this  state  to  certify  to  tue  county 
assessor,  on  tnu  first  holiday  of  June 
in  every  year,  a written  list  of  every 
administrator,  executor  and  guardian, 
and  of  every  other  person  legally  in 
charge  and  control  of  any  estate  in 
t :e  probate  court;  and  thereafter,  and 
upon  suc.1  certification,  it  shall  be 
the  duty  of  the  county  assessor  to  take 
from  eacu  administrator,  executor, 

.guardian,  and  every  other  person  legally 
in  charge  and  control  of  any  estate  in 
such  probate  court,  or  from  tue  papers 
and  records  of  tht  court  relating  to 
such  estates,  a list  of  personal 
property,  and  to  assess  the  same  ac- 
cording to  law — sue  i property  Hereby 
being  declared  to  be  subject  to  tax- 
ation in  3aid  county  for  all  lawful 
purposes  whatsoever,  so  long  as  the 
probate  court  chcreof  rotains  juris- 
diction or  such  estate;  * i a <" 

Your  first  question  goes  to  tao  question  of  the  liability 
of  the  executor  for  taxes  on  property  which  he  distributed  prior 
to  the  first  of  June  and  without  an  order  of  court  authorizing 
such  distribution.  In  searching  the  statutes  on  ttxis  question, 
we  do  not  find  any  provisions  the.  ©in  which  would  prohibit  the 
executor  or  administrator  of  n estate  from  making  a distribution 
before  the  time  the  semi-annual  settlement  expires. 

Under  provisions  of  Section  235  R.  S.  1939,  it  is  provided 
that  the  executors  shall  not  be  compelled  to  make  a distribution 
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.k.  A.  tc.iell  ' 


untill  six  months  after  the  date  ox  letters.  It  will  be  noted 
however,  that  this  does  not  prohibit  the  executor  from  making 

a distribution  oooner  vuun  the  six  months  after  the  date  of 
letters  if  he  ..a  willin' , to  tiasu  10  t xe  respoi  s.Voility  that  he 
ay  acquire  ^ ount  o ,..i  in  . o.xo  earl  attribution. 

Under  section  105  R.  o.  1939,  it  is  > ^ovidod  that  tne 
Frobaoo  Gourt  m;,  at  an;  tine  nuke  such  orders  us  tne  interest 
of  the  estate  xaj  require  ioi*  ;ho  speedy  collection  of  aebts 
or  for  the  ,>:at  and  a- a trl  . itlon  m n merty.  ■ '.cl- 

ever, under  t'.iia  section,  even  if  iuu  igrobate  oourt  makes  an 
order  of  distribution  -.itiin  3l;t  .lontus  a.  ter'  letters  nave 
been  granted,  t is  executor  ndor  section  255  v/ould  not  bo  re- 
quired to  make  the  distribution  until  alter  Sj.x  months  of  the 
date  of  the  letters.  In  Volume  2 of  " issouri  fract_ce  and 
Forms"  b;  Limbaugh  at  Section  927,  the  author  r.u  ;es  this 
statement: 


.rice  settlement  cannot  be  t.ai  e in- 
ti 1 after  t o eat  to  as  be  en  In  the 
process  or  udminist  ation  for  six  oi.  a. 
no  partial  distribution  can  be  made 
until  six  ionths  after  the  date  of 
letters 


is  be  correct  . owever,  j.  ~ does  not  hold 

that  a disti’lbution  wiiich  is  prematurely  made  would  be  void 
and  that  ownerahio  of  property  so  distributed  would  not  pas3 
to  the  distributee,  In  Volume  24  C.  J.  at  pa  ;e  473,  t etion 
1261,  we  find  tne  rule  as  to  making  distribution  of  estates 
stated  as  follows ; 

" * •.  Nevertheless,  it  is  the  duty 

of  tne  representative  to  uuke  distri- 
bution as  soon  as  is  consistent  with 
the  rights  of  cre&I  tors  nd  hiE  own 
safety;  and  where  it  is  made  appurent 
that  there  ax*e  moz’e  a a sots  on  hand 
than  will  be  necessary  for  tne  payment 
of  debts  and  oxpe.  sos  o^  uctuin-Sti’atloxx, 
the  court  may  dix*eco  distribution  ~e- 
foi»e  tne  time  oi’uinai*ily  axlowed  for 
settlement  of  estates  ias  elapsed,  or, 
under  suen  cii-curstai.ees , tne  repx*e- 
sentative  may  pay  over  legacies  or 
distributive  shares  in  advaxice  of  such 
time,  taking  a refunding  bond  from 
those  who  are  thus  mid. 
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In  the  case  of  Young  v.  Thrasher,  40  ho.  Appeal  327,  335, 
a Huestion  similar  to  t ie  one  here  unaer  consideration  war  be- 
fore t io  c * jiis  -ourt  oi’  -La.  In  tiat  case,  the  exe- 

cutor previous  to  final  settlement  paid  out  amounts  to  distri- 
butees without  an  order  of  court.  In  speaking  of  this  payment, 
the  cou^t  said: 

nv  i j-  * it  it  The  mere  met  that  the  money 
was  paid  to  Henry  C.,  without  first  ob- 
taining an  order  of  distribution,  could 
not  affect  the  question  on  the  j rits, 
because,  if  nothing  had  been  paia  H<  nry 
0.,  he  wo  Id  nave  been  entitled  to  an 
order  of  dxs  trib.  .t  .on  in  xiis  j.aior  for  at 
least)  ,'300. 

This  case  is  ci  ed  as  authority  for  the  rule  that  an  adminis- 
trator is  entitled  to  credits  in  his  3 et clement  with  estate 
for  payment  mace  to  a distributee  without  any  order  of  the 
probate  court,  if  the  amount  paiu  is  not  moru  tnan  the  dis- 
tributee is  entitles,  to. 

The  only  eason  the  executor  could  be  leld  liable  for 
taxes  on  properties  of  the  est,  te  which  he  distributed  without 
and  order  of  i rebate  Court  would  be  that  such  distribution 
is  without  authority  and  voiu  ana  therefore  unuer  the  law, 
the  executor  still  has  these  assets  unaor  ills  care,  charge 
or  . ent  and  therefore  should  list  t lor  taxes. 

In  24  C.  J.  at  pa  e 490,  paragraph  1339 * 

"Voluntary  payments  to  distributees  with- 
out an  order  or  decree  of  court  author- 
izing the  same  are  naue  by  the  represen- 
tative at  ilia  own  peril,  although  the 
representative  acted  in  good  faith  in 
maxing  such  payments,  and  in  ignorance 
of  the  existence  of  any  debt  or  claim 
against  tiie  estate,  ouch  distribution 
is,  lowever,  perfectly  legal,  and  di- 
vests the  personal  represent  tive  of 
title  to  the  property  delivered  to  the 
legatee  or  distributee.  Ihirthermore 
the  representative  may  be  entitled  to 
credit  for  the  aynents  made,  if  they 
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are  correct  and  not  nore  than  the  re- 
cipient's distributive  snare,  and  will 
be  protected  by  a subsequent  decree 
authorising  suca  payments,  or  allowing 
an  account  in  wuich  such  payments  are 
stated*" 

Also  in  Woeiner  American  Law  of  Administration,  Third 
edition.  Volume  3,  page  1793,  para  .raph  619,  we  find  the  rule 
stated  as  follows* 

Ifhe  same  rule  holds  good  in  respect 
of ‘ pay  ents  to  a adult  distributees 
and  legatees.  The  accountant  (adminis- 
trator or  executor)  is  entitled  to 
credit  against  these  to  full  extent 
of  payments  made  to  them  wnether 
ordered  by  the  court  or  not*  i’ne  exe- 
outor  or  administrator  may  vest  in 
the  distributees  both  title  and  ■ os- 
session  of  their  respective  snares  — 
befor1©  an  o deb  of  distribution  Ik  made, 
or  Thtnout  T.y  such  order." 

In  the  case  of  Bums  v.  Bums,  137  Federal  781,  the  court 
held  that  a conveyance  by  an  administrator  to  distributees 
of  their  respective  shares  of  personal  properties  of  an  estate 
which  is  not  previously  authorised  but  which  is  subsequently 
approved  by  the  Probate  Court  divests  the  administrator  of 
all  title  and  interest  therein  and  invests  it  in  the  distri- 
butee as  on  the  date  of  the  conveyance.  In  Volume  126  A.  L.  R. 
the  annotator  treats  tie  subject  of  the  ri$it  of  the  executor 
or  administrator  to  credit  on  account  of  advances  of  distributee 
before  obtaining  un  order  of  distribution.  At  page  781,  the 
general  rule  is  stated  as  follows: 

"It  is  a general  rule  that  an  executor 
or  administrator  is  entitled  to  credit 
on  account  of  advances  to,  or  disburse- 
ments in  behalf  of,  distributees  before 
obtaining  an  order  of  distribution, 
where  such  distributees  would  have  been 
entitled  to  such  sums  x?pon  final  dis- 
tri but ion." 

Decisions  from  the  courts  of  twenty-eight  states  and 
feaer&l  Court  of  the  United  States  are  uited  in  this  anno- 
tation as  supporting  this  rule.  The  case  of  Young  v.  Thrasher, 
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supra,  is  cited  us  authority  .'or  application  of  this  rule 
in  Missouri. 


. 


From  the  for*  'olng,  it  is  the  opinion  of  this  department 

that; 


U)  An  aurainie tra  .or  or  executor  of  t e estate  administered 
upon  ie  not  liable  or  subject  to  a personal  or  property  tax  on 
property  distributed  by  an  executor  or  administrator  prior  to 
the  tax  assesame' t date  there  such  di^  ribution  is  made  without 
an  order  of  probate  Court. 

(2)  The  rule  announced  in  paragraph  1 nerein  is  applicable 
even  though  the  Probate  Court  approves  the  distribution  by  the 
approval  made  subsequent  to  such  distribution. 

(3)  An  administrator  or  executor  of  an  estate  may  dis- 
tribute personal  px-operty  without  an  order  of  Probate  Court, 
but  he  is  liable  under  his  bond  for  making  an  unauthorized 
distribution  without  an  order  of  court. 

Respectfully  submitted. 


TYRli  ...  EURTOI 

Assist  oat  Attorney-C-eneral 


A.  ROVED: 


ROY  McKITTRICK 
A t tor  ney-(  lener  al 
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TAXATION,  DELINQUENT-  Refunds  for  taxes  derived  from 

erroneous  sales  of  delinquent 
lands  should  be  paid  out  of  the 
County  Treasury. 


July  29,  1943 

4-/ 

Hon.  John  W.  Mitchell 
Asst  Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 


Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date 
wherein  you  make  the  following  statement  and  request: 

"Section  11155  reads  in  part  as  follows: 

•Whenever  the  county  collector 
shall  discover,  prior  to  the  con- 
veyance of  any  lands  sold  for 
taxes,  that  the  sale  was  for  any 
cause  whatever.  Invalid,  he  shall 
not  convey  such  lands ; but  the 
purchase  money  and  the  Interest 
thereon  shall  be  refunded  out  of 
the  county  treasury  to  the  purchas- 
er, his  representatives  or  assigns, 
on  the  order  of  the  county  court. ' 

"Section  11156  provides  that  in  certain 
Instances,  a tax  sale  made  by  the  county 
collector  shall  b invalid,  and  then  the 
statute  provides: 
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•And  for  the  first  two  enumerated 
causes,  the  money  paid  by  the 
purchaser  at  such  void  sale  shall 
be  refunded,  with  Interest,  out 
of  the  county  treasury,  on  order 
of  the  county  court.’ 

"Our  attention  has  recently  been  called  to 
two  or  three  cases  In  Buchanan  County  where 
tax  sales  apparently  are  void  for  the  first 
of  the  two  reasons  specified  in  Section 
11156,  and  the  purchaser  at  the  tax  sale 
has  requested  that  his  money  be  refunded 
under  Section  11156. 
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"As  we  all  know,  the  proceeds  of  a tax 
sale  are  distributed  in  the  same  propor- 
tions and  to  the  same  political  subdivi- 
sions as  the  taxes  themselves  would  have 
been  distributed,  if  paid.  In  our  case, 
the  money  received  from  the  purchaser 
at  the  tax  sale  would  be  distributed  a- 
mong  the  state  of  Missouri,  the  general 
revenue  and  the  special  road  and  bridge 
revenue  of  Buchanan  County,  the  interest 
funds  and  the  sinking  funds  of  three  se- 
parate Buchanan  County  bond  Issues,  and 
the  country  school  district. 

"if  the  county  court  should  decide  that 
a refund  should  be  made  in  tills  case, 
the  question  arises  as  to  which  of  the 
various  funds  named  above  should  furnish 
the  money  with  which  to  make  the  refund. 

Perhaps  each  of  the  funds  referred  to 
should  be  charged  with  its  proportionate 
part  of  the  refund;  but  there  is  one 
difficulty  in  applying  that  plan,  which 
is,  that  the  state's  part  of  the  revenue 
never  ~ets  into  the  treasurer's  hands 
so  as  to  enable  hm  to  charge  any  part 
of  such  a refund  against  the  state  re- 
venue . 

"We  shall  appreciate  it  if  you  will,  at 
your  convenience,  give  us  your  opinion 
as  to  the  proper  procedure  to  follow  un- 
der each  of  the  sections  referroa  to  a- 
bove  In  making  refunds  to  those  who  have 
purchased  lands  at  delinquent  tax  sales." 

From  the  sections  which  you  have  quoted  it  appears  that 
the  lawmakers  have  Intended  that  these  refunds  be  paid  out 
of  the  county  treasury.  While  It  may  seem  inequitable  to 
charge  the  county  treasury  with  these  items,  yet  we  find 
no  provision  in  the  Constitution  which  would  prevent  the 
General  Assembly  from  making  such  a provision. 

Under  Section  1 of  Article  IV  of  the  Constitution 
the  legislative  power  is  vested  in  the  Genaral  Assembly. 

It  is  only  limited  by  the  provisions  of  the  State  and  Fed- 
eral Constitution. 
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The  foregoing  statutes  make  no  provision  for  charg- 
ing these  refunds  to  the  accounts  which  received  the  bene- 
fits of  them.  Section  11215  makes  provision  for  refunds 
of  taxes  collected  on  illegal  levies,  but  this  section 
does  not  apply  to  refunds  under  the  sections  which  you 
have  quoted  in  your  request. 

The  payment  of  such  refunds  would  come  within 
class  5 of  The  Budget  Law  as  amended  laws,  1941,  page 
650  - 651  tfhich  is  as  follows: 

"The  county  court  shall  next  set  aside 
a fund  for  the  contingent  and  emergency 
expense  of  the  county,  the  court  may  trans- 
fer any  surplus  funds  from  classes  1, 

2,  3,  4 to  class  5 to  be  used  as  contin- 
gent and  emergency  expense.  Prom  this 
class  the  county  court  may  pay  contingent 
and  incidental  expenses  and  expense  of 
paupers  not  otherwise  classified.  No 
payment  shall  be  allowed  from  the  funds 
in  this  class  for  any  personal  service, 

(whether  salary,  fees,  wages  or  any  other 
emoluments  of  any  kind  whatever)  estimated 
for  in  preceding  classes." 


CONCLUSION 


Prom  the  foregoing,  it  is  the  opinion  of  this 
department  that  refunds  of  taxes  and  interest  derived  from 
the  erroneous  sale  of  delinquent  lands  for  taxes  should 
be  paid  out  of  the  county  treasury  from  funds  in  class 
five  (5)  which  is  for  contingent  and  emergency  expenses. 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 

APPROVED: 


ROY  McKITTRlCK 

Attorney  General 
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Schools  having  average  of  less  than  fifteen  pupils 
SCHOOLS:  in  attendance  may  be  closed  by  Board  of  Directors, 

State  Superintendent  of  Schools,  or  by  temporary 
combination  for  educational  purposes.  Boards  of 
district  schools  under  super in tendency  of  county 
superintendent  of  schools  shall  set  up  bus  routes. 
Assignment  of  pupils  to  school  most  accessible  is 
duty  of  county  superintendent  of  schools. 


Septe  iber  17,  1J43 


!-'ra  . Kicliard  i ileham 

Acting  County  Superintendent  of  Schools 
Clark  County 
iiahoka,  Missouri 


Dear  rs.  i-'lleham: 


Tills  is  in  reply  to  your  letter  of  September  10th, 
1043,  requesting  an  opinio  from  this  de  artaent.  Your 
lottor  reads  as  follows • 


n_f  a school  lias  less  than  fifteen 
pupll3  can  a 3ohool  board  decide  to 
cloao  the  school  for  the  year  and 
transport  the  pupils? 

"oho  la  to  set  up  the  bus  route? 

"if  one  family  lives  on  £he  extrei.e 
north  of  tiie  district  and  have  never 
sent  their  children  to  this  district 
when  it  was  operating  must  the  school 
board  furnish  transportation  for  them 
now  that  the  school  13  closed? 

"will  you  please  answer  these  questions 
for  me? 

"if  X ]iavo  not  been  specific  or  clear 
enough  .lease  let  me  know  and  i’ll  be 
glad  to  oxplain  the  situation  more  in 
detail." 


Since  your  letter  does  not  Indicate  which,  of  three 
plans  provided  In  our  statutes  for  the  closing  of  schools 
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you  contemplate  using,  v;e  3et  out  the  various  statutes  as 
they  night  apply  in  this  case. 

School3  with  less  than  fifteen  pupils  nay  he  closed 
under  the  provisions  of  ariou3  3tat'atos; 

Section  10324  R.  0.  ho.  1933,  after  providing  for  the 
maintenance  of  scliool  for  an  eight  months T tern,  roads: 


”•>  u :>  irov  .ded,  that  in  any  di3triot 
enumerating  i“ewer  than  twenty-five 
children  tho  board  nay,  from  year  to 
year,  arrange  with  the  board  or  boards 
of  other  district  or  districts  for  the 
admission  of  all  children  of  school 
age  in  said  district  containing  fewer 
thar,  twenty-five  children,  enumerated, 
and,  if  desired,  arrange  for  transport- 
ing children  to  and  from  school.  And, 
when  ratified  by  a two-third3  vote  of 
the  qualified  voters  of  said  school  dis- 
trict, voting  at  a special  meeting, 
such  arrangements  shall  be  final,  and 
the  board  will  be  authorized  to  issue 
warrants  upon  the  teachers'  fund  for 
payment  of  tuition,  a. id  upon  the  inci- 
dental fund  for  the  payment  of  cost  of 
transporti  ng  pupils. 


dor  lection  10464,  R.  S.  ho.  1939,  we  find: 


w-f  any  district  in  this  3tate  shall 
have  an  average  dally  attenda  co  of  less 
tii&si  15  pupils  as  shown  by  the  records 
of  the  last  previous  school  year,  the 
3tato  superintendent  shall,  in  lieu  of 
such  state  aid,  after  investigation 
that  convinces  him  that  it  would  be  to 
the  best  interests  of  all  concerned, 
require  the  board  to  provide  for  the 
transportation  of  the  pupils  of  such 
district  to  other  public  school  or 
schools,  provided  that  tlie  total  expense, 
including  transportation  and  tuition  paid 
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by  the  state,  s’aall  not  exceed  the 
amount  that  the  state  would  have  other- 
wise paid  to  such  district." 


Section  10457,  U.  3.  Mo.  reads  as  follows: 


"Two  or  more  districts  may  combine  tem- 
porarily for  educational  purposes  should  • 
the  school  boards  of  all  districts  con- 
cerned agree  to  transport  the  pupils  of 
one  or  more  districts  to  a schoolhouse 
elsewhere,  and  such  districts  shall  re- 
ceive the  sane  apportionment  from  the 
state  school  fund  as  they  would  other- 
wise iiavo  received,  and  lay  use  such 
funds,  or  any  part  thereof,  in  transport- 
ing pupils:  Provided  further,  that  in 
such  temporary  combinations  the  record 
of  daily  attendance  of  pupils  from  each 
district  shall  be  kept  separate,  and 
credited  to  their  respective  districts, 
as  a basis  for  future  apportionments." 


It  would  seem  from  the  foregoing  that  under  that  portion 
of  Section  10324,  R.  S.  Mo.  lo3J,  under  our  scrutiny,  a school 
may  be  closed  by  the  board  of  the  district  and  the  question  of 
transportation  must  be  ratified  by  a two- thirds  vote  of  the 
qualified  voters.  Under  this  arrangement  the  teachers'  fund 
of  the  district  defrays  the  tuition  cliar  es  and  the  incidental 
fund  the  cost  of  transportation  to  the  other  district. 

Under  Section  10464,  R.  S.  Mo.  1939,  the  State  Superin- 
tendent of  Schools  may  close  a school  in  a district  if  the 
school  lias  an  avorare  attendance  of  less  than  fifteen  pupils, 
lie  m ay  require  tlie  directors  to  arrange  transportation  of 
pupils  and  tlxe  expense  incident  thereto.  Under  this  section, 
both  the  tcacliers’  fund  and  the  lncide;  tal  fund  may  be  used 
to  pay  transportation  as  well  as  tuition  costs. 

Under  Section  10457,  R.  S.  Mo.  1939,  which  provides  for 
a temporary  combination  for  educational  purposes.  It  is  contem- 
plated that  the  districts  are  to  pool  their  funds  for  the  pay- 
ment of  teachers'  salaries.  The  purpose  of  such  a consolidation 
being  a conservation  of  expenses,  it  would  seem  tliat  under  such 
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an  arrangemont  the  pro  rata  expense  is  borne  by  the  partici- 
pating districts. 

In  discussing  the  natter  of  transportation,  we  call  your 
attention  to  the  provisions  of  Section  10327,  R.  S.  do.  1939. 
Because  of  its  extreme  length  we  do  not  set  this  section  out 
in  detail  but  merely  cite  sane  for  your  future  study. 

Devoting  our  attention  to  the  next  question  raised  in 
your  letter, "Who  is  to  set  up  the  bus  route?"  we  find,  at 
Section  10327-a,  laws  of  Missouri  1941,  page  547,  the  follow- 
ing: 


"The  county  superintendent  of  schools 
in  each  county  of  the  state  shall  act 
as  3Uioervisor  of  school  transportation 
established  by  coimnon  school  districts. 
It  shall  be  ills  duty  to  confer  with  and 
advise  the  school  boards  of  common 
school  districts  of  his  county  in  all 
matters  pertaining  to  school  transpor- 
tation and  he  shall  assist  such  school 
boards  of  his  county  In  establishing 
routes  and  contracting  with  drivers, 
and  his  office  shall  be  available  to 
the  school  boards  in  his  county  for 
meetings  for  the  purpose  of  solving 
their  transportation  problems.  * * * *" 


Coming  now  to  the  problem  of  the  family  living  in  the 
extreme  north  of  the  district,  we  find  Section  10461,  R.  3. 
Mo.  1939,  would  apply  in  this  case.  This  section  reads: 


"Whenever  any  pupil  is  so  located  that 
an  adjoining  school  is  more  accessible, 
the  county  superintendent  shall  have  the 
power  and  it  shall  be  his  duty  to  assign 
such  pupil  to  such  adjoining  district: 
Provided,  If  a school  district  shall  be 
divided  by  a county  line,  or  it  is  deemed 
advisable  to  assign  pupils  to  a district 
in  an  adjoining  county,  then  the  county 
superintends  t of  the  county  wherein  the 
pupil  resides  shall  make  the  assignment. 
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subject  to  an  appeal  to  the  state 
superintendent  by  any  county  super- 
intendent whose  county  la  affected, 
and  the  decision  of  the  state  super- 
intendent shall  be  final:  Provided, 
the  attendance  of  such  assigned  pupil 
shall  be  credited  for  the  purpose  of 
apportionment  of  stato  funds  to  the 
district  in  which  the  student  lives, 
and  the  board  of  directors  of  the  dis- 
trict in  which  said  student  lives 
snail  pay  the  tuition  of  such  pupil 
or  pupil3  so  assigned;  Provided,  such 
tuition  s ail  not  exceed  the  pro  rata 
cost  of  in struct ion." 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  a 
school  having  less  than  fifteen  pupils  in  average  attendance 
for  the  preceding  . ear  may  be  closed  (1)  by  action  of  the 
board,  subject  to  approval  of  the  v>te  of  two- thirds  majority 
of  the  qualified  voters  in  the  district;  (2)  by  the  Stato 
Superintendent  of  Schools;  a :d,  (3)  by  a temporary  combination 
for  educational  purposo3  with  other  schools. 

It  is  further  the  opinion  this  (la  artraent  that  trans- 
portation of  school  pupils,  the  establishing  of  routes,  and 
contracting  with  drivers,  etc.,  are  duties  devolving  on 
school  boards  of  common  school  districts,  with  the  assistance, 
advice  and  superintendence  of  the  County  3u  erintendent  of 
Schools . 

And,  further,  that  the  assignment  of  pupils  to  the  most 
accessible  district  is  a duty  incumbent  on  the  County  Super- 
intendent of  Schools. 


Respectfully  submitted. 


APPROVED: 


L.  I,  MORRIS 

Assistant  Attorney-General 


RuY  McittTTRICK 

Attorney-General 
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COUNTY  CLERK:  1) No  authority  to  collect  principal  and  interest  on  school  fund 

loans  — not  liable  on  official  bond  for  such  funds  inadvertent- 
ly collected* 

COUNTY  COURTS ;2 ) Have  no  authority  to  allow  borrower  and  sureties  to  execute 

new  bonds  and  mortgage  for  sole  purpose  of  reducing  interest 
rate. 

STATUTES:  3)  Section  10386  Laws  of  Missouri  1943,  procedural  in  character — 

anplies  to  prior  and  subsequent  school  fund  loans. 

November  10,  1948 


Honorable  Leo  Mltohener 
County  Clerk 
Ripley  County 
Doniphan,  Missouri 

Dear  Sir: 

We  are  in  reoelpt  of  your  letter  of  November  3, 

1943,  wherein  you  request  an  opinion  of  our  Department 
whloh  request  reads  as  follows: 

"My  attention  has  been  oalled  to  an  opinion 
handed  down  by  you  oonoeming  interest  on 
sohool  fund  loans.  I would  like  to  have 
some  information  on  this  question.  In  Ripley 
County,  all  sohool  fund  mortgages  have  drawn 
up  to  draw  8$  interest  and  for  a numbor  of 
years  now  the  County  Court  has  each  year  made 
an  order  setting  the  rate  of  Interest  at  5$, 
and  that  is  what  has  been  oolleoted.  I have 
been  Informed  that  this  is  not  legal  (I  have 
not  seen  the  opinion  from  your  offioe). 

"What  would  hanpen  to  me  or  to  my  bond  if  I 
go  ahead  and  accent  9$  interest  in  compliance 
with  this  Court  order  as  has  been  done  in  the 
past  Instead  of  oolleoting  8$  as  set  out  in 
the  faoe  of  the  mortgage? 

"Should  the  oourt  order  a renewal  on  all  these 
loans  in  order  to  draw  the  mortgage  up  at  5&, 
then  would  they  all  oome  under  the  new  law 
(Senate  Bill  #13)  and  have  to  have  appraisers 
to  go  out  and  appraise  the  land  eto.  Also  many 
of  the  bondsmen  oould  not  qualify  under  the  new 
law,  that  is  the  ones  that  are  now  on  the  bonds. 

It  seems  that  this  would  work  an  undue  hardship 
on  many  persons  who  now  have  loans,  and  would 
seem  quite  unfair  to  charge  8 # on  the  old  loans 
and  all  the  new  loans  made  hereafter  drawing  5£. 
There  is  perfect  harmony  between  the  County  Court 
and  myself  in  the  matter,  and  we  Just  want  to  get 
a clear  understanding  of  what  we  can  and  should  do." 
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In  reply  to  the  same,  we  are  herewith  enelosing  an 
opinion  rendered  by  this  Department  on  June  24,  1943,  to 
Mr.  Charles  &•  Greenwood,  and  we  trust  that  it  is  the  one 
referred  to  in  the  first  portion  of  your  letter. 

Now  turning  to  your  question  which  reads  as  follows: 

"What  would  happen  to  me  or  to  ray  bond  if  I go 
ahead  and  acoept  5$  interest  in  compliance  with 
this  Court  order  as  has  been  done  in  the  past 
instead  of  collecting  as  set  out  in  the  face 
of  the  mortgage?" 

Section  13285,  R.  S.  Mo.  1939,  provides  as  follows: 

"Every  clerk,  before  he  enters  on  the  duties 
of  his  offioe,  shall  enter  into  bond,  payable 
to  the  state  of  Missouri,  with  good  and  suffi- 
cient securities,  who  shall  be  residents  of  the 
county  for  which  the  clerk  is  appointed  or  elect- 
ed, in  any  sum  not  less  than  five  thousand  dollars, 
the  amount  to  be  fixed  and  the  bond  to  be  approv- 
ed hy  the  court  of  which  he  is  clerk,  or  by  a 
majority  of  the  judges  of  such  court,  in  vacation. 
The  bond  shall  be  conditioned  that  he  will  faith- 
fully perform  the  duties  of  his  office,  and  pay 
over  all  moneys  which  may  come  to  his  hands  by 
virtue  of  his  office,  end  that  he,  his  executors 
or  administrators,  will  deliver  to  his  successor, 
safe  and  undefaoed,  all  books,  records,  papers, 
seals,  apparatus  and  furniture  belonging  to  his 
office." 

It  will  be  noted  from  the  reading  of  the  above  section  that 
it  is  provided: 

"***The  bond  shall  be  conditioned  that  he  will 
faithfully  perform  the  duties  of  his  offioe,  and 
pay  over  all  moneys  which  may  oome  to  his  hands 
by  virtue  of  his  offioe,  * * *m 

We  find  that  the  court  in  the  Case  of  Newton  Burial 
Park  vs.  Davis,  78  S.W.  (2d)  150,  l.c.  153,  had  this  to  say: 

"***The  bond  of  Davis  is  only  liable  for  the 
money  he  actually  received  by  virtue  of  his 
office.  Davis  cannot  bind  his  bond  by  receipt- 
ing for  money  he  never  received  and  could  not 
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have  received  by  virtue  of  his  office.*  **" 


Before  discussing  the  ruling  in  the  Davis  Case  Supra, 
we  wish  to  oall  attention  to  Section  10388  which  provides  as 
follows: 

".Vhen  any  portion  of  principal  or  interest,  or 
both,  may  be  collected,  as  provided  in  any  of 
the  foregoing  sections,  it  shall  be  paid  into 
the  oounty  treasury;  and  it  shall  be  the  duty 
of  the  treasurer  to  give  the  person  making  pay- 
ment thereof  duplicate  receipts,  specifying  the 
sums  paid  and  on  what  account.  One  of  said 
receipts  shall  be  given  to  the  clerk  of  the 
oounty  court,  who  shall  file  and  preserve  the 
same  in  his  office,  charge  the  treasurer  with 
the  amount,  and  credit  the  payment  to  the  party 
on  whose  account  it  is  made  on  his  bond  and 
mortgage." 

The  above  section  was  construed  in  the  Case  of  Knox  County 
vs.  Goggin,  105  Mo.  182,  16  S.  V/.  684,  wherein  the  court 
said: 


"This  section  makes  it  the  clear  duty  of  the 
mortgagor  to  pay  the  money  to  the  county  treas- 
uere  and  then  present  the  duplicate  receipt  to 
the  county  clerk.  Hence  it  was  held  in  the  case 
of  State  ex  rel.  v.  Moeller,  48  Mo.  331,  that  it 
was  not  the  duty  of  the  county  olerk  to  collect 
the  proceeds  arising  from  the  sale  of  swamp  lands, 
or  from  the  sale  of  the  sixteenth  section.'  That 
was  a suit  on  the  bond  of  the  oounty  olerk,  and 
it  was  held  that  the  olerk  and  his  sureties  were 
not  liable  on  his  bond  for  such  moneys,  because 
it  was  not  part  of  the  duties  of  the  olerk  to  re- 
ceive the  same.  Says  the  court:  *We  cannot  make 
him  a oounty  treasurer,  or  collector  proper,  with- 
out nullifying  other  provisions  of  the  statute 
and  throwing  into  oonfuslon  our  whole  system  of 
oounty  finances.*  The  case  just  oited  and  State 
to  use  v.  Bonner,  72  Mo.  387,  set  at  rest  the 
questions  in  hand,  and  show  thet  the  county  olerk 
had  no  authority  to  collect  the  money  due  upon 
this  bond  and  mortgage.  It  also  follows  that  his 
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deputy  had  no  such  authority.  Y/hem  Broiai 
gave  the  money  to  the  deputy  clerk,  he  made 
the  deputy  clerk  his  agent  for  the  purpose 
of  paying  off  that  debt,  and  the  county  Is 
In  no  way  responsible  for  the  misconduct  of 
the  deputy  in  not  applying  the  money  as  di- 
rected, for  the  deputy  in  receiving  the  money 
was  not  acting  within  the  soope  of  his  duties, 
but  outside  of  them.” 

Therefore,  in  answer  to  the  first  question  we  must 
conolude  that  the  sureties  on  a county  olerk*s  bond  could 
not  become  liable  for  the  collection  by  a county  clerk  of 
either  principal  or  interest  on  a school  fund  bond  for  the 
reason  set  forth  in  the  Davis  Case  Supra,  and  especially 
in  view  of  the  fact  th  t section  10388  significantly  pro- 
vides that  suoh  money  must  be  paid  to  the  county  treasurer 
thereby  precluding  said  bond  money  from  being  actually  re- 
ceived by  the  county  clerk  by  virtue  of  his  office. 

We  shall  next  turn  to  your  second  question  wherein 
you  ask: 


"Should  the  court  order  a renewal  on  all  these 
loans  in  order  to  draw  the  mortgage  up  at  5$." 

In  the  Case  of  Saline  County  vs.  Thorpe,  88  S.  V?,  (Ed) 
page  183,  the  court  in  paragraph  4 of  said  case,  reviews  the 
several  statutes  controlling  the  handling  and  investing  of 
sohool  funds.  From  paragraphs  5 and  7 we  quote  as  follows: 

"The  purpose  of  requiring  a bond  and  personal 
security  is,  of  oourse,  to  make  it  possible  to 
oolleot  the  debt  even  if  the  land,  securing  the 
loan,  decreases  in  value.  The  county  court  has 
no  authority  to  give  any  right  of  the  county  to 
collect  either  principal  or  interest,  due  (Veal 
v.  Chariton  County  Court,  15  Mo.  412 j,  or  to 
dispense  with  either  the  bond,  with  its  personal 
obligation  to  repay  the  money,  or  the  mortgage 
conveying  dear  land  as  security.  Lafayette 
County  v.  Dixon,  69  Uo.  581.  Neither  does  it 
have  authority  to  release  a surety  from  his 
liability  upon  the  bond  or  to  take  in  payment 
of  the  amount  due  or  any  part  thereof,  upon  a 
sohool  fund  bond  and  mortgage,  a note  whieh  does 
not  conform  to  the  statutory  requirements.  Mont- 
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gomery  County  v.  Auohley,  103  Mo*  432,  15 
S.  /.  626.  -Vhy  should  It  have  any  authority 
to  release  one  who  borrowed  from  this  fund 
from  his  obligation  to  repay  it?*  * *" 

"*  * a county  court  could  release  the  ob- 
ligation to  repay  sohool  fund  loans,  at  Its 
om  whim  or  pleasure,  for  any  chips  and  whetstones, 
the  intent  of  the  statute  to  safeguard  the  public 
sohool  funds  by  requiring  double  security  of  un- 
encumbered land,  in  every  loan,  would  be  nulli- 
fied.* * *« 

Therefore,  we  must  conclude  that  in  the  absence  of  a 
section  in  the  statutes  which  gives  a county  court  the 
right  to  cancel  the  bonds  given  for  the  receipt  of  sohool 
fund  moneys  by  a debtor,  which  bonds  are  secured  by  a 
school  f and  mortgage  and  in  lieu  thereof,  to  allow  the 
debtor  to  execute  new  bonds  with  new  sureties  or  with  the 
same  sureties  and  secured  by  the  same  lunds  as  was  described 
in  the  original  sohool  f nd  mortgage  for  the  sole  purpose 
of  reducing  the  interest  rute.  (V.'e  use  the  word  "sole" 
advisedly  for  there  are  many  instances  where  it  is  perfectly 
legal  to  take  new  bonds  and  mortgages  in  plaoe  of  the  old.) 
This  in  our  opinion,  would  be  a subterfuge  and  to  tolerate 
such  a practise  would  be  to  allow  the  county  court  to  do 
indirectly  that  which  they  could  not  do  directly,  for  we 
have  pointed  out  in  the  opinion  hereto  attached,  that  they 
could  not  reduce  the  interest  rate  through  an  order  of  the 
county  court  or  a rider  olaced  upon  the  sohool  fund  mortgage 
or  bond  and,  therefore,  if  they  were  allowed  to  take  new 
bonds  and  mortgages  obligating  the  debtor  to  pay  a lower 
rate  of  interest  for  the  use  of  the  same  money  would  in  our 
opinion,  be  a mere  subterfuge  and  illegal,  and  we  think  we 
are  supported  in  this  view  by  the  Case  of  Saline  County  vs. 
Thorpe,  Supra. 

Now  turning  to  your  third  question: 

"then  would  they  all  come  under  the  new  law 
Senate  Eill  13)  and  have  to  have  appraisers 
to  go  out  and  appraise  the  land  etc.)" 

In  answer  to  this  question  it  will  follow  that  the 
position  that  we  have  taken  on  question  2,  in  holding  that 
the  oounty  court  could  not  take  new  bonds  and  sureties  for 
the  sole  purpose  of  reducing  the  interest  rate  would  neces- 
sarily  prevent  a situation  a b outlined  in  this  question. 
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However,  we  might  call  attention  to  section  10386  Laws  of 
Missouri,  1943,  which  reads  as  follows: 

"When  any  moneys  belonging  to  said  funds  shall 
be  loaned  by  the  County  Court,  and  a mortgage 
is  taken  to  secure  payment  thereof,  the  county 
court  shall  require  the  borrower  and  the  parties 
who  have  signed  the  bond,  as  personal  sureties, 
as  above  provided,  to  produce  and  furnish  to  the 
county  court  annually  on  the  interest  paying  date 
of  the  loan  or  within  thirty  days  thereafter,  evi- 
dence showing  that  each  of  said  sureties  ronaln 
solvent,  that  they  are  resident  householders  of 
the  oounty,  and  own  property  of  the  value  of  an 
amount  equal  to  the  amount  due  on  the  loan,  in 
addition  to  all  the  debts  for  which  said  sureties 
are  liable,  and  in  addition  to  all  property  owned 
by  said  sureties*  that  is  exempted  from  execution. 

If  the  borrower  and  sureties  fail  to  furnish  satis- 
factory evidence  of  the  solvenoy  of  the  sureties 
as  herein  provided,  or  if  the  borrower  fails  to 
provide  and  furnish  other  solvent  sureties,  of  the 
qualifications  herein  provided,  within  ten  days 
after  an  order  to  that  effect  shall  have  been  made 
and  served  on  the  principal  in  the  bond,  the  court 
shall  proceed  to  enforce  payment  of  both  principal 
and  interest  due,  as  provided  in  this  article.11 

It  will  be  noted  from  the  reading  of  the  aforementioned 
section  that  the  borrower  and  his  sureties  must  annually 
on  interest  paying  date  or  within  thirty  days  thereafter, 
satisfy  the  oounty  court  of  their  solvenoy,  and  if  the  court 
is  of  the  view  that  they  are  not,  then  the  court  shall  pro- 
ceed to  enforce  payment  of  both  principal  and  interest  due. 

It  will  be  further  noted,  that  this  section  uses  the  word 
"shall"  and  it  is  our  view  that  through  the  use  of  the  word 
"shall"  the  statutes  makes  it  mandatory  upon  the  oounty  court 
to  proceed  to  enforce  payment  where  they  find  that  the  borrow- 
er and  sureties  aw  not  in  a state  of  solvenoy.  For  it  was 
•said  by  the  oourt  in  the  Case  of  ^tate  ex  rel.  MoKittrick  vs. 
Uymore.  119  S.  W.  (2d)  941,  l.c.  944: 

"*  * *0n  reading  the  article  it  will  be  noted 
that  the  words  •may*  and  * shall*  are  used  many 
times  in  the  several  seotions.  They  were  used 
advisedly  and  must  be  given  their  usual  and  or- 
dinary meaning.  It  is  the  general  rule  that  in 
statutes  the  word  ’may*  is  permissive  only,  and 
the  word  ’shall*  is  mandatory.*  * *" 
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In  Ballentine’s  Law  Dictionary  we  find  the  following 
approved  definition  of  the  word  "shall": 

"The  word  *may*  is  construed  to  mean  •shall* 
whenever  the  rights  of  the  public  or  third 
persons  depend  upon  the  exeroise  of  the  power 
or  the  performance  of  the  duty  to  whioh  it  re- 
fers, And  so,  the  word  •shall*  may  be  held  to 
be  merely  directory  when  no  advantage  is  lost, 
when  no  right  is  destroyed,  when  no  benefit  is 
sacrificed,  either  to  the  public  or  to  any  in- 
dividual, by  giving  it  that  construction.  But, 
if  any  right  to  anyone  depends  upon  giving  the 
word  an  imperative  construction,  the  presump- 
tion is  that  the  word  was  used  in  reference  to 
such  right  or  benefit.  But,  where  no  rigit  or 
benefit  to  anyone  depends  upon  the  imperative 
use  of  the  word,  it  may  be  held  to  be  directory 
merely.  3ee  Montgomery  v.  Henry,  144  Ala,  629, 

1 L.h.A.(N.S.)  656,  658,  39  South  hep.  507." 

It  is  our  view  that  the  statement  in  your  letter  that 
many  of  the  bondsmen  could  not  qualify  under  the  n ew  law 
will  be  of  no  avail  if  section  10386  Laws  of  Missouri  1943, 
applies  to  the  present  borrowers  of  school  funds  and  their 
sureties  and  in  this  connection  we  oall  attention  to  sec- 
tion 10386  R.  3.  Mo.  1939,  which  section  was  re-enacted  and 
is  now  section  10386  Laws  of  Missouri  1943,  heretofore  set 
out  verbatim.  Vie  shall,  for  the  purpose  of  comparison,  set 
out  verbatim,  section  10386  R.  S.  Mo.  1939: 

"The  county  court  shall  have  power,  from  time 
to  time,  to  require  additional  security  to  be 
given  on  said  bond  when  they,  in  their  Judgment, 
deem  it  necessary  for  the  bett  r preservation 
of  the  fund.  If  such  additional  security  be  not 
given  within  ten  days  after  an  order  to  that  ef- 
fect shall  be  made  and  served  on  the  principal  in 
the  bond , and  in  all  oases  of  default  in  the  pay- 
ment of  interest,  the  court  shall  proceed  to  en- 
force payment  of  both  principal  nd  interest  by  writ, 
or  in  a summary  manner,  as  provided  in  this  chapter." 

It  is  our  view  th  t section  10386  R.  S.  Mo.  1939,  as  well 
as  the  re-enacted  seotlon  10386  Laws  of  Missouri  1943,  are 
procedural  in  character.  The:  ef ore,  section  10386  Laws  of 
Missouri  1943  is  fully  applicable  to  outstanding  school  fund 
mortgage  loans  as  well  as  to  new  school  fund  mortgage  loans 
made  after  said  section  became  effective.  The  general  rule 
laid  down  governing  the  effect  of  a statute  which  is  pro- 
cedural in  character  is  laid  down  in  the  Case  of  State  ex  rel, 
Midwest  ipe  l nd  upr>ly  Company  et  al,  vs.  Haid  et  al,  52, 

3.  . (2d)  183,  l.o.  186,  wherein  the  court  said: 
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"*  * *It  1 s a well-settled  rule  that,  If  before 
final  decision  in  a case  a new  statute  as  to  pro- 
cedure go es  Into  effect,  it  must  from  that  time 
govern  and  regulate  the  proceedings.  Clark  v. 
Railroad,  219  Mo.  524,  118  S.  ..  40.  .nd  a like 
result  is  produced  by  a change  in  the  construc- 
tion of  a statute  relating  to  procedure  by  a 
court  of  last  resort.*  * 

CONCLUSION 

1)  In  view  of  the  faot  that  the  statutory  authority 
to  receive  money  payments  for  principal  and  interest  paid 
by  a borrower  on  school  fund  bonds  is  placed  upon  the 
county  treasurer  to  so  receive,  it  is  the  opinion  of  this 
Department  that  a county  clerk  and  his  sureties  are  not  « 
liable  on  his  official  bond  for  such  moneys  for  it  is  not 
part  of  his  duties  to  receive  the  same. 

2)  It  is  the  opinion  of  this  department  that  a county 
court  does  not  have  authority  to  allow  a borrower  to  exeoute 
new  school  fund  bonds  with  the  same  sureties,  and  to  execute 
a new  mortgage  covering  the  sane  land  as  described  in  the 
original  mortgage  where  such  new  bonds  and  mortgages  are 
taken  by  the  oounty  court  for  the  sole  purpose  of  allowing 
the  borrower  to  reduce  the  interest  rate  that  he  was  original- 
ly obligated  to  pay.  Such  act  would  be  a mere  subterfuge. 

3)  It  Is  the  opinion  of  this  Department  that  section 
10386  Laws  of  Missouri  1943,  which  is  a re-enactment  of 
section  10386  R.  S.  Mo.  1939,  is  procedural  in  character  and 
therefore,  applies  to  school  fund  mortgage  loans  both  prior 
and  subsequent  to  the  enactment  of  said  section. 


Respeotfully  submitted. 


£•  Richards  Creech 
Assistant  Attorney-General 


APPROVED: 
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COUNTY  CLSiik: 


It  is  tiie  duty  of  the  county  cleric  to  add 
up  the  figures  showing  the  amount  of  tax 
in  the  proper  columns  of  an  assessor's  book, 
and  the  aggregate  amount  in  each  column 
snail  be  noted  on  each  page. 


December  a,  1943 


Honorable  Jesse  A*  Mitchell 
Chairman,  State  Tax  Commission 
Jefferson  City,  Missouri 


•v/  ■>- 1 


Dear  Judge  Mitchell: 


The  attorney  General  wishes  to  uoknowledge  receipt 
of  your  letter  of  Deoember  3,  194o,  in  which  you  request 
an  opinion  of  this  department.  This  opinion  request  is 
as  follows: 


"Will  you  kinuly  furnish  tills  Commission 
an  opinion  on  the  following  matter: 

"Is  it  the  duty  of  the  County  ,.ssesaor  or 
the  County  Clerk  to  ado  the  Assessor's 
Book  und  plaoe  the  totals  of  each  class 
of  property  In  the  proper  class  on  the 
book? 

"Should  each  page  in  tno  ..ssessor'a  Book 
carry  a total  or  will  the  grana  total  of 
all  the  property  of  a certain  class  meet 
the  statutory  requirement? 

'The  subject  matter  of  this  controversy 
is  contained  in  Chapter  74,  Seotion  10,990 
tit  3*  1939 . 

"Dome  or  all  county  officials  are  at  vari- 
ance concerning  whose  duty  it  is  to  make 
these  aduitions  and  enter  these  totals  and 
they  have  askeu  us  for  a decision. 

"We  will  appreciate  same  at  your  conve- 
nience." 


Honorable  Jesse  a.  ISitehell  -2- 


Dec ember  8,  1948 


On  April  21,  1988,  this  department  issued  an  opin- 
ion written  by  Tyre  W.  Burton,  an  assistant,  in  which  the 
first  question  relative  to  whose  auty  it  is  to  place  the 
totals  ol  each  class  of  property  in  tne  proper  column  on 
the  booh  is  taken  up  and  considered.  Consequently,  we 
are  attaching  to  this  opinion  a oopy  of  ilr.  Burton’s  opin- 
ion, which  we  feel  will  answer  your  first  question. 

The  second  question  which  you  ask  is  ns  to  whether 
eaoh  page  in  the  assessor's  book  should  carry  a total  or 
would  the  grand  total  of  all  of  the  property  of  a certain- 
class  meet  the  statutory  requirement. 

In  ansv<er  to  this  question,  we  wish  to  cite  you  a 
portion  of  Section  10995,  3.  Missouri,  1989,  entitled 

"arrangement  of  assessor's  book."  In  view  of  the  faot 
that  this  statute  is  rather  lengthy,  we  will  only  oite 
that  part  whloh  is  relevant  to  the  question  under  consid- 
eration. such  portion  of  this  statute  provides  the  fol- 
lowing : 

" * * * The  county  clerk  shall  add  up 
tne  figures  snowing  the  amount  of  suoh 
tax,  in  the  proper  columns,  ana  the  ag- 
gregate amount  in  eaon  column  shall  be 
notea  on  euoh  page.  * * * " 

We  feel  it  is  clear-  fro.,  tne  provisions  of  this 
statute  that  it  is  the  duty  of  the  county  cleric  to  add  the 
figures  showin0  tne  amount  of  tax  in  the  proper  columns  in 
the  assessor *3  booic,  ana  that  the  aggregate  in  each  column 
shall  be  noted  on  each  page.  We  fall  to  find  where  this 
exact  question  has  been  passed  on  by  the  courts  of  this 
state,  ana  therefore  are  only  able  to  oite  you  to  this  par- 
ticular section  of  the  statute,  which  we  feel  is  very  clear. 


dONOHJglOH 


It  is,  therefore,  the  opinion  of  this  department 
that  each  page  in  the  assessor's  book  shall  carry  a total 


Honorable  Jease  A.  Mitchell 
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% 


of  all  of  the  property  or  a certain  class  or  In  ons 
column. 


Respectfully  submitted 


JOHN  S.  PHILLIPS 
Assistant  attorney  General 


aPFROVLD: 


..OY  Ac.  UT  .. 
Attorney  General 


J3P:HR 


ChTMlFAL  LAW : One  who  has  been  previously  convicted 

of  a felony  is  not  eligible  to  a parole 
PAROLE:  under  Section  4201  R.  S.  Missouri,  1959, 


April  12,  1945 


honorable  mark  morris 
Prosecuting  Attorney 
Pike  County 

howling  Green,  is soar i 
Lear  Sir : 

V.e  are  in  receint  of  your  request  for  an  opinion, 
under  date  of  April  8,  1943,  'hlch  reads  as  follows: 


"Would  appreciate  opinion  on  the 
following  question. 

"Assuming  that  one  has  been  pre- 
viously convicted  of  a felony  and 
is  convicted  again  for  a felony, 
but  the  second  time  instead  of  be- 
ing sentenced  to  the  penitentiary 
is  only  sentenced  for  a jail  sen- 
tence, is  this  man  eligible  for  a 
parole  under  section  4201,  L.  o., 
1939?" 


bection  4199  R.  S.  Missouri,  1939,  reads  as  fol- 
lows : 


"The  circ  it  aid  criminal  courts 
of  this  state,  the  court  of  crimi- 
nal correction  of  the  city  ox  St. 
Louis  and  boards  of  parole  created 
to  serve  ary  such  court  or  courts 
shall  have  power,  as  hereinafter 
provided,  to  parole  persona  con- 
victed of  a violation  of  the  crimi- 
nal laws  ol  this  state." 
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Under  this  section  the  circuit  judge  has  the  power  of 
parole  aid  it  does  not  mention  that  it  applies  to  lelon- 
ies  only. 

Section  4201  K.  3.  Missouri,  1939,  reads  as  follows: 


"VJhen  any  person  of  previous  good 
character  aid  who  shall  not  have 
been  previously  convicted  of  a 
felony,  shall  e convicted  of  any 
felony  except  murder,  rape  .(where 
the  rape  charged  ar.d  the  proof  shows 
said  rape  to  have  been  committed  by 
means  of  force,  violence  or  by  putt- 
ing the  female  in  fear  of  immediate 
injury  to  her  person),  arson  or  rob- 
bery, ard  imprisonment  in  the  peni- 
tentiary shail  be  assessed  as  the 
punishment  therefor,  and  sentence 
shall  have  been  pronounced,  the  court 
before  whom  the  conviction  was  had, 
if  satisfied  that  such  person,  if 
permitted  to  go  at  large,  would  not 
again  violate  the  law,  may  in  his 
discretion,  by  order  of  record,  pa- 
role such  person  ano  permit  him  to  go 
and  remain  at  large  until  such  parole 
be  terminated  as  hereinafter  provided: 
Provided,  that  the  court  shall  have  no 
power  to  parole  any  person  after  he  has 
been  delivered  to  the  warden  of  the  peni- 
tentiary. ” 


under  this  section  a person  can  only  te  eligible 
to  be  paroled  who  has  not  previously  been  convicted  of 
a felony. 

Under  the  facts  stated  in  your  request  you  say 
that  you  are  assuming  that  a person  lias  been  previously 
convicted  of  a felony,  and  under  the  conviction  has 
only  been  sentenced  to  a jail  sentence,  ihe  language 
set  out  in  Section  4201,  supra,  is  unambiguous  ard  needs 
no  construction,  'here  the  language  of  a statute  is 
plain  and  unambiguous  it  may  not  be  construed,  but  must 
be  given  effect  as  written.  (St.  Louis  Amusement  uo., 
v.  ot.  Louis  County,  147  S.  W.  (2d)  667,  347  ^o.  456.) 
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COi'CLuSIOK 


It  is,  therefore,  the  opinion.  of  1 1 is  department 
that  where  one  has  been  convicted  of  a felony  and  is 
again  convicted,  but  the  second  time,  Instead  of  being 
sentenced  to  the  penitentiary  is  only  sentei ced  to  a 
jail  sentence,  he  is  not  eligible  for  a parole  under 
Section  4201  R,  3,  . is sour i,  1939, 


Respectfully  submitted 


Vi.  J.  bOKitB 

Assistant  Attorney  General 


AP  h JV.  D BY: 


ROY  McKl'l  TRICK 

Attorney  General  of  Missouri 


WJEJRV. 


TAXATION: 


In  counties  duties  and  fees  of  township 
collectors  and  assessors  with  respect  to 
income  tax  returns  filed  during  the  term 
of  office  hut  on  which  no  assessment  was 
made  prior  to  the  expiration  of  their 
term. 


April  21,  1943 


ilr.  hert  Morgan 
Clerk  of  the  County  Court 
Daviess  County 
Gallatin,  Missouri 


Dear  Mr.  Morgan: 


This  will  acknowledge  receipt  of  your  letter  of 
April  1,  1943,  as  follows: 


"Our  oounty  has  Township  organiza- 
tion. 

"Since  the  State  extended  the  time 
for  filing  state  incomes,  which  as- 
sessor should  list  and  file  the 
State  Income  Assessments?  Should  it 
be  the  assessor  in  office  before  the 
election  of  township  officers  on 
March  30,  1943,  or  the  assessor  elec- 
ted on  that  date? 

"Itfhioh  collector  should  do  the  col- 
lecting, the  one  elected  on  inarch  30? 

• 

"In  case  the  assessors  do  not  list 
or  have  any  part  in  the  work,  are 
they  entitled  to  a fee?" 


Under  Section  11354  E.  S,  Mo.,  1939,  state  income 
tax  returns  are  required  to  be  filed  with  the  assessor 
on  or  before  the  fifteenth  day  of  March  of  each  year. 
Under  Section  11369  R.  S.  Mo.,  1939,  the  assessor  in 
certain  cases  is  authorized  to  extend  this  period  of 
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time  not  to  exceed  thirty  days.  We  have  been  informed 
that  the  State  Auditor  has  extended  the  time  for  filing 
income  tax  returns  until  April  15,  1943.  Such  exten- 
sions in  cases  of  counties  under  township  organization 
cause  a return  filed  after  March  thirtieth  to  be  filed 
with  the  new  assessor  elected  on  March  thirtieth,  in  the 
year,  1S43. 


Under  Section  11357  R.  S.  Mo.,  1939,  on  tax  returns 
filed  March  fifteenth,  it  is  the  duty  of  the  assessor  to 
certify  the  amount  of  taxable  income  involved  to  the 
county  clerk  not  later  than  April  fifteenth.  Thereaf- 
ter, it  is  the  duty  of  the  county  elerk  to  compute  the 
tax  due  and  enter  said  amount  on  a tax  book  and  deliver 
said  book  to  the  collector  not  later  than  May  first. 


Within  thirty  days  after  the  books  are  delivered  to 
the  collector  it  is  that  officer's  duty  to  affect  collec- 
tion. ’Where,  under  the  extension  of  time  granted,  the 
taxpayer  does  not  file  his  return  until  after  April  fif- 
teenth, the  assessor  makes  the  assessment  on  or  before 
the  fifteenth  day  of  the  month  following  the  filing  of 
the  return  and  certifies  that  fact  to  the  county  clerk, 
who,  in  turn,  computes  the  tax,  enters  the  same  in  a tax 
book  and  delivers  said  book  to  the  collector. 


From  the  above  resume  it  appears  that  the  township 
assessor  in  office  prior  to  March  thirtieth  will  have 
performed  certain  duties  relative  to  the  tax  returns 
filed  on  or  before  March  fifteenth.  He  also,  if  he  ac- 
ted with  reasonable  promptness,  will  have  performed  cer- 
tain duties  with  respect  to  tax  returns  filed  after  March 
fifteenth  and  before  Maroh  thirtieth  under  the  extension 
of  time  granted. 
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Your  first  question  seems  to  contemplate  that  the 
assessor  in  office  prior  to  March  thirtieth  has  not  per- 
formed any  function  with  respect  to  the  tax  returns  filed 
to  him  prior  to  March  thirtieth.  I4*  this  is  true,  he 
now  being  out  of  office,  there  is  no  function  which  he 
can  perform  and  all  acts  yet  required  in  connection  with 
tax  returns  filed  on  or  before  the  expiration  of  his 
term  must  be  performed  by  the  newly  elected  assessor. 


The  same  rule  would  apply  to  your  question  relative 
to  which  collector  should  collect  the  tax.  From  the 
resume'  above  outlined  it  is  possible  that  by  prompt  ac- 
tion on  the  part  of  the  assessor  and  the  county  clerk 
the  tax  books  might  be  in  the  hands  of  the  township  col- 
lector before  March  thirtieth,  and  in  that  event  the  in- 
cumbent in  office  prior  to  that  date  would  have  the  duty 
of  collecting  the  tax  assessed  up  until  the  time  his 
term  of  office  expired  and  his  successor  qualified.  Af- 
ter the  last  mentioned  date,  a newly  elected  collector 
would  be  the  one  to  affect  the  collection  of  income  taxes 
still  shown  to  be  due  and  unpaid  in  the  taxbooks. 


Your  last  question  concerns  the  compensation  of  the 
assessor  who  does  not  list  or  have  any  part  in  the  work 
connected  with  assessing  income  tax.  Section  11364  R. 
S.  Mo.,  1939,  is  as  follows: 


nAssessors  and  collectors  shall  be 
compensated  in  like  manner  and  in 
like  amounts  as  for  the  assessments 
of  other  taxes:  Provided,  that  in 
counties  in  which  the  assessors  and 
collectors  are  paid  a fixed  salary, 
that  in  addition  to  the  salary  paid, 
they  shall  be  permitted  to  charge 
for  work  performed  in  the  assessing 
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and  collecting  of  the  income  tax,  as 
provided  by  this  article,  the  seme 
fees  as  are  oharged  by  assessors  and 
collectors  whose  salary  is  not  fixed 
by  law,  and  which  fees  so  oharged  by 
said  assessors  and  collectors  for 
services  rendered  in  assessing  and 
collecting  income  tax  shall  be  paid 
by  the  state.”  (underscoring  ours) 


In  V.'estberg  v.  the  City  of  Kansas,  64  o.  493,  502, 
it  is  said  in  connection  with  officers  that  "salary  and 
perquisites  are  the  reward  of  express  or  implied  servi- 
ces". Such  rule  is  applicable  here,  especially  in  view 
of  the  faot  that  Section  11364,  supra,  speaks  of  the  as- 
sessor's compensation  in  oonneotion  with  "work  performed" 


Further,  in  Throop's  Public  Officers,  Emotion  473, 
it  is  stated: 


"As  a general  rule,  an  offioer  is 
entitled  to  his  official  compensa- 
tion, only  for  the  time  during  which 
he  was  the  incumbent  of  the  office. 

*****  n 


and  in  beotion  474,  it  is  stated: 


"An  officer's  compensation  ends, 
when  his  term  of  office  ends,  whe- 
ther that  event  oocurs  by  the  ex- 
piration of  time,  or  by  death,  re- 
moval, or  resignation.  *♦***»» 
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In  view  of  the  foregoing,  we  are  of  the  opinion  that 
the  assessor  who  does  not  list  or  perform  any  of  the  func- 
tions required  of  him  in  connection  with  the  income  tax 
return  filed  with  him  during  the  term  of  his  offioe  is 
not  entitled  to  any  fees  granted  to  compensate  him  for  the 
performance  of  those  duties. 


Respectfully  submitted, 


LAURENCE  L-  BRADL  EY 

Assistant  Attorney-General 


AFPi.OVSD: 


ROY  MoTaTTRICK 

Attorney-General 


LLBjRS 


SCHOOLS:  (1)  Prosecuting  attorney  to  prepare  the  papers  nec- 

essary in  the  loaning  of  money  from  county  school  fund. 
(2)  Duty  of  county  clerk  to  see  that  such  papers  are 
properly  recorded. 


r.  Bort  . organ 
County  Cleric 
javioss  County 
allatin,  Missouri 


T o \ 1 1 omey-  Gone  r a 1 v isnes  to  acknowledge  receipt 
of  your  letter  of  Lay  6th  requesting  an  opinion  of  this 

apartment.  Your  letter  of  request  reac.  follows: 

/ 

"I  would  like  to  know  the  responsi  un- 
ities which  oalong  to  the  County  clerk 
v ith  reference  to  the  School  fund  honey, 
especially  the  loans  which  are  made. 

"ho  should  make  out  the  papers  for  the 
loan,  see  that  they  are  properly  rocordod 
and  have  thou  complete  for  filing?" 

Your  request,  under  oar  interpretation,  includos 
t o questions;  first,  who  shall  iaake  out  and  proparo  the  noe- 
ossary  papers  for  a school  fund  loan,  and,  second,  whose  duty 
shall  it  he  to  so 3 that  such  papers  or  forms  are  properly  re- 
corded arid  completed  for  filing. 

considering  your  first  question  we  wish  to  cite  you 
to  ection  12944,  3.  3.  ...  1939,  which  provides  the  follow ing: 

"He  snail  prosecute  or  defend,  as  the 
case  may  require,  all  civil  suits  in 
which  the  county  is  interested,  repre- 
sert  generally  the  county  in  all  matters 
or  law,  investigate  all  claims  against 
the  county  , dra'-  all  contracts  relating 
to  tne  business  of  tne  county,  and  shall 
give  his  opinion,  without  foe,  in  blotters 
of  lav  in  which  the  county  is  interested, 
and  in  writing  when  demanded,  to  the  county 
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court,  or  any  judgo  thereof,  o.niopt  In 
countios  in  which  there  raay  jo  a county 
counselor.  lie  siiall  also  attend  and. 
prosecute,  on  ohalf  of  the  state,  all 
cases  oof or o 3uc^icos  &1Q  P°&co, 

'lion  t-ie  stato  Is  node  a party  thereto i 
Pro video,  county  courts  of  any  county 
In  til  is  state  owning  s\  arap  or  overflowed 
land.:  may  onploy  special  counsel  or 
attorneys  to  represent  said  county  or 
countios  in  prosecuting  or  defending  any 
suit  or  suits  oy  or  against  said  county 
or  counties  for  the  recovery  or  preserva- 
tion of  any  or  all  of  said  sv.-amp  or  cw  or- 
f lowed  lands,  ano  quieting  the  titlo  of 
the  said  county  or  counties  thereto,  and 
to  pay  such  special  counsel  or  attorneys 
reanonaolo  co -ioonsation  for  their  ser- 
vices, to  be  paid  out  of  any  funds  arising 
fro.i  tho  sal3  of  raid  ewanp  or  overflowed 
lands,  cr  out  of  tho  general  revenue  fund 
of  sail  county  or  countios*" 

As  car  _»o  soon  . ran  tho  aoove  statute,  the  prosecuting 
attorney  si-all  represent  ills  county  in  all  natters  of  lav  and 
shall  "drat!  nil  contract?  relating  to  the  business  of  the  county. 
Thuro  can  be  no  question  that  tho  preparation  of  the  forms  fa- 
a school  r.'unf  loan  i3  a contract  relating  to  tne  business  of  the 
county  • Fherofore,  It  ...  the  opinion  of  this  do  unt  that 
this  particular  duty  rests  upon  tho  product  tin  r:  attorney  under 
tho  provisions  of  the  statute  set  out  a>ovo. 

It  is* with  iiww  difficulty  that  ve  seek  an  ans’  or  to 
your  second  quostion,  since,  unlike  your  first  question,  there 
la  no  prevision  of  tne  statutes  which  provides  ’ hose  duty  it  is 
to  £9  that  the  necessary  documents  In  the  execution  of  a scnool 
fund  loan  are  completed  and  properly  recorded.  In  order  to 
rexch  tho  correct  solution  to  this  query,  no  feel  it  roquiros 
a study  of  the  general  duties  of  tho  county  clerics  of  tne  var- 
ious counties  in  this  State,  rut  first  wo  will  cite  you  to 
tho  section  of  the  statute  which  empowers  the  county  court  to 
nonage  tho  ichool  Fund  tool  id  to  raaico  School  unu  oans. 

Tlii3  section  is  >ection  1C 376,  it.  . o.  1J39,  arid  pro  crioos 
as  follows: 


• 


— o— 


ay  11,  1943 


rt  .«  .or  an 


’’It;  It  horooy  .unde  tho  uuty  ef  the 
several  county  oourte  ox’  till,  state  to 
aill  ently  colloct,  pro servo  ana  secure- 
ly Invest,  tit  tiie  ill  juo:  t rato  of  Inter- 
est that  cn..  jo  obtain not  a:. eroding 
eijyut  nor  lost  tlion  four  per  cont  per 
annum,  on  unenc  umber jcL  real  estate 
security,  orth  at  all  times  at  least 
double  t.ne  sum  loonou,  and  may,  in  its 
discretion,  require  personal  security  in 
auu.tion  thereto,  the  proco-ds  of  all 
moneys,  stocks,  .onus  and  ether  irop  rty 

belonging  to  the  county  sob. f uad;  iso, 

the  not  proceeds  from  the  sale  of  .'straps; 
also,  the  cloar  proceeds  of  all  ponaltios 
and  forfeitures,  and  m all  finos  collected 
in  the  sovaraL  counties  for  any  preach  of 
the  pena-  or  military  lai  s of  this  state, 
and  all  moneys  which  shall  be  paid  oy  per- 
sons , as  an  equivalent  for  exemption  from 
ifiilltary  uuty,  sliall  belonr,  to  and  be 
securely  Invest  >d  and  sacredly  preserved 
in  the  s v rai  co.;jitios  a-  a county  puolic 
• school  fund,  tho  income  of  which  fund  shall 

^0  colj-octod  annually  .and  faithfully  appro- 
priated for  establishing  anu  maintaining 
free  puolic  schools  in  the  several  counties 
of  tills  state#" 

Of  course,  the  county  court  is  a court  of  rocura  in 
t. ^0  ^tato  of  i.i.-souri,  ana  tue  c Tic  r havin>  custoay,  char^o 
anu  control  oi  tue  rocojiis  of  such  court,  and  having  tno  duty 
. ,c..  records,  i..  tiie  county  cl  'k#  ft  is  common 
.Dio  loa  o t:iat  ho  .aits  upon  tne  county  court  ana  either  lie  or 
uis  uoputios  hoop  the  minutes  of  tho  moo  tin/;:,  of  tho  county 
court  • 

lieu r attention  also  should  jo  called  to  ctlon 
13295,  • • o#  1939#  This  section  of  the  statutes  deals 

yonarslly  uith  ttie  duties  of  the  clerks  of  all  courts  of  record, 
hlch,  of  course,  iuclud  xs  the  county  clerks  of  tho  various 
co  nties,  ihe  provisions  of  such  s -otion  are  as  follows t 

" vary  clor::  sliall  record  tno  juu, .ents, 
nil  o,  ox’d  u\  and  otlior  proceedings  of 
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tno  court,  and  iaake  a complete  alpua- 
otlcai  Index  thereto;  Issue  and  attest 
all  process  'lion  required  by  la  and 
affix  tho  seal  of  his  office  thoroto, 
or  if  none  be  provided,  then  his  private 
soal;  keep  a porfoct  account  of  all 
moneys  coming  into  hi.’,  nands  on  account 
of  coat 3 or  otherwise,  and  punctual  ly 
pay  over  the  sa.no : Proviuod,  that  where 
the  cleric  of  the  circuit  cou ’t  is  a party, 
plaintiff  or  defendant  (whethei*  singly 
or  jointly  '’.1th  othsrs)  to  a 3uit  or 
action,  the  writ  of  su  uons  and  all  other 
• process  shall  bo  issued  by  the  clerk  of 

the  county  court,  the  reason  tiiorofor 
being  noted  on  said  process,  and  said 
latter  named  clork  shall,  on  the  trial  of 
oaia  cause,  act  as  temporary  cleric  of  the 
c-rcuit  court  and  otherrioe  perform  In 
said  cause  all  the  duties  of  tho  circuit 
court  clerk*” 

i? or  the  purposes  of  this  inquiry  to  vtlll  further  cite 
you  action  13823,  R.  S.  Mo,  1939,  which  rofors  to  tlie  duties 
of  tuo  .oiuity  clerk  relative  to  tho  keeping  of  accounts  due 
the  county  which  are  payable  to  the  treasury  of  tho  county. 

Duo  to  the  length  of  such  statute,  o will  only  quote  the  second 
suooection  which  is  tne  part  ,>ertinont  to  our  i.nctant  problem. 
Such  provision  is  as  follows: 

■»  *#;  second,  to  keep  just  accounts  oo- 
tv/oen  the  county  ana  a.l  persons,  bodies 
politic  and  corporate,  onargeaole  with 
money  3 pay a ole  into  the  county  treasury, 
or  tiiat  may  become  entitled  to  recoivo 
moneys  therefrom;  » *" 

Ton  the  statutory  provisions  citod  aoove  we  think 
that  tho  first  step  in  the  loaning  of  money  fro. a the  county 
senool  fund-,  is  the  preparation  of  the  nece.  sary  documents 
or  papers  oy  the  prosecuting  attorney  of  the  county.  ftor 
such  preparation  and  the  signing  of  all  such  papers  oy  the 
proper  party  or  parties,  tho  forms  should  be  presented  to  the 
county  court  for  tneir  approval.  o think  that  the  clause  in 
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section  10376,  supra,  which  states,  "to  diligently  collect, 
preservo  and  securely  invest"  the  school  fund  Moneys,  places 
upon  the  county  court  the  duty  to  inspect  the  completed 
forms  and  to  approve  the  Bonds.  If  and  when  this  is  dona, 
it  is  our  opinion  that  it  then  becomes  the  duty  of  the  county 
clerk,  as  the  ministerial  officer  of  the  county  court,  to 
see  that  the  papers  involved  are  properly  recorded.  It 
might  be  argued  that  this  should  be  the  duty  of  the  county 
court  itself,  under  the  admonition  given  in  Section  10376, 
supra.  However,  «e  feel  that  this  ministerial  duty  can  and 
should  be  delegated  to  the  county  clerk,  since  by  statutes 
he  is  charged  vdth.  koeping  tho  records  of  such  loans,  and  is 
the  officer  required  to  conduct  the  aany  ministerial  acts 
connected  with  the  action  of  the  county  court. 


Conclusion 


Therefore,  it  is  tho  opinion  of  this  department 
that  the  preparation  of  the  papers  and  documents  necessary 
to  the  loaning  of  money  from  the  county  school  fund,  is  the 
duty  of  tho  prosecuting  attorney  in  tho  county  where  the 
school  fund  loan  is  to  be  made. 

It  is  further  the  opinion  of  this  department,  that 
it  is  the  duty  of  the  county  clerk,  as  the  ministerial  officer 
of  the  county  court,  to  seo  that  the  doed  of  trust  and  other 
necessary  papers,  if  any,  are  properly  recorded. 


lie  spec  tfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  .ttorney-Goneral 

APPROVED: 


McKIT TRICK 
Attorney- General 


House  Bill  No . 20 : 


Marriage  license  application  is  not 
required  to  be  presented  in  person  by 
applicants  for  licenses. 


June  4,  1943 


Hon.  Mark  Morris 
Prosecuting  Attorney 
Pike  County 

Bowling  Green,  Missouri 


Dear  Mr.  Morris: 


Filed  64 


Under  date  of  June  1,  1943,  you  wrote  this  office 
requesting  an  opinion  as  follows: 


"Would  appreciate  opinion  on  the  fol- 
lowing question: 

"In  regard  to  House  Bill  #20,  recently 
passed  by  the  62nd  General  Assembly, 
would  like  to  know  if  the  application 
for  the  marriage  licenses  can  be  mailed 
in  to  the  Recorder's  Office  or  must  be 
applied  for  personally.  In  other  words, 
can  the  application  be  made  out  before 
a Notary  Public,  say  in  the  State  of 
Illinois,  and  then  mailed  to  the  Recorder's 
office  in  Missouri  and  there  stay  3 days 
before  a license  is  issued?" 


The  answer  to  your  request  depends  upon  the  interpre- 
tation of  the  word  "present"  as  used  in  the  following 
sentence  taken  from  House  Bill  No.  20: 

"Before  applicants  for  a marriage  license 
shall  receive  a license,  and  before  the 
Recorder  of  Deeds  shall  be  authorized  to 
issue  a license,  the  parties  to  the  mar- 
riage must,  at  least  three  days  before  the 
date  they  desire  such  license  to  be  issued, 
present  an  application  for  the  license  to 
the  Recorder  of  Deeds . " 

The  verb  "present"  has  various  meanings,  a few  of 
the  definitions  of  the  word  from  Webster's  New  International 
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Dictionary  are  as  follows: 

"To  lay  or  put  before  a person  for  ac- 
ceptance; to  offer  as  a gift;  to  give 
or  bestow  formally;  of  things,  to  af- 
ford or  furnish. 

"To  hand  or  pass  over,  esp.  ceremon- 
iously; to  deliver. 

"To  lay  before,  or  submit  to,  a person 
or  body  for  consideration  or  action;  as 
to  present  a memorial,  petition,  or  in- 
dictment. " 

In  numerous  cases  courts  have  had  occasion  to  define 
the  word.  In  matters  pertaining  to  court  procedure  it  has 
frequently  been  given  a meaning  which  limits  the  word  to  a 
personal  presentment.  Illustrations  of  these  definitions 
are  the  following  brief  extracts  from  the  cases: 

"Under  code,  3528,  providing  that  no 
action  shall  be  brought  against  a 
county  on  an  unliquidated  demand,  un- 
less the  same  has  been  presented  to 
the  board  of  supervisors  and  payment 
demanded  and  refused,  an  unliquidated 
demand,  such  as  a claim  for  personal 
injuries,  must  be  in  writing  when  its 
payment  is  demanded;  the  word  'present' 
being  generally  used  when  formal  action 
is  indicated.  Escher  v.  Carroll  County, 

125  N.  W.  810,  812,  146  Iowa  738." 

"Under  a contract  provision,  requiring 
claim  for  damages  or  statutory  penalty 
provided  by  Rev.  St.  1919,  10136,  Mo. 

St.  Ann.  4925,  p.  2240,  to  be  presented 
in  writing  within  60  days  after  tele- 
gram was  filed  for  transmission,  a mere 
notice  of  failure  to  deliver  the  tele- 
gram is  insufficient;  a 'presentation*  of 
a 'claim'  based  thereon  being  necessary. 

Davis  v.  Western  Union  Telegraph  Co.,  Mo., 

236  S.  W.  407,  408. " 

In  other  instances  the  word  has  been  given  a more  li- 
beral interpretation  as  illustrated  by  the  following  cases 

"Acts  Ala.  1903>  P*  117,  providing  for 
change  of  a county  seat,  and  requiring 
petition  therefor  to  be  'presented  to 
the  Governor, ' means  that  it  must  be 
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lodged  with  him  or  his  official  force 
in  some  formal  manner,  so  as  to  be- 
come an  official  document.  State  ex 
rel.  Brown  v.  Porter,  40  So.  144,  145, 

145  Ala.  541.“ 

"Within  3.S.  1913 , 353>  requiring  pre- 
sentation to  Secretary  of  State  of 
petitions  of  aspirants  for  nomination 
at  a primary  election,  presentation 
may  be  through  the  agency  of  postal  or 
express  facilities.  Such  presentation 
is  sufficient  if  a delivery  of  such  peti- 
tions is  made  by  mail  or  express  in  the 
usual  manner  to  some  agent  of  the  secre- 
tary of  state  authorized  to  receive  mail 
or  express  within  the  time  prescribed  by 
the  statute.  Held,  that  delivery  of  peti- 
tions by  an  express  company  to  the  board 
of  administration  of  the  state  of  North 
Dakota  was  a delivery  to  the  secretary 
of  state  through  an  agent  authorised  to 
receive  the  sane,  and  therefore  a ‘pre- 
sentation* within  the  meaning  of  that 
term  as  used  in  the  statute.  State  v. 

Byrne,  209  N.W.  345,  346,  54  N.D.  274." 

No  case  has  been  found  defining  the  verb  "present"  as 
used  in  Section  3364  of  House  Bill  No.  20  enacted  by  the  62nd 
General  Assembly. 

In  the  statutory  rules  for  construing  statutes.  Section 
655  R.  S.  Mo.,  1939,  the  following  clause  is  found: 

" * * * First,  words  and  phrases  shall  be 
taken  in  their  plain  or  ordinary  and 
usual  sense,  but  technical  words  and 
phrases  having  a peculiar  and  appropriate 
meaning  in  law  shall  be  under stood  ac- 
cording to  their  technical  import ; * *" 

The  primary  rule  for  construction  of  statutes  is  to 
ascertain  the  lawmakers  intent,  from  words  used,  if  possible, 
give  language  thereof,  honestly  and  faithfully,  its  plain  and 
rational  meaning  and  promote  its  objects.  Wallace  v.  Woods, 
102  S.  W.  (2d)  91,  340  Mo.  452;  Artiphone  Corp.  v.  Coale, 

133  S.  W.  (2d)  343;  Cummins  v.  Kansas  City  Public  Service  Com- 
pany, 66  S.  W.  (2d)  920. 
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No  record  is  kept  of  the  dehates  on  bills  in  the 
House  of  Representatives  which  could  be  consulted  to  ascer- 
tain the  intention  of  the  Legislature.  However,  House  Bill 
No.  20  was  introduced  and  sponsored  by  the  Honorable  R.  H. 
Ridenhour,  Representative  from  Osage  County.  In  an  inter- 
view with  Mr.  Ridenhour  he  stated  that  it  was  not  the  in- 
tention that  the  bill  should  require  an  application  for  a 
marriage  license  to  be  personally  presented;  that  an  amend- 
ment to  the  bill  was  offered  which  would  have  required  per- 
sonal presentment  by  both  parties  desiring  to  be  married; 
that  the  proposed  amendment  was  defeated  after  debate  on  the 
floor  of  the  House  and  that  in  his  argument  against  the  amend- 
ment he  stated  it  was  not  his  intention  that  the  bill  should 
require  a personal  presentation  of  the  application  by  the 
applicants  for  license. 

This  bit  of  history,  in  connection  with  the  passage  of 
the  act,  clearly  shows  the  intention  of  the  Legislature. 

The  definitions  in  the  dictionary  and  some  of  the  cases 
uphold  the  conclusion. 


CONCLUSION 

An  application  for  marriage  license  under  the  provisions 
of  Section  3364  of  House  Bill  No.  20,  enacted  by  the  62nd  Gen- 
eral Assembly,  need  not  be  personally  presented  to  the  Recorder 
of  Deeds  by  the  persons  desiring  to  procure  the  license  to  marry. 
It  may  be  mailed  or  sent  by  messenger  and  if  properly  executed 
and  shows  the  persons  qualified  to  contract  matrimony,  the  Re- 
corder of  Deeds  may  issue  the  license. 


Respectfully  submitted. 


APPROVED : 


W.  0.  JACKSON 

Assistant  Attorney  General 


W HcTCmJHICK  ' 
Attorney  General 

WOJ/mh 


MARRIAGES : Ceremony  - where  performed 


July  30,  1943 


Honorable  martin  l.  Morthland 
Judge  of  the  County  Court 
Macon  County 
Decatur,  Illinois 


L 


FILED 


Dear  Sir: 


We  acknowledge  receipt  of  your  letter  of  July  28, 
1943,  requesting  an  opinion,  which  letter  is  as  follows: 


"Under  the  Selective  Service  Act,  1 
was  appointed  Chairman  of  the  /dvisory 
Board  for  Macon  County,  Illinois.  Re- 
cently, a Selectee  one  Joseph  Hicks,  of 
Maroa,  Illinois,  called  at  my  office  with 
an  original  Certificate  of  Marriage  pur- 
porting to  have  been  executed  by  Justice 
of  the  Peace  George  R.  Hart  of  St.  Louis 
County,  Missouri.  ThiB  Certificate  in- 
dicated that  said  Justice  of  the  Peace 
had  married  Joseph  Hicks  and  Miss  Lorraine 
Johnson  on  September  3,  1939. 

"This  Certificate  apparently  had  been 
Issued  by  the  hecorder  of  Franklin  County, 
Missouri,  but  the  words  Franklin  County 
had  been  obliterated  and  above  the  obliter- 
ation appeared  the  designation,  book,  and 
page.  It  thus  is  evident  that  the  License 
was  issued  by  the  Recorder  of  one  County 
and  the  marriage  was  celebrated  in  another 
County. 

" r.  Hicks  is  desirous  of  making  an  allot- 
ment to  his  wife  and  a minor  child  born  sub- 
sequent to  the  foregoing  marriage  but  has 
received  information  that  the  government 
would  not  honor  a Marriage  Certificate  with 
an  obliteration  &a  above  described.  The 
Clerk  of  this  County  telegraphed  to  the 
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Recorder  of  St.  Louis  county,  a piioto- 
atatic  copy  of  which  is  enclosed  herewith, 
making  inquiry  about  the  recording  of  this 
marriage  and  received  a reply,  a photo- 
static copy  of  which  is  herewith  enclosed, 
stating  that  there  was  no  record  of  the 
same  in  St.  Louis  county.  He  then  tele- 
graphed the  Recorder  of  Franklin  county, 
a photostatic  copy  of  which  is  herewith 
enclosed,  inquiring  about  the  recording 
of  said  marriage  and  the  validity  of  the 
same,  ant  received  a reply,  a photostatic 
copy  of  which  1 8 enclosed  herewith,  sott- 
ing forth  that  said  marriage  is  recorded 
in  tranklin  bounty  and  that  said  marriage 
is  valid. 

"We  realize  that  the  contract  of  marriage 
is  governed  by  the  laws  of  the  respective 
dtates  wherein  said  marriage  is  celebrated 
and  are  not  i amiliar  with  the  Laws  of  Mis- 
souri on  this  point.  In  Illinois,  a mar- 
riage roust  be  celebrated  in  the  County 
where  the  license  is  issued. 

"1,  therefore,  request  you  to  give  me  an 
opinion  with  reference  to  the  validity  of 
the  foregoing  marriage  celebrated  by  Jus- 
tice of  the  Peace,  George  R.  Hart,  at  St* 
Louis  uounty  on  September  3,  1939." 


Section  3363  R.  3.  I.  issouri,  1939,  providing  by  whom 
marriages  may  be  solemnized,  is  as  follows: 


"Marriages  may  be  solemnized  by  any  judge 
of  a court  of  record  or  any  justice  of  the 
peace,  or  any  licensed  or  ordaix ed  pracher 
of  the  gospel,  who  is  a citizen  of  the  United 
States  or  who  is  a resident  of  and  a pastor 
of  any  church  in  this  state*" 


» 
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Section  3364  R.  S.  Missouri,  1939,  providing  for  the 
obtaining  of  marriage  licenses,  is  as  follows: 


"Previous  to  any  marriage  in  this  state, 
a license  for  that  purpose  shall  be  ob- 
tained from  the  officer  herein  authorized 
to  issue  the  same,  and  no  marriage  here- 
after contracted  shall  be  recognized  as 
valid  unless  such  license  has  been  pre- 
viously obtained,  and  unless  such  mar- 
riage is  solemnized  by  a person  author- 
ized by  law  to  solemnize  marriages.  Com- 
mon-law marriages  hereafter  contracted 
shall  be  null  and  void:  Provided,  how- 
ever, that  no  marriage  shall  be  deemed 
or  adjudged  invalid,  nor  shall  the  va- 
lidity thereof  be  in  any  way  affected 
on  account  of  any  want  of  authority  in 
any  person  so  solemnizing  the  same  under 
the  next  preceding  section,  if  consum- 
mated with  the  full  belief  on  the  part 
of  the  persons,  so  married,  or  either  of 
them,  that  they  were  lawfully  joined  in 
marriage • " 


Section  3365  R.  S.  Missouri,  1939,  providing  for  the 
issuance  of  marriage  licenses,  is  as  follows: 


"The  recorders  of  the  several  counties 
of  this  state,  and  the  recorder  of  the 
city  of  St.  Louis,  shall,  when  applied 
to  by  any  person  legally  entitled  to  a 
marriage  license,  issue  the  same,  which 
may  be  in  the  following  form: 

"State  of  Missouri,  ) 

ss. 

County  of  . ) 

"This  license  authorizes  any  judge, 
justice  of  the  peace,  licensed  or  or- 
dained preacher  of  the  gospel,  or  other 
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person  authorized  under  the  laws  of 
this  state,  to  solemnize  marriage  be- 
tween A B of  , county  of  

and  state  of  , who  Is  

the  ago  of  twenty-one  years,  and  o i) 

of  , in  the  county  of  , 

state  of  , who  is  

the  age  of  eighteen  years, 

"If  the  man  is  under  twenty-one  or  the 
woman  under  eighteen,  add  the  followin* 

"The  father  or  mother  or  guardian, 
as  the  case  may  be,  of  the  aaid  A B or  C 
D (A  B or  CjD,  as  the  case  may  require), 
has  given  his  or  her  assent  ta4  the  said 
marriage,  * 

"Witness  ray  hand  las  recorder,  with 
the  seal  of  office  hereto  a. fixed,  at  my 

office,  in  , the  day  of  , 

19 . , recorder, 

"On  which  said  license  the  person  solemni- 
zing the  marriage  shall,  within  ninety 
days  after  the  issuing  thereof,  make  as 
near  as  may  be  the  following  return,  and 
return  such  license  to  the  officer  issuing 
the  same, 

"State  of  Missouri,  ) 

S3. 

County  of  * ) 

"This  Is  to  certify  that  the  under- 
signed   did  at  in  said  county,  on 

the  day  of  A,  D,  19 , unite  in 

marriage  the  above-named  persons." 


It  will  be  noted  that  there  is  no  provision  In  any 
of  these  statutes  that  direct'!  that  the  marriage  must  be 
performed  in  the  county  in  which  the  marriage  license  is 
issued.  It  will  also  be  note  I that  Section  3363,  supra, 
provides  that  any  Judge  of  a court  of  record,  or  any  Jus- 
tice of  the  peace,  or  any  licensed  or  ordained  preacher  of 
the  gospel,  who  is  a citizen  of  the  United  States,  or  who 
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Is  a resident  of  and  a pastor  of  any  church  In  this  State 
may  solemnize  marriages.  The  prescribed  form  of  license 
contained  In  Section  3365,  supra,  authorizes  any  judge, 
justice  of  the  peace,  licensed  or  ordained  preacher  of 
the  gospel  or  other  person  authorized  uncer  the  laws  of 
this  State  to  solemnize  marriages  between  A B etc.  It 
has  been  a common  practice  since  these  statutes  became 
the  law  of  this  State,  for  marriage  licenses  to  be  ob- 
tained in  one  county  and  the  ceremony  performed  in  an- 
other. The  legality  of  this  procedure  apparently  has 
never  been  questioned,  because  we  are  unable  to  find  a 
decision  of  any  court  involving  this  question. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department, 
that  a marriage  ceremony  may  be  performed  in  a county 
other  than  the  county  in  which  the  marriage  license  was 
issued. 


Respectfully  submitted 


LEO  A.  POLITTE 
Assistant  Attorney  General 


APPROVED  BY: 


ROY  McKITTRICK 

Attorney  General 
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PROSECUTING  ATTORNEYS:  It  is  not  the  duty  of  tne  prosecuting 

attorneys  to  defend  charitable  trusts  on 
the  part  of  the  public. 


February  IB,  1943. 


Hon.  Ralph  D.  tlevins 
Pros  cuting  Attorney 
Hickory  County 
Hermitago,  Missouri 


FILED 

U 


uear  Lr.  Novins : 


The  *ttorney-Goneral  wishes  to  acknowledge  receipt 
of  your  latter  of  Fe  ruary  16,  1943,  in  which  you  roqu33t 
an  opinion  from  this  ,'epartment.  This  opinion  requost, 
omitting  caption  and  signature,  is  as  follows: 

"Is  it  tne  official  duty  of  a Proao- 
cuting  Attorney  to  defend  a suit  to 
contest  a will  which  contains  a pro- 
vision for  setting  up  a trust  fund  for 
the  crippled  children  of  the  county 
ana  naming  the  County  Court  as  trustee 
of  the  fund?  And  if  so,  is  he 
entitled  to  any  compensation  other  than 
actual  expenses?" 

It  appears  that  your  question  involves  tho  consider- 
ation of  a charitable  trust  and  the  question  is  as  to  whether 
or  not  tho  prosecuting  attorney  shall  represent  the  public 
in  matters  of  this  kind  and,  if  so,  is  ho  entitled  to  aadi- 
tlonal  compensation. 

In  the  case  of  Dickey  v.  Volkor,  11  S.  V.  (2d)  278, 
the  court  held  that  it  is  tho  duty  of  the  it  torney- General  to 
oring  all  suits  in  matters  of  this  kind.  The  court  in 
speaking  of  this  case,  statou  as  follows: 

"Appellant  argues  the  texts  ao  not  assert 
a preclusive  right  in  the  attorney -general 
to  sue.  It  is  stated  if  no  individuals  are 
entltlod  to  sue  the  attorney -general  may 
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3U9.  If  other  persona  were  entitled 
to  sue  it  would  have  been  ao  stated.” 

In  11  C.  J.,  at  page  368,  we  fina  the  followings 

'In  suits  for  the  enforcement  of  a 
puolic  trust  or  Charity,  the  attorney 
general  ia  the  proper  suitor  and  he 
may  file  an  Information  either  of  hla 
own  motion  or  on  the  relation  of  any 
party  concerned.” 

In  the  later  i/.issouri  case  of  Parsons  v.  Childs,  136 
S,  (£>d)  327,  Is  cited  approvingly  the  case  of  Dickey  v. 
Folker,  supra. 

e foel  that  in  view  of  the  fact  that  the  At -orney- 
General  is  the  -only  officer  authorized  to  uring  suits  in  raattoro 
of  this  kind,  in  case  a suit  arises  against  such  charitable 
trust  that  ne  would  bo  the  proper  officer  to  defend  the  public's 
interest  in  such  trust.  Under  such  reasoning,  of  course  the 
prosecuting  attorneys  of  the  various  counties  would  be  unable 
to  prosecute  or  defend  cases  of  this  type. 

Therefore,  it  ia  the  opinion  of  this  Department  that 
it  is  not  the  official  duty  of  the  Prosecuting  Attorney  to  de- 
fend a suit  to  contest  a will  vmich  contains  a nrovlslon  for 
setting  up  a trust  fund  for  the  crippled  children  of  the  county, 
v heroin  the  county  court  is  named  as  trustee  of  the  fund. 


Respectfully  submitted. 


APPRuVhD: 


JOHN  S.  PHILLIPS 

Assistant  Attorney-General 


ilGY  Lc  •vIT'i’AICK 
Attorney- lenoral 
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Purchasing  AGENT:  Permanent  Seat  of  Government 

shall  purchase  supplies  to  he 
LEGISLATURE:  used  on  third  and  fourth  floors 

of  Capitol  Building. 


Pebruary  24,  1945 


. r.  Leox  ard  . -ewton 
Chief  '•'lerk 

Missouri  House  of  Representatives 
Jefferson  City,  dssouri 


Lear  Cir: 


FILED 


This  is  in  reply  to  your  letter  of  February  19, 

1945,  which  coi:tains  the  following  request  for  an  opinion: 


"It  will  be  greatly  appreciated,  if 
you  will  furnish  me  an  opinion  on 
the  following  matter# 

"Chapter  110,  Article  30  of  the 
Revised  Statutes  of  lissouri,  1939, 
sets  up  a committee  or  legislative 
Quarters  erd  Library,  establishing 
a permanent  joint  committee  of  the 
General  Assembly.  This  committee 
hae  charge  of  the  third  and  fourth 
floor  of  the  Capitol  building. 

"There  has  arisen  a question  as  to 
who  should  purchase  the  supplies  to 
be  used  on  these  floors.  These  sup- 
plies have  beer,  purchased,  heretofore, 
by  the  Permanent  heat  of  Government. 

"1  would  like  to  have  you  advise  me 
whether  or  r.ot  the  Committee  or.  Legis- 
lative quarters  and  Library  should  pur- 
* chase  a part  or  all  of  these  supplies, 
and  if  so,  what  fund  can  be  used  for 
the  payment  of  the  supplies.  Could 
this  payment  be  made  from  the  contin- 
gent fund  of  the  i^uee," 
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Section  14737,  Chapter  110,  Article  2,  hevised  Stat 
utea  o!  Missouri,  1939,  reads  as  follows! 


"There  is  hereby  established  a perma- 
nent joint  committee  of  the  general 
assembly,  to  be  known  as  the  com- 
mittee on  le  islative  quarters  and 
library,  to  be  comprised  of  ten  mem- 
bers of  the  senate  ar.d  ten  members  of 
the  house  of  representatives  whose 
offices  shall  be  located  in  the  capi- 
tol  building,  Jefferson  City,  Missouri. 
The  senate  members  of  the  committee 
shall  be  appointed  by  the  president 
pro  tern  of  the  senate  and  the  house 
members  shall  be  appointed  by  the 
speaker  of  the  house,  and  their  ap- 
pointments shall  continue  during  their 
terms  of  office  as  members  of  the 
general  assembly," 


This  section,  which  is  the  re-enacted  Laws  of  1939, 
page  503,  establishes  a permanent  joint  committee  which 
appoints  a librarian  who  serves  as  secretary  to  the  com- 
mittee on  legislative  quarters  and  library,  under  this 
chapter  the  committee  on  legislative  quarters  anc  library 
has  charge  and  custody  of  the  offices  of  the  members  of 
the  Cerate  and  House  of  ^representatives,  and  the  other 
offices  on  the  third  and  fourth  floors  of  the  State  Capi- 
tol building. 

Section  14739  R,  S,  Missouri*  1939,  of  the  same 
chapter,  reads  as  follows! 


"it  shall  be  the  duty  of  the  committee 
on  legislative  quarters  and  library  to 
have  charge  and  control  of  the  senate 
and  house  chambers  of  the  state  capitol 
building  and  all  other  space  on  the 
third  and  fourth  floors  of  the  state 
capitol  building  as  originally  designed 
by  the  architects  for  the  use  of  the  mem- 
bers and  officers  of  the  senate  and  houaa 
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of  representatives,  including  bill 
rooms  and  file  rooms,  and  the  furni- 
ture, files  and  sup  lies  therein, 
all  of  which  shall  be  reserved  for 
the  permanent  use  of  the  members  of 
the  senate  and  the  house  of  repre- 
sentatives . " 


Section  14740  R.  S.  Missouri,  1939,  partially  reads 

as  follows  J 


" « * * These  rooms,  together  with 
all  other  rooms  on  the  senate  side 
of  the  capitol  building,  shall  be 
in  direct  charge  and  under  the  con- 
trol of  the  custodian  of  the  senate, 
who  shall  be  considered  the  represen- 
tative end  employee  of  the  committee 
on  legislative  quarters  and  library, 
and  no  use  of  any  of  said  quarters 
other  than  by  the  senate  or  the  mem- 
bers thereof  sliall  be  made,  save  and 
except  with  the  written  consent  of  the 
senator  occupying  said  office  room  and 
upon  order  of  the  committee  on  legis- 
lative quarters  and  library." 


Under  the  above  partial  section  the  custodian  of  the 
senate  has  direct  charge  and  control  of  the  offices  of 
the  senate  and  the  other  offices  on  the  third  and  fourth 
floors  of  the  State  Capitol  building. 

Section  14741  R.  S.  Missouri,  1939,  contains  the 
same  clause  as  set  out  in  Section  14740,  supra,  but  also 
includes  the  offices  of  the  house  of  representatives, 
where,  in  Section  14740,  supra,  the  offices  of  the  mem- 
bers of  the  senate  are  included. 

Section  14746,  R.  S.  Missouri,  1939,  provides  that 
thte  committee  shall  make  rules  and  regulations  for  the 
care  and  maintenance  of  the  senate  and  house  chambers, 
and  other  rules  connected  with  the  legislature.  It  also 
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authorizes  the  committee  to  provide  telephones  in  certain 
offices,  and  provide  postage  and  provide  certain  books 
for  the  library.  It  does  not  contain  any  provision  for 
the  purchase  of  supplies  to  be  used  on  the  floors  of  the 
third  and  fourth  floors  of  the  Capitol  nuildlng. 

Section  14748  R.  S.  Missouri,  1939,  reads  as  fol- 
lows J 


"It  shall  be  the  duty  of  the  custo- 
dian of  the  senate  and  the  custodian 
of  the  house  to  mark  all  legislative 
furniture  by  stencils  or  otherwise 
so  that  It  can  be  identified  to  in- 
ventory and  protect  said  furniture. 
It  shall  be  the  duty  of  the  corn- 
mlajsioner  of  the  perraiinent  seat  of 
government  to  cooneratfe  with  the 
custodians  above  designated  and 
supply  and  furnish  necessary  . anl- 
tor  hire  to  keep  the  legislative 
quarters  in  good  condition. " 


Under  the  above  section  the  legislature  saw  fit  to 
declare  it  the  duty  of  tiie  commissioner  *of  the  Permanent 
seat  of  Government  to  cooperate  with  the  custodians  desig- 
nated in  the  chapter,  and  supply  and  furnish  necessary 
janitor  hire  to  keep  the  legislative  quarters  In  ;ood  con- 
dition. It  can  be  implied  under  this  section  that  since 
the  commissioner  of  the  permanent  Seat  of  Government  Is 
required  to  keep  the  legislative  quarters  of  the  government 
In  good  condition,  then  the  purchase  of  supplies  for  such 
purpose  must  be  made  by  the  Permanent  Seat  of  Government 
and  not  by  the  committee  on  legislative  quarters  and  li- 
brary. 

In  your  request  you  inquire  whether  the  committee 
on  legislative  quarters  and  library  should  purcliase  a 
part  or  all  of  these  supplies  and  from  which  fund  the 
payment  could  be  made.  Since  we  are  holding  that  the 
Permanent  Seat  of  Government  should  furnish  the  supolies 
to  be  used  on  the  floors  of  the  quarters  set  out  In  Chapter 
110,  Article  3,  it  will  be  unnecessary  to  pass  upon  this 
question.  However,  we  call  your  attention  to  Section 
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14590,  Chapter  105,  which  reads  as  follows: 


"The  purchasing  agent  shall  purchase 
all  supplies  except  printing,  binding 
and  paper,  a3  provided  for  in  chapter 
120,  R,  s.  1939,  for  all  departments 
of  the  state,  except  as  in  this  cxrnp- 
ter  otherwise  provided.  He  shall  ne- 
gotiate all  leases  and  purchase  all 
lands,  except  for  such  departments 
as  derive  their  power  to  acquire 
lands  from. the  Constitution  of  the 
state . " 


Section  14592,  Chapter  105,  (Revised  Statutes  of 
Missouri,  1939),  partially  reads  as  follows: 


"No  department  shall  make  any  pur- 
chase except  through  the  purchasing 
agent  as  ir  this  chapter  provided. 

ax*  x x * x x . " 


Cdi  CLu'SlON 


It  is,  therefore,  the  opinion  of  this  department 
that  the  supplies  to  be  used  or  the  offices  of  the  Senate 
and  House  of  Representatives,  and  other  offices  on  the 
third  and  fourth  floor  of  the  Capitol  building  that  are 
connected  with  the  legislature  must  be  made  by  the  Perma- 
nent Seat  of  Government  throug  the  purchasing  agent. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


ROY  McKllTRICK 

Attorney  General  of  inissouri 
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PROSECUTING  ATTORNEY:)  attorney  should  give  written  opinion  on 

title. 
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Honoraole  J.  F.  Newton 
Presiding  Judge 
County  Court,  right  County 
Mansfield,  Missouri 


Lear  Judge  Ne?;ton* 


Under  date  of  Soptemoer  4,  1943,  you  vrote  this 
o-i'ice  requesting  un  opinion  as  follows i 

"Should  the  pros'ocuting  attorney  give 
the  court  a written  roport  after  ex- 
amining abstracts  in  connection  with 
the  granting  of  school  fund  loans." 

The  statutes  relating  to  the  lending  of  school 
funds  are  found  in  vrtlcle  2,  Chapter  72,  It.  S.  Mo.  1939. 
Section  10378  gives  to  the  count.,  court  Jurisdiction  over 
township  school  funds • Section  10376  provides  for  the 
capital  school  fund  of  the  county  and  contains  the  following* 

"It  Is  hereby  made  the  duty  of  the  several 
county  courts  of  this  state  to  diligently 
collect,  preserve  and  securely  inv3st,  at 
the  highest  rate  of  interest  that  can  be 
obtained,  not  excooding  eight  nor  less  than 
four  per  cent  per  annum,  on  unoncuinoered 
real  estate  security,  worth  at  all  times 
at  least  double  the  sum  loaned,  and  may, 
in  its  discretion,  require  personal  security 
in  audition  thereto,  the  proceeds  of  all 
moneys,  stocks,  bonds  and  othor  property 
belonging  to  the  county  school  fund;  * #" 

Section  10384  of  the  same  article  and  chapter  pro- 
vides as  follows* 
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• 1,1  hen  any  moneys  oeionging  to  said  funds 
shall  be  loai  3d  oy  the  county  courts, 
they  shall  cause  the  sane  to  be  socurod 
by  a mortgage  in  foe  on  roal  estate  with- 
in the  county,  free  from  all  liens  and 
encum  ranees,  of  the  value  of  cto  uble  the 
amount  of  the  loaa  , with  a bond,  end  may. 

If  the;  dean  It  necessary,  also  require 
personal  security  on  such  bond;  and  no 
loan  siiali  oe  made  to  any  porson  other 
than  an  inhabitant  of  the  sano  county, 
nor  shall  any  person  be  accepted  as  security 
vho  is  not  at  the  time  a resident  house- 
holder therein,  rho  doos  not  own  and  is  not 
accessed  on  property  In  an  amount  equal  to 
that  lo®  od.  In  addition  to  all  the  debts 
for  which  he  is  liaele  and  property  exempt 
from  execution.  In  all  cases  of  loan,  the 
bond  shall  oe  to  the  county,  for  the  use 
of  the  tovnship  to  which  the  funds  belong, 
and  shall  specify  the  ti  e when  the  princi- 
pal is  payaole,  rate  of  interost  and  the 
tLie  vhen  payaole;  that  In  default  of  pay- 
ment of  the  interest,  annually,  or  failure 
jy  principal  in  the  bond  to  give  additional 
security  vhen  thereto  lawfully  required, 
both  the  principal  and  interest  shall  be- 
come due  and  payable  forthwith,  and  that 
all  interest  not  punctually  paid  shall  bear 
interert  at  the  same  rate  of  interoat  as 
the  principal.  But  oef ore  any  loan  shall, 
oe  effected,  the  oorrower  siiall  file  with 
the  county  court  an  a street  of  title  at 
the  time  ho  files  his  bond  and  mortgage  to 
the  roal  estate  which  Is  to  be  mortgaged • ” 

Attention  is  directed  to  the  fact  that  these  statutes 
require  that  the  funds  oe  loaned  upon  unencumbered  real  estate. 
Tne  only  ray  that  the  county  court  can  be  assured  that  the  money 
Is  loaned  upon  unencumbered  real  estate,  is  oy  having  tiie 
abstract  of  title  examined  oy  aomeone  who  is  familiar  with  the 
la  of  real  estate  titles  and  convoyancing. 
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The  prosecuting  attorney  is  the  legal  advisor  cf 
the  county  court.  Section  12944,  R.  S.  Mo.  1939,  providers 
as  follors: 


"He  shall  prosecute  or  defond,  as  the 
case  may  require,  all  civil  suits  in 
which  the  county  is  interested,  repre- 
sent generally  the  county  in  all  matters 
of  Uav.,  investigate  all  claims  against 
the  county,  draw  all  contracts  relating 
to  the  easiness  of  the  county,  and  shall 
give  his  opinion,  without  foe,  in  matters 
of  lav  in  which  -the  county  is  interested, 
and  in  writing  r.hen  demanded,  to  the 
coaiiEy  court,  or  any  'Judge  thereof, 
except  in  counties  in  which  there  may  be 
a county  counselor.  He  shal i also  attend 
and  prosecute,  on  oehalf  of  the  state, 
al*.  cases  before  justices  of  the  peace, 
when  the  sta.e  is  made  a party  thereto* 

Provided,  county  courts  of  any  county  in 
this  state  owning  swamp  or  overflowed 
lands  may  employ  special  counsel  or 
attorneys  to  represent  said  county  or 
counties  in  prosecuting  or  defending 
any  suit  or  suits  by  or  against  said 
county  or  counties  for  the  recovery  or 
preservation  of  any  or  all  of  said  swamp 
or  overflowed  lands,  and  quieting  the 
title  of  the  said  county  or  counties 
thereto,  and  to  pay  such  special  counsel 
or  attorneys  reasons  le  compensation  for 
their  services,  to  be  paid  out  of  any 
funds  arising  from  the  uale  of  said  awaap 
or  overflowed  lands,  or  out  of  the  general 
revenue  fund  of  said  county  or  counties.* 
(Underscoring  ours) 

You  will  note  that  the  prosecuting  attorney  has  the 
specific  statutory  duty  of  furnishing  opinions  upon  legal  matters 
to  tue  county  court  or  an^  of  the  members  thereof,  and  must 
report  in  writing  if  directed  to  do  so. 
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If  the  county  court  requests  a written  report  con- 
cerning the  title  of  tends  offered  as  security  for  school 
fund  loans,  it  is  the  duty  of  the  prosecuting  attorney  of  the 
county  to  give  to  the  court  his  opinion  in  writing. 


Respectfully  submitted. 


.0.  JACKSON 

;s s is tant  Attorney  -General 


APPROVED* 


ROY  hcKITTRICK 
A 1 1 orney  - Gene  r al 


OJiEG 


COUNTY  S HIKING  FUND:  ) County  sinking  funds  may  be  invested 

COUNTY  CAPITAL  SCHOOL  FUND:  ) in  United  States  bonds;  capital  .school 

funds  cannot. 
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Hon.  J.  F.  Newton 
Preaiding  Judge 
Covm ty  Court,  V/right  County 
Mansfield,  wistouri 


FILED 


Dear  Judge  Newton: 


Under  date  of  September  4,  1943,  you  wrote  this 
office  requesting  an  opinion  as  folio  s: 

" e have  a bonded  Indebtedness  hero  in 
this  covin ty  of  right,  and  have  a oink- 
ing fund  to  take  care  of  same,  theru  is 
a out  $>8,000  in  this  fund  and  it  is 
being  paid  in  factor  than  neoded  to  re- 
tire the  bonds.  ould  the  court  be 
allowed  to  purchase  war  -ends  with  this 
fund? 

"Vo  have  a surplus  in  tho  school  fund  of 
aoout  V1Q,000  and  it  is  coming  in  faster 
than  we  can  loan  it  since  tho  first  of  the 
year. 

.‘ould  tho  court  be  allov/ed  to  U3e  any  of 
this  fond  to  purchase  war  oonds?" 

Your  attention  is  directed  to  actions  13776  and 
13782,  H.  £.  ho.  1939,  i*espectively : 

"Tlio  several  county  courts  of  this  state 
are  hereby  authorised  and  required  to 
loan  out  any  money  in  the  hands  of  the 
treasurer  of  such  county  collected  for 
the  purpose  of  constituting  a sinking 
fund  for  the  payment  of  the  principal  of 


a.  j • , • liav. ton 


ri 


opt,  Id,  1 


any  inu  todnos.  incurred , for  » liieh 
onds  nro  outfit  arm  Inc,  or  collt.cted  to 
pay  int  rest  on  the  oonds  of  such  county 
i.sued,  and  rhioh  ha  not  josu  anollod 
in  the  payment  of  such  interest,  in  any 
case  ' hero  such  bonds  are  or  may  e in 
litigation,  or  the  vni  idity  of  which  is 
pt  the  tlie  >oing  contested  •y  judicial 
prooe  dings , or  >ondr  maturing  at  the 
highest  rate  of  interest  that  con  o 
obtained,  not  exceeding  t ight  nor  less 
than  five  per  c nt:  :*rov Idea,  that  no 
loan  shall.  In  case  of  loan  or  sinking 
fund,  oxtond  nyond  the  iaturity  of  the 
indo  tednoss  eaid  sinking  fund  is  pro- 
vided for  and  intended  to  pay,  but  shall 
oo  duo  and  pays  le  a sufficient  time 
sfore  tno  maturity  of  caiu  indo  todness 
to  in  ore  prompt  payment  thereof," 


"In  case  the  county  court  of  any  county, 
navi..  such  money  as  is  rofoiv'ed  to  in 
the  foregoing  sections  of  this  urticlo, 
rue  .1  de^m.  it  t,  such  court,  instead 
of  loaning  such  money  in  tho  maimer  here- 
inoefore  provided  for,  may  invest  t}ie 
same  either  in  purchasing,  on  the  jest 
terms  o tainable,  onds  of  tho  nitad 
,r  tates  or  of  the  state  of  f.isaourl,  said 
oonds  to  oe  hula  in  trust  for  tho  fund 
or  funds  to  ;hicii  tho  money  allied  to 
thsir  purchr.30  oionged,  and  uliall  oe  so 
oxprec  od  in  tho  public  rocord:  of  the 
county," 

-hose  t o sections  of  tho  statute  being  in  psrl 
iat«..r Ln,  rulatl  o tho  same  s.  a <joct  .ntter,  should  oe  con- 
> gether*  . tnto  ox  rol.  Bank  v,  Dati>,  284  8*  464, 

1 , c • 470 : 


" Jctions  1177  and  1130  should  oe  con- 
strued together  and  a leaning  given  to 
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each  which  v 111  not  destroy  the  other, 
if  this  can  go  none.  Notwithstanding 
what  was  said  in  State  ex  rel.  v.  Gantt, 
supra,  said  sections  of  the  statute 
should  ce  held  in  pari  materia.  The 
general  rule  is  thus  laid  down  in  36  Cyc. 
1147: 

"'Statutes  in  pari  materia  are  those  which 
relate  to  the  came  person  or  thing,  or 
to  the  samo  class  of  persons  or  tilings. 

In  the  construction  of  a particular  statute, 
or  in  the  interpretation  of  any  of  its  pro- 
visions, all  acts  relating  to  the  same 
subject,  or  having  the  same  general  pur- 
pose, should  be  read  in  connection  with  it, 
as  together  constituting  one  law.  The 
endeavor  should  be  made,  by  tracing  the 
history  of  legislation  on  the  subject,  to 
ascertain  the  urfform  and  consistent  pur- 
pose of  the  Legislature,  or  to  discover 
hov.  the  policy  of  the  Legislature  v Ith 
reference  to  the  subject-matter  has  been 
changed  or  modified  from  time  to  tii.e. 

' ith  this  purpose  in  view  therefore  it  is 
proper  to  consider,  not  only  acts  passed 
at  the  ame  session  of  the  Legislature, 
but  also  acts  passed  at  prior  and  subse- 
quent sessions,  and  even  those  tfi  ich  have 
been  repealed.  So  far  as  reasonably 
possiole  the  statutes,  although  seemingly 
in  conflict  with  each  other,  should  oe 
harmonized,  and  force  and  effect  given  to 
each,  as  it  will  not  be  presumed  that  the 
Legislature,  in  the  enactment  of  a sub- 
sequent statute,  intended  to  repeal  an 
earlier  one,  unless  it  has  done  so  in 
express  terms;  nor  rill  it  be  presumed 
that  the  Legislature  intended  to  leave  on 
the  statute  oooks  two  contradictory  enact- 
ments . ' 

"This  is  the  rule  in  Missouri.  Grimes  v. 
Reynolds,  134  Mo.  679,  loc.  cit.  688,  68 
S.  W.  588,  83  S.  W.  1132." 
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Looking  up  tho  history  of  thoao  two  sect  Iona  of  the 
statute  v.e  find  that  they  rare  ooth  enacted  at  the  saie  time, 
and  as  a part  of  -the  Carrie  bill,  ey  the  General  Assembly  of 
1875,  Lavs  of  . isaouri,  1875,  p.  45.  The  act  was  approved 
February  19,  1875.  hat  is  now  action  13776  was  originally 
Section  1 of  the  act.  It  has  been  amended  several  times  with 
rospect  to  the  rate  of  Interest  which  should  be  charged  and 
the  period  for  which  loans  could  oe  made.  liat  is  now  Section 
13782  vas  Section  7 of  tho  original  act.  The  title  of  the 
act  v,as : 


".in  .ct  to  authorize  the  several  county 
courts  of  this  Stato  to  loan  out  and 
invest  certain  moneys." 

The  purpose  of  construing  and  interpreting  statutes 
is  to  ascertain  the  Intention  of  the  Legislature  in  passing 
the  act.  Inasmuch  as  the  legislature  was  treating  with  the 
matter  of  Investment  of  county  funde,  it  Ib  obvious  that  recog- 
nition was  given  to  the  fact  that  it  might  not  always  be  pos.  idle 
to  keep  tho  funds  invested  in  real  estate  securities  and  that 
the  optional  method  of  investing  in  United  ' tates  onds  or  oonds 
of  the  State  of  Ulssouri  vas  provided  in  order  that  interest 
might  not  be  lost  due  to  real  estate  security  being  unavailable. 

In  rogard  to  the  Investing  of  the  capital  school  fund 
of  the  county  In  united  States  bonds,  this  is  strictly  prohibited 
oy  Section  10,  Article  XI  of  the  Constitution  of  Missoni,  which 
directs  what  form  of  security  must  be  taken  for  loans  made  from 
the  capital  school  fund,  laid  section  provides: 

• 

"All  county  school  funds  shall  be  loanod 
only  upon  unoncu^  ered  real  estate 
security'  of  double  the  value  of  the  loan, 
with  personal  security  in  addition  thereto." 


Conclusion. 


From  tne  foregoing  it  is  the  conclusion  of  the  writer 
that  funds  belonging  to  tho  sinking  funds  of  the  county  may  oe 
invested  o j the  county  court,  whan  it  deems  it  advisable,  in 
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United  States  bond?  end  bonds  of  the  State  of  Missouri  until 
such  funds  are  noedod  to  meet  the  obligations  for  ! hich  the 
funds  are  collected.  The  capital  school  fund  of  the  county 
ca  not  oe  invested  in  United  States  oonds. 


Respectfully  submitted. 


v . 0.  JACKSON 

Assistant  Attorney-General 


APPROVED 1 


HO?  IIcKITI'KICK 

At  t orney- General 


' 0J:EG 


DEPOSITORIES:  A county  cannot  pay  bonus  or  fee  to 
COUNTY  DEPOSITORIES:  county  depositories  for  taking  care 
BANKS  AND  BANKING:  of  county  funds. 


Kay  13,  1943 


r.  Onie  D.  I ewlon 
Prosecuting  Attorney 
Ralls  County,  Missouri 
llow  London,  Missouri 


Dear  Sir: 


T is  is  to  acknowledge  receipt  of  your  letter  of 
hay  11th,  1543,  in  which  you  request  the  opinion  of  this 
department.  Your  letter  of  request  Is  as  follows: 


"The  kerry  State  Ban’:  of  Perry,  Missouri, 
being  the  only  bank  in  Ralls  County, 
Missouri,  has  been  by  the  County  Court 
designated  as  the  County  Depository  for 
all  County  funds. 

"The  Bonk  is  willing  to  receive  and  han- 
dle all  the  County  money,  but  refuse  to 
give  the  Statutory  Bond  unless  the  County 
Court  will  agree  to  pay  said  bank  a gross 
yearly  foe  of  C 300 ,00  for  handling  all 
the  County  money.  Banks  In  other  counties 
are  willing  to  receive  the  money,  but  re- 
fuse to  give  the  statutory  bond  required 
of  depositories,  but  offer  to  carry  the 
money  at  no  expense  to  the  County,  the  sane 
as  the  Perry  State  Bank,  of  course,  the 
sureties  on  the  bonds  of  the  County  Treas- 
urer and  the  County  Collector  will  go  off 
tlieir  bonds  unless  there  is  established  a 
legal  depository  for  said  county  funds, 

"In  view  of  all  of  these  circumstances,  we 
would  like  an  opinion  fron  you  as  to 
whether  or  not  the  County  Court  could  audit 
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and  allow  a fee  or  charge  In  the  sum 
of  £300.00  per  year  In  favor  of  said 
Perry  State  Bank  in  payment  of  their 
services  as  such  a legal  depository  for 
all  county  funds." 


Aftor  stating  the  facts  as  set  forth,  you  desire  to 
have  our  opinion  as  to  whether  or  not  the  County  Court  may 
legally  pay  the  Perry  State  Bank,  of  kails  County,  Missouri, 
£300  per  year  for  their  services  as  a legal  depositary  for 
all  of  the  county  funds. 

Under  the  provisions  of  our  statutes.  Article  9, 

Chapter  100,  S.  LIo.  1939,  Sections  13046  to  13661,  in- 
clusive, there  is  set  up  a special  procedure  for  the  selec- 
tion of  the  county  depositary,  or  depositaries. 

Section  13846  provides  in  part  that  the  county  court 
at  the  hay  term  in  the  odd  years  shall  receive  proposals 
from  such  hanking  corporations,  associations  and  individual 
bankers,  as  may  desire  to  be  selected  as  depositaries  of  the 
funds  of  said  county. 

Section  13643  sets  forth  in  detail  how  the  various 
banking  associations  ioay  proceed  to  submit  their  bids  and 
the  rate  of  interest  that  they  will  pay  for  the  county  funds. 
Under  this  section  the  depositary  is  selected  for  a period 
of  two  years. 

Section  13849  provides  for  the  opening  of  the  bids  by 
the  county  court  on  the  first  day  of  the  Llay  term  of  the  odd 
years . 

Section  13850  provides  that  after  the  selection  of  the 
depositary  by  tlie  county  court  the  selected  depositary  shall 
give  bond  for  the  security  of  the  funds. 

Section  13S52  sets  forth  a procedure  where,  in  the  event 
no  bids  are  submitted,  as  provided  in  3ection  13843,  the 
county  court  shall  have  the  power  to  deposit  the  county  funds 
with  any  banking  corporation,  association  or  individual 
banker  as  the  court  may  deem  advisable,  and  at  a rate  of 
interest  agreed  upon  to  be  paid  by  the  depositary,  but  not 
less  than  one  and  one-half  per  centum  on  the  daily  balances 
of  such  depositary. 
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Section  13854  provides  for  tlie  letting  of  portions  of 
the  county  money  not  bid  for  by  the  various  ben  king  corpor- 
ations or  associations  and  provides  for  readvert lsenent  and 
reletting  of  the  funds  of  the  county. 

This  brief  summary  of  the  procedure  for  the  letting 
of  the  county  funds  presupposes  a rate  of  interest  of  not 
less  than  one  and  one-half  per  cent  for  the  use  of  the 
county  money. 

As  is  well  known,  after  August  23rd,  1937,  under  the 
provisions  of  the  Federal  Reserve  Act,  Title  12  U.  S.  C.  A., 
Sec.  371a,  page  564,  it  is  provided: 


"Ho  member  bank  shall,  directly  or  In- 
directly, by  any  device  whatsoever,  pay 
any  interest  on  any  deposit  whioh  is 
payable  on  demand:  *•**»*•*■***  >" 


Contemporaneous  with  the  effective  date  of  the  Federal 
Act  referred  to  above  the  General  Assembly  of  Missouri  en- 
acted a statute  which  became  effective  September  6,  1937, 
and  Is  now  Section  7984,  R.  S.  Mo.  1939,  which  provides  that 
no  bank  shall,  directly  or  indirectly,  by  any  device  whatso- 
ever, pay  any  interest  on  any  deposits  of  money,  public  or 
private,  which  are  payable  on  demand,  at  a rate  of  interest 
in  excess  of  the  then  rate  of  interest  authorized  by  the 
laws  of  the  United  States  of  America  or  by  regulations  issued 
under  authority  of  such  law,  to  be  paid  on  such  deposit  by 
member  banks  of  the  Federal  Reserve  system  or  by  banks  whose 
deposits  are  insured  by  the  Federal  Deposit  Insurance  Corpora- 
tion. Therefore,  It  Is  unlawful  for  any  bank  (or  trust  comp- 
any, Section  8064,  R.  S.  Mo.  1939)  to  pay  interest  on  public 
funds.  And  public  funds,  which  include  county  funds,  come 
within  the  provisions  of  the  Federal  and  State  statutes  and 
banks  are  not  permitted  to  pay  Interest  on  said  funds. 

After  the  enactment  of  the  Federal  law  above  referred 
to,  and  in  1937,  the  General  Assembly  of  Missouri  passed  what 
is  now  Article  9,  Chapter  39,  Sections  8183  to  8188,  inclu- 
sive, &.  S.  Mo.  1939,  providing  that  the  public  funds  of  the 
various  political  subdivisions  of  the  state,  which  include 
the  public  funds  of  counties,  must  be  secured  by  the  deposi- 
tary in  the  same  manner  as  the  State  funds  deposited  by  the 
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State  Treasurer  are  secured,  under  the  provisions  of  Art_cles 
1 and  2,  of  Chapter  87  of  the  Revised  Statutes  of  Missouri 
for  the  year  1939,  and  all  amendments  thereto.  It  is  not 
necessary  to  set  forth  the  procedure  for  the  safeguarding  of 
public  funds  under  this  act,  for  the  reason  that  it  Is  not 
essential  to  the  determination  of  your  question. 

Section  8185,  R.  S.  Ho.  1939,  provides  as  follows: 


"The  various  statutory  provisions  in 
relation  to  the  advertisement  for  and 
receipt  of  bids  and  the  award  of  the 
funds  to  the  best  bidder  or  bidders  for 
the  whole  or  any  part  of  any  of  the  public 
funds  of  the  character  referred  to  in  Sec- 
tion 3183  shall  be  applicable  only  if  and 
when,  at  the  time  of  said  advertisement 
and  award,  it  shall  be  lawful  for  banking 
institutions  to  pay  Interest  upon  demand 
deposits,  in  which  event  such  applicable 
statutory  provisions  shall  be  complied 
with;  but  if,  at  the  time  of  the  adver- 
tisement for  bids  or  the  receipt  of  bids 
or  the  award  of  funds,  it  shall  be  unlaw- 
ful for  depositary  banks  and  trust  companies 
to  pay  interest  upon  such  demand  deposits, 
the  award  or  awards  of  such  funds  shall  be 
made  in  each  case,  without  bids  and  without 
requiring  the  payment  of  any  bonus  or  inter- 
est, by  the  authority  or  authorities  which 
are  by  statute  empowered  to  make  the  awards 
of  such  funds  upon  bids." 


It  will  bo  observed  by  the  above  quoted  section  that 
when  it  shall  be  unlawful  for  banks  to  pay  Interest  upon 
demand  deposits  the  depositary  may  be  selected  without  bids 
and  without  requiring  the  payment  of  any  bonus  or  interest. 


Section  8186  provides  that  if  no  banking  corporation, 
association  or  trust  company  shall  be  selected  by  the  govern- 
ing authorities  they  sjftall  go  outside  the  territorial  limits 
ana  select  a depositary  which  the  authorities  may  deem  the 
safest  and  most  convenient  depositary  or  depositaries  for  such 
public  funds. 


Ur*  Gnie  D.  Kewlon 


-5- 


5-13-43 


Since,  under  the  present  state  of  the  law,  banking 
corporations,  associations  and  trust  companies  cannot  pay 
Interest  on  public  funds,  you  now  desire  to  know  whether 
or  not  the  County  ma;.  pay  the  selected  depositary,  or  de- 
positaries, a bonus  or  fee  for  the  handling  of  the  county 
funds,  and.  In  your  case,  the  sum  of  $300.00  per  year. 

There  being  no  authority  of  law  to  pay  the  bank  In  question 
for  safeguarding  and  protecting  the  public  funds  If  the 
County  should  make  such  payment  It  would  be  an  unauthorized 
act. 


CONCLUSION 


It  Is,  therefore,  the  Opinion  of  this  department  that 
the  County  Court  of  Ralls  County,  Missouri,  would  have  no 
authority  to  pay  the  bank  in  question  the  sum  of  0300 ,00 
annually  to  safeguard  and  protect  the  public  funds  of  that 
county,  and  that,  if  such  payment  Is  made  it  would  be  without 
authority  of  law,  and,  therefore,  an  unauthorized  act. 


Respectfully  submitted. 


C0VELL  R.  HEWITT 

Assistant  Attorney-General 


APPROVED: 


ROY  ycKITTRlCi- 

Attorney-General 
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(SUPPLEMENTAL  OPINION) 

ELECTIONS:  Same  polling  place  may  be  used  for  both  Consti- 

tutional Convention  delegates  election  and 
municipal  election. 


Larch  3,  1943. 


Hon.  hobert  V.  oiodner 
Prosecuting  Attorney 
St.  Charles  County 
3t.  Charles,  issouri 


Doar  . r,  ..leaner: 


Tho  Attoi'noy-  ienoral  wishes  to  acknonloa  ;e  re- 
ceipt of  your  letter  of  February  26th  in  which  you  request 
an  opinion  relative  to  some  questions  regarding  tho  elec- 
tion to  be  held  to  select  dologates  to  the  Constitutional 
Convention,  ^here  seem  to  oe  two  questions  which  you  wish 
answered:  first,  as  to  whether  the  juages  ana  clerics  wno 

are  selected  to  serve  in  tho  Constitutional  Convention 
election,  can  also  so  vo  as  judges  in  a municipal  oloction; 
and,  second,  whether  it  is  necessary  that  thore  oe  separate 
polling  places  for  the  Constitutional  uonvention  election 
and  for  the  municipal  election. 

In  answer  to  your  first  uostion,  *,o  will  say  that 
tnis  department  has  f urn is hen  on  opinion  which  ho Ins  that 
tho  judges  and  clerks  to  oo  used  in  the  selection  of  dele- 
gates for  tho  Constitutional  Convention  shall  oe  separate 
from  th3  judges  and  clerks  v?.iich  servo  in  any  municipal 
oloction  which  is  to  oe  hold  on  the  same  day.  e base  ur 
opinion  on  the  fact  that  the  olection  of  the  delegates  to 
the  constitutional  Convention  is  not  a function.in  any  way 
of  any  municipal  government,  and  neither  is  tho  s election 
of  municipal  officers  in  the  different  cities  coruiectod  in 
any  way  with  tho  procedure  of  selecting  delegates  to  tho  con- 
stitutional Convention.  Thoy  are  matters  wholly  uivorced 
from  each  other  and  it  is  a mere  coincidence  that  these  two 
elections  happened  to  be  called  for  tho  sumo  day. 

o furthor  base  our  opinion  in  this  matter  on  the 
provisions  of  Cection  11633,  {,  3.  ..o„,  1939,  which  provides 
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"'Yhenever  an  election  shall  be  called 
to  oluct  delegates  to  a couatltutlonal 
convention  or  an  eloction  called  for 
the  purpose  of  ratifying  a submitted 
nor.  Constitution,  aaid  election  3ixall 
oe  conducted  in  the  /tanner  provideu  by 
law  for  general  oloctions  and  said 
propositions  shall  be  submitted,  voted 
on,  the  returns  certified  anu  the 
results  proclaimed  in  the  manner  pro- 
vided by  law  in  caae  such  propositions 
were  suomltted  at  a general  election; 
except,  that  said  election  shall  be  con- 
ducted oy  two  Judges  and  two  clerks  at 
oaoh  polling  pluco,  one  judge  and  one 
clerk  to  be  selected  from  each  of  the 
two  parties  which  cast  th«  highest  and 
the  next  highest  number  of  votes  for 
governor  at  the  last  general  eloction* 
Provided,  nap  ever,  that  in  nil  cities 
and  counties  oi4  this  state  whore  regis- 
tration of  voters  is  now  or  u ay  oo  pro- 
vided for  by  law,  oloctlons  under  the 
provisions  of  this  section  shall  oe  held 
in  accordance  with  the  provisions  of  law 
now  In  effect,  applicaolo  to  tho  holding 
of  elections  in  said  cities  and  counties, 
and  the  county  committee  of  each  political 
part}  which  at  the  general  eloction  for 
govomor  hole  next  procoding  anj  special 
eloction  to  ol:ct  uelegatos  to  a consti- 
tutional convention  or  for  ratification 
of  a new  Constitution,  cast  at  least  ten 
per  cent  of  all  tho  voten  cast  at  such 
election  for  governor  in  such  city  and 
county,  shall  appoint  tliroo  judges  and 
one  clerk  outside  of  such  city  for  eloc- 
tl  xx  under  the  provisions  of  this  section, 
and  in  ail  such  cities  tme  Jun  os  and 
clerks  of  elections  regularly  appointed 
or  that  uaj  be  hereafter  appointed  and 
co.  lsslonod  for  regular  state  and  county 
el  -ctions  snail  act  as  judges  and  clorks 
of  ail  special  elections  under  the  provi- 
sions of  this  section,  11  acts  or  parts 
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of  acts  inconsistent  with  tne  pro- 
visions of  this  act  arc  hereby  c e- 
clareu  Inapplica  ^lo  to  elections  called 
for  the  purposes  heroin  provldac.  for*11 

it  will  be  soon  fro  reading  this  statute  tiiat  there 
are  a different  number  of  juugoa  and  clerks  to  b o usod  In  on 
oloction  of  this  Aina  tiian  there  la  under  any  other  oloction 
to  io  callou  unner  tho  general  election  lai  s of  tlio  State  of 
..iLSouri,  anu  it  la  tno  opinion  of  this  Department  that  the 
Judgoa  unu  cloinca  to  oe  usod  In  tho  election  cullou  for  the 
purposo  of  selecting  delegates  to  the  Constitutional  Conven- 
tion snail  be  used  only  for  tho  purposes  of  that  oloction. 


In  answer  to  your  second  question,  we  have  searched 
t.io  statutes  anu  wo  do  not  find  any  provision*  stating  that  tiie 
polli;.  : places  for  the  Constitutional  Convention  delegate 
election  snail  be  separate  and  apart  from  tno  polling  places 
of  any  municipal  oloction  to  oe  held  on  the  same  uay.  ts  will 
bo  notou  from  the  section  of  tiio  statute  cit  .d  noove,  in  cities 
anu  counties  wiiero  tiie  registration  law  is  In  force  and  effect, 
tills  olictio..  snail  be  cunouctuu  unubr  such  ro.gistrati  n L w. 

In  view  of  tno  fact  tiiat  you  aro  op  >ratlng  under  tjio  provisions 
of  such  registration  statutes,  it  will  be  necessary,  course, 
in  tho  coming  election  for  tho  selection  of  delegates,  that  you 
proceed  undor  3uch  statutes.  It  is  apparent  tiiat  und«r  tlie 
circu,  istoncos,  to-wit,  tiiat  you  have  onl^  one  sot  of  regis- 
tration ooks,  tiiat  if  tne  pollin'  placoa  for  tiio  municipal 
oloction  anu  the  oloction  for  delegates  uro  to  bo  separate 
that  it  would  oe  almost  impossible  to  asc  tno  one  set  of  regis- 
tratlo  books  which  you  'nave,  however,  we  see  no  reason  why 
polling  places  for  the  municipal  election  and  the  election  for 
tho  sol  ction  of  dologatea  siioula  not  be  held  in  tno  same 
jjlaco  as  long  as  tho  judges  and  clerks  for  the  tr/^  elections 
aro  not  tho  same. 

Therefore,  it  is  tho  opinion  of  this  depart  .ent 
tiiat  tho  same  polling  placoa  .^ay  bo  used  in  tho  uiunicipal 
elections  anu  tiio  election  for  tno  aoloction  of  delegates  to 
tmo  constitutional  Convention. 


-i jsp3ctfully  submitted. 


U-  ov  u : 


J )UM  . . 'HILnlPS 

as  la  tant  iliomey-General 


% hchlf . ICK 
-torne:,  -uonora  i 
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porsons  must  be  registered  to  vote  in  annual  school 
election  in  City  of  St.  Charles,  hissoun. 


/ 

/ 


/ 


April  7,  1945. 


Hon.  Robert  V.  K Ladner 
Prosecuting  Attorney 
St.  Charles  County 
^.t.  Charles,  Missouri 


FILED 


bear  hr . Nledner: 


The  Attorney-General  wishes  to  acknowledge 
receipt  of  your  letter  of  April  6,  1943,  in  which  you 
request  an  opinion  of  this  office.  Due  to  the  length  of 
the  letter  we  will  not  sot  out  your  request  in  full  but 
will  merely  state  the  question  which  you  have  asked  in 
such  request.  The  matter  to  be  considered  is, 

Whether  or  not  porsons  living  within 
the  city  limits  of  the  city  of 
St.  Charles,  Missouri,  shall  be  per- 
mitted to  vote  if  they  have  not 
registered  in  sucli  city. 

The  population  of  the  city  of  St.  diaries  at  the 
last  Census  was  10,803  persons,  and  it  therefore  will  come 
under  the  provisions  of  Article  19,  Chapter  76,  R.  S.  Mo. 
1939,  entitled  "Regis tration  and  election  in  Cities  of 
10,000  and  less  than  30,000  Inhabitants."  In  such  article 
Section  11937  providos  as  to  v.hat  porsons  shall  be  eligible 
to  be  registered,  in  cities  such  as  St.  Charles,  for  the 
purpose  of  voting,  and  further  provides  that  a voter  shall 
not  vote  elsewhere  than  in  the  election  precinct  where  his 
name  is  registered.  The  provisions  of  this  section  would 
imply  that  unless  a person  is  registered  he  shall  not  be 
allowed  to  vote  in  any  election  for  all  officers,  state 

or  municipal,  made  elective  by  the  peoplo,  or  at  any  other 
election  or  primary  hold  in  pursuance  of  the  laws  of  the 
State;  it  it" 


t 


/ 
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It  is  also  provided  In  the  aforesaid  article,  in 
section  11956,  that  " .11  elections  in  such  cities  small  be 
contracted  In  all  respects  a3  provided  in  this  article  and 
subject  to  all  the  provisions  of  Chapter  76,  Revised 
Statutes  of  the  state  of  Missouri,  1939,  entitled,  ’elections,' 
so  far  as  the  same  do  not  conflict  with  tills  article.” 

Section  10483,  which  is  found  In  Chapter  72,  R,  o. 

Mo*  1939,  relating  to  "Schools,"  provides  for  an  eloction  in 
any  tom,  city  or  consolidated  school  district,  and  provides  in 
part  as  follows : 

"■»  said  judges  and  clerks  shall  be 
pworn  and  the  eloction  otherwise  con- 
ducted in  the  sa.ie  manner  as  the  elec- 
tions for  state  and  county  officers 

As  can  bo  3een  from  the  provision  above,  in  those 
school  districts  located  in  cities  and  towns,  and  also  In 
consolidated  districts,  as  sot  out  In  Article  5,  C uapter  72 
of  the  Revised  Statutes  of  Missouri  for  1939,  the  school 
elections  held  annually  Siiali  be  conducted  in  the  same  manner 
as  the  elections  for  state  fluid  county  officers. 

In  view  of  the  fact  that  In  elections  for  state  and 
county  officers  and  all  other  elections  to  bo  held  in  the  city 
of  St.  Charles,  it  becomes  necessary  by  the  statutes  of  the 
state  that  any  person  desiring  to  vote  shall  be  registered  in 
the  manner  provided  for  oy  the  provisions  cited  above,  and  then 
may  only  vote  In  that  district  in  which  he  is  registered,  it 
necessarily  follows  that  in  the  annual  school  elections  which 
are  held  in  the  city  of  St.  Charlos  that  in  older  for  a person 
to  vote  it  becomes  necessary  that  he  be  registered,  since  the 
annual  school  elections  In  such  city  snail  be  conducted  In  the 
same  manner  as  elections  for  county  and  state  officers. 


Conclusion 


Therefore,  it  is  the  opinion  of  tills  Department  that 
In  order  for  a person  to  cast  his  ballot  in  the  annual  school 
election  in  St.  Charles,  Missouri,  that  it  is  necessary  that 
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he  be  registered  as -provided  by  the  registration  laws  re- 
lating to  cities  having  a population  of  not  loss  than 
10,000  people  nor  mcr  e than  30,000  people. 


Aospectfully  submitted. 


JOHN  S.  PHILLIPS 

Assistant  Attorney- General 


appro  v;jd: 


'Au?  lucKITfR&K  " 
Attorney-General 


JSP  *EG 


RECORDER : 


/ - 

Recorder  not  to  destroy  original  deeds  and 
marriage  licenses  after  they  have  been  recorded. 
He  must  retain  in  his  office  -(only  exception 
being  chattel  mortgages  five  years  old.) 


April  8,  1943 


Honorable  Robert  V.  Riedner 
Prosecuting  Attorney 
St.  Charles  County 
St.  Charles,  Missouri 


Dear  Sir: 


Ihis  will  acknowledge  receipt  of  your  letter  of 
April  3,  1943,  requesting  an  opinion  on  the  following 

matter : 

Whether  original  deeds,  marriage  licenses,  etc., 
remaining  in  the  office  of  the  recorder'  of  deeds,  after 
having  been  recorded,  may  be  destroyed  by  the  recorder. 

The  following  sections  are  cited,  and  not  set  out 
ir  detail,  for  the  puroose  of  putting  before  you  the 
provisions  in  our  statutes  relating  to  the  duties  of 
the  recorder  of  deeds. 

Section  13161  R.  S.  Missouri,  1939,  relates  to  the 
matters  to  be  recorded  under  his  duty  as  a recorder. 

Sections  13162,  13163  and  13164  R.  S.  I issouri, 
1939,  provide  for  the  manner  and  form,  and  how  the  rec- 
ords are  to  be  kept  in  this  office. 

Section  13167  R.  S.  n issouri,  1939,  requires  a 
certifictte  on  the  instrument  recorded,  and  in  a sub- 
sequent paragraph  this  section  will  be  quoted  entirely. 

Section  13183  and  Section  13184  R.  S.  Missouri, 
1939,  are  the  penalty  statutes  Imposing  oenalties  for 
the  neglect  of  duty  of  this  officer. 

Row  turning  to  the  statutes  concerning  marriage 
licenses,  we  find  Section  3364  R.  S.  Missouri,  1939, 
states  that  licenses  must  be  obtained. 

Section  3365  R.  S.  Missouri,  1939,  requires  a 
recorder  to  issue  the  same. 
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Section  3366  h.  S.  I'iasouri , 1939,  requires  this 
officer  to  record  rrarriage  licer.sos  and,  under  Section 
13167,  supra,  is  also  req  ired  to  certify  same.  Sections 
3367  and  3369  E.  s.  Missouri,  1939,  provide  a penalty 
for  failure  to  issue,  record  and  certify  marriage  li- 
censes. 

Examining  the  statutes  and  authorities  for  the 
provisions  relating  to  the  description  of  instrumei  ts 
in  the  office  of  the  recorder  of  deeds,  we  find  the 
following • 

* 

Section  3490  R.  S.  Missouri,  1939,  provides  as 
follows : 


"Every  such  mortgage  or  deed  of  trust, 
where  the  original  or  a copy  shall  have 
been  filed,  as  herein  provided,  shall 
cease  to  be  valid  as  against  the  mortgag- 
or or  the  person  making  the  3a  e,  or  sub- 
sequent purchasers  or  mortgagees  in  good 
faith,  after  the  expiration  of  flv6  years 
from  the  filing  of  the  same,  and  the  re- 
corders of  the  several  counties  are  here- 
by authorized  to  destroy  any  and  all  such 
mortgages  remaining  or  file  in  their  re- 
spective offices  after  the  expiration  of 
five  years  from  the  filing  of  the  same: 
Provided,  that  when  any  such  mortgage 
shall  be  destroyed,  as  herein  providod, 
the  recorder  shall  note  such  destruction 
and  the  date  thereof  upon  his  chattel 
mortgage  register:  Provided  further, 
that  this  section  shall  apply  only  to 
chattel  mortgages  or  encumbrances  upon 
chattels,  which  are  merely  filed  but  are 
not  recorded  at  length.  As  to  chattel 
mortgages  or  encumbrances  on  chattels 
which  are  recorded  at  lergth  in  the  re- 
corder’s office  the  limitation  of  the 
lien  and  validity  thereof  shall  be  gov- 
erned by  the  general  statutes  of  limita- 
tions pertaining  to  written  instruments." 


Section  13178  R.  3.  ] issouri,  1939,  provides  for 
the  retention  of  certain  deeds  and  we  quote  that  portion 
of  the  statute  useful  to  our  purpose.  This  portion  reads 
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as  follows  s 


"Whenever  the  recorder  of  deeds, 
or  any  other  person  acting  as  re- 
corder of  deeds,  in  ary  county  in 
this  state,  shall  record  any  instru- 
ment of  writing  affecting  real  es- 
tate, which  purports  to  have  been 
signed  and  acknowledged  more  than 
twelve  months  prior  to  the  time  the 
spme  is  presented  fdr  record,  he  shall 
retain  such  instrument  of  writing  in 
his  office,  subject  to  the  inspection 
of  all  parties  interested,  for  one  year 
next  succeeding  the  time  such  instru- 
ment shall  be  recorded:  *•  * * * * *•" 


Further  research  and  examination  reveals  that  in 
Section  4598  F_.  S.  Missouri,  1939,  no  original  instrument 
may  be  destroyed  and  this  statute  of  course  applies  not 
only  to  recorders  of  deeds,  but  to  all  persons.  This 
section  provides,  as  follows: 


"If  any  person  shall  unlawfully,  will- 
fully and  maliciously  tear,  cut,  burn, 
or  in  any  way  whatever  destroy  any  will, 
deed  or  other  instrument  of  writing,  the 
falsely  making,  altering,  forging  or 
counterfeiting  of  which  is  hereinbefore 
declared  to  be  a punishable  offense,  he 
shall,  on  conviction,  be  punished  by  im- 
prisonment in  a county  jail  rot  exceeding 
one  year,  or  by  fine  rot  exceeding  five 
hundred  dollars,  or  by  both  such  fine  and 
impr i s onmen  t . " 


Turning  now  to  the  further  duties  of  the  recorder 
we  find  that  at  Section  13167,  supra,  the  following 
mandatory  duties  are  imposed  upon  this  officer.  Our 
examination  now  is  directed  to  other  authorities  and 
decisions  for  the  purpose  of  determining  the  intent  of 
the  legislature  and  the  judiciary  as  to  an  expression 
of  their  ideas  of  the  nature  of  this  office.  We  quote 
from  53  C.  J.  p.  622,  par.  38,  which  provides  as  follows: 
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"A  public  officer,  by  virtue  of 
his  office,  is  the  legal  custodian 
of  all  papers,  books,  and  records 
pertaining  to  his  office,  and  is 
responsible  for  their  salekeeping 
and  protection  against  alteration, 
injury,  or  mutilation.  Correlative 
with  that  duty  is  his  right  to  exer- 
cise a reasonable  discretion  in  the 
care,  management,  and  control  of  such 
records  and  their  preservation.  The 
law  presumes  that  a public  officer  will 
properly  perform  this  duty,  * * * * ." 


Looking  to  other  jurisdictions  we  find,  in  Lum  v. 

McCarty,  39  R.  J.  Law  Rep.,  1.  c.  290,  the  court  held: 

" * The  cltjrk  is  the  lawful  cus- 

todian of  the  Records,  and  indexes  there- 
to, and  is  responsible  for  safe  keeping 
thereof.  His  powers  over  them  are  such 
as  are  necessary  for  their  protection 
and  preservation.  To  that  end,  he  may 
make  and  enforce  proper  regulations  con- 
sistent with  the  public  right  for  the 
use  of  them  * 4 * ::  * *•  * # * 


For  a definition  as  to  the  nature  of  this  office 
see  53  C.  J.  p.  1070,  par.  A,  which  reads  as  follows: 


"A  register  of  deeds  is  a public  offi- 
cer authorized  and  required  by  law  to 
keep  records  ir.  the  man.  6r  directed  by 
law,  of  instruments  in  writing,  especially 
instruments  affecting  the  title  to  real 
property.  Such  an  officer  is  in  some 
jurisdictions  designated  as  a recorder  of 
deeds,  a county  recorder,  etc.,  and  in  oth- 
er Jurisdictions  his  duties  are  imposed  up- 
on other  specific  ministerial  offiOOirs, 
such  as  county  clerks,  clerks  of  court, 
etc. " 
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Concerning  the  filing  ana  recording  of  instrument 
in  his  office  we  find  in  53  C.  J.  1072,  the  following 
expression : 


"Oenerally,  the  duty  of  the  register 
is  to  receive  and  file,  or  receive 
and  record,  as  the  case  may  he,  such 
instruments  as  by  law  are  entitled 
to  be  filed  or  recorded,  and  to  file 
or  record  them  in  such  manner  as  to 
serve  all  the  purooses  of  the  law, 
and  whether  the  parties  have  made 
valid  instruments  is  not  his  province 
to  determine.  •'  -»  • * '•  . " 


i 

Occupying  ourselves  with  the  liabilities  we  find 
in  53  C.  J.  1074,  this  expression,  together  with  cita- 
tion of  two  Missouri  cases: 


"A  register  of  deeds  is  liable  personally 
to  the  party  aggrieved  for  the  damages 
resulting  from  an  omission  to  perform  a 
duty  imposed  on  him  by  law,  or  from  a 
performance  of  such  duty  in  a negligent 
manner.  But  it  must  appear  that  the  dam- 
ages resulted  from  the  register's  offi- 
cial default,  and  not  from  any  fault  or 
laches  of  the  party  damnified,  "here  a 
staiute  imnoses  civil  liability  for  will- 
ful violation  of  the  recording  officer's 
duty  he  is  not  liable  where  it  is  shown 
that  there  was  no  such  willful  violation." 


The  two  Missouri  cases  cited  are  bishop  v.  Schneider, 
46  Mo.  472  and  State  v.  Oreen,  112  Mo.  Apo.  108. 

53  C.  J.  1075,  par.  20,  provides: 


"To  Whom.  The  liability  of  a register 
for  breach  of  official  duty  inures  only 
in  favor  of  the  person  to  whom  the  duty 
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was  owed  ai  d who  was  prejudiced 
by  the  breach  thereof . A register 
who  goes  out  of  office  without  hav- 
ing recorded  deeds  for  which  he  was 
prepaid  is  liable  to  an  action  by 
each  person  by  whom  a deed  was  filed." 

A recorder  of  deeds  has  been  declared  to  be  a minis- 
terial officer  whose  duty  requires  him  to  execute  man- 
dates lawfully  issued  by  his  superiors.  This  authority 
may  be  found  in  Bouvier's  Law  Dictionary;  hechem  on  Public 
Officers,  par.  733,  aid  Luther  v.  narks.  111  On.  374. 

Thus  far  in  our  examination,  in  respect  to  original 
instruments  such  as  deeds  and  marriage  licenses  at  the 
time  they  are  offered  for  recording,  filing  and  index- 
ing, it  would  seem  that  the  duty  of  the  recorder  is 
purely  ministerial,  That  is,  he  is  to  execute  an  act 
in  the  prescribed  manner  in  obedience  to  the  statutes 
or  the  mandates  of  legal  authority,  without  regard  to 
the  exercise  of  his  judgment  as  to  the  propriety  of 
his  acts. 

Observing  the  Missouri  decisions  touching  upon 
this  point,  for  your  information  and  guidance  we  cite, 
Williams  v.  Llliott,  76  ho.  Arp.  8,  Edwards  v.  Ferguson, 

73  ho.  686,  hwirg  v.  Vernon  uounty,  216  ->o.  681,  1.  c. 

694.  vVe  thin:  this  latter  case  is  of  sufficient  im- 
portance to  quot  e that  portion  of  a decision  directly 
bearing  upon  the  question  under  consideration.  This 
portion  reads  as  follows: 


" * * The  evidence  further  dis- 

closes in  this  case  that  the  county 
furnished  no  vault  room  to  keep  aid 
preserve  recorded  instruments.  In 
this  condition  of  things,  plaintiff 
returned  them  by  mail  after  recording. 
He  seems  to  have  made  a distinction  be- 
tween non-residents  and  residents  of 
the  county.  As  to  non-residents  he 
presumably  req  ired  postage  in  advance 
of  redelivery  by  mail.  It  is  stoutly 
argued  that  it  was  not  his  statutory 
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duty  to  return  recorded  instru- 
ments at  all,  even  rhen  requested 
to  do  so.  It  Is  shrewdly  (and  sour- 
ly) suggested  in  oral  argument  that 
if  he  obliged  the  general  public  by 
the  courtesy  of  the  return  of  a re- 
corded instrument,  such  act  was  self- 
serving  and  must  be  referred  to  future 
political  ambition  in  currying  favor 
with  voters,  he  is  likened  to  a sow- 
er, who  sows  that  he  may  reap  at  seed 
time.  But  we  shall  not  take  this  view 
of  it.  The  legal  duty  of  an  officer  is 
to  be  obliging  and  courteous.  The  gen- 
eral welfare  of  the  public  demands  the 
application  of  the  idea  that  noblesse 
oblige.  hot  only  so,  but  by  section 
9069  he  is  required  to  deliver  the  deed 
and  its  certificate  of  record,  when  re- 
corded, 'to  the  party  or  his  order.'  By 
section  9089  he  is  required  in  certain 
instances  to  transmit  deeds  from  one 
county  to  another.  * * «•  * * * * 


A research  now  leads  us  to  believe  that  the  liability 
of  the  recorder  in  the  instance  of  original  documents  in 
his  office  after  same  have  teen  recorded  has  a three-fold 
aspect,  his  responsibilities  under  the  duties  irt posed 
on  him  place  him  under  these  obligations: 


1.  I>uty  to  the  Public . 

The  obligation  arising  under  his  official  duty 
as  imp  :sed  by  law,  governed  also  by  the  common  law, 
and  tempered  by  judicial  decisions  place  him  in  a po- 
sition of  a ministerial  officer.  As  such,  his  duties 
are  prescribed  by  law.  he  is  compelled  to  act  in  a pre- 
scribed manner,  without  regard  to  the  exercise  of  his  own 
judgment  as  to  the  propriety  of  his  acts. 


The  ^ aty  to  the  County. 


2. 
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He  ia  under  a contractual  obligation  conditioned 
on  hia  bond,  in  which  he  expressly  contracts  to  perform 
his  duties.  His  cor  tract  is  conditioned  upon  the  faith- 
ful performance  of  his  duties  enjoined  on  him  as  recorder 
and  for  the  delivery  of  county  property  to  his  successor. 
Under  thin  contract  he  a roes  to  perform  certain  acts  as 
defined  in  the  statutes  unconditionally. 


3.  buty  to  the  Individual . 

The  recorder  is  responsible  to  the  individual  who 
offers  a deed  or  marriage  license  for  filing,  recording 
Indexing  ard  certifying.  lie  has  under  his  care,  custody 
and  control,  for  the  purpose  of  such  recording,  filing 
indexing  end  certifying  original  instruments,  the  property 
of  otter 3.  A deed  or  a marriage  license  in  such  an  in- 
stance is  property,  - a chattel  - and  under  the  duties 
imposed  on  him  the  recorder  is  required  to  return  this 
chattel  "to  the  party  or  to  his  order." 

Without  being  tedious  but  to  cover  the  subject  com- 
pletely and  faithfully  it  will  be  necessary  to  refer  to 
other  cases  or  this  subject.  Ve  have  previously  quoted 
bwing  v.  \ error  County,  216  Ho.  1.  c.  694,  and  Section 
13167  R.  S.  Missouri,  1939,  and  now  observe  the  decision 
in  York  County  v.  atsor,  15  S.  Car.  1.  c.  8,  in  which 
the  court  said: 


"It  was  said  in  the  case  of  United 
States  v.  Thomas,  15  Wall.  3-44:  'The 
basis  of  the  common  law  rule  is  foun- 
ded on  the  doctrine  of  bailment.  A 
public  officer  having  property  in  hia 
custody,  in  his  official  capacity,  is 
a bailee,  and  the  rules  which  grow  out 
of  that  relation  are  held  to  govern  the 
case.'  And  ir.  Boyden  v.  United  States, 
where  the  officer  was  held  responsible, 
this  doctrine  wan  not  denied.  On  the 
contrary,  it  is  said  in  that  case:  'The 
contract  of  bailment  implies  no  more, 
except  in  the  case  of  common  carriers, 
than  ordinary  carej  and  the  duty  of  a 
receiver,  virtute  officii,  is  to  bring 
to  the  discharge  of  his  trust  that  pru- 
dence, caution  and  attention  which  care- 
ful men  usually  bring  to  the  conduct  of 
their  own  affairs.  * * ■***#*•**■  " 
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Further  research  along  this  same  line  shows  the 
following : 

46  Corpus  Juris,  1035,  par.  301,  which  reads  as 
follows : 


| 

" * * Public  officials  take  their 

offices  cum  orera  with  all  responsi- 
bilities attached,  and  in  accepting 
office  impliedly  contract  to  perform 
the  duties  tnereof.  As  a general  rule 
the  duties  imposed  by  law  op  public 
officers  are  functions  and  attributes 
of  the  office,  and  not  of  the  officer; 
they  remain,  although  the  incumbent  dies 
or  is  changed,  and  are  to  be  performed 
by  the  incumbent,  although  they  may  have 
been  left  undone  by  the  predecessor • " 


And  46  Corpus  Juris,  1044,  par.  329,  which  reads  as 
follows i 


"Where  a ministerial  duty  is  owing 
solely  to  the  public,  an  individual 
has  no  right  of  action  against  the 
officer  for  a broach  thereof,  but 
where,  although  he  may  owe  a duty  to 
the  public,  he  in  addition  owes  a 
ministerial  duty  to  an  individual, 
as  where  he  is  absolutely  bound  to 
render  a service  for  compensation  in 
fees  or  salary,  he  may  be  liable  in 
damages  for  acts  of  misfeasance  or 
nonfeasance  to  an  individual  specially 
injured.  ." 


CGI  CLJCIGA 


From  the  above  and  foregoing,  the  conclusion  at 
which  this  department  has  arrived  may  be  stated  as 
follows : 
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The  statutes  now  in  effect  and  the  opinions 
expressed  by  our  courts  reflect  the  intent  of  the  legis- 
lature and  the  interpretation  of  those  laws  by  our 
Judiciary.  Thorough  and  painstaking  search  of  the  stat- 
utes and  decisions  fail  to  disclose  any  authority,  express 
or  implied,  whereby  a recorder  of  deeds  may  destroy  an 
original  document  in  his  office,  other  than  those  mortgages 
covered  in  Section  3490  R.  3.  Missouri,  1939.  In  addition, 
there  is  another  reason  why  deeds,  marriage  licenses  and 
other  original  documents  remaining  in  the  office  of  the  re- 
corder of  deeds  may  not  be  destroyed,  besides  the  interest 
of  the  general  public  in  these  documents,  there  is  an  in- 
dividual interest. 

Strictly  speaking  these  documents  (the  originals 
after  having  been  recorded)  are  chattels  and  as  such 
are  property.  They  belong  to  the  person  who  offers  them 
for  recording,  filing,  indexing  etc.  Certainly  ar  officer 
is  without  authority  to  destroy  the  property  of  another. 

The  object  and  purpose  of  recording  deeds,  marriage 
licenses,  documents,  etc.,  is  to  prevent  fraud  in  cer- 
tain transactions  involving  title  to  real  estate  and 
marriages  by  affording  an  accurate,  certain  and  public 
record  of  such  dealings.  As  a ministerial  officer  the 
recorder  of  deeds  is  required  by  Section  13167  K.  S, 
Missouri,  1939,  "to  deliver  to  the  party  or  his  order 
original  documents  in  his  office  after  same  have  been 
recorded  by  him." 


APiROViiD  kY: 


Respectfully  submitted 


L.  1.  MORRIS 

ROY  McKITTRICK  Assistant  Attorney  General 

Attorney  General 


CRIHUtaL  CoSTS : sheriff  v/ho  is  Superintendent  of  Public 

Welfare  not  entitled  to  mileage  for  investi- 
gating criminals . 


July  21,  1043 


iir.  Robert  V.  Niedner 
Proaocutlng  Attorney 
St.  Charles  County 
St.  Charles,  Missouri 


FILED 

^ 7 


Dear  Sir: 


We  60*0  in  receipt  of  you r letter  of  July  9,  1943, 
in  whioh  you  request  an  opinion  from  this  department, 
which  reads  aa  follov/s: 


’’The  Sheriff  of  St.  Charles  County  is 
the  duly  appointed  Superintendent  of 
Public  .elf are  in  the  County  under 
Court  order  fixing  a small  monthly  sal- 
ary and  allowing  hin  5ft  per  mile  for 
traveling  in  the  course  of  liis  duty  as 
such  County  Superintendent  of  Public 
Welfare.  The  question  lias  been  raised 
whether  or  not  he  may  bill  the  County 
Court  for  mileage  at  5ft  per  mile  for 
investigating  and  examining  circumstances 
whioh  may  lead  to  tlie  apprehension  of 
criminals,  i.e.,  does  Section  9727  of  the 
Revised  Statutes  of  Missouri  for  1939  au- 
thorize the  County  Court  to  pay  the  County 
Superintendent  of  Public  V/ elf  are  5ft  per 
mile  for  investigation  of  complaints  tliat 
crimes  have  been  committed  wliich  may  or 
may  not  result  in  arrests  upon  tlie  basis 
of  tlie  above  appointment  including  the 
mileage  order. 


Undor  tlie  facts  in  your  request  tlie  investigation  by 
the  sheriff  i3  for  tlie  apprehension  of  criminals  and  tlie 
five  cents  per  mile  allowed  by  tlie  county  court  can  be  con- 
sidered an  indirect  way  of  allowing  criminal  fees. 
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Section  13413,  R.  5.  Mo.  1939,  sets  out  the  specific 
fees  of  a sheriff  in  criminal  actions. 

Section  13414,  R.  S.  Ho.  1939,  declares  the  amount 
allov/ed  for  mileage  in  criminal  cases  and  in  all  proceedings 
for  contempt  or  attachment. 

Section  13415,  R.  S.  Mo.  1939,  reads  as  follows: 


"Ko  sheriff  or  ministerial  officer  in 
any  criminal  proceeding  shall  be  al- 
lowed any  fee  or  fees  for  any  other 
services  than  those  In  the  two  preced- 
ing sections  enumerated,  or  for  guards 
not  actually  employed." 


Under  tho  above  section  no  sheriff  shall  bo  allowed  any  fees 
except  those  specifically  set  out  in  Sections  13413  and 
13414.  In  reading  Sections  13413  and  13414,  we  find  no  allow- 
ance of  mileage  to  a sheriff  v/ho  Is  investigating  a crime  for 
the  purpose  of  app  re! lending  a criminal. 

.'.There  no  mileage  or  fee  is  set  out  specifically  by  stat- 
ute, then  the  sheriff  performs  the  duties  gratuitously  and. 

If  the  sheriff  claims  such  a foe  he  must  point  out  the  statute 
allowing  him  fees  or  mileage.  It  was  so  held  in  the  case  of 
Nodawny  County  v.  bidder,  129  S.  W.  (2d)  057,  l’ar.  5-7,  where 
the  court  said: 


"The  general  rule  Is  that  the  rendition 
of  services  by  a public  officer  Is  deemed 
to  bo  gratuitous,  unlo83  a compensation 
therefor  is  provided  by  statute.  If  the 
statute  provides  compensation  in  a parti- 
cular mode  or  manner,  then  the  officer 
is  confined  to  that  rianner  and  is  entitled 
to  no  other  or  further  compensation  or  to 
any  different  mode  of  securing  same.  Such 
statutes,  too  must  be  strictly  construed 
a3  against  tho  officer.  State  ex  rel. 
Evans  v.  Gordon,  245  ho.  12,  28,  149  3.  W. 
630;  blng  v.  Rlverland  I.evce  Dist.,  210 

Ho.  App.  490,  493,  279  5.  W.  195,  196; 

State  ex  rel.  Wedoking  v.  McCracken,  60 

Ho.  App.  650,  656." 


;jr,  Uo'oert  V.  NlodLner 
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Under  Section  9720  of  Chapter  56,  Article  11,  R.  3.  Mo. 
1339,  the  county  court  shall  fix  the  salary  of  the  County 
Superintendent  of  Public  welfare  and  of  his  assistants  ±n  its 
county.  The  county  court  under  tliat  section  could  allow 
mileage  to  the  Super iritendent  of  Public  Welfare,  who,  in  your 
request,  is  the  Sheriff,  providing:  tliat  the  duties  he  perform* 
are  the  duties  set  out  In  Cliaptor  56,  Article  11.  -nder  Sec- 
tion 9727  of  that  article  It  specifically  states  and  sets  out 
the  duties  of  tlie  County  Superintendent  of  .ublic  -olfare. 
Under  tliat  section  we  find  no  provision  for  the  Superintendent 
of  Public  'welfare  to  investigate  crines  for  tho  purpose  of 
apprehending  criminals . 


Tiie  county  court  could  allow  mileage  to  tho  Superintondont 
of  Public  Welfare  for  performing  the  duties  as  set  out  in  woc- 
tion  9727,  n.  S.  ho.  1939.  Section  9727,  K.  S.  ho.  1939,  roads 
a3  follows: 


"It  3hall  be  the  duty  of  the  comity 
superintendent  of  public  welfare  to 
investigate  tiie  conditions  of  living 
among  the  poor,  sick  and  delinquent 
in  the  comity  and  to  examine  thoroughly 
into  causes  of  crime  and  poverty  In  the 
county  and  to  naxe  reco  inendationa  from 
tine  to  time  to  the  state  board  of  char- 
ities and  corrections,  and  to  proper 
local  authorities  a3  to  any  change  in 
conditions  or  in  legislation  necessary 
to  prevent  or  reduce  poverty,  crime  or 
distress  in  the  state.  The  superinten- 
dent of  public  welfare  and  his  assistants 
may  be  deputized  as  agents  of  the  state 
bureau  of  labor  statistics  and  when  they 
are  so  deputized  as  agents  of  the  state 
bureau  of  labor  statistics,  they  shall 
exorcise  all  the  authority  to  make  Inves- 
tigations which  Is  granted  the  state 
bureau  of  labor  statistics. " 


CONCLUSION 


It  is,  therefore,  the  opinion  of  tills  department  that 
the  county  court  of  St.  Charles  Comity  cannot' allow  the  Sheriff 
of  St.  Charles  County  mileage  at  five  cents  per  mile  for  travel- 
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ing  In  tlie  course  of  his  duty  as  County  Superintendent  of 
Public  Welfare,  whan  the  Sheriff  is  not  performing  tliat  duty 
but  is  investigating  and  examining  circumstances  which  may 
lead  to  the  appreliension  of  criminals. 

It  is,  therefore,  our  opinion  tliat  the  3herlff  of  St. 
Charles  County  cannot  indirectly  receive  mileage  for  Inves- 
tigating criminal  cases,  since  this  Is  directly  forbidden  by 
Section  13415,  E.  3.  ho.  193d. 


Respectfully  submitted. 


<« . J • FyJR.ii 

assistant  Attomey-Ceneral 


Ai  PR0V1D: 


kOY  IIcKITThlCh 
Attomey-Coneral 


WJEtC? 


MUNICIPAL  CORPORATIONS:  Cities  of  the  third  class  may  not  expend 

\ money  from  the  general  revenue  fund  for 

the  purpose  of  obtaining  a "City  Plaa . " 


iepteioer  27,  1W43 


Hon ora ole  Robert  V.  Nieuner 
Prosecuting  Attorney 
St.  Charles  County 
St.  Charles,  Missouri 


Dear  Mr.  Niodner: 


Your  letter  of  i epteraoer  17th  requesting  an  opinion 
from  tills  ^apartment  has  been  roceived  by  the  Attorney-Goneral 
and  has  been  assigned  to  iae  for  consideration.  This  opinion 
request,  omitting  caption  and  signature,  is  as  follows: 

"I  should  like  to  have  your  opinion  con- 
cerning the  following  matter. 

"It  has  long  boen  the  practice  in  the 
City  and  County  of  St.  Charles  to  permit 
the  development  of  public  facilities, 
i.  e.,  roads,  stroets,  ridges,  schools, 
libraries,  etc.,  to  jo  a matter  of  almost 
haphazard  selection.  We  have  never  had 
a long  range  plan  for  this  type  of  develop- 
ment. It  has  come  to  our  attention,  how- 
ever, that  such  cities  as  Kirkwood, 

Jefferson  City,  and  others  in  this  State 
and  many  cities  in  other  states  have 
acquired  what  is  known  as  a city  plan.  ”'e 
discovered  that  a city  plan  could  be 
obtained  oy  the  City  oy  employing  Harlan 
Iiartholomew  and  associates  with  whom  our 
Missouri  State  Highway  Department  is  very 
familiar  to  make  a long  range  survey  for 
the  City.  It  was  proposed  that  the  City 
pay  for  the  plan  and  that  the  general 
fund  of  the  City  oe  reimbursed  to  some 
extent  oy  a contribution  from  the  Chamoer 
of  Commerce  and  by  the  allocation  oy  the 
11  rary  board,  park  ooard,  board  of  public 
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works,  and  school  board  to  the  extent 
that  these  puolic  ooarda  would  be 
oenefited  uy  having  a long  range  plan 
In  tho  development  of  the  facilities 
which  each  board  administers* 

"The  City  of  it.  Charles  is  a third 
class  City  end  there  is  no  express 
authori zation  for  the  employment  of  a 
planning  engineer  of  tills  kind.  How- 
ever, I feel  that  in  view  of  the 
Statutes  pertaining  to  zoning  and  the 
police  powers  of  the  City  Council  that 
an  expenditure  of  this  kind  would  be 
lawful.  There  does  not  aeam  to  be  much 
differs  ce  between  purciiasing  a plan  and 
hiring  an  architect  for  the  designing  of 
puolic  DUildlnge  except  that  the  plan  is 
of  a somevhat  longer  view  point. 

"Can  a third  class  City  in  your  opinion 
expend  public  funds  for  the  employment 
of  a professional  municipal  engineering 
firm  to  draw  up  a plan  for  the  future 
development  of  public  facilities,  i.  e., 
streets,  schools,  sewer  systems,  water 
mains,  etc.,  for  the  City?" 

On  September  21,  1943,  I received  a further  communi- 
cation from  you  addressed  to  tiie  Attorney -General,  which, 
omitting  caption  and  signature,  is  as  follows* 

"On  Septemoer  17th  I requested  an 
opinion  concerning  the  employment  of  a 
professional  municipal  engineering  firm 
to  prepare  a city  plan  for  the  City  of  • 

it.  Charles,  Missouri.  After  a discussion 
v ith  ..r,  Joseph  B.  ?<entker.  City  ;ttorney, 

I should  like  to  broaden  my  question  a 
little.  I mentioned  to  you  in  my  letter 
that  the  general  fund  of  the  City  would  be 
reimbursed  by  tho  Chamber  of  Commerce, 
library  oard,  park  board,  ooard  of  public 
works,  and  school  .joard  fcr  a part  of  the 


Hon,  Robert  V.  NIedner 


-3- 


Sept.  27,  1943 


funds  expended.  The  County  Court  would 
also  share  a portion  of  this  cost.  The 
matter  would  be  handled  In  this  ray  *- 
cause  these  boards  would  have  a direct 
oenefit  from  such  a plan*s  being  available 
to  them  from  time  to  time  in  the  expansion 
of  their  facilities.  We  would  therefore 
also  like  to  know  whether  there  is  any- 
thing to  prevent  these  boards  from  appro-, 
priating  from  funds  received  by  them  for 
taxos,  or  as  in  the  case  of  the  board  of 
public  works  funis  received  in  the  nature 
of  receipts  for  rater  service,  for  a City 
plan, 

"I  mentioned  the  zoning  statutes  in  my 
letter  to  you  on  eptember  17th,  If  it  is 
your  opinion  that  the  City  may  o tain  and 
avail  itself  of  a City  plan,  do  you  think 
it  has  power  to  do  so  Independent  of  the 
zoning  statutes,  as  an  implied  power  of 
the  City  in  furtherance  of  its  express 
powers  and  duties  in  the  matter  of  streets, 
sewer  systems,  building  regulations  etc,, 
or  do  you  think  that  a City  plan  could  be 
obtained  only  pursuant  to  the  machinery 
set  up  for  instituting  zoning?" 

The  question  Involved  in  this  request  is  whether  a 
city  of  the  third  class  has  the  authority  to  pay  a sum  of  money 
to  an  engineering  firm  for  the  purpose  of  preparing  and  drawing 
plans  for  the  future  growth  of  said  city.  There  is  prooaoly  no 
doubt  that  the  Legislature  of  the  htate  of  Missouri  has  the 
power,  if  it  so  desires,  to  grant  such  authority  to  a city  of 
the  third  class,  allowing  it  to  make  such  expenditure.  Conse- 
quently, v.e  have  searched  the  statutes  of  the  tate  of  Missouri 
to  ascertain  whether  such  authority  has  ever  been  granted  and 
wo  are  unaole  to  find  any  statute  which  exprossly  confers  upon 
a city  of  the  third  class  such  authority. 

The  powers  of  a municipal  corporation  are  grouped 
under  three  classes  according  to  the  case  at  Taylor  v.  Dimmitt, 
78  S.  , (2d)  841,  336  Mo,  30,  The  court  said  in  that  case 
(S.  W.,1.  c.  843) : 

it  » *it  is  a general  and  undisputed 
proposition  of  law  that  a municipal  . 
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corporation  possesses  and  can  exorcise 
the  folloidng  powers,  and.  no  others:  (1) 

Those  granted  In  express  words;  (2)  those 
necessarily  or  fairly  implied  In,’  or 
Incident  to,  the  powers  expressly  granted; 

(3)  those  essontlal  to  the  declared  objects 
and  purposes  of  the  corporation — not  si  iply 
convenient,  out  indispensable.  Any  fair, 
reasonable  doubt  concerning  the  existence  of 
power  is  resolved  by  the  courts  against 
the  corporation,  and  the  power  is  denied,* 

St.  Louis  v.  Kaime,  180  Mo,  loc,  cit.  322, 

79  S,  • 140,  143  (quoting  Dillon,  Municipal 
Corp.  vol  1 (4th  lid.)  p,  145);  : tate  v. 

Jlutlor,  178  Mo.  272,  77  S.  W.  560;  St.  bonis 
v.  Dreisoemer,  243  Mo,  217,  147  S.  • 998, 

41  L.  it.  A.  (N.  S.)  177;  St.  Louis  v.  King, 

226  Mo.  334,  126  S.  ' . 495,  27  L.  K.  a. 

(N.  S.)  608,  136  Am.  f-:t.  Rep.  643;  Maryville 
v.  Farmers*  Trust  Co.,  226  Mo.  App.  642,  45  S. 
v.  (2d)  103." 

.s  has  seen  stated  a ove,  a matter  of  this  kind  rill 
not  come  under  the  first  classification  set  out  in  the  aoove 
case,  since  the  power  is  not  expressly  granted  by  statute. 
Neither  will  it  fall  under  the  third  classification,  since  it 
is  not  essential  to  the  declared  Objects  and  purposes  of  the 
corporation  and  is  not  indlspensaole.  as  a result,  if  a 
city  of  the  third  class  has  the  authority  to  expend  sums  of 
money  on  a matter  of  this  kind,  it  must  fall  into  the  second 
classification  of  powers  above,  which  are  those  necessarily 
or  fairly  implied  in,  or  incident  to,  the  powers  expressly 
granted. 


There  are  numerous  powers  granted  to  a city  of  the 
third  class  oy  the  statutes  of  this  State  out  wo  are  unaole  to 
ascertain  any  power  to  which  a planning  campaign  is  Incidental 
or  to  which  we  can  attacn  an  implication  of  necessity.  It  is, 
of  course,  common  knov ledge  that  a city  of  the  third  class, 
such  as  ft.  Charles,  Missouri,  has  the  authority  to  make  public 
improvements  such  as  bho  paving  of  streets,  construction  of 
sidewalks,  esta olisiiment  of  a sewer  system,  and  many  other 
improvements  which  we  feel  it  Is  unnecessary  to  mention.  How- 
ever, this  type  of  improvements  is  essential  to  the  declared 
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objects  of  the  corporation  Itself,  Ye  feel  that  plans  pre- 
pared for  this  type  of  Improvement  could  be  paid  for  by  a 
city,  since  they  are  prepared  for  a particular  enterprise 
and  in  all  prouability  will  be  expressly  followed  In  the 
construction  of  such  Improvement.  The  plans  contemplated 
in  the  instant  matter  apparently  are  for  the  purpose  tf 
planning  the  future  growth  of  the  City  of  St,  Charles,  but 
are  prepared  merely  as  a matter  of  suggestion  to  persons  or 
corporations  who  will  at  some  indefinite  future  time  cause 
improvements  to  be  made  in  the  city.  It  does  not  appear  that 
the  suggested  plans  will  havo  any  control  fchatover  over  the 
future  construction  in  the  city  out  will  only  oe  advisory  in 
nature , 


In  your  opinion  request  the  statement  is  made  that 
in  view  of  the  zoning  powers  and  also  the  police  powers  given 
other  cities  of  the  third  class  that  a procedure  such  as  the 
one  contemplated  would  be  authorized.  There,  of  course,  can 
be  no  question  that  municipal  corporations  such  as  It,  Charles 
have  the  power  to  enact  zoning  provisions.  Since  that  authority 
is  given  to  them  oy  Sections  7412  to  7423,  R,  f.  Mo.  1939,  and 
if  a plan  for  such  zoning  ras  prepared  with  the  intention  of 
same  oeing  adopted,  then  a different  question  would  be  presented. 
However,  as  stated  aoove,  the  plans  contemplated  in  this  partic- 
ular matter  would  only  be  used  in  an  advisory  capacity  and  would 
have  no  real  forcb  and  effect. 

As  stated  a ove,  reference  is  also  made  in  your  request 
to  the  police  powers  of  a city  of  the  third  class  oeing  broad 
enough  to  authorize  the  expenditure  of  money  for  city  planning 
purposes.  * Apparently  the  only  reason  that  a survey  of  this 
typo  Is  desired,  is  for  aesthetic  purposes.  The  law  in  this 
state  seems  to  be  that  the  police  power  of  cities  cannot  be  in- 
voked for  mere  aesthetic  reasons.  In  the  case  of  City  of 
St.  Louis  v.  Dreisoemer,  243  Lo.  217,  147  £•  W.  998,  the  court 
said:  (1.  c.  223) 

# •»  The  police  po?/er  Is  a necessary 
and  wholesome  faculty  of  municipal  govern- 
ment, sut  it  only  extends  to  the  regulation 
of  employments  prejudicial  to  the  public 
safety,  health,  morals  and  good  government 
of  the  citizenry,  and  it  'ends  where  those 
public  interests  are  not  jeneficially  served 
thereby.*  (Gunning  Co.  v.  St.  Louis,  236  Uo. 
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1.  c.  200)  It  cannot  sanction  the  confis- 
cation of  private  property  for  aesthetic 
purposes." 

Other  cases  which  cite  the  above  case  and  which  hold  the  same, 
are  Kansas  City  v.  Llebi,  298  Mo.,  1.  c.  617  and  State  ex  rel. 
Penrose  Investment  Company  v.  McKelvey,  301,  1.  c.  20. 

VJe  might  further  call  your  attention  to  the  fact  that 
certain  counties  in  the  State  of  Missouri  are  expressly  given 
the  power  to  have  planning  commissions  under  the  statutes  of 
this  State.  Under  the  Laws  of  Missouri,  1941,  at  page  465  and 
continuing  to  page  480,  we  find  where  certain  counties  are 
authorized  to  sat  up  a planning  commission.  Ve  further  find 
in  the  Laws  of  Missouri,  1941,  at  page  481  to  page  489,  where 
other  counties  are  authorized  to  set  up  a planning  commission. 
Since  the  Legislature  has  seen  fit  to  enact  provisions  author- 
izing a county  to  form  a planning  commission,  it  would  seem 
that  the  Legislature  realized  and  was  conscious  of  the  fact 
that  such  power  was  not  a power  which  could  he  implied  from 
any  other  statutory  provision.  Reasoning  therefrom,  we  feel 
that  if  the  Legislature  of  the  State  intended  that  a city  of 
the  third  class  should  have  a planning  commission  or  should 
have  the  authority  to  expend  sums  of  money  from  its  general 
revenue  fund,  or  for  that  matter  from  any  other  fund,  that  the 
Legislature  would  have  expressly  so  stated  in  the  form  of  a 
provision  passed  by  it. 

In  view  of  the  decisions  and  statutes  set  out  aoove 
it  is  our  opinion  that  a power  of  the  kind  contau plated  in  your 
request  cannot  be  one  which  is  necessarily  implied  from  or 
incident  to  those  powers  expressly  grai  tad  to  a city  by  the 
Legislature  of  the  State  of  Missouri.  As  we  have  said  above, 
apparently  this  plan  is  intended  for  aesthetic  purposes  alone 
and  we  do  not  feel  that  under  the  decisions  a city  of  the  third 
class  has  the  authority  to  expond  sums  of  money  from  the  general 
revenue  fund  for  the  purposes  of  paying  an  engineering  firm  for 
the  preparation  of  a city  plan. 

Since  our  opinion  is  as  stated,  it  is  unnecessary  to 
consider  the  diversion  of  moneys  from  other  funds  for  the  pur- 
pose of  paying  it  into  the  general  revenue  fund  where  such  money 
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can  then  be  expanded  for  the  purposes  outlined  In  your  re- 
quest, If  the  city  has  no  power  to  expand  the  money  from 
the  general  revenue  fund,  then  the  other  question  rould  not 
oe  pertinent. 


C PNC LOTION 

Therefore,  it  Is  the  opinion  of  this  Department  that 
the  City  of  J t.  Charles,  Missouri,  a city  of  the  third  class, 
is  not  empowered  to  expend  public  funds  for  the  employment  of 
a professional  municipal  engineering  firm  for  the  purpose  of 
preparing  a plan  for  the  future  development  of  puulic  facili- 
ties, streets,  schools,  sewer  systems,  ’ ater  mains  ot  cetera, 
for  the  City  of  St,  Charles,  Missouri,  unless  the  city  reason- 
a ly  contemplates  in  the  future  zoning  the  city,  constructing 
nev  puolic  facilities  or  improving  the  pudlic  facilities  which 
are  now  in  existence. 


Hespectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney- General 


APPROVED* 


ROY  McKITTKICK 
*.t  t orney-Oener  al 
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SH  -RIFFS:  County  Court  may  allow  and  pay  claims  of  sheriffs  for 
services  rendered  in  juvenile  court. 


Octooer  13,  1943 


r 


Honorable  Kobert  V.  Niedner 
Prosocuting  .ittorney 
St.  Charles  County 
ft.  Charles,  Missouri 


Doar  Mr.  Niednar: 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  October  6,  1943,  in  which  you  request  an 
opinion  of  tnis  department.  This  opinion  request,  omitting 
caption  and  signature,  is  as  follows: 

"Tho  committee  of  auditors'  which  has 
Just  completed  auditing  the  books  and 
records  of  St.  Charles  County  have 
raised  a question  aoout  whether  it  is 
lawful  for  the  County  Court  to  allow 
and  pay  Sheriffs  fees  for  serving  su'o 
poenas,  su.nnons  and  warrants  issued  by 
the  Circuit  Clerk  at  the  request  of  the 
Prosecuting  Attorney  in  causes  filed  in 
the  Juvenile  Court.  The  Sheriff  happens 
also  to  be  the  County  Superintendent  of 
Puolic  Welfare  and  as  such  must  attend 
Juvenile  Court  and  do  such  acts  as  are 
provided  oy  law  to  oe  the  duties  of  tho 
Superintendent  of  Puolic  elf are j how- 
ever, I do  not  find  au  ong  those  duties 
the  duty  to  serve  writs  of  the  kind  above 
mentioned  and  I have  felt  that  such  writs 
lssuod  oy  the  Circuit  Clerk  were  served 
oy  the  sheriff  simply  as  rheriff  and  not 
as  Superintendent  of  Puolic  Welfare. 

" v ould  you  please  render  us  an  opinion 
in  accordance  with  the  request  made  by 
the  auditors  as  to  whether  the  above  type 
of  fees  are  allowable • " 
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The  Supar in tendent  of  Public  Welfare  Is  appointed 
pursuant  to  the  provisions  of  Section  9719,  rt,  S,  Mo,  1939, 

This  section  provides  as  follows: 

"The  co  aaty  court  In  each  county  may 
in  its  discretion  appoint  a county 
superintendent  of  public  welfare,  and 
such  assistants  as  it  may  deem  necessary, 
henevor  the  county  court  of  any  county 
has  appointed  a superintendent  of  public 
welfare  ouch  officer  shall  assume  all  the 
pov'ers  and  duties  nov  conferred  by  law 
upon  the  probation  or  parole  officer  of 
such  county  and  shall  assume  all  the 
powers  and  duties  of  the  attendance  officer 
in  said  county  and  alx  the  po  ors  and  the 
duties  of  the  attendance  officer  in  any 
incorporated  tom  or  village  having  a popu- 
lation of  more  than  1,000  inhaoitants,  and 
no  other  or  different  probation  or  parole 
officer  or  attendance  officer  or  o±ficers 
shall  be  appointed  by  the  Judge  of  the 
juvenile  court,  yy  the  county  superintendent 
of  puolic  schools,  or  oy  the  school  ooard 
or  any  incorporated  city,  town  or  village 
school  district  or  consolidated  school 
district:  Providing,  however,  that  the  pro- 
vision of  this  section  shall  not  apply  to 
counties  which  now  have  or  which  shall  here- 
after have  a population  of  more  than  50,000 
inhaoitants," 

It  will  oe  noted  that  the  County  Superintendent  of 
Public  r elf are  "shall  assume  all  the  powers  and  duties  now  con- 
ferred oy  law  upon  the  prooation  or  parole  officer  of  such  county. 
The  Lavs  of  1921,  page  586  ot  seq.,  vhich  provided  fcr  the  appoint 
ment  of  a Superintendent  of  Puolic  olfare  and  also  prescribed 
his  powers  and  duties,  which  included  those  conferred  on  the  pro- 
oation officer,  impliedly  repealed  Section  9708,  .i,  S,  ho,  1939, 
providing  for  the  appointment  of  a probation  officer  (Poindexter 
v,  Pettis  County,  246  S,  W,  38,  295  Mo.  629);  however,  for  some 
unaccountaolo  reason  the  latter  statute  Is  still  on  the  statute 
books.  So,  in  order  for  us  to  arrive  at  a conclusion  as  to  what 
the  powers  and  duties  of  the  Superintendent  of  Public  Welfare  are, 
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It  Is  necessary  for  us  to  examine  the  statutes  relative  to 
the  probation  officer  which  are  impliedly  repealed.  Conse- 
quently, we  wish  to  call  your  attention  to  the  provisions  of 
Section  9710,  it.  S,  Mo,  1939,  which  are: 

n "henever  there  is  to  be  a child  brought 
before  the  court  unuer  this  law,  it  shaL 1 
be  the  duty  of  the  clerk  of  said  court 
to  so  notify  the  probation  officer  in 
advance , It  3hei  1 be  the  duty  of  the 
probation  officer  to- make  such  investi- 
gation of  the  c iild  as  may  be  roquired  by 
the  court,  to  be  present  in' court  at  the 
hearings  of  all  cases,  and  to  furnish  to 
the  court  such  information  and  assistance 
a3  the  judge  may  require,  and  to  take 
charge  of  any  child  oeforo  and  after  hear- 
ing, as  may  be  directed  oy  the  court. 

Prooation  officers  shall  have  all  the 
powers  of  peace  officers  anywhere  in  the 
state  for  the  purposes  of  this  article •’ 

It  will  be  seen  that  probation  officers  shall  have 
all  the  powers  of  peace  officers  anywhere  in  the  State  for  the 
purposes  of  the  article  of  the  statutes.  Under  the  provisions 
of  Section  9719,  supra,  these  powers  automatically  vest  in 
the  County  Superintendent  of  Public  Welfare.  It  will  bo  further 
noted  that  the  probation  officer  shall  make  investigations  and 
be  present  at  all  hearings  in  juvenile  court,  which  duties  also 
automatically  vest  In  the  County  Superintendent  of  Public  ’el- 
fare.  As  a result  of  such  provision  we  feel  that  the  latter  has 
authority  to  serve  subpoenas  issued  by  the  Circuit  Clerk  to  com- 
pel the  attendance  of  witnesses  in  juvenile  proceedings. 

Section  9719,  K.  S.  Mo.  1939,  does  not  require  the 
County  Court  to  appoint  a Superintendent  of  Public  Welfare,  but 
provides  that  it  may  do  so,  in  its  discretion.  There  are  pos- 
sibly many  counties  that  do  not  have  an  officer  of  this  kind 
aid  in  that  case  there  must  be  some  officer  having  a like 
authority  who  can  serve  the  subpoenas  for  the  juvenile  hearings. 
In  view  of  the  fact  that  the  juvenile  court  is  merely  a part  of 
the  circuit  court,  we  feel  that  the  sheriff,  who  is  an  officer 
of  the  circuit  court,  is  the  officer  having  the  authority  to 
perform  such  duties.  If  the  Legislature  had  intended  that  the 
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Superintendent  of  Public  Welfare  was  to  have  exclusive 
authority  to  perform  such  duties,  re  foel  that  it  would 
have  made  the  appointment  of  such  officer  mandatory  instead 
of  discretionary. 

Attention  is  next  called  to  Section  9716,  K.  S.  bio. 

1939,  which  prescribes  the  followings 

"The  court  shall  have  power  to  devise 
and  publish  rulos  and  regulate  the 
procedure  for  cases  coming  v.ithln  the 
provisions  of  thi3  article,  and  for  the 
conduct  of  all  prooation  and  other 
officers  of  the  court  in  such  cases, 
ana  such  rules  shall  be  ai forced  and 
construed  beneficially  for  the  remedial 
purposes  embraced  herein.  The  court 
may  devise  and  cause  to  oe  printed  for 
public  use  such  forms  for  records  and 
for  the  various  petitions,  orders, 
process  and  other  papers  in  the  cases 
coming  under  this  article  as  shall  me«t 
the  requirements  thereof;  and  all  the 
expenses  incurred  oy  the  court  in  com- 
plying with  the  provisions  of  this 
article  shall  be  a county  charge." 

is  a result  of  the  above  statute,  it  appears  to  us 
that  the  expenses  of  the.  Juvenile  court  proceedings  are  a 
county  expense  and  consequently  the  county  court  is  authorized 
to  allow  claims  for  expenses  incurred  in  such  proceedings. 

Section  13411,  H.  f . o.  1939,  sets  up  a schedule 
of  fees  to  be  allowed  for  certain  services  rendered  by  the 
sheriff.  Under  this  section  of  the  statutes  the  sheriff  is 
allowed  numerous  fees  for  services  which  he  renders.  It  will 
oe  noted  that  under  Section  13413,  H.  S.  Mo.  1939,  the  sheriffs 
and  other  officers  are  allowed  certain  fees  for  services  render- 
ed in  criminal  actions.  Ho'  ever,  it  has  been  held  that  proceed- 
ings in  a juvenile  court  are  not  criminal  in  their  nature  and 
therefore  Section  13411,  supra,  will  apply.  See  State  v.  Buckner, 
254  r.  179. 
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Conclusion 


Therefore,  It  Is  the  opinion  of  this  department 
that  it  is  lawful  for  the  County  Court  of  t,  Charles  County 
to  allow  and  pay  sheriff *s  fees  for  his  services  in  serving 
suopoenas  and  su  noons  issued  by  the  Circuit  Court  at  the  re- 
quest of  the  Prosecuting  Attorney  in  causes  filed  in  the 
Juvenile  Court, 


Respectfully  suomitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney-Qeneral 


AP.ROV  D: 


ROY*  McKITTRICK 
Attorney- General 
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SCHOOL  FTJIID  MORTGAGES : 


Proper  disposition  of  income  by 
County  Court  for  repossessed 
real  estate;  whether  credited  to 
interest  fund  or  capital  school 
fund  Itself. 


October  27,  1943 


Mr.  Ben  Nordberg 
County  Clerk 
Jacks on  County 
kansas  City,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of 
October  8th  in  whioh  you  request  the  opinion  of  this 
department.  Your  letter  is  as  follows: 


"The  County  Court  of  Jackson  County, 
Missouri,  recently  made  an  order  per- 
taining to  the  method  of  bookkeeping 
applicable  to  the  Capital  School  I?und 
of  Jackson  County,  Missouri,  which 
order  provides  among  other  things  as 
follows: 

"'That  all  income  from  interest,  rentals, 
commissions,  appraisals  and  other  sources 
(except  such  as  is  required  by  law  to  be 
credited  to  capital  account  and  except 
profits  on  sale  of  foreclosed  property) 
be  credited  to  the  interest  fund,  that 
all  administrative  and  other  expenses 
(except  foreclosure  expenses,  back  taxes 
and  losses  on  sale  of  foreclosed  prop- 
erty) be  cliarged  against  the  intorest 
fund. ' 

"The  legality  of  this  court  order  lias  been 
questioned,  and  I am  appealing  to  you  for 
a ruling  upon  two  points  - (1)  In  the 
event  property  acquired  through  foreclosure 
of  mortgage  made  from  the  Capital  Sohool 
Fund  is  rented,  or  any  income  is  received 
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therefrom  other  than  Interest,  should 
the  income  received  he  credited  to  the 
Interest  Fund  or  should  the  income  be 
credited  to  the  Capital  School  Fund 
itself.  (2)  Is  it  proper  that  all  ad- 
ministrative expenses  incurred  by  reason 
of  administration  of  the  Capital  School 
Fund  be  charged  against  the  Interest 
Fund,  or  is  it  permissible  or  mandatory 
tliat  expense  incidental  to  the  management 
and  inspection  of  the  school  fund  be 
properly  charged  against  the  school  fund 
itself.” 


tie  shall  answer  your  two  questions  in  the  order  sub- 
mitted above. 

Article  XI,  Section  8 of  the  Missouri  Constitution, 
provides  as  follows: 


"All  moneys,  stocks,  bonds,  lands  and 
otlier  property  belonging  to  a county 
school  fund,  also  the  net  proceeds  from 
the  sale  of  es trays,  also  the  clear 
proceeds  of  all  penalties  and  forfeitures, 
and  of  all  fines  collected  In  the  several 
counties  for  any  breach  of  the  penal  or 
military  laws  of  the  State,  and  all  moneys 
which  shall  be  paid  by  persons  as  an  equiv- 
alent for  exemption  from  military  duty, 
shall  belong  to  and  be  securely  invested 
and  3acredly  preserved  in  the  several 
counties  as  a county  public  school  fund; 
the  Income  of  which  fund  sliall  be  faith- 
fully appropriated  for  establish.-:.;:  and 
al  .taininr,  free  public  schools  in  the 
several  coun isle's  of  this  State.*" 


Pursuant  to  the  above  section  of  the  Constitution, 
Section  10376,  R.  S.  Mo.  1939  was  enacted.  This  section 
makes  it  the  duty  of  the  county  court  to  preserve  and 
securely  invest  the  school  fund  monies  and  It  is  stated 
In  the  following  language: 
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"It  la  hereby  made  the  duty  of  the 
several  county  courts  of  this  state 
to  diligently  collect,  preserve  and 
securely  Invest,  > * •*  * * * * * * 
property  belonging  to  the  county 
school  fund;  •>  *■>»*•*  .«■  * > *" 


The  Suprerae  Court  of  Missouri  in  the  case  of  Ray 
County,  to  the  use  of  the  Common  School  Fund  v.  Bentley, 
et  al.,  49  Mo.  1.  c.  242,  said: 


"*  * * The  county  is  not  the  owner  of 
the  fund;  the  title  is  simply  vested  in 
it  as  trustee,  for  convenience,  to  carry 
out  the  policy  devised  by  the  law-making 
power  for  the  appropriation  and  distribu- 
tion of  the  fund.  In  the  care,  management 
and  control  of  the  fund,  the  County  Court 
acts  purely  in  an  administrative  capacity, 
not  as  the  agent  of "the  county,  but  in  the 
performance  of  a duty  specifically  de- 
volved upon  it  by  the  laws  of  the  State. 
There  is  nothing  judicial  in  the  exercise 
of  its  functions  in  this  respect.  The 
County  Court  does  not  derive  its  powers 
from  the  county,  and  it  can  exercise  only 
such  powers  as  the  Legislature  may  choose 
to  invest  it  with.  Whatever  Jurisdiction 
is  conferred  upon  it  is  wholly  statutory. 
It  acts  directly  in  obedience  to  State 
laws,  inde pendent ly  of  the  county.  Where 
it  acts  for  and  binds  the  county,  it 
exercises  its  authority  by  virtue  of  power 
derived  from  the  State  government,  and  it 
obtains  authority  from  no  other  source. 

* * -*  * i > -i  ******  -J*  * » ***-*#" 


And  further,  in  t lie  case  of  Morrow  v.  Pike  Co.,  189 
Ilo.  610,  1.  c.  622,  the  court  said: 


"*  -*  * the  public  school  fund  does  not 
belong  to  the  county  in  a technical  sense 
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It  la  a trust  fund,  and  the  county 
court  is  merely  a trustee  to  carry 
out  the  policy  defined  by  the  lawraaking 
power  In  relation  to  the  fund  * * * * .n 


Prom  the  foregoing  it  will  be  observed  that  the  county 
court,  in  the  care,  management  and  control  of  the  school 
funds,  acts  as  a trustee  of  said  funds. 

Section  10309,  R.  S.  Mo.  1939,  sets  out  the  duties  and 
obligations  of  the  county  court  where  it  becomes  necessary 
for  the  county  court  to  protect  the  interest  of  the  schools 
in  the  event  of  the  foreclosure  of  a school  fund  mortgage. 
This  section  provides  as  follows: 


"Y/henever  any  property  heretofore  or 
hereafter  conveyed  in  trust  or  mort- 
gaged to  secure  the  payrnent  of  a loan 
of  school  funds  shall  be  ordered  to  be 
sold  under  the  provisions  of  this  chap- 
ter, or  by  virtue  of  any  power  in  such 
conveyance  in  trust  or  mortgage  contained, 
the  county  court  having  the  care  and  man- 
agement of  the  school  fund  or  funds  out 
of  which  such  loan  was  made  may,  in  its 
discretion,  for  the  protection  of  the 
interest  of  the  schools,  become,  through 
its  agent  thereto  duly  authorized,  a 
bidder,  on  behalf  of  its  county,  at  the 
sale  of  such  property  as  aforesaid,  and 
may  purchase,  take,  hold  and  manage  for 
said  county,  to  the  use  of  the  township 
out  of  the  school  fund  of  which  such  loan 
v/as  made,  or  in  its  own  name  where  such 
loan  has  been  made  out  of  the  general 
school  funds,  the  property  it  nay  acquire 
at  such  sale  aforesaid.  The  county  court 
of  any  county  holding  property  acquired 
as  aforesaid  may  appoint  an  agent  to  take 
diarge  of,  rent  out  or  lease  or  otherwise 
manage  the  sane,  under  the  direction  of 
said  court;  but  as  soon  as  practicable, 
and  in  the  Judgment  of  said  court  advan- 
tageous to  the  school  or  schools  interested 
therein,  such  property  shall  be  resold  in 
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such  nanner  and  on  such  terms,  at 
public  or  private  sale,  as  said  court 
may  deem  best  for  the  Interest  of  said 
school  or  schools;  and  the  money  realized 
on  such  sale,  after  the  payment  of  the 
necessary  expenses  thereof,  shall  become 
part  of  the  school  fund  out  of  which  the 
original  loan  was  made." 


When  It  becomes  necessary  for  the  protection  of  the 
township  school  funds,  or  the  general  school  funds,  that 
the  property  be  foreclosed  and  purchased.  It  Is  the  duty  • 
of  the  county  court  to  hold  and  manage  said  property  for 
the  use  of  the  respective  school  funds  involved. 

We  think  It  proper,  after  the  county  has  acquired 
property  through  foreclosure  proceedings,  for  it  to  set  up 
a special  account  for  each  property  foreclosed  and  repossessed 
by  the  county,  and  In  this  account  should  be  deposited  all 
rents,  royalties  and  other  Income,  and  from  this  account  all 
items  of  expense  In  connection  with  said  repossessed  property 
should  be  paid.  Such  expense  including  maintenance,  repairs, 
insurance  and  other  items  of  expense.  If  and  when  the  prop- 
erty Is  disposed  of,  it  then  can  be  determined  whether  there 
is  a profit  or  loss  to  the  particular  fund  involved,  from 
that  particular  property.  If  tills  procedure  Is  follov/ed  and 
there  la  a balance  left  If  will  be  reflected  in  such  gain  to 
the  school  fund.  Until  this  Is  done  there  Is  no  income  to 
be  distributed  to  the  various  schools. 

However,  when  this  balance,  which  has  been  lodged  in 
the  school  fund.  Is  reloaned  the  public  schools  will  then 
receive  the  benefit  through  the  interest  earned. 


CONCLUSION 


It  is,  therefore,  (1)  our  opinion  that  the  income  derived 
from  the  property  should  not  be  credited  to  the  Interest  fund, 
but  should  go  Into  the  school  fund  itself,  for  the  reason  that 
It  cannot  be  determined  that  there  Is  an  income  until  all  ex- 
penses in  connection  with  the  particular  property  have  been 
paid. 


Mr.  Ben  Rordberg 
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It  la  further  (2)  our  opinion  that  the  expenses 
Incurred  In  the  administration  of  the  capital  school  fund 
should  be  charged  agains  the  capital  school  fund  itself. 


Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  Attorney-General 


CR:i:CP 


A:  PROVED: 


Attorney- General 


i-'iiv  BUREAU : Definition  of  "rural  population"  to  be  used 
in  determining  maximum  appropriation. 


Be o ember  30,  15*43. 


Mr.  Robert  V.  Niedner, 
Prosecuting  attorney 
St. Charles  County, 

St .Charles,  Missouri. 

Dear  Sir* 


This  will  acknowledge  receipt  of ‘ your  letter  of 
December  21,  1943,  as  follows  t 

"I  wish  to  have  your  opinion  concerning 
the  construction  of  the  term  'rural  population' 
as  used  in  the  7th  paragraph  on  Page  321  in 
the  Laws  of  Missouri  for  1943.  My  question 
more  specifically  is  whether  or  not  the  term 
rural  population  as  so  used  Includes  the  popu- 
lation of  fourth  olass  cities,  villages  and 
towns  as  defined  in  article  9,  Chapter  38, 
and  Article  10,  Chapter  38,  of  the  Revised 
Statutes  of  Missouri  for  1939. 

"The  County  Court  of  St.  Charles  County  is 
attempting  to  determine  what  residents  of 
St. Charles  County  constitute  its  rural  popu- 
lation for  the  purpose  of  de term Inin r the 
County's  share  of  the  cost  of  carrying  on 
cooperative  extension  work  provided  in  the 
Act  of  the  General  Assembly  pertaining  to 
agriculture  set  out  on  Pages  319  to  323  of 
the  Laws  of  Missouri  for  1943." 


The  Act  of  the  General  Assembly  appearing  In  Laws 
1943,  pp.  319-323  relates  to  support  of  county  farm  organiza- 
tion by  the  various  county  courts.  Section  5 of  the  act  makes 
it  mandatory  upon  the  count y courts  to  budget  for  the  use  of 
such  organizations  a fixed  minimum  sum  determined  according  to 
the  total  assessed  valuation  of  the  county.  It  then  provides: 


Mr.  Robert  V.  NIedner,  -2-  12-30-43. 


"*  » * that  no  county  shall  appropriate 
more  than  twenty-five  (25)  cents  per 
capita  of  the  rural  population  as  deter- 
mined by  the  last  federal  census:" 


It  appears  to  us  that  since  the  population  figure 
to  be  used  in  determining  the  maximum  appropriation  is  the 
rural  population  "as  determined  by  the  last  federal  census", 
we  must  look  to  the  classification  or  definition  of  "rural 
population"  used  by  the  United  States  Census  bureau  in  taking 
the  1940  census.  To  do  otherwise  would  lead  to  an  absurd  re- 
sult. For  example,  if  the  U.  S.  Census  Bureau  classes  all  in- 
corporated areas  of  2500  or  less  as  rural  (we  do  not  know  whe- 
ther it  does  or  not),  and  we  were  to  say  that  "rural  population", 
as  that  term  is  used  in  Section  5,  means  the  population  residing 
in  fourth  class  cities  (3000  - 500,  Sec.  6215  R.5.  Mo.  1939), 
villages  (500  or  less.  Sec.  6216,  R.S.Mo.  1939)  and  unincorpor- 
ated areas,  then  any  computation  of  rural  population  by  the 
county  court  based  on  our  ruling  would  not  be  "as  determined 
by  the  last  federal  census";  it  would  be  an  enumeration,  prob- 
ably using  the  census  reports  of  necessity,  but  classing  cer- 
tain areas  different  from  the  classification  used  by  the  U.S. 
Census  Bureau  when  it  made  up  that  report.  Were  that  to  be 
done  then  the  result  reached  would  not  reflect  the  rural  popu- 
lation "as  determined  by  the  last  federal  census"  but  rather 
would  reflect  the  rural  population  as  determined  by  the  county 
court . 


In  the  reports  of  the  U. S « Census  Bureau  for  1940 
on  the  State  of  Missouri,  we  find  that  while  there  is  a table 
showing  the  rural  population  for  the  whole  state,  no  table  is 
given  breaking  this  down  by  counties.  However,  provision  is 
made  for  obtaining  such  information  from  the  United  States 
Bureau  of  the  Census,  Washington,  D.C.,  in  13  U.S.C.A.  218, 
where  it  is  provided: 

"The  Director  of  the  Census  is  authorized 
at  his  discretion,  upon  the  written  request 
» * * of  a court  of  record,  to  furnish  such 
* » .*  court  of  record  with  certified  copies 
of  so  much  of  the  population  * » * returns 
as  may  be  requested,  upon  payment  of  the  ac- 
tual cost  of  making  such  copies  and  $1  addi- 
tional for  certification;  **>*"• 


Mr*  Robert  V.  Niedner, 
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The  County  Court  Is  a co\irt  of  record  (Sec*  1990, 
R.  S.  Mq*  1939)  and  Is  therefore  entitled  to  receive  this 
information  f rom  the  Census  Bureau* 


CONCLUSION. 

t 

Therefore,  it  is  our  opinion  the  tens  of  "rural 
population"  as  used  in  Section  5,  Laws  1943,  p*  321,  is  that 
classif lcatiopor  definition  used  by  the  U.  S.  Bureau  of  Cen- 
sus in  taking  and  compiling  the  1940  census*  Said  figures 
should  be  obtained  from  the  Bureau  of  the  Census  and  be  used 
to  determine  the  maximum  appropriation  which  can  be  made  by 
the  County  Court  for  support  of  the  County  Farm  Organisation* 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney-General 


APPROVED* 


RjY  McK it trick, 
Attorney-General • 


LLB/LD 


OFFICERS: 


Presiding  judge  of  the  county  court  may  be 
appointed  deputy  circuit  clerk. 


January  2C,  1943 


Honorable  A,  i.  Orchard 
Presiding  Judge  of  County  Court 
hannon  County 
eminence,  Missouri 


hear  >->ir! 


Vve  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  January  26,  1943,  which  reads  as  lollows: 


"Will  you  please  give  me  an  official 
opinion  as  to  whether  l,  as  presiding 
judge,  can  be  appointed  as  deputy 
circuit  clerk  of  Shannon  County? " 


In  answer  to  your  request,  we  are  submitting 
a copy  of  an  opinion  rendered  by  this  office  to  the 
Honorable  1 illiam  barton,  Member  of  House  of  Representa- 
tives, Jonesburg,  f iasouri,  .dated  December  28,  1942, 
in  which  v;e  held  that  a person  may  hold  the  office  of 
justice  of  the  peace,  and  coroner,  for  the  reason  that 
the  duties  of  either  office  are  not  incompatible,  con- 
flicting, repugnant  or  inconsistent  with  the  duties  of 
the  other.  We  are  enclosing  this  opinion  in  order  to 
3et  out  the  rule  of  incompatibility.  Since  this  opinion 
hold3  that  there  are  no  constitutional  or  statutory 
prohibitions  preverting  a person  from  holding  two  county 
offices,  the  question  then  reverts  to  the  common  law  as 
to  whether  or  not  the  two  positions  are  incompatible  or 
Inconsistent.  In  this  opinion,  at  page  five,  we  set  out 
dection  46,  of  45  Corpus  Juris,  which  states  the  general 
rule  as  to  incompatibility.  In  a careful  research  of  the 
duties  of  a presiding  jud  e of  a county  court,  and  the 


Honorable  A 


Orchard 
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duties  of  a deputy  circuit  clerk,  ve  fir  a no  duties  that 
are  lnconpati  le,  conflicting,  repugnant,  or  inconsistent, 
nor  do  we  find  any  duties  Imposed  upon  a judge  of  the  coun- 
ty court,  or  upon  a deputy  circuit  clerk, ‘ wh'  rein  one  is 
subordinate  i:  sane  degree  to  the  supervisory  power  of  an 
incumbent , or  where  the  incumbent  of  one  of  the  offices 
has  the  power  to  remove  the  incumbent  of  the  other,  or 
to  audit  the  accounts  of  the  other, 

e are  also  enclosing  a copy  of  an  opinion  renoered 
by  ti.is  office  to  the  nonorable  hobert  K,  frost.  Prosecu- 
ting Attorney,  dlinton  county,  Plattsburg,  iosouri,  dated 
December  29,  1942,  in  which  v/e  held  that  in  counties  hav- 
ing & population  of  le  s than  nineteen  thousand,  whore 
the  circuit  clerk  Is  also  ex  officio  recorder  of  deeds, 
his  deputies  must  be  approved  or  disapproved  by  the  jud  e 
of  the  circuit  court,  and  not  by  the  county  court,  for 
the  reason  that  the  deputies  are  i ot  deputy  recorders  of 
deeds,  but  are  deputy  circuit  clerks  acting  as  deputy 
recorders  of  deeds, 

Section  13495  n,  n.  Missouri,  1939,  reads  as  follows: 


"The  number  of  all  deputies  required 
by  any  county  office  shall  be  sub- 
mitted to  the  county  court,  and  the 
county  court  sl~all  by  order  of  record, 
permit  such  x-umber  as  in  their  opinion 
the  necessary  duties  of  the  office  re- 
quire, and  it  shall  be  the  duty  ot  each 
officer  to  submit  the  names  of  the  depu- 
ties appointed  rot  tc  exceed  in  number 
the  number  allowed  by  the  county  court, 
and  such  names  shall  be  made  a matter 
of  record  by  the  county  court,” 


J-or.orable  A.  a.  Orct^srd 
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Under  the  above  section  the  number  of  all  deputies 
required  by  any  county  office  shall  be  submitted  to  the 
county  court  which  passes  upon  the  number  of  deputies, 

We  cite  this  section,  for  tho  reason  that  deputy  circuit 
clerks  an.  an  exception  to  that  section,  because,  under 
Section  13434  ! • o.  issouri,  1939,  which  is  set  out  in 
our  opinion  to  honorable  Robert  h.  Frost,  herein  enclosed, 
the  clerk  of  the  circuit  court  sliall  be  entitled  to  such 
number  of  deputies  and  assistants,  to  be  appointed  by  the 
circuit  clerk,  with  the  approval  of  tne  ju<f e or  Judges 
of  the  circuit  court,  and  not  by  the  judges  of  the  county 
court,  as  set  out  under  the  general  section,  13495,  supra. 

Also,  under  section  13434,  supra,  which  applies  to 
the  appointment  of  deputy  circuit  clerks,  the  judge  or 
judges  of  the  circuit  court  ir.  their  order  permitting 
the  clerk  to  appoint  deputies,  or  assistant.-  , the  compensa- 
tion of  such  deputies  or  assistants,  and  the  time  for  which 
such  deputies  may  be  employed,  shall  be  fixed,  Ly  reason 
of  this  section  the  county  court  does  rot  pass  upon  the 
number  or  compensation  of  the  deputy  circuit  clerks,  and 
it  lies  solely  in  the  discretion  of  the  Judge  or  Judges 
of  the  circuit  courts. 

The  population  of  Shannon  county  is  11631. 


C01  GLuSIOh 


It  is,  therefore,  the  ooinion  of  this  department, 
that  the  presiding  Jud  e of  Shannon  Gounty,  may  be  ap- 
pointed by  the  clerk  of  the  circuit  court  as  a deputy 
circuit  clerk,  with  the  approval  of  the  Jud.(  e of  the 
circuit  court,  for  the  reason  that  the  duties  of  the 
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presiding  Judge  of  the  county  court  and  the  duties  of 
a deputy  circuit  clerk  are  not  Incompatible,  conflict- 
ing, repugnant  or  inconsistent  with  ti.e  duties  of  the 
other. 


Resoectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


ROY  MoKITTRICK 

Attorney  Oeneral  of  Missouri 
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• LIQUOR  CONTROL: 


Minor  may  not  be  employed  to  make  de 
liveries  of  liquor. 


August  14,  1943 


Hon.  Michael  W.  O'Hora 
Prosecuting  Attorhey 
Jackson  County 
Kansas  City,  Missouri 


FILED 


Dear  Siri 


This  will  acknowledge  receipt  of  your  letter  of  Au- 
gust 4,  1943,  as  follows t 


I 

"Mr.  Dave  Witcher  has  requested  that  we 
write  to  you  for  an  opinion  with  refer- 
ence to  the  legality  of  a minor  during 
the  summer  months  when  school  is  not  in 
session  making  deliveries  of  beer,  wines 
and  other  liquors  from  drug  stores  to 
the  home  of  citizens  on  telephone  or- 
ders. 

"Mr.  Witcher  is  the  Secretary  of  the 
Tavern  Owners  Association  of  Kansas 
City,  Missouri,  and  lias  stated  to  us 
that  you  furnished  an  opinion  to  Mr. 

Wayne  Q.  Henderson,  State  Liquor  Con- 
trol Supervisor,  to  the  effect  that  de- 
liveries of  this  character  were  illegal." 


In  an  opinion  rendered  September  13,  1940  to  W.  W. 
Graves,  we  held  that  a person  holding  an  original  package  li- 
cense could  accept  a telephone  order  for  the  sale  of  liquor, 
which  was  to  be  thereafter  delivered,  and  not  run  counter  to 
Section  4881  Mo.  R.  S.  A.  prohibiting  the  sale  of  intoxicating 
liquor  at  any  place  other  than  that  designated  in  the  license. 
That  opinion  turned  on  the  rule  that,  in  the  absence  of  a spe- 
cial contract,  a "sale"  is  complete  when  the  article  is  identi- 
fied, the  price  agreed  upon,  and  said  article  is  segregated 
from  the  general  stock.  Tiius,  a "sale"  not  including  delivery 
and  collection  of  the  purchase  price,  the  fact  that  the  last 
acts  enumerated  occurred  off  the  lioensed  premises  did  not 
cause  the  licensed  person  to  violate  the  law. 


Hon,  Michael  W,  O'Horn 
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Tha  present  question  involves  the  last  sentence  of  Sec- 
tion 4335  Mo,  R,  S,  A.  providings 


"e  vr  * it  No  person  under  the  age  of  twenty- 
one  years  shall  sell  or  assist  In  the  sale 
or  dispensing  of  intoxicating  liquor," 


Under  the  role  applied  in  our  former  opinion,  a minor 
who  delivers  a package  of  liquor  from  the  licensed  place  of 
business  of  the  vendor  to  the  home  of  the  vendee,  and  there  col 
lects  the  purchase  price,  v/ould  not  be  selling  or  assisting  in 
the  sale  of  the  intoxicating  liquor.  But,  that  does  not  dis- 
pose of  t is  question,  because  under  Section  4885  the  minor  is 
' also  prohibited  from  "dispensing"  intoxicating  liquor  and  that 
term  has  a much  broader  meaning  than  does  the  word  "sell",  and 
hence  in  Sawyer  v.  Prank,  131  II,  W.  761  (Iowa),  where  the  stat- 
ute prohibited  the  manufacture,  sale,  exchange,  bartering  or 
dispensing  of  intoxicating  liquor,  it  was  said  (1,  c,  762): 


* » •*  The  provision  extends  to  the  dis- 
pensing of  such  liquors  and  the  use  of  the 
?/ord  •dispense1  in  the  alternative  with 
•manufacture,  sell,  exchauge,  barter'  plain- 
ly indicates  that  it  was  not  intended  to  de- 
scribe an  act  which  is  included  in  selling, 
but,  on  the  contrary,  that  the  word  is  used 
to  describe  an  independent  and  distinct  meth- 
od of  being  concerned  in  the  disposal  of  such 
liquors," 


The  samo  reasoning  is  applicable  to  Section  4885,  for 
there  the  word  "dispensing"  is  used  in  the  alternative  with  the 
word  "sell",  consequently,  said  word  is  Intended  to  reach  some 
act  performed  in  connection  with  selling  liquor  other  than  the 
acts  connected  with  the  sale  itself. 


In  Stato  v.  Ball,  123  N. . W.  826,  827  (N.  D.)  it  Is 
said  that: 


"•Dispense*  means  to  deal  out  In  portions; 
to  distribute;  to  give," 


Hon.  Michael  W.  0*Hern 
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In  U.  3.  v.  Reynolds,  244  Fed.  991,  the  statute  prohib- 
ited "dispensing"  of  narcotic  drugs  except  under  certain  condi- 
tions. A physician  wrote  a prescription  for  a drug  which  was 
filled  by  a druggist.  He  was  charged  with  illegally  dispensing 
the  drug.  The  court  In  sustaining  a demurrer  held: 


"As  therein  used,  •dispense*  relates  to  ac- 
tual delivery  of  the  drug  by  the  physician 
to  the  patient,  from  the  formers  office 
supply  ****•»****". 


In  27  C.  J.  3.  page  344  It  Is  stated: 


"In  Its  etymological  sense,  the  word  (dis- 
pense) has  been  held  to  connote  ownership, 
possession,  or  control,  actual,  apparent, 
or  pretenslve.  In  the  dispenser  for  him- 
self or  another,  and  the  voluntary  parting 
with  the  possession,  ownership  or  control, 
and  actual  delivery  from  a supply  owned  by 
the  dispenser;  *«■***»*" 


A minor.  In  making  a delivery  of  Intoxicating  liquor, 
would  be  acting  for  his  employer,  the  vendor.  As  noted  above, 
the  courts  have  held  "distributing"  and  "delivering"  to  con- 
stitute acts  of  "dispensing".  The  delivery,  here.  Is  made  by 
the  minor  from  a supply  owned  by  his  employer;  the  minor  has 
possession  and  control  of  the  liquor  for  his  employer  while 
it  Is  In  transit,  and  he  voluntarily  parts  with  that  posses- 
sion to  the  vendee.  The  acts  being  performed  by  the  vendor,  by 
and  through  his  agent,  the  minor,  constitute  acts  of  dispensing 
liquor  by  the  vendor.  Thus,  the  vendor  by  having  his  employee 
deliver  liquor  is  engaged,  through  that  employee,  in  dispensing 
the  same.  Since  the  act  of  dispensing  is  actually  performed  by 
the  minor  employee,  said  minor  is  employed  In  dispensing  liquor 
in  violation  of  Section  4885. 


CONCLUSION 


It  is  therefore  our  opinion  that  a licensed  vendor  of 
intoxicating  liquor  may  not  employ  a minor  to  make  delivery 


Hon.  Michael  V.  O’ Horn 


August  14,  194*3 


of  the  liquor  v/hlch  he  sells. 


Respectfully  submitted. 


L.  BRADLEY 

Assistant  Attorney  General 


APPROVED: 


ROY  licKITTI'ICK 

Attorney  General 
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TAXATION : 


Penalties  and  interest  on  taxes 
may  not  be  charged  in  cases  where 
PENALTIES  AND  INTEREST:  the  taxpayer  was  unable  to  pay  the 

taxes  before  they  became  delinquent 
on  account  of  the  death  of  the  col- 
lector. Check  is  not  legal  tender 
for  payment  of  taxes. 


January  7,  1343 


liss  Hazel  Palmer 
County  Collector 
Pettis  County 
Sedalia,  Missouri 


Dear  Hiss  Palmer: 


Tills  is  in  reply  to  yours  of  recent  date  Y/heroin  you 
submit  the  questions  concerning: 


1.  The  authority  to  charge  and  impose 
interest  and  penalties  on  delinquent 
taxes  which  were  not  paid  before  delin- 
quent date  on  account  of  the  death  of 
the  collector; 

2.  The  authority  of  a person  to  receive 
taxes  before  he  lias  qualified  to  act  as 
collector;  and 

3.  The  payment  of  taxes  by  check. 


rrom  your  statement  of  facts  it  appears  that  the 
Collector  of  that  County  died  during  the  month  of  December, 
1942,  and  that  no  person  qualified  to  collect  taxes  In  that 
County  until  after  January,  1943,  at  which  time  taxes  be- 
came delinquent. 

Section  11075,  tt.  J.  Mo.  1339,  v/hich  relates  to  a 
vacancy  in  the  office  of  County  Collector  on  account  of  the 
death  of  such  collector.  Is  a3  follows: 
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"In  case  of  the  death,  resignation, 
removal  or  other  disability  of  any 
county  collector,  during  the  time  the 
tax  books  are  in  his  hands,  and  before 
the  time  specified  in  this  chapter  for 
making  settlements,  the  county  clerk 
shall  demand  and  take  charge  of  the 
tax  books.  Said  clerk  shall  appoint 
one  competent  person,  the  legal  repre- 
sentatives of  the  collector  nay  choose 
a second,  and  the  sureties  of  the  col- 
lector may  choose  a third,  and  the 
persons  so  appointed  said  chosen  shall 
examine  said  tax  boocs,  and  It  shall 
be  their  duty  to  ascertain  the  amount 
remaining  uncollected,  and  ma^e  out  a 
correct  abstract  of  the  same.  If  the 
representatives  or  sureties  of  such 
collector  shall  fail  or  refuse  to  choose 
persons  to  make  such  examination,  then 
the  person  appointed  by  the  county  cler  - 
shall  proceed  to  make  the  sane  and  re- 
port the  same  to  the  county  clerk:  .’ro- 
vided.  that  should  there  be  but  a srxi.ll 
portion  of  the  taxes  collected  at  the 
time  of  the  death  of  the  collector,  then 
the  amount  actually  collected  shall  be 
ascertained  and  the  sane  books  used  in 
completing  tne  collections." 


Section  11076,  R.  S.  Ilo*  1939,  which  relates  to  the 
sane  subjoct  matter,  provides  as  follows: 


"V.henever  any  collector  shall  die  after 
he  has  received  the  tax  book  for  any 
year,  his  legal  representatives  shall 
hand  over  at  once  to  the  county  clerk 
the  tax  book,  and  shall  also  pay  over  to 
his  successor  In  office,  at  once,  out  of 
the  estate,  all  moneys  which  have  been 
collected  by  the  deceased  collector  and 
then  in  his  hands . " 
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Under  Section  11076,  supra,  the  books  of  the  county 
collector  are,  upon  the  death  of  3uch  collector,  at  once 
turned  over  to  the  county  clerk.  No  duties  are  Imposed 
upon,  or  authority  granted  to,  the  county  clerk  to  collect 
any  taxes  upon  these  books. 

Under  Section  11075,  supra,  it  is  the  duty  of  the 
county  clerk,  together  with  other  persons  naned  in  that 
section,  when  he  receives  these  books  to  ascertain  the 
amount  remaining  uncollected  and  to  make  an  abstract  there- 
of. 


Since  no  statutory  provisions  are  made  for  any  person 
to  pay  his  taxes  during  the  time  from  the  date  of  the  death 
of  the  collector  until  his  successor  Is  appointed,  or 
elected,  and  qualified,  then  it  would  be  impossible  for  the 
taxpayer  to  pay  the  taxes  before  they  become  delinquent  if 
the  delinquent  date  occurs  during  the  interim  in  which  there 
is  no  collector  in  office. 

Under  Section  11085,  11.  S.  Mo.  1939,  a penalty  is  im- 
posed if  the  tax  is  not  paid  by  January  first  after  the 
taxes  become  due.  This  section  reads  as  follows: 


"If  any  taxpayer  shall  fail  or  neglect 
to  pay  such  collector  his  taxes  at  the 
time  and  place  required  by  such  notices, 
then  it  shall  be  the  duty  of  the  col- 
lector after  the  first  day  of  January 
then  next  ensuing,  to  collect  and  ac- 
count for,  as  other  taxes,  an  additional 
tax,  as  penalty,  the  amount  provided  for 
In  section  11124.  Collectors  shall,  on 
the  day  of  their  annual  settlement  with 
the  county  court,  file  with  said  court 
a statement,  under  oath,  of  the  amount 
so  received,  and  from  whom  received,  and 
settle  with  the  court  therefor:  Provided, 
however,  that  said  Interest  shall  not  be 
chargeable  against  persons  who  are  absent 
from  their  hones,  and  engaged  in  the 
military  service  of  this  state  or  of  the 
United  States,  or  against  any  taxpayer 
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who  shall  pay  his  taxes  to  the  col- 
lector at  any  tine  before  the  first 
day  of  January  in  each  year:  *■ ro- 
vlded,  that  the  provisions  of  this 
section  shall  apply  to  the  city  of 
3t.  Louis,  so  far  as  the.  sa  e relates 
to  audition  of  said  interest,  which, 
in  said  city,  3’, all  be  collected  and 
accounted  for  by  the  collector  as 
other  taxes,  for  which  ha  ol  tall  receive 
no  compensation,  Whenever  any  collector 
of  the  revenue  in  the  state  fails  or 
refuses  to  collect  the  penalty  provided 
for  in  this  3ection  on  state  and  county 
taxes,  it  snail  be  the  duty  of  the 
state  auditor  and  county  clerk  to  charge 
such  collectors  with  the  amount  of 
interest  due  t .croon,  as  shown  by  the 
ro turns  of  the  county  clerk,  and  such 
collector  3 hall  be  liable  to  the  penal- 
ties as  provided  for  in  section  11099." 


It  will  be  noted  that  under  this  section  the  collector  is 
liable  for  these  penalties  in  cases  where  he  fails  to 
collect  same. 

In  the  case  of  State  ox  rel.  i.eatem  Union  Tel.  Co. 
v.  Harirway,  341  ho.  976,  981,  the  Supreme  Court  of  this 
state  recognized  the  rule  tliat  "equity  follows  the  law’’  In 
tax  natters.  The  court  also  said  in  that  case,  1.  c.  979: 


"'The  power  to  levy  and  collect  taxes 
is  purely  statutory,  and  lias  been  con- 
fided to  the  Legislature  and  not  the 
courts.'  (State  ex  rel.  Parish  v. 

Young,  327  Mo.  909,  1.  c.  915,  38  3.  W. 
(2d)  1021.)  *±t  is  well  established 

that  the  right  of  the  taxing  authority 
to  levy  a particular  tax  must  be  clearly 
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authorized  by  the  statute,  and  that 
all  such  laws  are  to  be  construed  , 

•Strictly  against  auc*h  taxing  authority,,, 


The  rule  of  construction  of  statutes  _mposing  penalties 
and  interest  is  that  such  statutes  shall  receive  a strict 
construction  and  nothing  taken  by  intendment. 

While  Section  11085,  supra,  does  impose  a penalty  in 
case  taxes  are  not  paid  on  January  first,  yet  no  provisions 
are  made  for  a penalty  in  a case  where  the  taxpayer  fails 
to  pay  the  taxes  before  delinquent  date  because  there  is  no 
one  to  whoa  he  can  make  payment . Applying  the  rule  announced 
in  the  Larkway  case,  supra,  it  might  be  held  that  the  taxing 
authorities  v/ould  not  bo  authorized  to  impose  a penalty  where 
tho  state  has  no  one  to  whom  taxes  could  be  paid  to  avoid 
penalties . 

Jo  think  the  rule  announced  in  61  C.  J.  page  1489,  sec. 
2134,  v/ould  be  applicable  here.  Said  rule  reads  a3  follows: 


"A  penalty  for  nonpayment  cannot  be 
Imposed  until  the  taxpayer  lias  had  an 
opportunity  to  pay  it  and  fails  to  do 
so  within  the  full  time  allowed  by  lav/ 
in  which  to  make  a voluntary  payment; 

it  .fr  „•  „•  ^ .t  _• 


Cooley  on  Taxation,  fourth  Edition,  Vol.  5,  at  page 
2538,  announces  a rule  which  would  bo  applicable  in  this 
case,  we  think,  and  which  reads  as  follows: 


n.t  Interest  or  penalties  cannot 
be  imposed  whore  the  taxpayer  could  not 
pay  tlie  taxes  because  the  collector  re- 
fused to  accept  payment  unless  payment 
was  also  made  of  taxes  erroneously  as- 
sessed, or  where,  for  other  reasons . the 
3tate  could  not  accent  the  tax.  :•  ::-w 
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In  this  case  we  have  a condition  in  which  It  is  impossible 
for  the  taxpayer  to  pay  the  taxes  before  delinquency  be- 
cause the  state  did  not  have  any  agency  that  could  accept 
the  tax. 

On  the  question  of  the  authority  of  the  taxpayers  to 
nail  checks  to  you,  as  the  newly  appointed  collector,  before 
January  first,  to  avoid  penalties,  will  say  that  vre  do  not 
find  where  that  would  relieve  such  taxpayers  of  penalties  if 
they  are  liable  for  penalties.  You  would  not  be  the  duly 
appointed,  qualified  and  acting  collector  and  would  not  bo 
authorized  to  accept  monies  in  payment  of  taxes. 

Section  11077,  K.  S.  ho.  1939,  provides  as  follows: 


"The  new  collector  shall  execute  re- 
ceipts in  triplicate,  to  be  attested 
by  the  clerk  of  the  county  court,  for 
the  tax  book  so  delivered,  and  showing 
the  amount  already  collected  upon  the 
same;  also,  receipts  in  triplicate  for 
the  amount  of  taxes  collected  by  the 
deceased  collector,  from  all  sources, 
and  paid  over  to  him  by  the  administra- 
tor or  executor;  one  of  each  of  which 
receipts  shall  be  certified  by  the  clerk 
to  the  state  auditor,  who  sliall  thereupon 
charge  the  new  collector  with  the  balance 
of  the  state  taxes  due  on  the  tax  book, 
and  the  amount  paid  over  to  him  by  the 
executor  or  administrator  of  the  deceased; 
another  shall  be  filed  In  the  office  of 
the  clerk  of  the  county  court,  upon  which 
to  charge  the  new  collector  with  the 
county  revenue;  and  the  third  shall  be 
given  to  the  executor  or  administrator 
of  the  deceased  collector.” 


in  addition  to  this,  you  are  required  to  execute  a bond  in 
compliance  with  the  statute  before  you  can  qualify  as  col- 
lector and  be  authorized  under  the  statute  to.  perform  the 
duties  of  the  office. 
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On  the  question  of  what  shall  be  received  In  payment 
of  taxes  we  refer  you  to  Section  11082,  h.  S.  ho.  1939, 
which  is  as  follows: 


"Except  as  hereinafter  provided, 
all  state,  county,  township,  city, 
town,  village,  school  district,  levee 
district  and  drainage  district  taxes 
shall  be  paid  In  gold  or  silver  coin 
or  legal  tender  notes  of  the  United 
States,  or  In  national  bank  notes. 
Warrants  drawn  by  the  state  auditor 
shall  be  received  In  payment  of  state 
taxes.  Jury  certificates  of  the  county 
shall  be  received  in  payment  of  county 
taxes.  Past  due  bonds  or  coupons  of 
any  county,  city,  township,  drainage 
district,  levee  district  or  school  dis- 
trict shall  be  received  In  payment  of 
any  tax  levied  for  the  payment  of  bonds 
or  coupons  of  the  sane  issue,  but  not 
in  payment  of  any  tax  levied  for  any 
other  purpose.  Any  warrant,  issued  by 
any  county  or  city,  when  presented  by 
the  legal  holder  thereof,  shall  be  re- 
ceived In  payment  of  any  tax,  license, 
assessment,  fine,  penalty  or  forfeiture 
existing  against  said  holder  and  accru- 
ing to  the  county  or  city  issuing  the 
warrant;  but  no  such  warrant  shall  be 
received  In  payment  of  any  tax  unless 
it  was  issued  during  the  year  for  which 
the  tax  was  levied,  or  there  is  an  ex- 
cess of  revenue  for  the  year  in  which 
the  warrant  was  issued  over  and  above 
the  expenses  of  the  county  or  city  for 
that  year. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  department 

tlmt: 
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1.  Penalties  and  interest  may  not  bo  imposed  and 
inflicted  for  non-payment  of  taxes  on  January  first,  where 
the  collector  has  died  on  or  before  Decanber  31st,  and  no 
successor  has  been  appointed  and  qualified. 

Penalties  and  interest  may  not  be  imposed  until  the 
auccosaor  is  duly  appointed  and  qualified  and  then  only  at 
the  next  penalty  date  after  such  appointment  and  qualifica- 
tion. 


2.  A person,  before  beinc  qualified  to  act  as  collector, 
is  not  authorized  to  accept  checks  for  taxes  and  the  tender 
of  payment  of  taxes  by  check,  or  otherwise,  would  not  relieve 
the  taxpayer  of  the  penalty,  if  any. 

3.  Checks  tendered  in  payment  of  taxes  do  not  constitute 
tender  under  the  statutes. 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney-General 


APPROVED: 


At  tomey-  General 
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TAXATION:  What  tax  penalties  persons  in  military  service 

are  excused  from  paying;  how  collector  is  to 
PENALTIES:  account  to  court  for  excused  penalties;  burden 

is  on  taxpayer  to  claim  the  right  to  be  excused. 


April  5,  1945 


Hiss  llaxel  Palmer 
County  Collector 
Pettis  County 
bedalia,  Llsaourl 


Dear  Hiss  Palmer: 


This  will  acknowledge  receipt  of  your  letter  of 
March  19,  1943,  as  follows: 


"A  few  times  I have  been  presented  with  the 
fact  that  p taxpayer  is  in  the  armed  forces  of 
the  United  States,  and  the  question  as  to  whe- 
ther or  not  he  has  to  pay  any  penalties  on  his 
taxes. 

"Section  11085  R.  S.  1939,  provides  for  penalty 
after  January  1,  with  this  further  provision: 
’said  interest  shall  not  be  chargeable  against 
persons  who  are  absent  from  their  hones,  and 
engaged  in  the  military  service  of  this  state 
or  of  the  United  states.* 

"Will  you  please  advise  me  whether  or  not  a col- 
lector shall  not  add  any  penalties  to  a soldier's 
delinquent  taxes? 

"Does  the  fact  that  the  taxes  may  be  delinquent 
for  1939,  1940,  1941  and  1942,  before  the  tax- 
payer became  a soldier,  enter  into  it?  If  a 
person  comes  in  now  to  pay  taxes  for  a soldier 
and  the  taxes  have  not  been  paid  for  several 
years,  should  the  collector  not  add  any  penalties 
to  taxes  for  any  year? 

"If  the  receipt  is  marked  paid  in  full  after  de- 
linquent date,  revealing  only  the  original  amount 
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of  the  tax  collected,  how  should  the  matter  be 
handled  to  account  for  such  penalty,  including 
interest,  costs  of  clerk,  and  commission,  not 
having  been  collected?  Unless  the  collector 
knows  of  her  own  knowledge  that  such  taxpayer 
is  in  military  service,  should  she  just  accent 
the  person’s  word  who  is  paying  the  taxes  that 
the  person  who  owes  them  is  in  military  ser- 
vice? (Naturally  if  one  pays  taxes  for  a sol- 
dier and  does  not  mention  the  fact  that  he  is 
a soldier,  the  collector  will  include  penal- 
ties. Therefore,  such  collector  could  not  be 
said  to  have  violated  the  exception  to  the 
provisions  of  Section  11085.  Is  that  cor- 
rect? )'* 


The  questions  you  present  seem  to  be: 


(1)  /hat  are  members  of  the  military  forces 
excused  from  paying  under  Section  11085  R.  S.  Mo.,  1939, 
when  their  tax  is  delinquent? 


(2)  Does  the  relief  granted  to  suoh  person  ex- 
tend to  those  penalties  accruing  before  such  person  en- 
tered the  military  service? 


(3)  How  is  the  collector  to  account  to  the 
county  court  for  the  excused  items? 

(4)  If  someone  else  pays  taxes  for  a person 
in  the  military  service,  and  the  fact  of  such  service  is 
unknown  to  the  collector  and  the  penalty  is  collected, 
has  the  collector  violated  Section  11085  R.  S.  Mo.,  1939? 


Miss  Hazel  Palmer 


-3 


April  1,  1943 
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In  connection  with  the  first  question  it  ap- 
pears that  Section  11085  R.  S.  Mo.,  1939,  provides,  in 
part,  as  follows: 


"If  any  taxpayer  shall  fail  or  neglect  to 
pay  such  collector  his  taxes  at  the  time  and 
place  required  by  suoh  notices,  then  it  shall 
be  the  duty  of  the  collector  after  the  first 
day  of  January  then  next  ensuing,  to  collect 
and  account  for,  as  other  taxes,  an  addition- 
al tax,  as  penalty,  the  amount  provided  for 
in  section  Ill24.  Collectors  shall,  on  the 
day  of  their  annual  settlement  with  the  coun- 
ty oourt,  file  v/ith  said  court  a statement, 
under  oath,  of  the  amount  so  received,  and 
from  whom  received,  and  settle  with  the  court 
therefor:  Provided,  however,  that  said  in- 
terest shall  not  be  chargeable  against  per- 
sons who  are  absent  from  their  homes,  and  en- 
gaged in  the  military  service  of  this  state 
or  of  the  United  States,  or  against  any  tax- 
payer who  shall  pay  his  taxes  to  the  collec- 
tor at  any  time  before  the  first  day  of  Jan- 
uary in  each  year:  *********  * * * " 
(Underscoring  ours,) 


The  question  seems  to  turn  on  what  was  in- 
tended by  the  use  of  the  word  "interest”  in  stating 
what  shall  not  be  charged  to  persons  3,n  military  ser- 
vice. In  Seabo?ird  Rational  Bank  v.  V^oesten,  176  Mo. 
49,  this  very  point  was  under  disoussion.  The  Court 
said  (1.  c.  62): 
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"The  laws  of  this  State  (sec.  9225,  R.  S.  1P99 ) 
prescribe  that  If  any  one  falls  to  pay  his  gen- 
eral taxes  before  the  end  of  the  year,  'an  ad- 
ditional tax,  as  penalty.,  of  one  >er  cent  per 
month*  shall  be  added.  The  section  then  says 
that  ’said  additional  tax  or  penalty*  shall  ap- 
ly  to  a fraction  of  a raonth,  and  then  adds: 
’Provided,  however,  that  said  interest  shall 
not  be  chargeable  against  persons  who  are  ab- 
sent from  their  homes,*  etc. 

"It  will  be  observed  that  the  one  per  cent  a 
month,  is  first  called  'an  additional  tax  as 
penalty'  and  then  it  is  called  'said  additional 
tax  or  penalty,'  and  finally  it  is  called 
'said  interest,'  t ius  showing  the  looseness  of 
expression  that  may  be  employed  in  the  same 
seotion  of  the  statute  when  referring  to  the 
same  matter.  But  the  term  employed  does  not 
ohange  the  character  of  the  imposition.  It  is 
not  an  'additional  tax*  at  all,  for  regarded  as 
a tax  it  would  or  possibly  might  be  illegal, 
because  the  full  amount  of  taxes  that  the  Con- 
stitution permitted  had  already  been  levied. 

It  is  not  'interest'  in  any  proper  sense,  be- 
cause it  is  a penalty  imposed  for  a failure  to 
discharge  a duty  that  oan  be  lawfully  demanded." 


Since  that  decision  was  rendered  (1903)  there 
has  been  some  ohange  in  the  language  of  the  section,  but 
not  as  to  the  use  of  the  word  "interest"  as  meaning  the 
penalty  imposed  for  delinquency.  The  amount  of  the  pen- 
alty is  now  determined  by  reference  to  Section  11124  R.  S. 
Mo.,  1939,  which  fixe 8 the  penalty  at  ten  per  oent  of  the 
delinquent  tax  for  the  preceding  year,  and  an  additional 
ten  per  oent  for  each  year  prior  to  the  preceding  year. 
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The  matter  may  be  better  understood,  if  we  brief- 
ly review  the  procedure  in  taxing  property.  Between  June 
first  in  1941,  and  the  following  January  first, the  assessor 
makes  an  assessment  of  all  property  by  placing  a value  there- 
on (Section  10950  R.  S.  Mo.,  19.9).  Thereafter,  the  asses- 
sor must  deliver  his  books  to  the  county  oourt  by  January  20 , 
1942  (Section  10990  R.  S.  l.lo . , 1939).  Then  on  the  first 
Monday  in  April,  1942,  the  county  board  of  equalization  meets 
to  adjust  t nd  equalize  the  assessment  and  valuation  of  all 
property  assessed  by  the  assessor  (Secs.  11001,  11002,  R.  S. 
Mo.,  1939).  As  soon  as  the  assessor’s  books  are  adjusted  and 
corrected,  and  within  ninety  days  thereafter,  the  olerk  of 
the  county  court  extends  the  taxes  on  the  tax  books  (Section 
11048  R.  S.  Mo.,  1939).  i.B  soon  as  this  is  done  the  tax 
books  are  delivered  to  the  collector  (Section  11052  R.  S.  Mo., 
1939).  Immediately  after  the  collector  receives  the  tax 
books  it  is  his  duty  to  give  the  taxpayers  twenty  days  notioe 
of  the  time  and  place  he  will  meet  the  taxpayers  and  reoeive 
their  taxes  (Section  11079  R.  S.  Mo.,  1939 j . It  Is  then  the 
duty  of  the  taxpayers  to  meet  the  collector  at  the  time  and 
place  appointed  and  pay  their  taxes  (Section  11081  R.  S.  Mo., 
1939) . 


The  collector  has  power  to  sieze  and  sell  property 
after  October  first  (Section  11086-  R.  S.  Mo.,  1939).  If  the 
tax  1 8 not  paid  by  January  1,  1943,  then  between  that  date 
and  July  1,  1943,  it  is  the  duty  of  the  collector  to  make 
out  the  delinquent  list  into  a "back  tax  book"  adding  to  the 
delinquent  tax  a penalty  of  ten  per  cent  of  the  tax  for  the 
preceding  year,  and  if  the  tux  is  one  that  had  previously 
been  returned  delinquent  the  collector  is  to  add  an  addition- 
al ten  (10/j)  per  cent  penalty  for  each  year  prior  to  the  pre- 
ceding year,  said  penalty  being  subject  to  reduction  to  one 
(l/j)  per  cent  a month  if  the  tax  is  paid  prior  to  tba  sale  of 
the  property.  The  collector  is  to  certify  to  this  list  and 

compare  the  same  with  the  county  clerk.  The  collector  is 
then  oharged  with  the  taxes,  penalties  and  interest  showh  on 
such  delinquent  list  (Section  11124  R.  S.  Mo.,  1939).  Then  it 
is  the  collector's  duty  to  collect  the  tax  due  plus  the  penal- 
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ties  imposed  (Section  11085  R.  S.  Mo.,  1939), 


It  is  the  penalty  thus  imposed  that  the  person  in 
military  service  is  relieved  from  paying  when  he  pays  a tax 
that  has  gone  delinquent.  Since  in  your  letter  you  mention 
the  penalty  as  including  ” interest,  costs  of  clerk,  and 
commission”,  we  desire  to  emphasize  that  it  is  only  the  pen- 
alties accruing  under  Section  11124,  sunra,  that  are  exoused. 
Suoh  does  not  include  the  items  previously  quoted. 


II 


Your  reoond  question  is  answered  in  our  opinion 
rendered  to  W.  A,  Holloway  on  April  28,  1942,  wherein  we 
conclude  that  Section  11085  R.  S,  Mo.,  1939,  did  not  relieve 
the  man  in  service  from  those  penalties  that  accrued  prior 
to  the  time  he  entered  such  military  service.  A copy  of 
this  opinion  is  enclosed. 


Ill 


No  rule  seems  to  have  been  prescribed  as  to  what 
evidence  must  be  presented  to  the  collector  before  he  is 
justified  in  accepting  payment  of  a tax  without  penalty  on 
the  ground  that  the  taxpayer  was  in  the  military  service  at 
the  time  the  penalty  accrued.  However,  sinoe  suoh  excused 
penalties  must  be  accounted  for  in  the  annual  settlement 
with  the  county  court,  it  is  our  suggestion  that  you  con- 
sult with  that  body  and  ascertain  just  what  evidence  they 
will  require  of  you  before  they  will  give  you  credit  in 
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your  settlement  for  such  exoused  penalties. 


IV 


Your  fourth  question  appears  to  rest  upon  whe- 
ther it  is  the  collector's  duty  to  ascertain  whether  a 
person  was  in  the  military  service  at  the  time  a penalty 
accrued  and  refrain  from  collecting  the  penalty,  or  whe- 
ther the  burden  rests  upon  the  taxpayer  to  bring  himself 
within  the  terms  of  the  statute  and  olaim  his  privilege 
to  be  excused.  Y/e  find  no  oases  on  this  question;  but 
since  Section  11085,  suora,  is  In  effect,  a statute  re- 
lieving one  of  a burden  arising  from,  and  connected  with 
taxation  of  property,  we  thinX  the  rule  anrlied  to  con- 
struction of  tax  exemptions  should  be  applied  here.  In 
St.  Louia  Young  Men ' 8 0 ristian  .ss'n  v.  Gehner,  (Ko.  u 
47  S.  YV.  (2d)  776,  the  Court,  in  discussin  r the  right  of 
a taxpayer  to  claim  a tax  exemption,  said  (1.  c.  777): 


" * * * the  pur(]en  Qf  establishing  it  is 

upon  him  who  claims  it.  ‘ " " 


^gain  in  National  Cemetery  ^ss'n  of  a Missouri  v.  Benson, 
(:  o.  Sup. ) 129  ..  (id)  842,  845,  the  same  rule  was 

stated : 


" « * * * The  burden  is  on  the  property  owner 

clearly  to  establish  that  his  property  falls 
within  the  exempted  class.  v * * ’ * A * * H 


I 
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Likewise  we  think  the  burden  is  upon  the  taxpayer 
to  establish  that  he  falls  within  the  cl^ss  that  is  excused 
from  paying  the  penalty.  He  is  the  one  olaiming  the  right 
to  be  relieved  of  the  penalty  and  the  burden  of  establish- 
ing his  right  to  be  excused  must  rest  upon  him. 


Therefore,  when  someone  oays  taxes  for  a man  in 
service  who  is  entitled  to  be  relieved  of  the  penalty  and 
does  not  supply  the  collector  with  the  proof  he  desires  in 
connection  with  determining  whether  such  person  is  entitled 
to  be  relieved  of  the  penalty,  it  cannot  be  said  that  the 
collector,  in  collecting  said  penalty,  has  violated  Section 
11085  R.  8.  Mo.,  1939. 


Respectfully  submitted, 


LAWRSNCC  L.  FRADLEY 

Assistant  ,-ttorney-General 


APPROVED: 


ROY  McKITTRICK 
Attorney-General 


LLB:Fl 

eno.  1 


w,uLS;  11)  County  superintendent  does  noc  have  to  be  a 
taxpayer; 

(2)  Poll  books  not  required  in  elections  for  county 
superint  endent • 


iipril  1C,  1945 


✓ 


ir.  nayutond  H.  Patterson 
County  nuperintenaent  of  jcnools 
Gulena,  ifissouri 


near  3ir: 


We  nave  your  letter  of  the  7th,  which  reaas  as 

follows: 


•'Please  Oivo  your  opinion  on  the 
following  at  once  if  possible. 

I.  Jan  a person  qualify  for  jo. 
^upt.  of  achoois  if  he  nas  not  paid 
any  tax  in  tne  county? 

Is  it  le^al  in  a Co.  3upt.  elec- 
tion wuere  tnere  was  no  poll  books 
sent  out  to  the  ui strict  to  list  the 
neuxes  in,  unu  tne  clerks  just  return 
ballots  for  tne  votes  to  be  checked 
by  : iklso  tally  sheets  were  sent  but 
no  Qook.'r 


, e will  answer  your  uestions  in  the  order  asked 
in  your  letter. 


I. 

The  qualifications  for  a county  school  superin- 
tenaent  are  set  forth  in  Jection  10609,  n.  0.  ..issouri, 
in  the  following  language: 
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" * * * aala  county  school  super- 
intendent shall  be  at  least  twenty- 
x'our  years  olu,  a citizen  or  the 
county,  axial  1 nave  taught  or  super- 
vised schools  as  nis  chier'  work  dur- 
ing at  least  t\#o  years  or  the  eight 
yeai's  next  preceding  his  election  or 
appointment ; or  snail  have  spent  the 
two  years  next  preceaing  his  elec- 
tion or  appointment  as  a regular 
stuuent  in  a state  teachers'  college 
or  university,  ana  shall  at  the  time 
of  his  election  hold  a uiploma  from 
one  or  tne  state  teachers  colleges 
or  state  university,  or  shall  hold  a 
state  certii'ieate,  authorizing  nixa 
to  teach  in  the  puolic  schools  oi’ 
...issouri,  ox*  snail  nolu  a rirst  grade 
county  oertiricate  authorizing  him  to 
x»eacli  in  the  county  ox  whioh  ne  is 
superintenuent ; * * * 'r  " 


It  will  be  seen  x'roia  tne  above  tnat  tnere  is  no 
provision  tnat  a person  iuust  be  a taxpayer  before  he  can 
be  county  superintenuent . 


v/Oi>  wi. u oi  oh 


It  is,  tiiex'erore,  tne  opinion  oi'  tuis  oi'fice  tnat 
a person  can  ^ualiry  for  oounoy  supex'intenuent  or  schools 
without  being  a taxpayer. 


II. 

The  px-o/isions  or  tne  law  lor  aking  reports  or 
votes  cast  for  county  * uperincenueat  are  1‘ounu  in  Section 
10G10,  R.  . issouri,  19o9,  in  tn^j  following  language: 
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">\t  least  ten  days  before  the  an- 
nual school  meeting  in  any  year 
wnen  a county  oupei'intenaent  of 
public  schools  is  to  be  elected, 
tne  clerk  of  tua  county  court  snail 
mail  cy  registered  looter  to  the 
president  or  uler*  of  the  board  of 
sunool  directors  of  the  various  dis- 
tricts of  the  county  a tally  sheet 
of  sufficient  size  to  contain  the 
names  of  uli  tue  qualified  voters  of 
such  districts,  wnich  tally  sneets 
shall,  so  far  as  px*aotical,  conform 
to  the  form  of  poll  books  set  out  in 
section  lxfeO,  urtiole  a,  unapter  7G, 
R.  o.  19e9,  relating  to  general  elec- 
tions, anu  in  iuoking  the  x’eturns  of 
such  election,  tne  tally  suoets  snail 
bo  cex-tifieu  by  tne  cnalrxaan  and  sec- 
retary of  such  annual  school  meeting 
and  attested  oy  the  members  of  tne 
couru  of  uirectors  of  the  uistx'iot, 
v<no  may  be  present.  * ? * * * " 


The  auove  provision  re-iuires  the  county  clerk  to 
send  out  to  tne  uistrlots  tally  suoets  for  tne  use  of  such 
districts  in  making  returns  of  tne  voting  for  oounty  super- 
intendent. ho  provision  is  maae  for  furnishing  poll  books. 
We  are  not  entirely  clear  from  youx*  letter  c.s  to  wnat  was 
none  in  the  Wciy  of  making  returns  of  the  voting,  out  we 
ta&e  it  that  tally  sueets  wex*e  uses  to  make  returns  of  tne 
voting*  If  tixis  was  uone,  tnen  tne  law  was  compiled  with. 
Your'  letter  states  that  tally  sueets  were  sent  but  that  no 
poll  books  were  sent  out,  this  wouiu  be  In  compliance 

witn  tne  statute. 


bONdLUSlON 


It  io,  therefore,  the  opinion  of  this  office  that 
poll  books  axe  not  required  to  be  furnished  to  sonool  dis- 
tricts fox*  elections  of  oounty  superintendents  of  schools, 
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but  that  tally  sheets  are  provided  for  use  in  making  returns 
of  the  voting  in  sucli  elections. 


Kespecti  ully  submitted 


II.  K ,Y 

assistant  attorney  General 


xiPPuOV..jJ: 


iiOY  MoKIT'i'Kj. 
Attorney  General 


HHK : HR 


SHERIFFS : 


Commission  for  sale  of  more  than  one  farm  in  a 
single  partition  suit. 

FEES: 


■»  * -A 


-A 


-A 


-A 


* 


July  23,  1943 


Mr.  W.  C.  Parker, 
Sheriff 
Maries  County 
Vienna,  Missouri 


j 

filed 

A 9 

Dear  Sir: 


We  are  in  receipt  of  your  recent  request  for  an.  opin- 
ion v/hlch  reads  as  follows: 


"Would  like  some  information  in  regard  to 
fees  of  a sheriff  in  solos  of  real  estate 
In  partition.  I have  a partition  sale  on 
docket  at  the  September  Term  of  our  Cir- 
cuit Court  in  which  there  are  five  separ- 
ate and  distinct  farms  to  be  sold,  located 
In  various  parts  of  the  county.  Will  I be 
allowed  my  commission  of  2$  on  the  first 
$1000,  1%  up  to  $5000  and  over  that  sum 
on  each  separate  tract’s  sale  price?  Or 
will  I only  be  allowed  such  commission  on 
the  gross  sole  of  all  five  tracts?  Of 
course  these  five  farms  are  In  the  same 
3ult  but  on  the  other  hand  I will  have  to 
auction  them  off  separately  and  file  addi- 
tion reports  of  s le." 


The  writer  is  unable  to  find  a case  exactly  In  point 
with  this  inquiry.  However,  we  are  of  the  opinion  that  a care- 
ful examination  of  the  wording  of  the  statutes  relative  to  your 
inquiry  will  reveal  the  correct  answer. 


It  is  well  settled  that  no  officer  Is  entitled  to  fees 
of  any  kind  unless  provided  by  statute,  and  being  solely  a sta- 
tutory right,  statutes  allowing  same  must  be  strictly  construed. 
See  State  ex  rel.  v.  Brown,  146  Mo.  1.  c.  406. 
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Section  1745,  R.  3.  Missouri,  1939,  provides  the  order 
of  sale  in  a partition  suit  and  roads: 


"The  order  of  sale  to  be  made  in  pursuance 
of  the  provisions  of  this  article  shall  not 
specify  the  day  of  sale;  and  the  clerk  shall* 
without  delay,  deliver  a duly  certified  copy 
thereof  to  the  sheriff,  who  shall  In  due  time 
proceed  to  advertise  and  sell;  and  the  sale 
shall  take  place  during  some  day  of  the  tern 
of  the  court,  and  be  governed  by  the  same 
regulations  prescribed,  by  law  for  sales  of 
real  estate  under  execution,  notice  thereof 
being  given  In  the  same  manner  by  the  sher- 
iff as  provided  by  law  for  such  sales:  Pro- 
vided, that  where  a tract  or  parcel  of  land 
is  cut  or  divided  by  county  linos,  the  sale 
of. the  whole  thereof  shall  be  made  by  the 
sheriff  or  commissioner  in  that  county  where- 
in the  greater  part  of  such  land  la  situated; 
but "in  such  cases  he  shall  give  notice  of  such 
sale  in  the  other  county  by  posting  up  at 
least  five  printed  handbills  in  as  many  pub- 
lic places  in  such  county," 


Furthermore,  Section  1747,  R,  S*  Missouri,  1939,  demands 
that  farms  to  be  sold  in  the  same  partition  suit  shall  be  sold 
separately  and  reads: 


"If  the  promises  consist  of  distinct  build- 
ings, farms,  tracts  or  lots  of  land,  they 
shall  be  sold  separately;  or  when  any  tract 
of  land  or  lot  can  be  divided  for  the  pur- 
pose of  sale,  with  advantage  to  the  parties 
Interested,  it  may  be  so  divided,  and  sold  In 
parcels," 


The  above  provisions.  In  a way,  lead  one  to  believe  that 
by  requiring  a separate  sale  of  the  farms,  the  commission  allowed 
the  sheriff  for  selling  same  should  be  computed,  on  each  separate 
and  Individual  sale*  However,  we  do  not  consider  this  to  be 
true,  A well  established  rule  of  statutory  construction  Is  that 
In  construing  an  act  all  provisions  of  the  act  should  be  con- 
strued together  and  not  merely  pick  out  some  remote  provision 
and  construe  it  alone.  As  stated  In  Elsas  v,  Montgomery  Ele- 
vator Co,,  50  3,  ' r • (2d) , 1*  c,  133: 
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"Furthermore , all  parts  of  an  act  should" 
be  made  effective  if  possible  ao  as  to 
give  it  the  wide  applicability  intended, 

# •»  «-  n 


It  Is  also  the  rule  that  statutes  relating  to  the  same 
subject  must  be  read  and  construed  together,  and,  if  possible, 
harmonized.  State  ex  rel,  Central  Surety  Ins.  Corp.  v.  State 
Tax  Commission,  153  S.  W,  (2d)  43,  348  Mo,  17;  State  v.Brock- 
ington,  162  S.  W,  (2d)  860, 


Section  1769,  E,  S,  Missouri,  1939,  provides  what  com- 
pensation shall  be  paid  to  the  sheriff  in  making  a sale  in  a 
partition  suit  and  reads  as  follows s 


"As  a compensation  for  his  services  in  mak- 
ing a sale  of  real  estate  under  the  provi- 
sions of  this  article,  by  order  of  court 
for  the  purpose  of  partition,  the  sheriff 
shall  receive  a commission  on  the  amount  of 
sales  not  exceeding  two  per  centum  on  the 
firs  t one  thousand  dollars,  and  one  per 
centum  on  all  sums  over  that  amount  and  un- 
der five  thousand  dollars,  and  one  one-half 
of  one  per  centum  pn  all  sums  over  that 
amount," 


The  above  statute  specifically  allows  the  sheriff,  for 
making  a sale  of  real  estate  under  order  of  the  court,  for  the 
purpose  of  partition,  a commission  on  the  amount  of  sales,  not 
exceeding  two  per  cent  on  the  first  thousand  dollars  and  one 
per  cent  on  all  sums  over  that  amount  and  under  five  thousand 
dollars,  and  one-half  of  one  per  cent  on  all  amounts  over  five 
thousand  dollars.  If  it  had  been  the  Intention  of  the  legisla- 
ture to  allow  this  commission  on  each  separate  farm  and  not  upon 
the  aggregate,  it  would  have  been  an  easy  matter  to  have  so 
worded  the  statute  as  to  clearly  convey  such  intention. 


A primary  rule  of  construction  of  statutes  is  to  ascer- 
tain and  give  effect  to  the  law-maker a*  intent,  and  this  should 
be  done  from  words  used,  if  possible,  considering  the  language 
honestly  and  faithfully.  See  Artophone  Corporation  v.  Coale, 

133  S,  W,  (2d),  1.  c,  345,  In  view  of  Section  1769,  supra, 
providing  a certain  stipulated  commission  on  the  amount  of  sales 
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as  that  word  is  used  in  the  plural,  it  was  eviden tally  the  in- 
tent of  the  legislature  to  compute  the  commission  on  the  total 
sales  of  all  farms  included  in  the  one  partition  suit,  and  not 
computed  upon  the  sale  of  each  individual  farm* 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
sheriff  in  selling  several  farms  in  a single  partition  suit,  the 
sale  of  the  farms  must  he  made  separately,  however,  the  sheriff's 
commission  for  selling  the  farms  is  based  upon  the  total  sale  of 
all  farms  included  in  the  one  partition  suit. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 
Attorney  General 


ARHsjn 


PROBATE  COURT:  Probate  Court  may  not  charge  fees  for 

FEES:  denial  of  letters  in  estates  consisting 

DENIAL  OF  LETTERS:  wholly  of  social  security  funds  and  in 

which  the  assets  are  less  than  $400.00. 

Probate  Court  may  charge  fees  to  individuals  in  other  estates 
for  denial  of  letters. 


January  8,  1043 


Hon.  Jos.  V.  Pitts 
Judge  and  Ex-officio  Clerk 
Douglas  County 
Ava,  Missouri 


filed 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the 
question  of  probate  foes  In  estates  which  contain  assets 
consisting  of  social  security  benefit  funds  and  estates 
not  containing  such  security  benefit  funds  in  which 
letters  of  administration  are  denied. 

The  two  sections  of  the  law  which  pertain  to  your 
inquiry  were  passed  in  1941. 

Section  2,  Article  1,  Chapter  1,  R.  3.  :.o.  1039, 
as  amended  in.  1941  (^aws  of  -Missouri  1941,  page  289) 
provides  as  follows: 


"The  probate  court,  or  judge  thereof  in 
vacation,  in  its  or  his  discretion,  may 
refuse  to  '’rant  letters  of  administra- 
tion ir  the  following  cases:  first,  when 
the  estate  of  the  deceased  is  not  greater 
in  amount  than  is  allowed  by  law  as  the 
absolute  property  of  the  widower,  widow 
or  minor  children  under  the  age  of  eigh- 
teen years:  second,  when  the  estate  of  the 
deceased  does  not  exceed  one  hundred 
(■  ■IDO. 00)  dollars  and  there  is  no  widower. 
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widow  or  chlldror.  under  tho  age  of 
eighteen  voara,  any  creditor  of  the 
estate  i Ay  applrior  refusal  ~oT  letters 
by  giving  bond  in  the  sura  ot  one  hundred 
TTlu>0.00y  dollars,  said  bond  to  be  ap- 
proved by  the  probate  court  or  Judge 
thereof  In  vacation,  conditioned  upon 
3uoh  creditor  obligating  h.L\  sel^  to  nay, 
so  far  a3  the  assets  of  the  estate  will 
permit,  the  debt 3 oT  tHe  deceased  In  the 
order  of  their  preference.  Proof  ray  be 
allowed  by  or  on  behalf  of  such  widower, 
widow,  minor  children  or  creditor  before 
the  probate  court  or  Judge  thereof  of  the 
value  and  nature  of  such  estate,  and  if 
such  court  or  Judge  shall  be  satisfied 
that  no  estate  will  be  left  after  allow- 
ing to  the  widower,  widow  or  minor  children 
their  absolute  property,  or  that  the  estate 
does  not  exceed  one  hundred  ( ,100. 30)  dol-~~ 
lar3  when  application  is  made  by  a creditor, 
the  court  or  Judge  may"  order  that  no  letters 
of  administration  3hall  be  issued  on  such 
estate,  unless,  upon  the  application  of 
other  creditors  or  parties  interested,  the 
existence  of  other  or  further  property  be 
shown.  And  after  the  making  of  such  order, 
and  until  such  tine  as  the  same  nay  be  re- 
voked, such  widower,  widow,  minor  children, 
or  creditor,  in  the  sane  manner  and  with 
The  same  effect  as  if  he  or  she  had  been 
appointed  and  qualified  as  executor  or  exe- 
cutrix of  such  estate;  if  minor  children 
under  the  age  of  eighteen  years,  in  the 
same  manner  and  with  the  same  effect  as 
now  provided  by  lav/  for  proceedings  in  court 
by  infants  in  bringing  suit;  provided  also, 
that  the  widower,  widow  or  minor  children 
under  the  age  of  eighteen  years  may  retain 
the  property  belonging  to  such  estate  an.l 
tiie  creditor  shall  apply  the  proceeds  thereof 
to  debts  of  the  estate  In  the  order  In  which" 
Henan&s  against  the  estate  of  deceased  persons 
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aro  now  classified  and  preferred  by 
Taw.  rrovlded  further,  that  any  person 
who  has  laid  the  funeral  expenses  or 
other  debts'  01'  deceased  shall  b~ deemed 
a creditor  for  the  purpose  of~  making 
application  i*o~r  tho~  re?u3al  of  letters 
of  adnlnl 3 1 rat 1 on  under  this  section  and 
bo  subrogated  to  ~t*ie  rights  of  such  orig- 
inal creditor 

(Underscoring  ours.) 


The  underscored  portions  of  this  section  are  the  amend- 
ments to  the  old  act.  This  act  was  approved  July  20th,  1941. 

Section  9417  of  the  Social  Security  Act,  Article  1, 
Chapter  52,  R.  S.  ho.  1939,  as  amended  in  1941  (Laws  of 
Missouri  1941,  page  647)  reads  as  follows: 


* * blienever  any  recipient  shall  have 
died  after  the  issuance  of  a benefit 
check  to  him,  or  on  or  after  the  date  upon 
which  said  benefit  check  was  due  and  pay- 
able to  him,  and  before  the  some  is  en- 
dorsed or  presented  for  payment  by  the  re- 
cipient, the  Probate  Court  of  the  county 
in  which  said  recipient  resided  at  the  time 
of  his  death  shall,  on  the  filing  of  an 
affidavit  by  one  of  the  next  of  kin,  or 
creditor  of  said  deceased  recipient,  and 
upon  the  court  being  satisfied  as  to  the 
correctness  of  said  affidavit,  make  an 
order  authorizing  and  directing  such  next 
of  kin,  or  creditor,  to  endorse  and  collect 
said  check,  which  shall  be  paid  upon  pres- 
entation with  a certified  copy  of  said 
order  attached  to  the  check  and  the  proceeds 
of  which  shall  bo  applied  upon  the  funeral 
expenses  and  the  debts  of  said  decedent, 
duly  approved  by  the  Probate  Court,  and  it 
s’-iall  not  be  necessary  that  an  administrator 
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be  appointed  for  the  estate  of  said 
decedent  in  ordor  to  collect  said 
benefit  chec.c.  Ho  costs  shall  be 
cliaryed  in  said  proceedings.  uch 
affidav’t  filed  by  one  of  the  next  of 
kin,  or  creditor,  shall  state  the  nane 
of  the  deceased  recipient,  the  date  of 
his  death,  the  amount  and  number  of 
such  bo:  ef  it  ohecl:,  the  funeral  expenses 
and  debts  owed  by  the  decedent,  and 
whether  said  decedent  had  any  estate 
other  tiian  said  unpaid  benefit  check 
and,  in  the  ovont  said  decoder t had  an 
estate  of  a value  of  more  than  (?400,00 
the  provisions  of  this  Act  shall  not 
apply  ar d the  estate  of  the  decedent 
shall  bo  administered  upon  in  the  sane 
.manner  a3  estates  of  other  deceased 
persons . i •*  * • * •*  * t * i o'' 


This  act  was  approved  July  30,  1J41.  A comparison  of  these 
two  30cti3ns  revoals  that  they  deal  with  estates  of  deceased 
persons  which  may  be  considered  as  one  ye  oral  subject  matter 
■lowavor,  it  will  be  noted  that  ooction  9417,  supra,  as 
amended,  deals  only  with  estates  in  which  there  are  social 
socurity  benefit  funds  as  assets.  7hi3  would  bo  classed  as 
a special  cla33  of  assets.  This  act  was  approved  two  days 
later  than  Section  2,  supra,  of  the  administrative  law.  The 
two  sections  might  appear  to  be  in  conflict  in  'art.  However 
tho  folL/wing  rulos  of  construction  should  be  applied  in  such 
a case. 

In  State  ex  rel.  hcDowell  v.  Smith,  67  i.  ...  (2d)  50,  57 
the  court  announced  this  rule  of  construction: 


"'It  is  the  established  rule  of  con- 
struction thet  the  law  does  not  favor 
repeal  by  implication  but  that  where 
there  are  two  or  noro  provisions  relat- 
ing to  the  sa  e subject  matter  they 
rru3t,  if  possible,  be  construed  so  as 
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to  maintain  the  integrity  of  "both. 

It  is  also  a rule  that  where  two 
statutes  treat  of  the  sane  subject 
matter,  one  being  special  and  the 
other  general,  unless  they  are  irre- 
concilably inconsistent,  the  latter, 
although  later  in  date,  will  not  be 
held  to  have  repealed  the  former,  but 
the  special  act  will  prevail  in. its 
application  to  the  subject  mattor  as 
far  as  cominr  within  its  particular 
provisions.’  > 


Also,  in  State  ex  rel.  v.  row  , 68  3,  \;m  (2d)  55,  59, 
another  rule  of  cone  tract  ion  which  might  be  applicable  here 
was  anrounced  as  follows: 


" ■>  In  such  case  the  rule  applic- 

able Is  that  ’where  there  is  one 
statute  dealing  with  a subject  in 
general  and  comprehensive  terns  and 
another  doallng  with  a part  of  the 
same  subject  in  a more  minute  and  def- 
inite way,  the  two  should  be  read  to- 
gether and  harmonized,  if  possible, 
with  a view  to  giving  effect  to  a con- 
sistent legislative  policy;  but  to  the 
extent  of  any  necessary  repugnancy  be- 
tv/cer.  them,  the  special  will  prevail 
over  the  general  statute,  ’/.here  the 
special  statute  Is  later,  it  will  be 
regarded  as  an  exception  to,  or  quali- 
fication of  , the  prior  general  one; 
and  where  the  general  act  is  later,  the 
special  will  be  construed  as  remaining 
an  exception  to  its  terms,  unless  It 
Is  repealed  in  express  words  or  by  n 
necessary  implication.’  * > > •- 


Applying  these  rules  of  construction  to  these  two 
statutes,  they  should  be  considered  together  and  both  of 
them  be  construed  as  being  in  full  force  and  effect,  but 
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If  there  is  any  repugnancy  in  their  provisions,  then  the 
special  act,  that  is,  Section  9417,  should  prevail  over 
the  general  act,  oection  2,  supra. 

Prom  an  examination  of  Section  9417  as  amended,  it 
will  be  noted  that  the  purpose  of  this  act  was  tc  relieve 
the  old  age  security  funds  from  any  probate  costs  which 
might  be  incurred  in  connection  with  the  administration 
and  disposition  of  social  security  benefit  funds  which  may 
be  due  to  recipients  of  such  fu  ds.  Tills  oection  does 
contain  the  clause  that  its  provisions  shall  not  apply  in 
assets  which  have  a value  in  excess  of  400.00,  but  it  does 
not  attempt  to  include  estates  such  as  are  mentioned  in 
Section  2,  supra,  as  amended,  and  which  wo\*ld  not  have  as 
a part  of  their  assets  social  security  benefit  funds. 

Referring  to  Section  2,  supra,  of  Article  1,  Chapter  1, 

R.  S.  Ko.  1939,  as  amended,  the  underscored  portions  thereof 
being  the  amendments  to  the  old  law,  it  will  be  noted  tliat 
this  amendment  was  primarily  for  the  purpose  of  permitting 
creditors  of  estates  in  which  the  assets  are  loss  than  1100.00 
and  where  there  is  no  widower,  widow  or  minor  children  under 
eighteen  years  of  age,  to  apply  for  refusal  of  letters,  and 
for  3uch  creditors  to  pay  the  debt3  of  the  estates  out  of  ths 
assets  so  far  as  they  will  go.  Ue  fail  to  find  any  provisions 
in  said  Section  2,  supra,  as  amended,  which  would  prevent  the 
probate  court  from  making  statutory  charges  for  its  services. 

However,  if  there  be  ’a  widower,  widow  or  minor  children 
who  survive,  they  are  entitled  to  certain  statutory  allov/ances 
which  allowances  come  ahead  of  any  probate  court  costs  in 
cases  where  letters  are  denied,  or,  in  cases  where  they  are 
not  denied.  This  statement  is  supported  by  the  holding  of 
the  St.  Louis  Ccmrt  of  Appeals  in  the  case  of  Estate  of  Ulricl 
v.  Johnston,  177  ^o.  App.  584,  590: 


"’.voemer's  An.  -aw  of  Administration  (2 
Jd.),  Sec.  86,  pp.  176,  177,  says:  'The 
right  of  the  widow  to  the  money  or  prop- 
erty allowed  for  her  and  her  family' s 
temporary  support  is  held  in  some  States 
to  be  absolute,  and  to  vest  at  once  upon 
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the  husband's  death'  and  cites  in 
the  n te  in  support  of  the  text 
-ias  tings  v.  kyers,  21  Mo.  519;  Mo- 
lar land  v.  l>a»e,  24  . o.  156,  holding: 
that  it  passes  at  once  upon  the  hus- 
" r d's  death,  discharged  of  the  lien 
ox  the  debts,  and  nay  be  assigned  by 
her  by  deed  even  without  consideration, 
citing  Cunnings  v.  Cuspaings , 51  lo. 

261.  In  the  more  recent  case  of  ..aters 
v.  -erboth,  X78  -o.  166,  172,  77  3.  ... 

305,  the  Supreme  Court  says  that  these 
sections  of  the  statutes — that  is, 
sections  114,  115,  116~give  certain 
articles  and  v400  to  the  widow.  More- 
over, the  court  says,  'Those  sections 
were  not  designed  to  affect  t.ie  final 
distribution,  but  the  idea  was  to  allow 
the  widow  to  have  those  articles  in  the 
beginning.  They  were  to  be  separated 
from  the estate  that  was  to  be  admin- 
istered, to  for.--  no  >>art  of  It,  neither 
for  the  creditors  nor  the  distributees; 
they  were  to  be  given  to  the  widow  in 
the  f lr3t  place,  and  It  was  only  what 
was  lei t "after  those  articles  were  given 
to  the  widow  that  was  to  be  treated  as 
the  estate  to  be  administered.''  ( Italics 
are  our  olrnTy  ""This  language  of  the 
Supreme  Court  Is  conclusive  to  the  effect 
that  the  absolute  allowance  to  the  widow 
became  her  property  and  formed  no  part 
of  the  estate  to  be  charged  with  expenses 
of  whatever  kind.  --  > o-  . ^ ..  * >n 


Also,  In  speaking  of  the  allowance  for  the  year's  support, 
the  court  further  said,  at  1.  c.  591,  592: 


* a-  In  this  view,  the  widow's  allow- 
ance Is  to  be  preserved  entire  for  her 
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use  and  support,  and  this,  too,  first 
from  the  expense  of  administration. 
Section  10  of  the  Administration  Law 
(see  Revised  Statutes  1909)  obviously 
conto  .plates  this,  for  it  provides  that 
if  the  estate  is  no  greater  in  amount 
than  is  allowed  by  law  aa  the  absolute 
property  of  the  widow,  administration 
shall  be  dispensed  with  entirely.  It 
is  certain  that,  under  the  established 
rule  of  decision  in  this  State,  the 
widow’ s allowances  are  regarded  as  her 
absolute  property  and  not  to  be  consid- 
ered as  assets  of  the  estate.  > * > '■> 

"Touching  this  question  an  accepted 
authority  of  high  repute  says,  ’Since 
the  property  allowed  to  the  widow  is 
not,  in  no3t  States,  treated  as  assets 
of  the  estate,  it  would  seen  to  follow 
that  the  widow  is  entitled  to  it  in 
preference  to  creditors  of  any  kind, 
whotlier  for  ordinary  debts  of  the  deced- 
ent, expenses  of  last  llness,  or  even 
funeral  expenses  and  charges  for  settling 
the  estate.'  " 


Prom  these  statements  it  will  be  seen  that  the  statutory 
allowances  take  priority  over  any  charges  for  settling  the 
estate . 

In  connection  with  the  charge  for  granting  or  refusing 
letters,  we  are  enclosing  for  your  information  copy  of 
opinion  to  Lira.  Jessie  B.  ^arrison,  Acting  Probate  Judge  of 
Dtmklin  County,  Kennett,  Lissouri,  dated  x ebruary  20,  1942. 


CONCLUSION 


Prom  the  above  we  conclude,  in  estates  where  letters 
of  administration  are  denied,  that: 
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1.  If  the  estate  does  not  consist  of  assets  in 
excess  of  the  amount  allowed  by  statute  to  the  widower, 
widow,  or  minor  children,  then  no  probate  costs  may  be 
taxed  against  it. 

2.  If  the  estate  consists  only  of  social  security 
benefit  Xunus  and  is  valued  at  400.00  or  less,  then  no 
probate  fees  nay  be  charged  arc  Inst  It. 

3.  If  the  estate  consists  of  assets  including  social 
security  benefit  funds  valued  in  excess  of  .400. OJ,  then 
probate  fees  may  be  charged  against  the  estate  subject  to 
statutory  allowances. 

4.  If  the  assets  of  the  estate  amount  to  less  than 
(.400.00  and  there  Is  no  widower,  widow  or  minor  children, 
and  if  the  estate  Includes  assets  other  tlian  social  security 
benefit  funds,  then  the  probate  court  expenses  nay  be  charged 
against  it,  provided  no  part  of  such  charges  nay  be  imposed 
on  any  social  security  beuef'  t funds  In  such  estate. 

5.  I»o  probate  court  charges  for  services  nay  be  made 
In  estates  consisting  of  social  security  benefit  funds  only 
and  which  are  valued  at  loss  than  ’,400.00. 

6.  The  probate  court  may  ~ta  e usual  fee  charges 
against  individuals  who  request  denial  of  letters  In  any 
estate  which  contains  assets  other  than  social  security 
benefit  funds,  or,  estates  containing  social  security  benofit 
funds  valued  at  more  than  400.00. 


Respectfully  submitted. 


TYRE  ...  bURTuN 

Assistant  Attorney-General 


APPROVED: 


li.V  ::c;.iMuic.. 

Attorney- General 


T.E:G. 
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'COUNTY  COURT:  (l)  Courvt^  court  only  can  purchase  chemicals 

for  use  of  courthouse  and  county  farm;  (2) 

County  court  cannot  donate  cash  for  repair 

on  city  streets;  and,  (3)  County  court 

should  deduct  five  per  cent  Victory  Tax 

from  warrant  drawn  on  county  treasurer. 

January  26,  1943 


Honorable  Charles  A.  Prather 
Presiding  Judge 
Scotland  County  Court 
Memphis,  Missouri 


\/ 


Dear  oir » 


Your  request  for  an  official  opinion  from  this 
office,  dated  January  16,  1943,  has  been  received. 

Your  first  question  is  whether  or  not  the  janitor 
can,  without  an  order  of  record  by  the  county  court, 
purchase,  for  the  county,  chemical  supplies  to  be  used 
for  the  courthouse  ar.d  also  the  county  farm. 

Your  second  question  is  whether  or  not  the  county 
court  can  set  aside  an  amount  of  money  for  the  repair 
of  city  streets  in  the  city  of  Memphis,  which  is  t.  e 
county  seat  of  icotland  County,  and  also  maintain  all 
bridges  in  that  city. 

In  your  third  question  you  inquire  in  what  manner 
you  shall  handle  the  five  per  cent  Victory  Tax  which 
applies  to  county  officers,  as  well  as  other  employees 
to  whom  salaries  or  wages  are  paid. 


1 


In  answer  to  your  first  question  as  to  the  purchase 
of  supplies  by  the  janitor  for  the  courthouse  and  county 
farm,  we  submit  the  following: 
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Article  VI,  Section  36  of  the  Constitution  of 
Missouri,  reads  as  follows: 


”ln  each  county  there  shall  be  a 
county  court,  which  shall  be  a 
court  of  record,  and  shall  have 
jurisdiction  to  transact  all  county 
and  such  other  business  as  may  be 
prescribed  by  law,  ihe  court  shall 
consist  of  one  or  more  judges,  not 
exceeding  three,  of  whom  the  probate 
judge  rnay  be  one,  as  may  be  provided 
by  law,” 


By  reason  of  this  section  of  the  Constitution,  the 
legislature  enacted  Section  2480  h.  3,  souri,  1939, 
which  reads  as  follows: 


"The  said  court  shall  have  control 
and  management  of  the  property,  real 
and  personal,  belonging  to  the  county, 
and  shall  have  power  and  authority  to 
purchase,  lease  or  receive  by  donation 
any  property,  real  or  personal,  for 
the  use  and  benefit  of  the  county;  to 
sell  and  cause  to  be  conveyed  any  real 
estate,  gooes  or  chattels  belonging  to 
the  county,  appropriating  the  proceeds 
of  such  sale  to  the  use  of  the  same, 
and  to  audit  and  settle  all  demands 
against  the  county,” 


The  above  section  specifically  states  ” *•  * * shall  have 
power  and  authority  to  purchase . lease  or  receive  by 
donation  any  property,  real  or  personal,  for  the  use  and 
benefit  of  the  county;  * * 
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In  the  last  federal  decennial  census,  the  popula- 
tion of  Scotland  County  was  8557. 

Under  the  County  budget  Law,  Article  2,  Chapter 
73,  Hevised  Statutes  of  «issouri,  1939,  counties  having 
a population  of  over  fifty  thousand  may  provide  for 
purchasing  agents  to  purchase  supplies,  but  that  part 
of  the  Budget  Law,  mentioned  above,  and  particularly 
Sections  10910  to  10917,  both  inclusive,  of  3aid  Article, 
does  not  specify  as  to  any  particular  person  purchasing 
supplies,  so  we  must  revert  therefore,  to  the  general 
law. 


It  is  true  that  there  are  decisions  holding  that 
certain  oi fleers  could  purchase  necessary  supplies.  It 
was  so  held  In  Swing  v.  Vernon  ooanty,  216  too.  681; 
HarVreader  v.  Vernon  county,  216  too.  696,  and  Lotley 
v.  Pike  County,  233  too.  42. 

The  three  above  cases  were  decided  before  the 
enactment  of  the  County  Budget  Act. 

Section  10912,  of  the  County  Budget  Law,  K.  S.  .o. 
1939,  reaas  as  follows: 


"It  is  hereby  made  the  express  duty 
of  every  officer  claiming  any  payment 
for  salary  or  supplies  to  furnish  to 
the  clerk  of  the  county  court,  on  or 
before  the  fifteenth  day  of  January 
of  each  year  an  itemized  statement 
of  the  estimated  amount  required  for 
the  payment  of  all  salaries  or  any 
other  expense  for  personal  service 
of  whatever  kind  during  the  current 
year  and  the  sectidn  or  sections  of 
law  under  which  he  claims  his  office 
is  entitled  to  the  amount  requested. 
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also  he  shall  submit  an  itemized 
statement  of  the  supplies  he  will 
require  for  his  office,  separating 
those  which  are  payable  under  class 
4 and  class  6.  Officers  who  are 
paid  in  whole  or  in  part  other  than 
out  of  the  ordinary  revenue,  whether 
paid  by  fees  or  otherwise,  shall  sub- 
mit an  estimate  for  supplies  in  the 
same  manner  as  officers  who  ari  paid 
a salary  out  of  ordinary  revenue*  i.o 
officer  shall  receive  any  salary  or 
allowance  for  supplies  until  all  The 
information  required  by  this  section 
shall  have  been  furnished.  The  clerk 
of  the  county  court  shall  prepare  and 
file  an  estimate  for  his  office;  also 
for  the  expense  of  the  judges  of  the 
county  court.  If  for  any  year  there 
should  rot  be  sufficient  funds  for 
the  county  court  to  pay  all  the  ap- 
proved estimates  under  class  4,  after 
having  provided  for  the  prior  classes, 
the  county  court  shall  apportion  and 
appropriate  to  each  office  the  avail- 
able funds  on  hand  and  anticipated,  in 
the  proportion  that  the  approved  esti- 
mate of  each  office  bears  to  the  total 
approved  estimate  for  class  4."  (under- 
scoring). 


Under  this  section  it  is  specifically  provided 
as  follows: 


" * * I.o  officer  shall  receive  any 
salary  or  allowar.ee  for  supplies 
until  all  the  information  required 
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by  this  section  shall  i ave  beer, 
furnished.  * * * *-  * * " 


section  10912,  supra,  refers  to  officers,  and, 
under  the  County  Budget  Law,  as  a: ove  set  out,  unless 
the  officer  furnished  the  estimates  of  needs  as  therein 
set  out,  he  would  not  be  entitled  to  any  payment  for 
supplies  he  furnishes  or  purchases  for  nis  particular 
office. 

Under  the  facts  in  your  request  the  janitor,  who 
was  not  an  officer,  but  is  merely  an  employee  of  the 
county  court,  made  the  purchase  of  the  chemicals  in 
question,  and  it  goes  without  saying  that  such  a pur- 
chase wovld  be  invalid,  unless  the  county  court  ordered 
the  janitor  to  make  tr  t purchase  and  such  order  is  of 
record. 

County  courts,  being  courts  of  record,  must  show 
their  acts  by  records,  (haupin  v.  rranklin  County,  67 
-■■0 . 327;  Johnson  oounty  v.  ooh,  84  o.  489,  a?  d hi lan 
v.  Pemberton,  12  ho.  598.) 

That  the  order  of  the  court  for  the  purchase  of 
supplies  must  be  of  record  was  also  held  in  the  case 
of  Carter-later s corporation  v.  Buchanan  county,  129  5. 
<1.  (2d)  S14,  where  the  court  said: 


"This  is  an  action,  in  ten  counts, 
for  the  reasorable  value  of  road 
materials  sh5.nped  to  defendant  'at 
the  special  instance  and  request' 
of  its  highway  en  ineer,  alleged 
to  have  been  made  with  the  approval 
of  two  judges  of  the  county  court. 
Upon  trial  before  the  court  without 
a jury,  there  was  a general  iinding 
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and  judgment  for  defendant. 

Plaintiff  has  appealed. 

*#  * * * >}•  & < * £ # 

Here,  instead  of  the  evidence 
making  a conclusive  case  for  re- 
covery, it  wholly  fails  to  show 
any  cause  of  action  against  the 
county  because  it  aopears  that 
there  was  no  order  of  the  county 
court  made  of  record  authorizing 
the  purchase)  ; . 


COi-.CL'JSlOh 


it  is,  therefore,  the  opinion  of  this  department, 
that  Scotland  County  is  not  liable  for  the  purchase 
of  chemical  supplies  by  a janitor,  unless  the  county 
court,  by  order  of  record,  authorized  the  purchase. 

It  is  further  the  opinion  of  this  department, 
that  Scotland  County  is  not  liable  under  the  contract 
of  purchase,  ever  if  made  by  the  court  itself,  unless 
the  purchase  is  of  record. 


II 


In  answer  to  your  second  question,  as  to  whether 
or  not  the  county  court  of  Scotland  County  car  turn  over 
cash  to  the  city  of  Memphis,  which  is  to  be  used  for  re- 
pairs on  the  streets  of  that  city,  and  for  the  maintenance 
of  bridges  in  the  city,  we  submit  the  following: 
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Section  46,  Article  IV  of  the  Constitution  of 
Missouri,  reads  as  follows: 


"The  General  Assembly  shall  have 
no  power  to  make  any  grant,  or  to 
authorize  the  making  of  any  grant 
of  publ  c money  or  thing  of  value 
to  ary  individual,  association  of 
individuals,  municipal  or  other 
corporation  whatsoever:  Provided, 
That  this  shall  not  bo  so  cor  strued 
as  to  prevent  the  grant  of  aid  in  a 
case  of  public  calamity,” 


Section  47,  Article  IV  of  the  Constitution  of 
Missouri,  reads  as  follows: 


”The  General  Assembly  shall  have 
no  power  to  authorize  any  county, 
city,  town  or  township,  or  other 
political  corporation  or  subdi- 
vision of  the  State  now  existing, 
or  that  may  be  hereafter  estab- 
lished, to  lend  its  credit,  or  to 
grant  public  money  or  thing  of  val- 
ue In  aid  of  or  to  any  individual, 
association  or  corporation  whatso- 
ever, or  to  become  a stockholder  in 
such  corporation,  association  or 
company:  * ;•  • . " 


In  answering  your  question  in  regard  to  bridges, 
we  are  assuming  that  the  bridges  are  city  bridges  and 
not  county  bridges. 

ihe  Supreme  Court  of  this  State,  in  construing 
Section  46,  Article  IV  of  the  Constitution,  supra,  in 
the  case  of  State  ex  rel  v.  Court,  142  Mo.  576,  held  that 
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an  act  authorising  a county  revenue  to  be  used  in  the 
repair  oi'  streets  of  i;  corpora  ted  cities,  would  be  void. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department, 
that  the  county  court  of  Scotland  County  cannot  deliver 
to  the  city  of  -temphia  cash  for  the  use  of  tho  city  in 
the  repair  of  the  streets,  or  for  the  maintenance  of  all 
the  city  bridges. 


111 


Your  third  question  is  ir.  regard  to  the  procedure  of 
handling  the  five  per  cent  Victory  lax,  which  applies 
to  county  officers  and  other  employees  of  the  county. 

Section  467,  Title  26,  of  the  Internal  Revenue  Code, 
as  set  out  in  U,  C.  A.,  reads  as  follows: 


"(a)  Collection  of  tax.  The  tax  re- 
quired to  be  withheld  by  section  466 
shall  be  collected  by  the  person  hav- 
ing control  of  the  payment  of  such 
wages  by  deducting  such  amount  from 
such  wages  as  and  when  paid.  As  used 
in  this  subsection,  the  term  ’person’ 
includes  officers  and  emoloyees  of  the 
United  States,  or  of  a State,  lerritory, 
or  any  political  subdivision  thereof, 
or  of  the  district  of  Columbia,  or  any 
agency  or  instrumentality  of  any  or.e  or 
more  of  the  foregoing. 
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"(b)  Indemnification  of  withholding 
agent.  Every  person  real  ired  to 
withhold  and  collect  any  tax  under 
this  part  shall  be  liable  for  the 
payment  of  such  tax,  and  shall  not 
be  lia  le  to  any  person  for  the 
amount  of  any  such  payment. 

"(c)  Adjustments.  If  more  or  less 
than  the  correct  amount  ol'  tax  ia 
withheld  or  paid  for  any  quarter  in 
any  calendar  year,  proper  adjustments, 
with  respect  both  to  the  tax  withheld 
or  the  tax  paid,  may  be  made  in  any 
subsequent  quarter  of  such  calendar 
year,  without  interest,  in  such  manner 
and  at  such, times  as  may  be  prescribed 
by  regulations  made  by  the  Commission- 
er, with  the  approval  of  the  secretary. " 


Under  that  section  it  is  specifically  stated: 


" * * by  the  person  having  control 
of  the  payment  of  such  wages  * * ." 


Ihe  control  of  wages  in  the  county  is  in  the 
county  court  which  draws  the  warrant  for  the  employee, 
or  officer,  upon  the  county  treasurer. 

Under  Section  468  of  the  same  Act  the  withholding 
officer  shall  make  a return  and  pay  the  tax  withheld, 
on  or  before  the  last  day  of  the  month  following  the 
close  of  each  quarter  of  each  calendar  year. 

Under  the  procedure  used  in  the  State,  under  this 
Internal  Revenue  Act,  known  as  the  "Victory  Tsx,"  the 
state  auditor  withholds  the  amount  due  the  government 
and  makes  the  balance  payable  to  the  employee,  or  offi 
cer.  The  government  Is  paid  by  check  for  the  five  per 
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Victory  Tax  drawn  on  the  state  treasurer. 

We  therefore  suggest  that  the  county  court  should 
break  down  the  check  or  warrant  to  the  employee,  or 
officer,  and,  after  deducting  the  five  Der  cent  Victory 
Tax,  which  is  payable  to  the  government,  draw  a separate 
warrant  in  lavor  of  the  emnloyee  for’ the  balance  to  be 
drawn  on  the  county  treasurer. 


Respectfully  submitted 


W.  J.  BURhfc 

Assistart  Attorney  General 


APPROVED: 


ROY  iiicKi'iTRlCK 

Attorney  General  of  Missouri 
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COUNTY  TREASURER 


FEES  AND  SALARIES: 


Not  entitled  to  fees  on  school 
disbursement  or  levee  district 
account. 


February  20,  1j43 


•nr.  9.  i . Preusser 
founts  Treasurer 
Perry  County 
Perryvllle,  Missouri 


FILED 


Lear  Sir: 


This  is  In  reply  to  your  letter  of  February  12, 
1943,  which  cortair.s  the  following  request  for  an 
opinion : 


”1  am  writing  for  an  opi: ion  in 
regard  to  fees  of  County  Treasur- 
ers. 

# 

"Is  the  County  Treasurer  entitled 
to  fees  on  school  warrants  collec- 
ted, and  If  there  are  other  fees 
he  can  collect  on,  for  instance, 
levee  district  accounts  at  settle- 
ment, which  occurs  twice  a year." 


The  question  involved  Ir.  your  request,  is,  whether 
or  rot  you,  as  county  treasurer,  are  entitled  to  fees 
on  school  warrants  collected,  and  levee  district  account 

According  to  the  last  federal  decennial  census, 
the  populatio  of  Perry  County  is  15,358. 
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The  section  applicable  to  your  compensation  is 
Section  13800  Laws  of  Missouri,  1941,  page  534,  and 
reads  as  follows: 


"The  county  treasurers  of  the  sev- 
eral counties  of  this  State  (except 
counties  under  township  organization) 
shall  receive  for  their  services  an- 
nually, to  be  paid  out  of  the  county 
treasury  in  equal  monthly  installments 
at  the  er.d  of  each  month  by  a warrant 
drawn  by  the  county  court  upon  the 
county  treasury,  the  following  sum3 : 

* * * *-  in  counties  having  more  than 

15.000  inhabitants  and  not  more  than 

20,000,  the  sum  of  « 2,200 j * * Pro- 

vided that  this  act  shall  not  apply 
to  any  county  now  or  hereafter  con- 
taining a city  of  not  less  than 

70.000  or  more  than  200,000  in  popu- 
lation, to  be  determined  by  the  last 
federal  decennial  census.  Provided, 
salaries  set  out  ana  proscribed  in 
this  section  shall  be  in  lieu  of  any 
other  or  additional  salaries,  fees, 
commissions  or  emoluments  of  whatso- 
ever kind  for  county  treasurers  in 
all  counties  of  this  state  to  which 
this  section,  by  its  terms,  applies, 
the  orovi slops  of  any  other  statute 
of  this  state  to  the  contrary  not- 
withstanding. " 


In  the  second  proviso  above  set  out.  It  is  spe- 
cifically stated  that  the  salary  shall  be  in  lieu 
of  any  other  or  additional  salaries,  fees,  commission 
or  emoluments  of  whatsoever  kind. 
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The  above  proviso  ia  unambiguous,  and  the  county 
treasurer  can  only  collect  his  salary,  and  is  not  en- 
titled to  fees  for  the  performing  of  duties  incidental 
to  the  duties  of  office  of  county  treasurer. 

The  fees  on  school  warrants  collected,  referred 
to  in  your  request,  are  mentioned  in  Section  10400 
R,  S.  1 issouri,  1939,  which  partially  roads  as  follows s 


"The  county  treasurer  in  each 
county  shall  be  the  custodian  of 
all  moneys  for  school  purposes  be- 
longing to  the  different  districts, 
until  paid  out  on  warrants  duly 
issued  by  order  of  the  board  of  di- 
rectors * * * * * ******** j 
and  the  county  treasurer  shall  be 
allowed  such  co  pens- tion  for  his 
services  as  the  county  court  may 
deem  advisable,  not  to  exceed  one- 
half  of  one  per  cent  of  all  school 
moneys  disbursed  by  him,  and  to  be 
paid  out  of  the  county  treasury," 


Under  the  above  partial  section,  it  is  the  duty 
of  the  county  treasurer  to  be  the  custodian  of  the 
moneys  for  school  purposes,  and  he  ia  allowed  a cer- 
tain per  cent  for  the  disbursement  of  the  fund. 

You  also  mention  in  your  request,  fees,  in  regar^ 
to  levee  district  accounts.  This  fee  is  mentioned  in 
Section  12471  R,  S,  Missouri,  1939,  ar d reads  as  follows: 
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"County  treasurers  for  receiving, 
receipting  for,  preserving  and 
paying  out  funds  of  drair  age  and 
levee  districts,  shall  receive  one 
per  cent  of  sums  paid  out." 


The  above  two  sections  allowing  fees  to  the  county 
treasurer  appear  in  the  Revised  Statutes  of  Missouri, 
1939,  but  Section  13800,  supra,  was  passed  by  the  legis- 
lature in  1941,  is  an  express  repealing  of  Sections 
10400  and  12471,  supra,  and  is  also  a later  act. 

It  has  been  held  that  inhere  two  statutes  deal 
with  the  same  subject  matter,  and  are  inconsistent 
with  each  other,  so  that  both  cannot  be  operative 
the  latter  act  will  be  regarded  as  a substitute  for 
the  earlier  one,  and  will  operate  as  a repeal  thereof, 
although  it  contains  no  express  repealing  clause. 

(Young  v.  Greene  County,  119  b.  VY,  (2d)  369). 

The  act  of  1941,  which  -laces  the  county  trea- 
surer on  a salary  basis  can  be  considered  as  expressly 
repealing  all  other  acts  allowing  fees  to  the  county 
treasurer  for  the  performance  of  duties  incident  to 
his  office. 

All  statutes  should  be  strictly  construed  against 
the  officers.  (Nodaway  County  v.  Kidder,  129  3.  V<.  (2d) 
857 j Vtard  v.  Christian  County,  111  S.  »v.  (2d)  182;  Smith 
v.  Pettis  County,  136  S.  Vv.  (2d)  282.) 


COt.CLUSIQf 


It  is,  therefore,  tie  opinion  of  tils  department 
that  the  county  treasurer  is  only  entitled,  to  his  salary 
and  is  rot  entitled  to  fees  on  school  warrants  collected 
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and  disbursed,  or  levee  district  accounts  collected  and 
disbursed,  for  the  reason  that  such  duties  are  incident 
to  his  office  as  county  treasurer. 


Respectfully  submitted 


W.  J.  BiJRKE 

Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK  . 

Attorney  General  of  Missouri 


Jj  :RW 


CITIES,  TOWNS  AND  VILLAGES:  Authority  of  hoard  of  public 
BOARD  OF  PUBLIC  WORKS:  works  subject  to  board  of 

aldermen. 


April  30,  1943 


Honorable  A.  F.  Pulliam 
City  Clerk 
Sullivan,  Missouri 


Dear  Sir: 


We  acknowledge  receipt  of  your  letter  of  April  13 
last,  requesting  an  opinion,  which  letter  is  as  follows: 


"The  City  of  Sullivan  established  a 
Board  of  Public  Works  to  look  after 
the  new  established  municipal  light 
plant,  in  so  doing  do  they  have  the  . 
power  under  the  State  law  to  collect 
the  revenue  and  deposit  sane  draw 
warrants  or  checks  in  payment  of  bills 
and  salaries  without  going  through  the 
regular  channels  as  other  City  bills 
and  salaries  are  paid. 

"In  other  words  can  they  legally  pay 
such  bills  and  salaries  without  them 
being  allowed  by  the  city  council, 
signed  by  the  mayor  and  attested  and 
signed  by  the  city  clerk  and  also 
failing  to  go  through  the  city  treas- 
urer's hands. 

"They  have  been  proceeding  as  above 
and  the  question  lias  come  to  the  atten- 
tion of  the  city  council  as  to  whether 
or  not  they  had  that  power. 

"Will  appreciate  very  much  If  you  can 
advise  us  on  same." 


In  order  to  answer  your  question  it  will  be  necessary 
to  discuss,  first,  the  authority  of  municipalities,  and. 
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second,  the  authority  chanted  by  statute  to  boards  of  public 
works  and  such  additional  powers  as  may  be  given  boards  of 
public  v/orks  by  ordinances  duly  passed  by  the  cities  creating 
such  boards. 

The  first  proposition  is  clearly  answered  in  the  case 
of  Stato  v.  LlcV/illlams  (Supreme  Court  en  banc  1934),  74  S.  W. 
(2d)  363,  1.  c.  364,  as  follows: 


M,It  is  a general  and  undisputed  proposi- 
tion of  law  tliat  a municipal  corporation 
possesses  and  can  exeroise  the  following 
powers  and  no  others:  (1)  those  granted 
in  express  words;  (2)  those  necessarily 
or  fairly  implied  in  or  incident  to  the 
powers  expressly  granted;  (3)  those  essen- 
tial to  the  declared  objects  and  purposes 
of  the  corporation — not  simply  convenient, 
but  indispensable.  Any  fair,  reasonable 
doubt  concerning  the  existence  of  power  is 
resolved  by  the  courts  against  the  corpora- 
tion and  the  power  i3  denied.’  •*  * * •>  •••” 


Cities  of  the  fourth  class  have  the  power  to  operate 
utilities  through  a board  of  public  works.  This  question  v/as 
discussed  in  State  v.  McWilliams,  supra,  at  page  365  as  fol- 
lows: 


”*  * > Sections  7641,  7651,  and  7661  of 
this  article  (Mo.  St.  Ann.  Secs.  7641, 

7651,  7661,  pp.  6030,  6034,  6037)  all  con- 
fer on  cities  of  the  fourth  class  the 
power  to  erect,  maintain,  and  operate 
waterworks,  either  by  particularly  desig- 
nating such  cities  or  by  general  inclusion. 
Consequently,  there  can  be  no  doubt  tliat 
the  power  has  been  conferred  both  by  Consti- 
tution and  statute  on  cities  of  the  fourth 
class  to  erect,  maintain,  and  operate  water- 
works. The  crucial  question  in  this  case 
Is:  has  the  legislature  proscribed  the 
manner  and  method  of  the  exercise  of  this 
power  and  does  the  record  in  tills  case  show 
that  relator  has  met  those  requirements? 
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"The  only  legislative  source  of  power 
cited  "by  relator  is  section  7641,  which 
merely  confers  the  naked  power  on  cities 
of  the  fourth  class  to  orect  or  purchase 
and  maintain  and  operate  waterworks  and 
to  supply  their  iniiabitants  with  water. 
Section  7651  also  confers  the  3ane  power, 
and  further  a\ithorizes  such  cities  to 
establish  a 'board  of  public  works.'  The 
power  to  erect  or  purchase  waterworks  is 
also  conferred  by  section  7661,  as  fol- 
lows: 'The  city  council  of  any  city  of 

the  first,  second,  third  or  fourth  class 
in  this  state,  or  any  city  operating  under 
a special  charter,  liaving  three  thousand 
ihlmbitants  or  more  and  less  than  one  hun- 
dred and  fifty  thousand  inhabitants  3hall 
have  the  power  to  erect,  maintain  and  op- 
erate waterworks  or  to  acquire  waterworks 
by  purchase  as  hereinafter  provided,  and 
to  operate  and  maintain  the  seuiie  and  supply 
the  inhabitants  thereof  with  water  and  to 
charge  therefor  reasonable  rates  as  herein- 
after provided. ' " 


All  reference  to  section  numbers  in  the  above  quotation  is 
to  Revised  Statutes  of  His30uri  for  tho  year  1929. 

Article  31,  Chapter  38,  A.  3.  Ho.  1939,  entitled  "Y.’ATLR- 
S , LIGHT  AiiD  POWER  PLANTS"  and  consisting  of  Section  7786 
to  Soction  7823,  inclusive,  deals  with  the  acquisition  a:id 
operation  of  public  utilities. 

Section  7796,  R.  3.  Ho.  1939,  provides  for  the  ownership 
of  public  utilities  and  for  the  establishment  of  boards  of 
public  works,  and  Is  as  follows: 


"Any  city  of  the  third  or  fourth  clus3, 
and  any  town  or  village,  and  any  city  now 
organized  or  which  may  hereafter  be  organ- 
ized and  having  a special  charter,  and 
which  now  has  or  may  hereafter  have  less 
than  thirty  thousand  inhabitants,  sliall 
have  power  to  orect  or  to  acquire,  by  pur- 
ciiase  or  otherwise,  maintain  and  operate, 
waterworks,  ga3  works,  electric  light  and 
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power  plant,  steam  heating  plant,  or 
any  other  device  or  plant  for  furnish- 
ing li  ht,  power  or  heat,  telephone 
plant  or  oxcliange,  street  railway  or 
any  other  public  transportation,  conduit 
system,  public  auditorium  or  convention 
hall,  which  arc  hereby  declared  public 
utilities,  and  suoh  cities,  towns  or  vil- 
lages are  hereby  authorized  and  empowered 
to  provide  for  the  erection  or  extension 
of  the  sane  by  the  issue  of  bonds  therefor, 
and  any  city,  town  or  village  which  may 
own,  maintain  or  operate,  and  which  may 
hereafter  acquire,  by  purchase  or  other- 
wise, and  operate,  or  which  may  engage  in 
the  construction  of  any  of  the  plants, 
systems  or  works  mentioned  in  this  section, 
is  hereby  authorized  and  empowered  to  estab- 
lish, by  ordinance,  within  such  city,  town 
or  village,  an  executive  department  to  be 
known  as  the  'board  of  public  works,'  to 
consist  of  four  persons,  electors  of  said 
city,  town  or  village,  who  ’nave  resided 
therein  for  a period  of  two  years  next  be- 
fore their  appointment,  who  shall  bo  ap- 
pointed by  the  mayor  of  such  city,  town 
or  village,  and  confirmed  by  the  common 
council  in  such  nanner  as  other  appointive 
officers  of  such  city,  town  or  village  are 
appointed  and  confirmed.  The  members  of 
such  board  shall  hold  office  for  a tern 
of  four  years  each,  or  until  their  succes- 
sors are  appointed  and  qualified.  Provided, 
tliat  the  members  of  said  board  shall  hold 
office  for  a term  of  four  years  each,  except 
the  first  incumbents,  as  members  of  said 
board  of  public  works,  who  shall  be  appointed 
and  hold  office  for  the  term  of  one,  two, 
three  and  four  years  respectively." 


Section  7799,  R.  S.  !.Io.  1939,  provides  further  powers 
for  such  board: 


"Whenever  any  such  city  mentioned  in  section 
7796  shall  have  by  ordinance  established  a 
board  of  public  works,  as  herein  provided. 
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such  board  so  established  in  such 
city,  town  or  village  sliall,  during 
t e existence  of  said  board,  have  the 
power,  and  it  shall  be  its  duty,  to 
take  charge  of  and  exercise  control 
over  any  waterworks,  gas  works,  elec- 
tric light  and  power  plant,  stean  heat- 
ing plant  or  any  other  device  or  plant 
for  furnishing  light,  power  or  heat, 
telephone  plant  or  exchange,  street  rail- 
way or  any  other  public  transportation, 
conduit  system  or  any  other  public  utility 
wliatever  which  may  be  owned  by  such  city, 
town  or  village  at  the  time  such  board  is 
so  established,  or  which  may  be  thereafter 
established  or  acquired  by  suoh  city,  town 
or  village,  by  purchase  or  otherwise,  and 
all  appurtenances  thereto  belonging,  and 
shall  enforce  the  performance  of  all  con- 
tracts and  work,  and  have  charge  and  cus- 
tody of  all  books,  property  and  assets  be- 
longing or  appertaining  to  such  plant  or 
plants.” 


Further  powers  for  and  duties  of  such  board  are  pro 
vided  for  in  Section  7800,  R.  S.  lio.  1939,  as  follows: 


"Said  board  shall  also  exercise  such  other 
powers  and  perform  such  other  duties  in 
the  superintendence  of  public  works,  im- 
provements and  repairs  constructed  by  auth- 
ority of  the  common  council  or  owned  by 
the  city  as  may  be  prescribed  by  ordinance. 
Said  board  shall  make  all  necessary  regula- 
tions for  the  government  of  the  department 
not  inconsistent  with  the  general  laws  of 
this  state,  the  cliarter  of  such  city  or 
the  ordinances  thereof." 


Section  7803,  R.  S.  !io.  1039,  makes  it  the  duty  of  the 
board  to  keep  books  of  account  and  is  as  follows: 


"It  shall  be  the  duty  of  said  board  to 
keep  books  of  account,  showing  with  en- 
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tire  accuracy  contemporaneous  current 
entries  of  the  receipts  and  expendi- 
tures of  the  board  in  such  manner  as 
to  enable  the  sane  to  be  understood 
and  investigated,  and  also  to  preserve 
on  file  in  its  office  duplicate  vouch- 
ers for  all  its  expenditures,  which 
books  and  duplicates  shall  at  all  times 
be  open  to  the  examination  of  the  fi- 
nance committee  of  the  city  council,  or 
any  other  committee  appointed  by  the 
common  council,  and  such  board  shall 
make  such  reports  of  its  business  and 
transactions  to  the  mayor  and  city  coun- 
cil of  such  city,  town  or  village  as  may 
be  provided  by  ordinance." 


Section  7821,  R.  3.  !-Io.  1939,  provides  for  the  selec 
tion  of  a depository  for  funds  of  water  works  systems  and 
is  as  follows: 


"There  shall  be  selected  a depository 
for  the  funds  of  the  waterworks  system 
in  the  manner  as  provided  by  article  5 
of  chapter  38,  R.  S.  1939,  and  all 
moneys  received  from  water  consumers 
shall  be  deposited  daily  by  the  manager 
of  the  3aid  waterworks  system,  and  all 
to  be  drawn  out  of  such  depository  on 
warrants  drawn  upon  said  depository  and 
signed  by  the  president  of  the  board  of 
waterworks  commissioners  with  the  seal 
of  the  board  attached,  countersigned  by 
the  mayor." 


Section  7818,  R.  S.  ho.  1939  provides  as  follows: 


"All  the  provisions  of  sections  7706  to 
7828,  inclusive,  which  concern  the  pur- 
cliase  of  waterworks  shall  apply,  so  far 
as  the  saie  are  applicable,  to  the  erec- 
tion or  purchase  of  electric  light  plants, 
gas  plants,  ice  plants  or  other  lighting 
plants." 
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The  irsue  raised  by  your  letter  is  centered  upon 
provision*  of  Section  780?,  . . o.  3 95 B , ?"  ich 

is  ns  follo’-s: 


"All  Vila  of  such  board  and  all 
salcrirs  of  Its  employees  shall  be 
allowed  end  ps^d  in  the  same  nanner 
that  bills  ami  salaries  of  other 
officers  and  employees  of  such  cl ty 
are  allowed  en.:  paid." 


Section  7302  originally  a peered  In  run  act  passed  in  l^OS, 
and  Section  7321  or'girmll  appeared  in  an  act  passed  in 
1905.  Apparently  neither  of  these  sections  oas  been  emended 
or  re-enacted.  The  question  is  whether  or  not  Section  7802 
by  the  trrm  "in  the  sajne  manner"  means  t’  at  the  common  coun- 
cil or  ci  t;  council  jru.3t  approve  an  ' pay  oills,  or  whether 
the  bills  must  be  approved  and  paid  by  the  Foard  of  tublic 
i'.orks  in  the  same  manner  as  bills  end  salaries  are  approved 
and  paid  b ' the  clt  c s 1.  In  s'-  >ry‘  c ns  true  ti  on  the 
phrase  "in  the  same  mavner"  wo  id  in  the  case  of  Common- 
wealth v.  Hildebrand,  139  la.  3upcr.  304,  11  A 2d  638,  to  be 
applies  lo,  not  be  subs te^cr-,  ut  only  to  «duro,  and  is 
the  equIvrV  limil  eeefiry  ° , so  ar  as  app  lic- 

able to  the  subject  matter.'’ 

Tn  the  case  of  orownf ield  v.  Social  oecurlty  Co^rrssion 
of  I lsscurl  (Springfield  Court  of  Appeals  1941)  155  S.  W. 
(2d)  905,  13  c urt  h«-ld  that  under  statute  appeals  from 
judgments  In  social  security  cases  nay  be  taken  at  any  time 
within  ninet  days  from  the  date  of  the  Judgment  in  the  cir- 
cuit court,  since  the  statutory  provision  that  appeals  may 
be  taken  "in  the  same  manner"  aa  provided  for  appeals  from 
the  State  Commission  to  the  circuit  court  includes  the  time 
as  well  ns  oth-'r  things  to  be  done  by  the  Commission  to 
ctuate  appeals  from  Its  orders  to  the  circuit  Cvurt. 
e quote  from  the  opln ' on  of  th»  cou.-'t  as  follows,  1.  c. 

907: 


"It  must  be  conceded  that  all  appeals 
must  e provided  for  by  statute,  or  no 
a peal  Is  allowable.  The  time  and  manner 
of  such  appeal  is  also  governed  entirely 
by  statute.  It  is  the  opinion  of  this 
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court  tliat  the  General  Assembly  has 
provided  for  the  time  of  such  appeal 
when  It  said:  'Appeals  may  be  had 
by  either  party  from  the  circuit  court 
upon  the  record  In  the  same  manner  as 
provided  herein  for  appeals  from  the 
State  Commission  to  the  Circuit  Court.’" 


The  above  quotation  lias  no  direct  bearing  on  our  ques- 
tion except  tliat  it  does  demonstrate  that  the  court  recog- 
nizes the  meaning  of  the  term  "in  the  same  manner"  as  a 
reference  term  for  the  purpose  of  establishing  procedure. 

In  the  case  of  Slider’s  S.  3.  and  Co.  v.  Low,  112  Fed. 
161,  1.  c.  164,  50  C.C.A.  473,  the  court  held  that  the  phrase 
"in  the  sa.ie  manner"  lias  a well  understood  meaning  In  legis- 
lation, and  that  meaning  is  not  one  of  restriction  or  limita- 
tion, but  of  procedure.  It  means  "by  similar  proceedings, 
so  far  as  such  proceedings  are  applicable  to  the  subject 
matter." 

If  Lection  7002  is  construed  to  mean  tliat  the  term  "in 
the  same  manner"  means  what  the  cases  above  cited  seem  to 
indicate,  namely,  that  the  board  shall  allow  the  bills  and 
salaries  by  the  same  procedure  as  tliat  used  by  the  city 
council,  then,  under  Section  7800,  above  quoted,  which  pro- 
vides tliat  the  board  "shall  also  exercise  such  other  powers 
and  perform  such  other  duties  «-  * •*  as  may  be  prescribed  by 
ordinance,"  the  city  council  may  authorize  the  payment  of 
bills  and  salaries  by  passing  proper  ordinance.  It  3eema 
to  be  contemplated  tliat  such  authority  will  be  givan  the 
board  of  public  works  by  the  language  of  Section  7021,  above 
quoted,  which  provides  tliat  a depository  shall  be  selected 
for  the  funds  of  the  waterworks  system  and  then  provides 
tliat  the  warrants  shall  be  signed  by  the  president  of  the 
board  and  countersigned  by  the  mayor. 

In  the  case  of  State  ex  rel.  and  to  the  use  of  George 
D.  Peck  Co.  v.  Brown,  340  I»Io.  1189,  105  S.  W.  (2d)  909,  the 
court  held  tliat  statutes,  though  seemingly  in  conflict, 
should  be  harmonized  and  force  and  effect  given  to  each, 
since  the  legislature,  in  the  enactment  of  subsequent  stat- 
utes, will  not  be  presumed  to  have  intended  to  repeal  earlier 
statutes,  unless  It  lias  done  so  In  express  terms.  Therefore, 
In  enacting  Section  7821  In  1905,  providing  for  the  Issuance 
and  signing  of  warrants,  the  legislature  must  have  had  before 
It  Section  7802,  which  was  then  a law  providing  for  the  pay- 
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nent  of  bills  and  salaries.  but  where  statutes  are  con- 
flicting tlie  court  held  in  Collins  v.  Twellraan,  344  Ho.  330, 
125  3.  . (2d)  231,  that  the  later  statute,  all  else  being 

equal,  will  take  precedence  over  an  earlier  statute.  In  the 
the  case  of  State  v.  1-Iangiaracina,  344  i-io.  99,  125  3.  W.  (2d) 
58,  the  court  held  that  statutes  relating  to  the  sane  general 
subject  natter  should  be  read  together  and  iiarmonized,  if 
possible,  with  a view  to  giving  effect  to  consistent  legisla- 
tive policy. 

The  quostion  lias  been  raised  as  to  v/hether  or  not  all 
of  the  facts  above  referred  to  apply  to  cities  of  the  fourth 
class.  ..'e  believe  that  tills  question  was  raised  and  definite 
ly  settled  in  the  case  of  Dobyns  v.  Bank  of  Ava  (Springfield 
Court  of  Appeals  1936),  99  S.  W.  (2d)  495.  In  deciding  tills 
case  the  court  In  effect  held  that  all  of  Chapter  38  is  con- 
strued together.  Ava  was  a city  of  the  fourth  class  and  had 
failed  to  comply  with  the  terms  of  what  Is  now  Section  7821, 
providing  for  the  establishment  of  a depository.  v<e  quote 
from  the  opinion  of  the  court  at  1.  c.  497  as  follows: 


"There  is  practically  no  dispvite  as  to 
the  facts  In  tills  case;  the  only  con- 
tention being  as  to  whether  section 
7676,  H.  S.  Ho.  1929  (ho.  St.  Ann,  Sec. 
7676,  p.  6046),  is  applicable  and  con- 
trolling In  this  case. 

"Vi#;,  are  of  the  opinion  that  section  7676, 

R.  S.  ho.  1929,  does  apply  and  is  control- 
ling in  this  case,  and  applies  to  all 
cities  owning  and  operating  waterworks, 
under  the  provisions  of  article  31,  chap- 
ter 38,  R.  3.  Ho.  1929  (section  7641  et 
3eq.  (Ho.  3t.  Ann,  Sec.  7641  et  seq.,  p. 
6030  et  3eq.)).  Section  7641,  R.  S.  Ho. 

1929  (ho.  St.  Ann.  Sec.  7641,  p.  6030), 
which  is  the  statute  empowering  cities 
to  operate  and  own  waterworks  plants, 
states  that  'the  city  council  of  any  city, 
town  or  village  in  this  state  shall  have 
power  to  erect,  maintain  and  operate  water- 
works, or  to  acquire  waterworks  by  purchase 
and  to  operate  and  maintain  tlie  3ame,  and 
to  supply  the  inhabitants  thereof  with 
water.’  The  right  of  a city  to  own  water- 
v/orks  plants  is  governed  by  article  31, 
chapter  30,  R.  S.  Ho.  1929.  This  gives 
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any  city,  town,  or  village  the  right 
to  operate  a waterworks  system,  and 
therefore  would  apply  to  the  city  of 
Ava. 

"section  767G  is  a part  of  chaptor  33, 
article  31,  and  provides  that  the  funds 
shall  be  deposited  In  a depository 
selected  a3  provided  by  article  4 of 
chapter  33  (section  6719  ot  seq.  (lie* 

3t.  Ann.  Sec,  6719  et  seq.,  p.  5587  et 
seq.)).  T/hile  it  is  true  that  article 
4 of  chapter  33  applies  only  to  cities 
of  the  third  class,  and  is  not  mandatory 
in  its  terms,  however,  article  4,  c hap- 
ter  38,  R.  S.  Mo.  1929,  is  merely  refer- 
red to  in  section  7676  to  provide  the 
method  by  which  the  depository  must  be 
chosen.  Section  7676  makes  it  mandatory 
that  a depository  shall  be  selected.  It 
states  * there  shall  be  selected  a deposi- 
tory for  the  funds  of  the  waterworks 
system  in  the  manner  as  provided  by  arti- 
cle 4 of  chapter  38,  R.  S.  1929.'  Un- 
doubtedly section  7676  makes  the  selection 
of  a depository  mandatory  on  all  cities, 
towns,  and  villages  owning  and  operating 
waterworks,  under  article  31,  chapter  38, 
and  merely  refers  to  article  4,-  chanter 
38,  to  Give  the  method  and  procedure  to 
be  followed.  In  selecting  the  depository. 

"We  are  therefore  of  the  opinion  that, 
the  depository  not  having  been  selected, 
in  accordance  with  the  statute,  section 
7676,  whioh  Is  a mandatory  statute,  the 
bank  bocaie  a trustee  ex  maloficio,  be- 
cause tire  deposit  was  unlawful,  *" 


Under  this  decision  it  is  necessary  that  the  terms  of  Section 
7821  be  complied  with.  It  Is  possible  that  this  section 
could  be  complied  with  by  establishing  the  depository  and 
when  funds  have  accumulated  that  a warrant  be  drawn  on  the 
depositor;”,  signed  by  the  president  of  the  board  and  counter- 
signed by  the  mayor,  and  payable  to  the  city,  thereby  trans- 
ferring the  funds  from  the  Board  of  ihibllc  Works  depositor;” 
to  the  city,  and  then  allow  the  city  to  pay  the  bills.  This 
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procedure  probably  should  be  followed  In  the  event  that  an 
ordinance  providing  for  the  payment  of  bills  by  the  Board 
of  Public  Lorks  has  not  been  enacted* 

The  sections  above  quoted  give  broad  powers  of  control, 
management  and  operation  to  the  Board  of  Public  .'.orks  when 
established,  and  raakos  it  mandatory  that  a depository  be 
selected  and  provides  for  bonds  to  be  given  by  the  members 
of  the  board,  and  that  hooka  be  kept  and  submitted  to  the 
city  council*  It  is  even  required  that  the  warrants  be 
signed  by  the  president  of  the  board  and  countersigned  by 
the  mayor,  and  then  provides  for  such  othor  powers  os  nay 
be  prescribed  by  ordinance.  It  seens  that  Section  7802  does 
not  make  it  mandator  that  the  bills  be  allowed  and  paid  b 
either  the  board  of  public  works  or  the  city  council,  but  if 
the  board  of  public  works,  under  propor  ordinance,  attempts 
to  pa-"  the  bills  and  salaries,  it  is  mandatory  that  they 
follow  the  same  procedure  cs  that  followed  by  the  city  in 
the  allow® co  and  pa  men t cf  bills  and  salaries. 


L.  : CL'  SIlN 


It  Is,  therofore,  the  opinion  of  thi3  department  that 
funds  collected  by  the  Board  of  rublic  v orks  from  the  opera- 
tion of  public  utilities  of  the  city  must  first  be  deposited 
in  a depository,  sleeted  as  provided  In  Section  7821,  R.  S. 
l«o,  1939,  an  , if  proper  ordinance  has  been  duly  passed  by 
the  city  council,  the  Board  of  ^u  lie  .orks  may  then  pay 
bills  subject  to  the  provision  of  said  ordinance.  If  no 
ordinance  providing  for  the  pa  men t of  bills  by  the  Board 
has  b en  enacted  then  tho  funds  may  be  transferred  b:  warrant 
from  the  Board  of  Public  *Vorka'  depositor  to  the  City 
Special  Light  Plant  Fund.  And,  In  this  event,  the  bills 
would  be  allowed  and  paid  by  t^e  City  Council. 

Respectfully  submitted. 


A*  PROV’rlD: 


L V A.  PI  LITTE 
Assistant  Attorney  General 


tY  rcKI TTRICE 
A t tor no y-Gener al 


LAP* CP 


TAXATION:  The  lien  for  taxes  imposed  on  insurance  on  tax- 

able property  by  the  provisions  of  Section  11173 
is  applicable  to  the  City  of  St.  Louis  and  St. 
Louis  County. 


July  17,  1943 


Honorable  Lawrence  Presley,  Counsel 
Insurance  Department 
Jefferson  City,  Missouri 


Dear  Mr.  Presley: 


This  is  in  reply  to  yours  of  reoent  date  wherein  you 
submit  the  following  statement  and  request: 


"This  Department  has  frequent  inqui- 
ries as  to  whether  the  lien  imposed  by 
Seotion  11173,  Revised  Statutes  of  Mis- 
souri, 1939,  upon  the  nrooeeds  of  insurance 
polioies  for  tax  liability  applies  to  the 
City  of  St.  Louis  and  St.  Louis  County  and 
also  the  oities  and  towns  located  in  St. 
Louis  County.  It  appears  to  us  that  the 
lien  imposed  by  Seotion  11173,  suura,  does 
not  apply  in  these  communities  by  virtue  of 
Section  11201,  R.  S.  Mo.,  1939.  The  in- 
quiries that  have  oor-ie  to  us  to  date  are 
substantially  in  the  following  form: 

"1.  A fire  loss  occurs  in  the  City  of  St. 
Louis,  Missouri,  which  is  covered  by 
a ! 1000.00  insurance  policy,  and  the 
loss  exceeds  £500.00.  Some  State 
and  City  taxes  are  unpaid  for  the 
last  two  years.  Do  these  taxes  or 
any  part  of  them  beoome  a lien  upon 
the  insurance  money  due  under  the  po- 
licy? 

"2.  A fire  loss  occurs  in  the  County  of 
St.  Louis,  Missouri,  which  is  covered 
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by  a $1000.00  insurance  policy, 
and  the  loss  exceeds  500,00, 

Some  State  and  City  taxes  are  un- 
paid for  the  last  two  years.  Do 
these  taxes  or  any  part  of  them 
become  a lisn  upon  the.  insurance 
money  due  under  the  policy? 

"3.  A fire  loss  occurs  in  Clayton, 
Missouri,  in  St.  Louis  County, 
which  is  oovared  by  a $1000.00 
insurance  policy,  and  the  loss 
exoeeds  ; 500.00.  Some  State  and 
City  taxes  are  unpaid  for  the 
last  two  years.  Do  these  taxes 
or  any  part  of  them  become  a lien 
upon  the  insurance  money  due  un- 
der the  policy? 

"4.  It  would  appear  that  under  Sec- 
tion 11173  B.  S.  lib.  1939,  a lien 
attaches  to  the  insurance  monoy, 
but  it  also  appears  that  this  lien 
does  not  apply  In  the  City  of  St. 
Louis  and  in  St.  Louis  County  un- 
der and  by  virtue  of  Section  11201 
E.  S.  Mo.  1939.  Does  Section  11201 
E.  S.  Mo.  1939  also  repeul  the  Jones- 
Munger  Law  in  so  far  as  the  cities 
or  towns  located  In  St.  Louis  County 
are  concerned?" 


Section  11201  B.  S.  Mo.,  1939,  to  which  you  refer  pro- 
vides as  follows: 


"All  sections  or  parts  of  seotions  in 
conflict  vrith  seotions  11183  to  11199, 
both  inclusive,  shall  be  and  the  same  are 
in  so  far  as  they  conflict  with  these 
said  seotions  or  apply  to  oounties  and 
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cities  not  within  a county  herein  des- 
cribed, hereby  repealed,  and  specifi- 
cally an  act  of  the  5 if ty- seventh  Gen- 
eral Assembly,  General  Session,  as 
found  on  pages  425  to  449  inclusive, 
Lav;s  of  Jissouri,  1933,  and  amendments 
thereto,  as  they  may  ap.ly  to  counties 
and  cities  not  ..ithia  a county  which 
now  have  or  aay  hereafter  have  a popu- 
lation in  excess  of  700,000  inhabitants 
and  counties  containing  not  les3  thou 
200,000  and  not  more  than  400,0.00  in- 
habitants 


This  section  has  boon  before  the  court  in  Hull  v. 
Bauman,  131  3.  T.V . 2d  721,  and  Roberts  v.  Benson,  143  S.  W. 

2d  1058,  wherein  its  constitutionality  -.fa3  under  consider- 
ation, but  your  question  uas  not  considered  in  those  cases. 

Section  11173  E.  3.  'To.,  19  J9 , providing  for  collecting 
of  taxes  on  property  which  has  been  destroyed  by  making  such 
taxes  a lien  on  the  insurance  on  such  property  was  Section 
9965  by  the  -ict  of  the  57th  General  Assembly,  known  as  the 
Jone3-TTunger  Act.  Thi3  act  v;^s  tuaondod  in  1935,  Laws  of 
1935,  page  402,  but  so  far  as  your  question  is  concerned  the 
amendment  did  not  ch~n~c  the  situation. 


Said  Section  11201,  supra,  ms  eno.otod  in  1939,  Lav/s 
of  1939,  page  07''.  : ron  an  examination  of  the  title  to 

this  ccA  and  tho  ^ct  itself,  and  considering  the  purposes 
of  the  act  it  seams  that  the  prime  purpose  was  to  take  cer- 
tain citios  and  counties  therein  described  out  from  under 
the  provisions  of  the  portion  of  the  Jones-kunger  Act  rela- 
ting to  procedure  for  collect in  delinquent  taxes  and  re- 
store to  then  th  old.  system  of  collecting  delinquent  taxes 
by  suit.  Section  11201  contains  some  language  which  might 
lead  one  to  think  that  any  portion  of  the  Jones-Munger  Act 
and  its  amendments  which  applies  to  cities  and  counties 
described  in  said  section  is  repealed  in  so  far  as  they  ap- 
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ply  to  such  cities  or  counties.  However,  from  an  examination 
of  the  title  to  the  1939  act  which  contains  Section  11201,  su- 
pra, it  will  be  seen  that  the  act  only  amended  the  Jones-iiun- 
ger  Act  and  repealed  n * * all  conflicting  acts  and  parts  of 
acts,  » * " Since  said  3ection  li&01  is  somewhat  amLi  ous 
on  the  creation  of  whether  or  not  it  was  the  intention  of  the 
lawmakers  to  repeal  all  of  the  Jones-iunger  Act  which  aoplied 
to  the-  cities  and  counties  described  therein,  or  only  that  por- 
tion of  the  act  which  was  in  conflict  wi th  the  1939  act,  then 
we  can  refer  to  the  title  of  the  1939  act  to  ascertain  its 
meaning.  In  Holder  v.  21ms  Hotel  Co.,  92  S.  W.  2d  620,  104  A. 
L,  R,  337,  and  Weyer  Co.  v.  Unemployment  Compensation  Commis- 
sion, 152  S.  W.  2d  134,  the  court  held  '.hat  the  title  to  the 
act  may  he  considered  as  giving  the  legislative  intention,  if 
provisions  contained  in  the  body  thereof  are  expressed  in  am- 
biguous language.  The  title  to  the  19c9  act  clearly  indicates 
that  it  was  the  intention  of  the  lawmakers  to  amend  the  Jones- 
iiunger  Act  and  repeal  any  uortion  of  it  or  any  other  law  which 
is  in  conflict  with  the  1959  act. 


To  give  Section  11201,  supra,  a construction  that  all  of 
the  provisions  of  the  Jones-Aunger  Act  that  apply  to  the  cities 
and  counties  therein  described  are  repealed  would  be  making  the 
provisions  oi  Section  11201  broader  than  the  title  because  the 
title  only  repeals  the  portions  of  the  Jonts- hunger  Act  tliat 
are  in  conflict  with  the  1939  act.  Such  a construction  would 
make  the  section  in  violation  of  Section  28,  Article  IV  of  the 
Constitution,  which  requires  the  subject  of  the  act  to  be 
clearly  expressed  in  Lhe  title. 


In  the  case  of  State  ex  in t,  <Aajor  v.  Amick,  152  S.  W, 
591,  the  court  announced  a principle  which  is  applicable  here, 
i- y this  principle  repeals  by  implication  are  not  favored;  and, 
where  two  statutes  cover  in  whole  or  in  part  the  same  matter, 
it  is  the  duty  of  the  court  to  harmonise  them,  if  nossible, 
and  so  give  effect  to  both  as  though  they  constituted  one  act. 


Section  11173,  supra,  may  be  classed  as  a general  statute 
and  it 8 provisions  can  aoply  with  or  without  the  Jones-Ainger 
Act  or  the  1939  act,  supra. 
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Applying  tus  ioregoing  provisions  ana  principles  it  is 
the  opinion  oi'  t^iB  ^epai  truer  t that  the  provisions  oi  Lection 
11173  fi.  S.  do,t  proviaing  the  Hianner  oi  collecting  ta- 

xes on  insured  propel  ty  which  lias  been  destroyed,  applies  to 
all  cities  and  counties  in  thlc  state. 


Resoectfully  submitted. 


. 

Assistant  Attorney-General 


- . • X t - illLXU 

assistant  Attoirey--e:.eral 


APPBOVLL: 


ROY  MoKITTRlwh 

Attorney-  -eneie  1 
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i ■ IS:  Cleric  shall  notify  judges  of 

vErlT  IN:  their  selection  to  act  at  election 
of  delegates  to  Constitutional 
Convention. 

__________  - j -arth"  8T,  1J43-  - --  --  --  --  --  -- 


Hr.  •* . Oliver  Rasch 
prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 


Dear  Sir: 


/ 

S)  > 

V 


Tills  is  in  reply  to  yours  of  recent  date,  wherein 
you  submit  the  following  question: 


"After  the  judges  liave  been  selected, 
as  provided  for  in  the  case  of  a 
general  election,  how  and  by  whom 
should  they  be  notified"" 


Under  Section  11603,  R.  S.  Mo.  1939,  the  judges  of 
the  election  for  delegates  to  the  Constitutional  Conven- 
tion are  selected  in  the  manner  provided  by  law  for  general 
elections.  Under  Section  11499,  R.  S.  Mo.  1939,  it  is  pro- 
vided tliat  judges  for  general  elections  shall  be  appointed 
by  the  county  court.  We  do  not  find  any  statute  directing 
the  cleric  of  the  county  court  to  notify  such  judges  of 
their  selection,  however,  we  think  that  the  county  court, 
under  its  inherent  power,  would  liave  authority  to  direct 
the  clerk  of  that  court  to  send  out  notices  of  such  selec- 
tion. 


The  county  court  is  a court  of  record,  (Section  36, 

Art.  VI  of  the  Constitution  of  Missouri).  Since  an  early 
day  in  the  history  of  this  state,  the  rule  lias  been  adopted 
and  applied  that  every  court  of  record  lias  inherent  power, 
independent  of  any  statute,  to  make  rules  for  the  transaction 
of  Its  business.  RIsher  v.  Thomas,  2 Mo.  98. 
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It  is  well  known  that  it  has  been  a practice  of  all 
county  clerics  to  notify  judges  of  election  of  their  appoint- 
ment. In  the  absence  of  a statute  directing  the  clerk  to 
give  this  notice,  then  the  county  courts  nay,  by  order, 
direct  the  service  of  such  notice. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that 
the  respective  county  courts  may  direct  the  county  clerks 
to  notify  the  judges  of  election  of  their  appointment  as 
judges  for  the  Constitutional  Convention  election,  and,  under 
such  order  it  is  the  duty  of  the  clerk  to  give  notice  thereof. 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney-General 


APPROVED : 


Attorney-General 
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SHERIFF:  Bond 


County  court  liable-  for  premium 
on  surety  bond  when  approved  by 
county  court. 


April  6,  1945 

p1 

Honorable  Curtis  J.  '^uimby 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  iissouri 


Dear  Sir : 


We  are  in  receipt  of  your  request,  under  date  of 
April  2,  1943,  for  an  opinion  relative  to  the  question 
of  whether  or  not  a surety  bond,  given  by  a sheriff 
is  governed  by  Section  3238  l . S.  Missouri,  1939.  lou 
also  suggest  that  since  the  bond  of  a sheriff  is  approved 
by  the  circuit  Judge,  and  not  by  the  county  court,  that 
the  county  should  not  be  liable  where  the  sheriff  elects 
to  give  a surety  bond,  under  Section  3238,  supra,  and 
the  county  court  approv  s said  bond. 

Section  3238  h.  S.  Missouri,  1939,  partially  reaus 
as  follows : 


"V.henever  * * # any  officer  of  any 
county  of  this  state,  * -*  * shall 
be  required  by  law  of  this  state, 
or  by  charter,  ordinance  or  resolution, 
or  by  any  order  of  any  court  in  this 
state,  to  enter  into  any  official  bond, 
or  other  bond,  he  may  elect,  with  the 
consent  and  approval  of  the  governing 
body  of  such  state,  department,  board, 
bureau,  commission,  official,  county, 
city,  town,  village,  or  other  political 
subdivision,  to  enter  irto  a surety  bond, 
or  bonds,  with  a surety  company  or  surety 
companies,  authorized  to  do  business  in 
the  state  of  Missouri  and  the  co3t  of 
every  such  surety  bond  shall  be  paid  by 
the  public  body  protected  thereby." 
(Underscoring  ours.) 
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Section  13127  R.  S.  Missouri,  1939,  reads  as 
follows : 


"livory  sheriff  shall,  within  fif- 
teen days  after  he  receives  the 
certificate  of  his  election  or 
appointment,  "ive  bond  to  the 
state  in  a sum  not  less  than  five 
thousand  dollars  nor  more  than  fifty 
thousand  dollars,  with  sureties  ap- 
proved by  the  circuit  court,  condi- 
tioned for  t} e faithful  discharge  of 
his  duties;  which  bond  shall  be  filed 
in  the  office  of  the  clerk  of  the  cir- 
cuit court  of  the  county.” 


Under  Section  13127,  supra,  the  sureties  on  a sheriff's 
bond  must  be  approved  by  the  circuit  court.  Ihere  is  nothing 
said  as  to  the  giving  of  a surety  bond  in  that  section,  and 
under  Section  3238,  supra,  which  is  a later  section,  if  the 
county  court  agrees  to  the  giving  of  a surety  bond  by  the 
sheriff  then  it  is  only  necessary  that  the  circuit  court  ap- 
prove the  surety. 

The  sheriff  is  a county  officer.  It  was  so  held 
in  the  case  of  State  v.  Williams,  114  S.  W.  (2d)  98,  Pars. 
7-8,  where  the  court  said* 


"A  sheriff  i s indeed  a 'public  offi- 
cer.' We  hold  he  Is  a 'county  officer' 
within  the  meaning  of  t i is  section. 

The  statements  in  State  v.  linn,  4 Mo. 
App.  347  and  State  ex  rel.  Attorney 
Oer.eral  v.  . cnee,  69  iio,  504,  to  the 
effect  that  a sheriff  is  a state  offi- 
cer are  mere  obiter  dicta.  In  State 
ex  rel.  i.olmes  v.  Dillon,  90  o.  229, 

2 S.  W.  417,  we  held  that  the  words 
'state  officer'  as  used  in  the  consti- 
tution were  Intended  to  refer  to  such 
officers  whose  official  duties  and 
functions  are  co-extensIve  with  the 
boundaries  of  the  state  and  were  never 
intended  to  refer  to  a sheriff  whose 
functions  are  confined  to  his  county 
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and  who  is  commonly  known  and 
called  a county  officer.  e there 
distinguished  the  ^cKee  case,  supra, 
fie  again  ruled  that  a sheriff  is  not 
a state  officer  in  State  ex  rel.  Ben- 
der v.  Spencer,  91  Mo.  206,  3 S.  Y/, 
410,  and  anproved  the  above  holding 
in  the  holmes  case." 


Section  3238,  supra,  was  construed  in  the  case  of 
Motley  et  al.  v.  Callaway  County,  149  S.  *.  (2d)  875, 
1.  c.  876.  The  court,  in  that  case,  in  commenting 
on  the  section  said: 


"Public  funds  have  long  been  used  to 
furnish  public  officers  with  office 
space,  stationery,  postage  stamps, 
and  office  supplies.  The  matter  of 
furnishing  bonds  is  surely  analogous. 

A bond  is  'in  effect  merely  collateral 
security  for  the  faithful  performance' 
by  an  officer,  a duty  he  owes  the  pub- 
lic in  any  event,  in  order  to  protect 
the  public  from  loss.  22  R.  C.  L.  497, 
sec.  176.  Personal  bonds  have  many 
known  disadvantages  and  deficiencies, 
which  it  is  unnecessary  to  ciscuss  here. 
The  Legislature,  no  doubt  taking  notice 
of  the  results  of  some  of  these  during 
recent  depression  periods,  considered 
that  surety  company  bonds  could  give 
better  protection  to  public  funds  in 
the  custody  of  public  officers.  It, 
therefore,  authorized  such  a bond  for 
county  officers  if  the  officer  elected 
to  furnish  it  and  the  county  court  ap- 
proved it.  it  also  recognized  that  to 
require  an  officer  to  pay  the  premiums 
therefor  would  have  the  effect  of  re- 
ducing his  actual  net  compensation.  So 
when  consent  and  approval  for  the  ofli- 
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cer  to  purchase  such  a bond  at  pub- 
lic expense  was  given  in  advance  by 
'the  public  body  protected,'  it  was 
required  to  pay  the  cost.  Ao  one  has 
ever  cor  tended  that  payment  of  sala- 
ries to  officers,  instead  of  requiring 
them  to  collect  fees  from  those  to  whom 
they  render  service,  is  not  a public 
purpose.  *e  see  no  difference  in  prin- 
ciple between  the  use  of  public  funds 
in  payment  of  officers'  salaries  ar d 
authorizing  their  use  to  pay  bond  prem- 
iums, instead  of  requiring  the  officer 
to  pay  these  himself;  or  to  beseech 
other  private  citizens  to  personally 
guarantee  his  faithful  performance.  It 
will  not  always  be  in  the  public  interest 
to  create  a situation  in  which  a public 
officer  may  be  placed  under  greater  ooli- 
gations  to  certain  private  citizens  (who 
furnish  his  bond)  than  to  the  public  gen- 
erally. At  least,  we  think  it  is  within 
the  discretion  and  authority  of  the  Legis- 
lature to  sayrtiich  is  the  best  public  pol- 
icy. * * * * * 

The  1937  Act  only  authorized  the  county 
to  make  an  agreement  for  this  type  of  bond, 
and,  if  it  did  so  in  advance,  to  pay  for 
it  when  it  was  furnished.  * *«•*#*," 


Under  the  last  quotation  it  specifically  held  that 
the  1937  Act,  which  is  now  Section  323b,  supra,  only 
authorized  the  county  to  make  an  agreement  for  this  type 
of  bond,  and,  if  it  did  so  in  advance,  to  pay  for  it 
when  it  was  furnished.  The  question  as  to  who  approves 
the  bond  is  i ot  in  issue  under  this  section.  The  only 
question  is,  whether  or  not  the  governing  body,  which 
in  this  case  is  the  county  court,  makes  an  agreement  for 
this  type  of  bond.  The  bond  of  a county  collector  is 
partially  approved  by  the  state  auditor,  but,  neverthe- 
less, the  county  collector  is  a county  officer,  and, 
if  the  county  court,  upon  the  election  of  the  county 
collector  to  give  a surety  bond,  approves  such  a bond, 
they,  as  the  governing  body  of  the  comity  are  liable 
for  the  premium,  providing  the  election  and  approval 
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is  made  before  the  furnishing  of  the  bond. 


cor.CLUSio: 


It  is,  therefore,  the  opinion  of  this  department, 
that  if  a sheriff  elects  to  give  a surety  bond  ir  stead 
of  a personal  bond  with  sureties  approved  by  the  cir- 
cuit court,  and  the  county  court,  which  is  the  govern- 
ing body  of  the  county  approves  the  giving  of  such  a 
bond  in  advance,  the  county  court  will  be  liable  for 
the  premium. 

It  is  further  the  opinipn  of  this  department,  that 
Section  3238  R.  &.  Missouri,  1939  is  only  an  act  au- 
thorizing the  county  to  make  an  agreement  for  the  giving 
of  a surety  bond,  and  If  it  agrees  to  such  a procedure 
in  advance,  to  pay  for  it  when  it  is  furnished. 


Respectfully  submitted 


W.  J.  HJRKk 

Assistant  Attorney  General 


AP  ROVED  BY: 


ROY  McKITTRICK 

Attorney  General  of  Missouri 
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SCHOOLS:  Where  pupils  of  a district  not  maintaining,  ol  high 

school  attend  high  school  in  another  district,  under 
Sec.  10458,  R.  S.  1939,  such  district  is  legally- 
obligated  to  pay  tuition  of  such  pupils  even  though 
they  are  orphans. 


January  19^3 


Mrs.  ..da  .eynolcts 
County  superintendent 
Huntsville,  Missouri 


rear  Mrs.  :eynolas: 


V/e  have  your  letter  of  the  i,0th,  in  v.hioa  you  submit 
the  following  request  for  an  opinion: 


’•Will  you  please  give  me  a ruling,  on  the 
following: 


hi0h  school  stilueat  from  a rural 
school  iii  .,udrain  county,  whose 
mother  is  aeau  but  wuose  father  is 
lining,  is  uttenuing  ularK  ai^h 
School  ia  aanuolph  county. 

The  rtUdi-ain  county  school  has  re- 
fuseu  to  pay  tuition,  saying  the  boy 
is  an  orphan  auu  entitled  to  attend 
an y school  in  the  state  without  pay- 
ing tuition. 

"x.s  the  .tuurain  Cou nty  jupei-intenaent  and  I 
have  not  agreed  on  the  interpretation  of  the 
law,  I felt  it  best  to  refer  to  you  for  set- 
tlement 


The  question  you  submit  evidently  arises  from  different 
interpretations  of  Sections  10o40  one  104oo,  n.  o.  ..issouri, 

19o9 . We  3hal  1 , therefore,  discuss  tuese  tv„o  sections. 

section  luo^.0,  in  enumerating  tue  powers  ox  school  cobras, 
reaus  in  part  us  follows: 
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" * * * '^hey  shmll  also  nave  the  power 
to  suspend  or  expel  a pupil  for  conuuot 
tenuin_  to  the  demoralization  or  the 
school,  -fter  notice  '.no  a hearing  upon 
charges  prei’erreu,  „au  nay  admit  pupila 
not  residents  within  the  uistriot,  and 
prescxibe  the  tuition  l'ee  to  be  paiu  by 

i • •;,  except  as  provided  for  in  Jec- 

tion  10458,  a.  J.  19o9;  Provideu , that 
tiie  following  children,  If  they  be  un- 
able to  pay  tuition  shall  have  the  privi 
ie^e  or  atten.  in_  school  in  jay  district 

ii  this  state  in  which  they  nay  have  a 
permanent  or  tempo i ry  ij^e:  jfirst, 
orphan  c:  iluren;  second,  children  bound 
as  .apprentices;  third,  children  with 
only  one  parent  living,  und  fourth, 
chilaren  whose  parents  uo  .ot  contribute 
to  their  bu  port: 


This  statute  clearly  provides  that  the  school  board  of 
a uistrlct  canitOt  require  tuition  of  orphans  or  cnilaren  with 
only  one  parent  livinu,  wuo  are  unable  to  pey  tuition,  before 
allowing  such  children  to  atteixd  the  schools  of  the  ulst^ict. 
It  should  be  notau  that  niu  section  authorizes  the  senool 
uoard  "to  a uml t upils  not  residents  witnin  the  district. ’• 

This  couTa  mean  nothing  else  than  allowing  pupils  not,  resi- 
dent in  the  ui strict  to  uttond  tue  3cnool  or  schools  of  tue 
aistrict.  Tuition  is  a fee  ch.rt.ea  by  one  school  district 
to  allow  30noone  to  attend  school  therein  who  is  not  entitled 
as  a matter’  of  right  to  attend  such  school.  The  law  (jeotion 
10840)  has  seen  fit  to  allow  orphans  ana  children  with  only 
one  parent  living,  wno  ^re  unable  to  pay  tuition,  to  attend 
tne  school  of  any  uistriet  in  union  they  n^ve  a permanent  or 
temporary  home.  guch.  cnilaren  ±ul  ht  ^^ve  ^ nose  within  a 
district  eiiu  yet  not  oe  letjlal  resiaents  of  ^uch  district,  but 
in  rine  vdth  txie  general  policy  Oj.  tne  state  to  diffuse  educa- 
tion as  freely  as  possible,  tnis  provision  a^s  oeen  xoade  to 
remove  any  inaction  as  to  the  right  Oi  3uoh  cnilaren  to  nave 
the  advantages  of  free  puoiic  schools. 

It  sxxoulu  oe  ooservea  tnat  tne  cnilaren  provided  for 
ixx  tiuia  section  are  not  privileged  to  attend  any  scnool  tney 
cnoose  without  puyin0  tuition,  but  are  per  mi ttea  to  attend 
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only  tile  school  ol  tile  uistrict  in  wnioh  tney  have  a per- 
manent or  temporary  nome.  fhe  ohiiu  involveu  in  your  case 
is  not  seeking  to  attend  n sonool  in  tne  uistriot  in  which 
he  has  u permanent  or  temporary  home,  cut  is  seeking  to 
uttenu  (aiiu  is  attenuiu j a sonool  01  anothex*  ai strict, 
tuat  is,  a school  in  a ui strict  in  which  he  uoea  not  have 
a some.  Therefore , the  provisions  oi  Section  10o40  ho  not 
apply  to  him  at  all  since  he  uoea  not  coxae  vithin  the  class 
ol  oailureu  exempt eu  from  payment  of  tuition,  so  far  as 
Section  10o40  is  conoerneu,  tne  pupil  you  in.uire  about 
ooulu  be  required  to  pay  tuition  to  tne  olark  High  oonool 
even  though  he  were  uu  orphan  and  unuble  to  pay  his  own 
tuition. 

However,  the  matter  of  tuition  in  tne  case  you  submit 
is  governed  by  section  11K5S  of  tne  statutes,  \ hi  on  reads 
in  part  as  follows: 


,fThe  board  of  uirector3  of  each  and 
every  school  uistrict  In  this  state 
tin.t  does  not  maintain  an  approved 
hi^h  scnool  offering  work  through  the 
twelfth  graue  shall  pay  the  tuition  of 
each  and  every  pupil  resident  therein 
who  has  completed  the  work  of  the  high- 
est grade  offeree  in  the  sonool  or 
schools  or  sain  district  and  attends 
an  approved  nign  school  in  mother  dis- 
trict of  the  same  or  . n adjoining  county, 
ox*  an  approved  nigh  school  maintained  in 
connection  with  one  of  tne  state  institu- 
tions of  ni._pier  learning,  wnere  work  of 
one  or  more  nigher  grades  is  offered; 


We  assume  that  tne  pupil  you  inquire  uoout  has  com- 
pleted the  highest  grace  offered  in  nis  hoiae  district  md 
that  such  district  does  not  maintain  an  approved  nigh  school 
offering  work  tnrou^n  the  twelfth  grace . guoh  child  is, 
therefore,  entitled  to  attend  an  approved  high  school  in 
another  uistrict  of  Audrain  County  or  of  uny  adjoining  county, 
handolph  County  aujoins  ..uurain  County,  and  nance  the  pupil 
C6Lu  elect  to  attend  Clark  High  School  of  hanuolph  county. 


lira 


..d^  Reynolds 


-■<*- 


Jan.  22,  1943 


gain  geotion  10453  puts  t tie  liability  for  tae  tuition  for 
sued  pupil  ou  tiie  district  of  hi3  residence,  to-wit,  tne 
Auux’ain  aounty  scnool.  Notuin0  is  saiu  iu  said  section 
about  a district  not  being  liable  fox*  tae  tuition  of  an 
orphan  onild  ox*  of  a ay  otner  cailu,  out  s^.ia  section  plain- 
ly says  tnat  the  district  onall  ”puy  tne  tuition  of  each  and 
every  pupil  x*esiuent  therein”  who  attends  the  high  school  of 
some  other  distx'ict  of  the  sou-e  or  an  adjoinin^  county.  Thi 
provision  would  clearly  include  tne  pupil  you  inquire  aDout. 

* 

gala  gection  10458  provides  a complete  scheme  for  tui- 
tion anu  its  payment.  The  ju.reme  Court  of  this  State  has 
so  neld.  In  the  Cu3e  of  3tate  ex  rel.  v.  gohool  district, 
335  tio,  bOo,  74  3.  . I ..a)  aO,  1.  c.  33,  the  Jourt , 

in  discussing  thi3  provision  of  the  law,  said: 


"ttow,  althouga  3 action  Id  contains  no 
express  provision  that  a nonresiuent 
pupil  shall  not  be  required  to  pay  tui- 
tion, it  does  provide  a complete  -ml 
apparently  e clu3ivo  30heue  for  its  pay- 
ment. /list,  It  unequivocally  requires 
the  disti'ict  of  residence  to  l italics 
ours)  * pay  the  tuition  of  each  ..nu  every 
pupil  resident  therein  wITo  nan  completed 
the  work  of  the  highest  grade  offered  in 
the  school  or  schools  of  said  district 
ana  attends  an  approved  high  school  in 
another  uistrlct  of  the  some  or  an  ad- 
joining county  where  work  of  one  or  more 
higher  ,rudes  is  offerer.’  * * * * • 
a complete  scheme  for  the  payment  of  the 
tuition  of  nonresident  pupils  thU3  hav- 
in_  been  proviueu,  we  oeunot  escape  the 
conclusion  th  t it  was  intended  to  be  ex- 
clusive .na  that  respondents  are  without 
power  to  charge  tuition  in  ~ny  other  way. 

* * 4-  * 
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It  is,  therefore,  Uie  opinion  of  this  office  that  a 
school  uistrict  which  uoes  not  uaintuin  un  approved  high 
school  offering  work  through  the  twelfth  gr&ae  is  le0ally 
obliguteu  to  pay  the  tuition  of  each  ana  every  pupil  resi- 
dent therein  who  hu3  completed  the  work  of  the  highest 
graue  offered  in  the  school  or  schools  of  said  di strict 
anu  who  attenas  an  approved  ui^h  school  in  another  district 
of  the  staue  or  an  adjoining,  county,  evun  though  such  pupil 
or  pupils  are  orphans  or  have  only  one  parent  living. 


Iie3pectf ully  submitted 


ILuLkY  H. 

assistant  attorney  General 


..PPhOVhJ: 


HOY 

attorney  General 
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f ; School  Boar»d  mry  contract  with  a Superintendent 

: of  Schools,  for  more  than  one  year. 

SCHOOLS: 


December  17,  1943 


Bertha  Harrison  Reed 
Superintendent  of  Schools 
Jasper  County 
Carthage,  Missouri 


Dear  Madam i 


This  office  is  in  receipt  of  your  letter  of 
recent  date,  in  which  you  request  an  opinion  con- 
cerning the  power  of  a school  board  to  eleot  a 
superintendent  of  schools  for  a period  in  excess  of 
one  year. 

Omitting  oaptlon  and  signature,  your  request 
reade  aa  follows: 

"Again,  r.  McKittriok,  may  I ask  for  in- 
format  ion? 

"Is  it  within  the  legal  Jurisdiction  of  a 
school  board  to  eleot  a superintendent  of 
their  schools  for  a period  In  excess  of  one 
year?" 

Inasmuch  as  your  request  does  not  state  whether 
this  le  a common  school  district,  or  one  operating 
under  a six-member  board,  we  shall  proceed  on  the 
theory  that  your  inquiry  was  directed  to  the  three 
man  board. 

The  question  raised  in  your  letter  haB  been  one 
to  which  considerable  discussion  has  been  devoted. 

Due  to  the  fact  that  there  Is  no  statutory  prohibition 
preventing  the  employment  of  a superintendent  for 
more  than  one  year,  some  difference  of  opinion  has 
developed  concerning  a situation  where  a board  of 
directors  has  employed  a teacher  or  superintendent 
for  a period  extending  beyond  one  year. 
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Before  discussing  the  question  and  interpreting 
the  statutes  and  decisions  as  they  apply,  it  will  be 
both  pleasant  and  profitable  to  review  the  statutes 
as  they  apply  to  the  board  of  directors  and  their 
powers  as  enumerated  by  statute. 

V • 

Turning  to  section  10420,  R.  S.  Missouri,  1939, 
we  find  the  qualifications  of  the  board  of  directors. 
That  portion  of  this  section  useful  for  our  purpose 
reads  as  follows* 

"The  government  and  control  of  the  district 
shall  be  vested  in  a board  of  directors  composed 
of  three  members,  who  shall  be  citizens  of  the 
United  States,  resident  taxpayers  of  the  dis- 
trict, and  who  ehall  have  paid  a state  and 
county  tax  within  one  year  next  preceding  his,  her 
or  their  election,  and  who  shall  have  resided  in 
this  state  for  one  year  next  preceding  his,  her 
or  their  election  or  appointment,  and  shall  be 
at  least  twenty-one  years  of  age.  Said  directors 
shall  be  chosen  by  the  qualified  voters  of  the 
district  at  the  time  and  in  the  manner  prescribed 
in  section  10418  of  this  article,  and  shall  hold 
their  office  for  the  term  of  three  years,  and 
until  their  successors  are  elected  or  appointed 
and  qualified,  except  those  elected  at  the  first 
annual  meeting  held  in  the  district  under  the 
provisions  cf  this  chapter,  whose  term  of  office 
shall  be  for  one,  two  and  three  years,  respect- 
ively. ***«" 

Turning  now  to  that  section  of  the  statute 
devoted  to  the  power  of  the  board  to  employ  teachers, 
we  find  that  section  10342  reads  as  follows  * 

"The  board  shall  have  power,  at  a regular  or 
special  raoeting  called  after  the  annual  school 
meeting,  to  contract  with  and  employ  legally 
qualified  teachers  for  and  in  the  name  of  the 
district;  * * **  " 

In  construing  this  section,  we  find  that  the 
decisions  require  the  contraot  with  the  teachers 
must  be  In  writing,  but  that  it  need  not  conform 
to  all  of  the  formal  requirements  of  the  statute. 
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and  we  further  find  that  where  the  offer  and  accepta  nee 
of  the  teacher  and  the  board  has  been  written  into  the 
minutes  and  signed  by  the  clerk  of  the  board,  the 
contract  is  a valid  one. 

See  Boswell  v.  District, 10,  S.W.  (2d)  665 
Edward  v.  District, 297,  S.  W.  1001 
Massie  v.  District,  70  S.  W.  1108. 

Looking  now  to  that  portion  of  our  statute  devoted 
to  the  construction  of  the  teacher's  contract,  we  find  that 
at  section  10343,  R.  S.  Missouri,  1939,  this  language. 

"The  contract  required  in  the  preceding  section 
shall  be  construed  under  the  general  law  of 
contracts,  each  party  thereto  being  equally 
bound  thereby.*  * #" 

Directing  our  attention  now  to  authorities,  other 
than  our  own  statutes  and  decisions,  we  find  the  general 
rule  stated  in  clear  and  unmistakable  language  at 
24  R.  C.  L.  , 579: 

"In  the  absence  of  an  express  or  implied 
statutory  limitation,  a school  board  may  enter 
into  a contract  to  employ  a teacher  or  any 
proper  officer  for  a term  extending  beyond 
that  of  the  board  itself,  and  such  contract 
if  made  in  good  faith  and  without  fraudulent 
collusion  binds  the  succeeding  board.  It  has 
even  been  held  that  under  proper  circumstances 
a board  may  contract  for  the  services  of  an 
employee  to  commence  at  a time  subsequent  to 
the  end  of  the  term  of  one  or  more  of  their 
number  and  subsequent  to  the  reorganization  of 
the  board  as  a whole,  or  even  subsequent  to  the 
terms  of  the  board  as  a whole.  The  fact  that 
the  purpose  of  the  contract  is  to  forestall 
the  action  of  the  succeeding  board  may  not  of 
itself  render  the  contract  void.  * * *" 

The  decisions  within  this  state,  bearing  on  the 
question  under  consideration,  will  be  found  in  two 
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leading  Missouri  coses.  We  do  not  find  that  they 
have  been  overruled,  modified  or  criticized  and  they 
express  the  feeling  of  our  courts  on  this  question. 

In  Tate  v,  District,  23  SW  2d.  1013,  1.  c. 

1021  and  1022,  we  find: 

The  prevailing  weight  of  Judicial 

authority  on  the  subject  Is  thus  stated 
In  35  Cyc.  1079,  1080:  'In  the  absence  of 
a statutory  provision  limiting,  either 
expressly  or  by  Implication,  the  time 
for  which  a contract  for  employment  of  a 
school-teacher  may  be  made  to  a period 
within  the  contracting  s choolb oard • s or 
officers*  term  of  office,  such  board  or 
officers  may  bind  their  successors  In 
office  by  employing  a teacher  or  superintendent 
for  a period  extending  beyond  their  term  of 
office,  or  for  the  term  of  school  succeeding 
their  term  of  office,  provided  such  contract 
is  made  In  good  faith,  without  fraud  or  col- 
lusion, and  for  a reasonable  period  of  time; 
and  the  succeeding  boa^d  or  officers  cannot 
ignore  such  contract  because  of  mere  formal 
and  technical  defects,  or  abrogate  It  without 
a valid  reason  therefor."* 

"*  »•  •fi.he  prevallning  rule  is  sound,  and  is 
grounded  upon  good  sense  and  reaaon.  The 
contract  of  employment  between  plaintiff  and 
defendant  school  district,  here  in  contro- 
versy, cannot  be  held  to  be  void  or  illegal 
for  any  lack  of  power  or  authority  in  the 
then  board  of  directors  of  defendant  school 
district  to  make  such  contract  on  December  1&, 
1924.  The  eight-month  period  of  plaint iff *b 
employment  prescribed  by  said  contract,  oc- 
curring within  the  next  ensuing  school  year, 
cannot  well  be  said,  as  a matter  of  law,  to  be 
such  an  unreasonable  or  unusual  period  of 
employment  as  to  bespeak,  or  to  indicate,  fraud 
in  the  making  of  the  contract.  The  trial  court 
rightly  overruled  the  demurrer  to  plaintiff's 
petition,  and  rightly  refused  the  peremptory 
instruction  requested  by  defendant.  The  as- 
signments of  error  respecting  the  aforesaid 
actions  of  the  trial  court  must  be  denied,***'' 
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^he  other  lead'n  case,  Aslin  v,  Stoddard 
County,  106  S.  W*  (2d)  1.  c.  476.  In  this  case  the 
pronouncement  authorizes  e county  court  to  ejnploy 
a court  house  Janitor  for  a reasonable  time,  the 
performance  of  which  would  extend  beyond  the  term 
of  office  of  sone  of  the  members  of  the  court  • 

Quoting  from  this  decision,  Cooley,  Commissioner, 
had  this  to  say: 

" We  regard  said  case  of  ilanley  v.  Scott,  supra,  108 

Minn.  142,  121  N • W.  628,  29  L.  R.A.  (fl.S.)  652, 
as  In  point  and  as  being  soundly  reasoned. 

The  County  court,  as  we  have  said,  is  a continuous 
body.  It  represents  and  acts  for  the  county. 

In  making  contracts  it  may  be  said  to  be  the 
county.  Many  contracts,  proper  enough  and 
reasonable  as  to  the  time  of  performance,  can 
be  conceived  which,  of  necessity,  could  not 
bo  fully  performed  during  the  incumbency  of  all 
of  the  Judges  in  office  at  the  time  such  con- 
tracts were  made,  i'o  hold  such  contracts  Invalid 
and  the  court  powerless  to  make  them  simply 
because  some  membors  of  the  court  ceased  to  be 
members  thereof  before  expiration  of  the  period 
for  which  the  contract  was  made  might,  and  in 
many  instances  doubtless  would,  put  the  county 
at  disadvantage  and  loss  in  making  contracts 
essential  to  the  safe,  prudent,  and  economical 
management  of  its  affairs.  * » ** 

"In  our  opinion,  a countv  court  nas  power  to 
make  a contract  such  as  that  here  in  question, 
for  a reasonable  time,  the  performance  of 
which  will  extend  beyond  the  term  of  office  of 
some  member  or  members  cf  the  court.  V«e  so 
hold.**  • 
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CONCLUSION. 


From  the  above  and  foregoing,  we  therefore, 
conclude  that  the  board  of  direotora  of  a common 
school  district  me y contract  with  a superintendent 
of  schools  or  a teacher  for  more  than  one  year. 

7/e  further  conclude  that  a contract,  if  it 
be  for  a reasonable  time,  and  without  fraud  or 
collusion  may  extend  beyond  the  term  of  office 
of  some  of  the  members  of  the  board.  The  con- 
tract between  superintendent  and  the  board  is 
not  with  the  members  of  the  board  as  individuals, 
but  with  the  board  as  a continuing  body. 


Respectfully  submitted. 


L.  I.  MORRIS 

Assistant  Attorney  General 


LIMjLeC 


APPROVED: 


ROY  UcKITTRICK 

Attorney  General  of  Missouri 
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RECORDER  OP  DEEDS:  Cannot  charge  for  certified 

CIRCUIT  CLERK:  copies  of  papers,  but  may 

charge  fifty  cents  for  cer- 
tificate. 


February  9,  1943 


Mr,  irred  l«,  h llins 
Circuit  Clerk  and  Recorder 
Platte  County 
Platte  City,  Missouri 


Dear  £ir: 


This  is  in  reply  to  your  letter  of  February  5,  194o, 
which  cor  tains  the  following  request  for  an  opinion: 


"Please  advise  as  to  the  following 
questions, 

"Is  it  right  for  a Recorder  of 
needs  to  cnarge  for  making  certi- 
fied copies  of  Carriage  License, 
if  so  how  much,  if  not  why  rot? 

"Is  a Recorder  of  ^eeds  on  a 
salary  allowed  to  retain  fee3 
for  certified  copies  of  ary  rec- 
ord or  filing,  for  example,  certi- 
fying Chattel  Mortgages,  identi- 
fying notes. 

"Is  a clerk  of  the  circuit  Court 
on  a salary  allowed  to  retain  fees 
for  certified  copies  of  record  or 
filings,  other  than  record  of  cases 
out  on  Change  of  Venue?  If  so  in 
what  form  to  collect  and  account 
to  the  County." 
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Under  the  last  decennial  Federal  census,  the 
population  of  Platte  County  was  13862. 

The  salary  of  the  circuit  clerk  of  Platte 
County  is  governed  by  Section  13408  R.  3.  Missouri, 
1939,  which  partially  reads  as  follows: 


"The  clerks  of  the  circuit  courts 
of  this  state  shall  receive  for 
their  services  annually  the  fol- 
lowing sum.  * * * * * * * * * 
in  counties  having  a population 
of  ten  thousand  persons  and  less 
than  fifteen  thousand  persons, 
the  sum  of  seventeen  hundred 
( v 1700 ) dollars;  ******  * 
in  counties  having  a population 
of  seventeen  thousand  five  hun- 
dred persons  and  less  than  twenty 
thousand  persons,  the  sum  of  twenty- 
one  hundred  (v2100)  dollars;  in  coun- 
ties having  a population  of  twenty 
t:  ousand  persons  and  less  than  twenty- 
five  thousand  persons,  the  sum  of 
twenty- three  hundred  U2300)  dollars; 
****************  * * 
Provided,  it  shall  be  the  duty  of 
the  circuit  clerk,  who  is  ex  officio 
recorder  of  deeds,  to  charge  and 
collect  for  the  county  in  all  cases 
every  fee  aocrulng  to  his  office  as 
such  recorder  of  deeds  and  to  which 
he  may  be  entitled  under  the  pro- 
visions of  section  13426  or  any  other 
statute,  such  clerk  and  ex  officio 
recorder  shall,  at  the  end  of  each 
month,  file  with  the  county  clerk 
a report  of  all  fees  charged  and 
accruing  to  Ms  office  during  such 
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month,  together  with  the  names 
of  persons  paying  such  fees, 
it  shall  be  the  duty  of  such  cir- 
cuit clerk  and  ex  oflicio  recorder 
of  deeds,  upon  the  filing  of  said 
report,  to  forthwith  pay  over  to 
the  county  treasurer,  all  moneys 
collected  by  him  during  the  month 
and  reauired  to  be  shown  in  such 
monthly  report  as  hereinabove  pro- 
vided, taking  duplicate  receipt 
therefor,  one  of  which  shall  be 
filed  with  the  county  clerk,  and 
every  such  circuit  clerk  and  ex 
officio  recorder  of  deeds  shall 
be  liable  on  his  official  bone 
for  all  fees  collected  and  rot 
accounted  for  by  him,  and  paid 
into  the  county  treasury  as  herein 
provided:  i'rovided  furti  er,  tnat 
the  clerks  of  the  circuit  courts 
shall  be  allowed  to  retain  in  addition 
to  the  sums  allowed  in  this  'settlor., 
all  fees  earned  by  him  in  case's  of 
change  of  venue  frorr  other  counties: 

« « # * * : e « « « " 


Under  the  above  partial  section  the  salary  of  the 
circuit  clerk  of  Plat  e County  is  beverteen  hundred 
(s,  1700.00)  Dollars  per  annum.  Also,  under  the  above 
section,  a circuit  clerk, who  is  an  ex  officio  recorder 
of  deeds,  must  charge  and  collect  all  fees  accruing 
to  his  office  as  recorder  of  deeds  and  pay  monthly 
i to  the  county  treasury  all  fees  so  collected.  Under 
this  partial  sectioii  the  only  fees  that  can  be  retained 
by  the  clerk  of  the  circuit  court  are  fees  earned  by 
him  in  cases  of  change  of  venue. 

'Ihe  fees  of  recorders  of  d6eds  are  set  out  in 
Section  13426  n.  6.  >issouri,  1939,  which  reads  as 
follows : 
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"Recorders  shall  be  allowed  fees 
for  their  services  as  follows: 

For  recording  every  deed  of 
instrument,  for  every  hundred 
words *0.10 

In  addition  to  the  above  fee  for 
recording  deeds,  they  shall  be 
allowed  for  recording  every  such 
instrument  relating  to  real  es- 
tate, a fee  of  ten  cents,  as  a 
compensation  for  making  and  pre- 
serving direct  and  inverted  in- 


dexes to  ever;  book  containing 
deeds  affecting  real  estate. 

lor  every  certificate  and  seal...  .50 

For  recording  a plat  of  survey, 

if  rot  more  than  six  courses...  .40 

For  every  course  above  six  of 

the  same  02 

For  copies  of  plats,  if  rot  more 

than  six  courses 40 

For  every  course  above  six 02" 


In  your  request  you  ask  if  a recorder  of  deeds  can 
retain  fees  for  certified  copies  of  any  record,  etc. 
After  a thorough  research  of  all  the  fee  sections  in 
regard  to  a recorder  of  deeds,  we  find  no  authority 
for  a recorder  of  deeds  to  charge  for  certified  copies 
of  r ecorca,  except  that  he  may  charge  fifty  cents  for 
the  use  of  his  certificate  and  seal. 
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Under  Section  13426,  supra,  the  circuit  clerk 
must  charge  and  collect  for  the  county,  every  fee  accru- 
ing to  his  office  under  the  provisions  of  Sections 
13407,  13409  arid  13410  R.  3.  kissouri,  1939. 

We  find  no  authority  for  a circuit  clerk  to  charge 
for  certified  copies  of  a record,  except  copies  that 
are  specifically  set  out  in  oection  15407,  13409  and 
13410,  supra. 

In  order  that  a circuit  clerk  may  charge  for 
making  any  certified  copies  of  any  paper,  he  must 
place  his  finger  on  the  statute  authorizing  It.  It 
was  so  held  in  the  case  of  Smith,  Judge,  v,  Pettis 
County,  136  5.  W.  (2d)  282,  1.  c,  285,  where  the  court 
3ald: 


"The  rule  is  established  that  the 
right  of  a public  official  to 
compensation  must  be  founded  on  a 
statute,  it  is  equally  established 
that  such  a statute  is  strictly 
construed  against  the  officer,  Loda- 
way  County  v.  bidder,  «i0.  Sup.,  129 
S.  m.  2d  &57;  ^ard  v.  Christian  Coun- 
ty, 341  ko.  1115,  111  S.  W.  2d  182. 

A K 4J.  -V.  ,V.  *».  > s.  II 


Also,  officers  are  required  to  perform  their 
duties  within  the  strict  limits  of  their  legal  authority. 
It  was  so  held  in  the  case  of  Lamar  lownship  v.  City  of 
Lamar,  261  Mo.  171,  1.  c.  189,  where  the  court  said: 


"Officers  are  creatures  of  the  law, 
whose  duties  are  usually  fully  pro- 
vided for  by  statute.  In  a way 
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they  are  agents,  but  they  are 
never  general  agents,  in  the  sense 
that  they  are  hampered  by  neither 
custom  nor  law  and  in  the  sense 
that  they  are  absolutely  free  to 
follow  their  own  volition.  Per- 
sons dealing  with  .them  do  so  always 
with  full  knowledge  of  the  limita- 
tions of  their  agency  and  of  the 
laws  which,  prescribing  their  du- 
ties, hedge  them  about.  They  are 
trustees  as  to  the  public  money 
which  comes  to  their  hands.  The 
rules  which  govern  this  trust  are 
the  law  pursuant  to  which  the  money 
is  paid  to  them  and  the  law  by  which 
they  in  turn  pay  it  out.  Manifestly,  > 
none  of  the  reasons  which  operate  to 
render  recovery  of  money  voluntarily 
paid  under  a mistake  of  law  by  a 
private  person,  applies  to  an  officer. 
The  law  which  fixes  his  duties  is  his 
power  of  attorney;  if  he  neglect  to 
follow  it,  his  cestui  que  trust  ought 
not  to  suffer.  In  fact,  public  poli- 
cy requires  that  all  officers  be  re- 
quired to  perform  their  duties  within 
the  strict  limits  of  their  le,^;al  au- 
thority. (Underscoring  ours. ) " 


CONCLUSION 


It  is,  therefore,  the  opini  n of  this  department, 
that  a recorder  of  deeds  cannot  make  a charge  for  making 
certified  copies  of  marriage  licenses,  but  may  charge 
fifty  cents  for  the  use  of  his  certificate  and  s-al. 
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It  is  further  the  opinior  of  tils  department, 
that  a recorder  of  deeds  on  a salary  is  not  permitted 
to  retain  any  fees,  but  must  pay  them  monthly  into 
the  county  treasury. 

It  is  further  the  opinion  of  this  department, 
that  the  clerk  of  the  circuit  court  is  not  allored  to 
retain  fees  for  certified  codes  of  the  record  or 
filings,  and  if  chargeable  should  be  paid  into  the 
county  treasury. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 

Attorney  General  of  Missouri 


YilJB  :RW 


ELECTIONS:  The  County  Court  may  make  any  reasonable  allowance  to 

election  Clerk  for -returning  the  poll  books. 


’ arch  PB,  1943 


Honorable  arion  uobe  tson 
irosocuting  Attorney 
Saline  county 
? arshall,  Issourl 


Lear  Sir: 


Ue  are  in  receipt  of  your  opinion  request  under  date 
of  i arch  PA,  1943,  which  usks  the  following  question. 


"r.ould  the  Clerk  of  the  election  who  trans- 
mitted the  poll  books  to  the  office  of  the 
county  clerk,  be  entitled  to  the  same  com- 
pensation as  a messenger,  ns  provided  by 
that  section  of  the  statute,  or  doei-  the 
County  Court  have  in  its  discretion  the  , ow- 
cr  to  allow  him  only  5 ^ b mile  necessarily 
traveled  going  and  ro turning?” 


Section  11496,  . ->•  isaouri  1939,  providos: 


"All  judges  and  clerks  of  election  s'  all  be 
allowed  such  compensation  for  their  services 
In  conducting  elections  and  otumlnp;  the 
poll  books  and  ballots  to  the  county  clerk's 
of/lco,  as  the  county  courts  of  their  re- 
spective countlos  may  doom  reasonable,  not 
to  exceed  three  dollars  per  day,  to  be  ^aid 
out  of  the  county  treasury.” 


Under  this  provision  the  only  test  is  whether  or  not 
the  allowance  of  the  County  court  is  reasonable . The  al- 
lowance by  the  county  ^ourt  of  five  cents  a mile  seers  to 
be  a reasonable  allowance.  That,  however,  is  a factual 
question. 
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xhe  only  limitation  imposed  by  the  section,  3upra,  is  that 
the  total  compensation  not  exceed  three  dollars  per  day. 


CCI  3LJSIIK 

i’he  County  Court  ray  make  such  allowance  as  is  reasonable, 
for  payment  of  election  clerks,  providing  such  compensation 
does  not  exceed  three  dollars  per  day.  However,  the  statute 
does  not  set  up  any  basis  for  computing  the  compensation  of  such 
election  clerk  who  returns  the  ballots  and  poll  books,  but  it 
is  within  the  discretion  of  the  County  Court  to  arrive  at  the 
amount  of  such  compensation  on  a mileage  basis. 


Very  truly  yours 


WUXI  All  C.  BLUR 

Assistant  Attorney  General 


A . . v 1 : 


i-.v*  :.:cKi  i rhUK 

Attorney  General  of  Missouri 


wc  "-I . ;AVi 


RECORDER  OF  DEED: 


Certificate  of  title  must  be  produced, 
and  fact  of  mortgage  noted  thereon  be 
satisfied  to  satisfy  mortgage  on  motor 
vehicle • 


May  1,  1943 


Mr.  R.  S.  Rodgers 

Clerk  of  the  Circuit  Court 

Howell  County 

West  Plains,  Missouri 


FILED 


Dear  Mr.  Rodgers: 


This  will  acknowledge  receipt  of  your  letter  of  April 
21,  1943,  whioh  is  as  follows: 

t 


"Section  3488,  Revised  Statutes  1939,  re- 
lative to  showing  ohattel  mortgage  on 
certificate  of  title. 

"As  to  release  of  chattel  the  section  is 
as  follows,  ’When  such  ohattel  mortgage 
is  released  it  shall  be  the  duty  of  the 
reoorder  to  so  show  on  the  certificate  of 
title.*  I have  held  that  at  the  time 
the  note  is  presented  for  release  of  chat- 
tel mortgage,  the  title  certificate  shall 
be  presented  and  we  show  release  by  pla- 
cing the  cancelling  stamp  aoross  the  show- 
ing of  the  chattel  mortgage  on  the  face  of 
the  title. 

"The  question  has  arisen. 

"A  trucking  company  secured  a 
loan  from  one  of  the  ^anks  and 
secured  the  loan  by  giving  a 
chattel  mortgage  on  the  trucks 
belonging  to  the  company  and 
certified  the  chattel  mortgage 
on  eighteen  (18)  title  certifi- 
cates. The  manager  of  the 
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truoking  oompany  has  been 
very  prompt  about  releasing 
chattel  mortgages  as  soon 
as  they  are  paid,  so  I 
called  his  attention  to  Sec- 
tion 3488  and  told  him  as  I 
understood  the  law  he  would 
have  to  present  the  eighteen 
titles  at  the  same  time  he 
released  the  chattel  mort- 
gage. lie  did  not  agree 
with  me  and  said  he  could 
make  the  releases  at  any 
time." 


Section  3486  Mo.  R.  S.  A.,  1939,  provides: 


"It  shall  be  the  duty  of  the  recor- 
der of  deeds,  on  request  of  the 
mortgagee,  or  his  assignee,  to  cer- 
tify on  the  certificate  of  title  to 
the  mortgaged  motor  vehicle,  that 
such  chattel  mortgage  has  been  filed 
showing  the  date,  the  amount  of  the 
mortgage  and  the  name  of  the  payee. 
Y.'hen  such  chattel  mortgage  is  re- 
leased it  Shall  be  the  duty  of  the 
recorder  to  so  show  on  the  certifi- 
cate of  title.  *****  a mortgage 
on  a motor  vehicle  shall  not  be  no- 
tice to  the  whole  world,  unless  the 
record  thereof  is  noted  on  the  cer- 
tificate of  title  to  the  mortgaged 
motor  vehicle,  as  herein  provided. * 


Section  3488,  supra,  has  a complementary  provision 
in  Section  8382  Mo.  R.  S.  A.,  1939,  requiring  every  per 
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son  at  the  time  he  sells  a motor  vehiole  to  endorse  on 
the  title  oertifioate  a statement  of  all  liens  and  en- 
cumbrances on  the  yehlole,  but  said  provisions  have  no- 
thing to  do  with  the  Instant  question. 


Two  things  are  to  be  noticed  in  Seotion  3488. 

First,  the  recorder  is  under  no  duty  to  oertify  the  fact 
of  the  mortgage  on  the  certificate  of  title  unless  re- 
quested to  do  so  by  the  mortgagee;  and  second,  unless 
the  fact  of  the  mortgage  is  certified  on  the  title  cer- 
tificate, the  mortgagee,  in  the  event  the  vehicle  is 
sold,  has  no  enforceable  lien  on  the  motor  vehicle  as 
against  a bona  fide  purchaser  for  value  without  notice 
of  the  lien.  These  provisions,  in  legal  effect,  cor- 
respond with  the  requirements  on  mortgages  on  property 
other  than  motor  vehicles,  which  do  not  have  to  be  filed 
with  the  recorder  unless  the  mortgagee  desires  to  do  so, 
and  if  not  filed,  the  mortgagee,  in  the  event  the  pro- 
perty is  sold,  has  no  enforceable  lien  on  the  property 
as  against  a bona  fide  purchaser  for  value  without  no- 
tioe  of  the  lien. 


The  purpose  of  filing  chattel  mortgages  is  not  to 
give  the  mortgagee  a lien  on  the  property  as  against  the 
mortgagor,  but  to  impart  to  the  world  notice  of  suoh  lien, 
so  that  in  the  went  the  mortgagor  should  sell  the  property 
mortgaged  without  the  consent  of  the  mortgagee,  then  the 
mortgagee  is  protected  and  may  pursue  the  property  and 
have  it  sold  to  satisfy  the  debt  of  the  mortgagor.  Seo- 
tion 3486  Mo.  R.  S.  A.,  1939. 


This  view  clearly  shows  that,  in  the  oase  of  a mort- 
gage on  a motor  vehicle,  it  is  tho  certification  of  the 
faot  of  the  mortgage  on  the  oertifioate  of  title,  that  is 
intended  to  prevent  the  lien  of  the  mortgagee  from  being 
defeated  by  a sale  rather  than  the  filing  of  the  mortgage 
with  the  reoorder.  This  is  beoause  Seotion  3488  makes 
such  certification  constitute  notice  to  the  world  of  suoh 
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lien  rather  than  the  filing  of  the  mortgage. 


The  purpose  of  satisfying  chattel  mortgages  is  to 
dear  the  record,  in  so  far  as  notice  to  the  world  is 
concerned,  as  to  the  lien  of  the  property  mortgaged.  In 
other  words,  filing  of  a mortgage  on  property,  other 
than  a motor  vehiole,  notifies  the  world  of  such  lien, 
and  satisfying  the  reoord  withdraws  suoh  notloe.  Seo- 
tion  3469  Mo.  R.  S.  A.,  1939. 


Therefore,  suoh  being  the  purpose  of  satisfying 
the  reoord,  it  follows  that  satisfactions,  in  the  oase 
of  a mortgage  on  a motor  vehicle,  requires  that  the 
record  whioh  imparts  notice  to  the  world  of  the  lien, 
be  the  record  satisfied.  This  reoord  is  the  certifica- 
tion of  the  faot  of  the  mortgage  upon  the  certificate  of 
title. 


CONCLUSION 


It  is,  therefore,  our  opinion  that  in  satisfying 
the  record  of  a mortgage  on  a motor  vehiole,  the  recor- 
der should  require  the  certificate  of  title  to  be  pro- 
duced in  order  that  the  fact  of  the  mortgage  noted  there- 
on, if  sdoh  was  noted  thereon  at  the  request  of  the  mort- 
gagee, may  be  satisfied. 


In  speahing  of  mortgages  on  motor  vehioles  in  this 
opinion,  it  is  understood,  of  course,  that  we  are  not 
dealing  with  the  mortgages  on  motor  vehioles  ezoluded 
from  the  terms  of  Section  3488. 


Respectfully  submitted, 


APPROVED: 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney-General 


ROY  MOKITTRICK 
Attorney-General 


LLB:FS 


R C ORDER  OF  DEEDS:  Recorder  of  deeds  cannot  charge  for 

duplicate  certified  copies  of  mar- 
riage licenses  issued  to  a member  of 
the  Armed  Forces. 


January  11,  1943 

% 


i.  on  or  able  John  c.  Ryan 
Recorder  of  heeds 
Pettis  County 
Cedalia,  Missouri 


bear  hir  * 


We  wish  to  acknowledje  receipt  of  your  letter  of 
January  4,  1943,  which  contained  the  following  request 
for  an  opinion* 


"Will  you  please  give  me  an  opinion 
on  furnishing  certified  cooles  of 
Marriage  licenses  for  boys  who  arc 
inducted  into  the  army  so  that  they 
can  receive  pay  for  their  wives, 

"There  is  a .Statute,  J-  believe,  which 
states  that  any  official  ahull  furnish 
a certified  cooy  of  any  instrument, 
that  is  a matter  of  record,  for  a 
veteran  free  of  charge,  y pay  is 
only  fees  and  1 would  like  to  know  li 
this  Statute  applies  to  soldiers  wno 
are  being  inducted  at  this  time, 

"Ve  are  having  a lot  of  calls  for 
certified  codes  which  we  are  r.ot 
sure  that  they  are  being  used  for 
allotment  nay  and  on  one  or  two 
occasions  we  have  had  them  send  in 
for  an  extra  duplicate  copy,  e 
also  wonder  if  we  could  charge  for 
these,11  ' 
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•jection  15077  h.  o . ! isso  ri,  1939,  reads  as 
follows : 


"’•••henever  s certified  copy  or  copies 
of  any  ont-lic  record  In  the  state 
of  Missouri  art  required  to  perfect 
the  claim  of  any  solder,  sailor  or 
marine,  ii  service  or  horora'rly  cis- 
charged,  or  any  depended  of  such 
soldier,  sailor  or  marine,  for  a 
United  States  pension,  or  any  other 
claim  upon  the  government  of  the 
United  statue,  they  shall,  upon  re- 
quest be  furnished  by  the  custocian 
of  such  records  without  ary  fee  or 
compensation  therefor , " 


In  your  request  you  state  that  the  certified  copies 
of  marriage  licenses  for  boys  who  ar;  inducted  into  the 
Army  are  requested  so  that  they  can  receive  pay  for  their 
wives . 


It  is  always  a question  of  fact  whether  or  not  the 
certified  records  requested  from  your  office  are  for 
the  purpose  sot  out  in  Section  13077,  supra,  if  the 
request  for  the  certified  marriage  license  is  for  tl  e 
purpose  of  receiving  ti.e  allotment  to  be  paid  their 
wives,  it  wo  Id  come  within  the  following  part  of  Sec- 
tion 15077,  supra. 


n * •>  -j:  or  any  dependent  of  3uch 

soldier,  sailor  or  marine,  for  a 
United  States  pension,  or  any  other 
claim  upon  the  government  of  tne 
Unit* d otates,  * 
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This  section  does  riot,  in  any  manner,  refer  to  duplicate 
copies  of  the  marriage  license  properly  certified,  ana 
does  rot  state  that  a fee  should  be  charged  for  a second 
certified  cooj  . »e  r slice  that  in  some  cases  a member 
of  the  Armed  Forces  may  lose  the  certified  copy  of  the 
marria  e license,  and  may  require  another  cne  , and,  in 
view  of  the  lcct  that  no  cor. per  sation  is  allowed  for, 

" * * * a certified  co^y  or  co . ies  of  ary  public  record 
in  the  State  of  klissouri  * * ",  it  is  a natter  to  be 
taken  care  of  by  the  legislature* 

Where  a public  officer-  attempts  to  charge  a fee 
on  a statute  where  there  ia  some  ambiguity,  the  rule  is 
that  the  statute  is  strictly  cox  strued  a air.st  the  offi- 
cer. it  was  so  held  in  Smith  v.  Petti s ^ounty,  136 
£>.  w.  (2d)  2 2,  pars.  4-C,  where  the  court  said: 


"‘.the  rule  is  established  that  tie 
right  of  a public  official  to  compensa- 
tion must  be  founded  or  a statute.  It 
is  equally  established  that  such  a sta- 
tute is  strictly  construed  against  the 
officer,  Nodaway  bounty  v.  bidder,  f.:o. 
3up.,  129  5.  *' . 2d  £57;  Card  v.  Chris- 
tian County,  341  >0.  1115,  111  5.  I*..  2d 
182.  ********  i * * ” 


The  general  rule  is  that  where  a statute  does  not 
provide  a fee  or  compensation  to  be  paid  to  an  officer, 
for  performing  part  of  his  duties,  the  performing  of  the 
duties  should  be  deemed  to  be  gratuitous.  It  was  so  held 
in  the  oase  of  Nodaway  county  v.  Kidder,  129  5.  . . (2d) 
857,  Pars.  5-8,  whert  the  court  said: 


"The  general  rule  is  ti.at  the  ren- 
dition of  services  by  a public  offi- 
cer is  deemed  to  be  gratuitous,  unless 
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a compensation  therefor  Is  provided 
by  statute.  If  ti*e  statute  provides 
compensation  In  a particular  mode  or 
manner,  then  the  officer  is  confined 
to  that  mariner  and  is  entitled  to  no 
other  or  further  compensation  or  to 
any  different  mode  of  securing  same, 
Such  statutes,  too  must  be  strictly 
construed  as  against  the  officer. 
State  ex  rel.  -vans  v.  dordon,  £45 
Mo#  12,  28,  149  S.  . G38;  Ring  v. 
Riverlerd  hevee  uist*,  £18  ilo.  App. 
490,  493,  279  S.  V. . 195,  196;  State 
ex  rel.  '.Vedeklng  v.  '..cCrackon,  60 
i o . App*  650,  656, 

"It  is  well  established  that  a pub- 
lic officer  claiming  compensation  for 
official  duties  performed  must  point 
out  the  statute  authorising  such  pay- 
ment, State  ex  rel,  nuder  v.  hacic- 
m&nn,  305  o,  342,  2C5  3.  . 532, 

534;  State  ex  rel,  ± im  ounty  v. 
Adams,  172  ho*  1,  7,  72  3.  655; 

Williams  v,  Chariton  County,  85  o, 
645." 


Section  15078  R*  S,  lisaouri,  1939,  reads  as  follows: 


"Any  person  or  persons  violating 
any  provision  of  section  15077  shall 
be  deemed  guilty  of  a misdemeanor," 


Under  this  section  it  is  a misdemeanor  for  a recorder 
of  deeds  to  violate  section  15077,  supra. 
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J .>  *.C_.  bf  Ji. 


It  is,  therefore,  the  opinion  of  this  department 
that  the  recorder  of  deeds  cannot  charge  a man  inducted  ' 
into  the  Army  for  certified  copies  of  marriage  licerses, 
or  for  duplicate  certified  copies  of  marriage  licet ses. 


Respectfully  submitted 

W.  J.  rURKl. 

Assistant  attorney  General 


APPROVED: 


ROY  McKITTRiCK 

Attorney  berieral  of  hissouri 


AJh  :RV; 


L.'O TOT?  VEHICLES:  Transfer  of  ownership  by  corporation  to  partner 

ship  requires  purchase  of  new  license  plates. 

f ! 


April  lp,  i.943 


Hyland,  Stinson,  ag  & Thomson 
Attorneys  at  Law 
first  national  sank  'building 
Kansas  City,  issouri 


/ ttcnti-n:  . iss  Jennie  . oclcrum 


Gentlemen: 


This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion  under  date  of  April  15,  1945,  which 
reads : 


" e represent  dward  Aaron  Company,  a 
partnership,  engaged  in  the  business  of 
processing  poultry  and  eggs,  which  whs 
formerly  carried  on  by  dward  Aaron  Inc. 
fbo  corporation  was  dissolved  and  has 
transferred  all  assets  to  the  new  company, 
the  pertnors  being  the  former  stockholders 
of  the  corporation.  Among  the  assets  so 
transferred  arc  several  trucks  and  auto- 
mobiles for  which  dward  Aaron  Inc.  se- 
cured 1943  issouri  license  plates.  They 
are  now  making  application  for  new  certifi- 
cates of  title  covering  these  vehicles  to 
be  issued  in  the  name  of  the  partnership, 
i lease  advise  whether  or  not  it  will  bo 
necessary  for  -.dY/ard  aaron  Company  to  se- 
cure license  plates  for  those  vehicles 
in  the  nar e of  the  partnership  or  whether, 
in  viev/  of  the  fact  that  the  same  individ- 
uals ov m the  vehicles,  the  licenses  secured 
in  the  name  of  i-.dwerd  Aaron  Inc.  may  be  trans- 
ferred to  dward  Aaron  Company." 


Cne  of  the  purposes  of  registration  and  licensing 
motor  vehicles  is  to  regulate  traffic  and  to  know  those 
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responsible  for  improper  conduct  of  said  no  tor  vehicles.  Section  75, 

42  C.  J.,  page  659  r-'-ads: 

"'ibe  registration  and  numbering  of  motor 
vehicles  is  necessary  to  secure  a proper 
observance  of  their  duties  on  the  highway 
and  for  the  .ur^ose  of  aiding  in  the  de- 
fection of  such  vehicles  and  of  those  re- 
sponsible for  their  movements  and  conduct, 
in  case  they  fail  to  observe  such  duties, 
and  the  object  of  the  license  is  to  furnish 
a further  guaranty  that  proper  use  of  the 
vehicle  v/ill  be  made  and  that  it  will  be 
operated  in  compliance  with  the  law.  Like 
other  licenses,  a license  to  qperate  n motor 
vehicle  is  a personal  privilege  granted  to 
the  licensee;  and,  in  the  case  of  a license 
to  operate  an  automobile  for  hire,  it  Is  in 
the  nature  of  a special  privilege  or  right 
grated  to  the  licensee.  Since  It  Is  such 
a privilege,  it  is  not  transferable  unless 
a transfer  is  authorized  by  the  regulations, 
and  is  subject  to  revocation. 

"An  ordinary  motor  vehicles  license,  however, 
is  not  a license  to  dc  business  as  a trans- 
portation company  as  a common  carrier.  The 
former  is  a license  or  tax  on  the  motor  vehicle 
or  rather  on  the  privilege  of  operatin'-  the 
vehicle  on  the  streets  and  highways,  w lie  the 
latter  is  not  only  a fax  upon  the  privilege  of 
using  the  highways  but  also  an  occupation  tax  on 
the  business  of  the  person  or  company  operating 
the  motor  vehicles,  although  in  some  jurisdic- 
tions such  a license  fee  or  tax  is  not  regarded 
as  an  occupation  tax." 


however,  under  Lection  8382  (a)  it  is  provided  that  upon 
the  transfer  of  ownership  of  any  motor  vehicle  the  same  number 
plates  shall  not  under  any  circumstances  extend  beyond  five  days 
t ereafter. 


"Upon  the  transfer  ot  ownership  cf  any  motor 
vehicle  or  trailer  its  certificate  of  regis- 
tration and  the  ri^ht  to  use  the  number  x>lates 
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shRll  exjjire,  end  the  number  pin  tea  shall 
be  removed  at  the  time  of  the  transfer  of 
possess? on,  unless  tve  seller  shall  give 
the  buyer  written  per*  ission  to  use  such 
number  plates  for  a period  of  five  days, 
in  which  event  the  buyer  shall  have  and 
display  on  demand  of  any  proper  officer  said 
written  consent  of  the  previous i owner, 
ihe  buyer  shall  remove  such  number  platos- 
at  the  expiration  of  said  five  days,  and 
return  them  to  the  previous  owner  of  the 
motor  ve  icle,  and  it  shall  be  unlawful  for 
the  buyer,  or  any  person  other  than  the  per- 
son to  whom  such  number  plates  were  orig- 
inally issued,  to  have  the  same  in  his  pos- 
session after  the  expiration  of  such  five 
days,  whether  in  use  or  not:  irevided, 
however,  that  in  the  case  of  a transfer  of 
ownership  the  original  owner  nay  register 
another  motor  ve  iclc  undor  the  same  number, 
upon  the  payment  of  a fee  of  v2.00,  if  such 
motor  vehicle  is  of  horse  power  or  tonnage 
not  In  excess  of  thet  originally  registered; 
or  upon  the  payment  of  a fee  of  s2.00  and  the 
difference  between  the  fee  originally  paid 
and  that  due  in  case  the  new  motor  vehicle 
is  of  greater  horse  power  or  tonnage." 


If  this  corporation  were  merely  changing  its  na^e  we  might 
se^  some  reason  for  not  requiring  new  licenses  as  was  stated  in 
Thompson  on  Corporations,  Volume  1,  third  edition,  Section  71,  page 
76: 


"It  is  evident  that  a mere  change  of  the 
name  of  a corporation  nan  have  no  effect 
upon  its  existence  or  identity,  cr  upon 
rights  end  liabilities  flowing  either  to 
or  from  it,  a corporation  being  said  to 
be  one  and  the  some  entity  notwithstanding 
the  change  of  Its  name.  The  change  in  the 
name  has  no  more  effect  on  the  identity  of 
the  corporation  than  a change  in  the  name 
of  a natural  person  has  upon  his  identity. 
The  mere  change  of  a name  does  not  create 
a new  corporation.  * •»  •>  & * » a-  " 


But  here  we  have  a corporation  who,  upon  dissolution,  transfers  all 
assets  to  a new  concern,  a partnership,  which  1 s an  entirely  new 
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entity  not  similar  in  any  respect  to  a corpoi*atlon.  Section  11, 
18  C.  J.  S.,  page  389,  distinguishes  between  n corporation  and 
a partnership  and  holds  that  t he  two  ere  essentially  different 
concepts . 


"ihere  are  several  distinctions  between 
a corporation  and  a partnership.  (1) 

'That  a partnership  is  formed  by  mere 
agreement  between  the  parties  and  rests 
solely  on  their  corrmon-law  right  to  con- 
tract with  each  other,  while  a corpora- 
tion may  not  be  so.  formed,  but  as  is  ex- 
plained in  oec.  23  infra,  requiros  author- 
ity from  the  sovereign  power  or  state. 

(2)  hile  a corporation  is  a distinct 
legal  entity,  see  Gee.  4 supra,  in  a part- 
nership there  is  no  legal  entity  separate 
and  distinct  from  the  members,  but  the 
partnership  business  is  conducted,  and  the 
partnership  property  is  owned,  by  the  part- 
ners simply  es  individuals,  and  unless 
otherwise  provided  by  statute  suits  are 
brought  by  and  against  them  as  individuals 
only.  (3)  A corporation  possesses  'perpet- 
ual succession,'  see  SeC.  78  infra,  while 
a partnership  does  not;  that  is  to  say,  the 
members  of  a corporation  ray  freely  trans- 
fer their  shares  to  outside  persons,  except 
so  far  as  restrained  from  so  doing  by  the 
terms  of  the  charter  or  other  constituent 
instrument,  and  thus  introduce  new  "-embers 
into  the  corporation  in  their  steed,  while 
in  case  of  a partnership  if  r member  retires 
from  the  firm  or  dies  it  worlrs  a dissolution, 
unless  there  's  ststutay  provision  to  the 
contrary.  (4)  In  tho  cose  of  a corporation 
the  members  are  not  agents  ror  the  incorpora- 
ted body,  unless  specially  clothed  with  power 
as  such;  the  shareholders  act  through  a 
board  which  they  create  and  cannot  in  general 
bind  the  corporation  by  their  individual 
action,  although  all  of  them  concur;  in  a 
general  partnership,  however,  each  member 
is  an  agent  for  the  partnership  with  respect 
to  all  matters  within  the  scope  of  the  part- 
nership business.  (5)  The  members  of  a gen- 
eral partnership  Rre  individually  liable 
for  the  debts  of  the  firm.  Jointly  end 
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severally;  whereas,  subject  to  statutory 
anu  special  qual  fications  hereafter  ex- 
plained in  Sec.  580,  the  members  of  a 
corporation  are  not  so  liable. 

"An  association  cannot  bo  either  a corpora- 
tion or  a partnership  ut  the  election  of  the 
parties,  but  must  be  one  or  the  other,  for 
the  lav.  does  not  contemplate  that  partners 
may  incorporate  with  intent  to  obtain  "he 
advantages  of  a corp  rate  fom  and  then 
become  at  will  a partnership  or  a corpora- 
tion as  the  purposes  of  their  Joint  enter- 
prise may  require. 

"here  the  constitution  expressly  enumerates 
the  purposes  for  which  a partnership  is  to  be 
regarded  as  a corporation,  under  the  rule 
. ' • • _ i a Zonsti  fcufci  aa  l ■ * • . , < v 

nership  is  not  a corporation  for  other  pur- 
poses. 1 


jts  stated  in  your  request  the  new  company,  or  partnership, 
is  now  making  application  for  now  certificates  o±  title  to  said 
motor  vehicles  wiilch  indicates  a change  of  ownership  of  said  motor 
vehicles . 


Section  8382,  supra,  provides  that  upon  the  transfer  of 
ownership  new  license  plates  -mint  be  purchased,  tortainly,  it  is 
conceded  by  all  under  these  facts  that  the  ownership  has  been  trans- 
ferred, the  former  owner,  a corporation,  no  longer  has  any  interest 
as  a corporation  to  said  ictor  vehicles,  certificates  of  title  are 
being  secured  by  the  new  organization.  Therefore,  it  is  the  opinion 
of  this  department  that  the  new  partnership  under  the  law  is  required 
to  purchase  new  license  plates  for  said  motor  vehicles. 


"'espectfully  submitted 


All  RC  VHP: 


AU3RFY  ?..  HAJPaix,  J . 

Assistant  Attorney  General 


RCY-rciT-h-vrbk 

Attorney  General  of  Lissouri 

ARHsTAW 


SCHOOL:  School  board  cannot  extend  the  number  of  hours  of 
a school  day  beyond  six. 


F bruary  20 , 1943 


honorable  hoy  . cantlin 

v^tate  superintendent  of  schools 

Jef  erson  City,  i.icsouri 


til:  : 


) 


> 


..e  have  your  letter  of  recent  date  in  which  you 
submit  for  an  opinion  the  following  question: 


"would  the  rules  and  re  ulationr  of  tho  board 
of  education,  in  extending  the  'ours  of  school 
work  within  the  day  and  counting  the  overtime 
as  part  of  another  day  in  ordei  to  shorten  the 
total  number  of  calendar  days  t’  at  school 
would  actually  be  In  session,  be  -roper  and  in 
conformity  with  the  laws  of  this  state?" 


It  has  uniformly  been  held  by  the  courts  of 
this  country  ’hat  the  administration  of  -ublic  schools  is 
primarily  a function  of  the  ->tate.  In  5d  C.  J.  279,  Sec- 
tion 129,  it  is  said: 


"The  management  'nd  administration  of  the 
ublio  schools  and  of  the  school  system,  like 
their  establishment  and  maintenance,  is  ori- 
marily  an  af  air  of  the  state,  and  the  legis- 
lature har  full  authority,  subject  to  consti- 
tutional restrictions,  to  enact  such  laws  as 
it  may  deem  necess:  ry  and  expedient  for  the 
proper  administration  and  regulation  of  the 
public  schools  and  the  promotion  of  their  ef- 
ficiency. -lull  existing  statutes  relating  to 
the  management  and  administration  of  the 
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school s rhoul  bo  construed  together. 


TJ  , name  policy  lar  been  folio" el  In  Missouri 
from  tl  It  if  o ' In  the 

Constitution  of  - iss^uri  in  Section  1,  O’ticlo  ‘'I,  whioh 
reads  as  follows: 


ge:i  rul  diffusion  of  knowledge  end  intelli- 
gence bcin,-'  essential  to  t!  e prosezvat  * on  of 
the  rights  -rid  liber  tie*  jf  tl  . people,  the 
General  sr  ably  shall  ortablirh  and  'oairtc.in 
free  public  schools  'or  the  gratuitous  instruc- 
tion of  all  persons  in  thin  tate  between  the 
ayes  of  si7  a~>d  twenty  years. * 


It  will  be  seen  fro  ft  forrpoin-  nut^orities 
that  the  til* nugamont  of  th<>  school  system  of  thin  c tate 
is  primarily  the  responsibility  o'  the  General  ssembly. 
In  line  \ itJ  this  responsibility  the  General  ispenbly 
has  passed  ■ lnny  statutes  regulutlny  the  school  system  of 
the  state.  ’ • statut  s Is  stl  >n  10302  R. 

Mo.,  1 , follows: 


"•The  school  flay  shall  consist  of  six  h-urr  oc- 
cu.iad  in  actual  c^ool  "or’:;  the  school  week 
shall  consist  >f  five  .c  -hcol  days,  except  * ' 

I , semi  , hruary  22  or 

July  4 shall  "11  upon  i r ilai  school  day, 
then  tho  four  remaining  school  days,  if  taught, 
c v.'n'  itot,  :•  a 1 il  school  week;  the 
school  uonth  shall  consist  of  four  weeks,  and 
th.  school  ye  ar  s’al1  commence  on  th  '‘irst  day 
of  July  and  nP  on  f P thirtiet:  day  o'*  June 
following." 


I3y  the  foregoing  section  is  would  seem  clear 
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that  the  General  Assembly  ''as  definitely  regulated  :ha 
length  of  a sohool  day.  It  has  declared  specifically  that 
a sohool  day  shall  consist  of  six  hours  occupied  in  actual 
sohool  work.  The  General  Assembly  was  within  its  rights 
in  providing  the  length  of  a school  day  rince  such  regula- 
tion would  be  a part  of  the  administration  and  management 
of  the  public  school  system.  No  doubt  the  General  Assem- 
bly took  into  account  many  factors  in  arriving  at  the  pro- 
per number  of  hours  which  could  be  occupied  with  actual 
school  work.  They  no  doubt  took  into  account  the  health 
of  the  students,  the  effectiveness  of  teaching  for  a lon- 
ger period  of  time,  the  necessity  of  students  getting  to  and 
from  school  during  daylight  and  other  factors  which  would 
naturally  enter  into  a determination  of  how  many  hours  should 
be  spent  in  school  in  any  one  day.  The  language  of  Section 
10352  is  very  definite  and  is  mandatory. 


H e assume  fro  . your  letter,  however,  thet  some  con- 
tention 5s  mad  that  under  the  provisions  of  5ec‘‘lon  10340  of 
the  statutes  the  board  of  directors  have  authority  to  regu- 
late the  length  of  a school  day.  Said  section  reads  in  part 
as  follows: 


"The  board  shall  have  power  to  make  all  needful 
rules  and  regulations  for  the  organization,  grad- 
ing and  government  in  their  school  district  — 

X jf:  if.  yc  X ,, 


It  is  true  that  the  General  Assembly , subject  to 
the  Constitution,  may  delegate  the  management  and  adminis- 
tration of  schools  to  local  agencies  such  as  school  dis- 
tricts, municipal  corporations,  etc.  The  rule  has  been 
stated  in  55  C.  J.  280,  Section  130,  in  the  following  lan- 
guage : 


"Subject  always  to  the  provisions  of  the  state  con 
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stitutlori,  the  legislature  may  delegate  th- 
mana  -ement  r.nd  administration  of  the  public 
schools  of  the  state  to  such  subordinate  agents 
or  ag  ncics  as  it  may  select  or  create,  such  as 
municipal  corporations  or  boards  of  education 
or  school  directors  or  trustees,  conferring  up- 
on them  such  powers  and  imposing  such  duties  as 
it  nay  see  fit,  and  nay  at  any  tine  abolish  an 
office  or  agency,  nd.  select  or  create  now 
agencies  to  administer  the  school  system.  ' * " 


uur  question,  therefore,  is  to  determine  whether 
the  General  ksaembly  of  1-i'souri  has,  by  -action  10340, 
sunra,  delegated  to  the  board  of  directors  of  e school  dis- 
trict tl  r to  prescribe  the  length  of  a school  day. 

In  other  words,  is  prescribing  the  length  of  a school  day 
one  of  the  ’’needful  rules  and  regulations  for  the  organi- 
zation, grading  and  government  in  their  scl  ool  district"? 


In  this  connection  it  should  bo  observed  that  if 
there  is  any  doubt  as  to  whether  the  Legislature  has  dele- 
gated power  to  a local  board,  the  doubt  shall  be  resolved 
;ainst  the  existence  of  such  power.  In  the  care  of  Wright 
v.  uoard  of  education,  295  3.0.  466,  246  ^ . ..  43,  the  Su- 

preme Court  was  considering  the  power  of  a board  of  educa- 
tion to  take  certain  rules  end  regulations  under  what  is  now 
section  10  40.  In  discussing  that  question  the  ^ourt  said 
(2*o  a.  > . , 1 .c . 'u  • 


"The  power  of  the  board  to  make  the  rule  in 
this  case  is  to  be  considered  prior  to  a de- 
termination of  its  reasonu' lenese.  The 
power  delegated  by  the  Legislature  is  purely 
derivative.  Under  a veil-recognised  canon 
of  construction,  such  powers,  however  reme- 
dial In  their  purpose,  can  only  be  exercised 
as  are  dearly  comprehended  within  the  words 
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of  the  statute  or  that  nay  be  derived  there- 
from by  necessary  Implication;  regard  always 
being  hat  for  the  object  to  b-;  attained*  my 
doubt  or  ambiguity  aricine  out  of  the  terms 
of  the  /’.rant  must  be  resolved  in  favor  of  t’  e 
■ »o  1 . " 


In  view  of  the  fact  that  the  Legislature  has  by 
Section  10362  set  the  length  of  the  school  day  by  positive 
law,  we  think  that,  to  say  the  least,  there  is  serious 
doubt  as  to  whether  the  Legislature  intended  by  - eotion 
10340  to  delegate  that  power  to  ; he  board,  of  directors. 


..e  think  it  is  clear  that  where  the  General  -as- 
sembly has  exercised  its  nower  to  sot  the  length  of  the 
school  day,  thore  Is  really  nothing  in  that  regard  to  dele- 
gate to  the  school  boards.  The  Legislature  has  already 
controlled  that  part  of  the  management  of  the  schools  and 
therefore  subordinate  a ancles  cannot  act  in  that  field. 

If  there  is  a doubt  as  to  whether  the  school  boards  have 
the  power  to  set  the  length  of  day,  that  doubt  would  have 
to  he  resolv  .d  against  the  board  having  such  power* 


Further-more,  to  contend  that  the  power  to  pre- 
scribe the  length  of  the  school  day  is  granted  to  school 
boards  by  section 1D340  it  would  be  necessary  to  bold  that 
sue!"  power  is  embraced  in  the  grant  of  the  -onerul  power 
to  make  rules  and  regulations  for  the  organization,  grad- 
in’- and  government  of  schools.  Section  10'  40  la  . gen- 
eral statute  giving  to  the  school  boards  ruther  broad  and 
indefinite  powers.  -action  10362  is  a special  statute 
deslia  specifically  with  particular  ruler  and  regulations 
(assuming  thut  the  orescribing  of  the  length  of  the  school 
day  is  a rule  and  regulation)*  In  that  situation  we  are 
f. ced  with  the  rule  of  statutory  construction  that  where 
there  is  a general  statute  and  a sue  ial  statute  dealing 
with  the  same  subject  matter,  the  sneoial  statute  controls 
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over  the  general  statute.  This  well  established  rule  was 
recently  restated  in  the  case  of  State  ex  rel.  I'.eKittrick 
v.  Carolene  roducts  So.,  341  Ho . 1049,  144  3.  ..  (2d)  155, 
150,  in  the  following  language: 


"'Where  there  is  one  statute  dealing  with  a 
subjeot  in  general  and  comprehensive  terms  and 
another  dealing  with  a part  of  the  same  sub- 
ject in  a more  minute  and  definite  wey , the 
two  should  be  read  together  and  harmonized,  if 
possible,  with  a viev;  to  giving  effect  to  a 
consistent  legislative  policy;  tut  to  the  ex- 
tent of  any  necessary  repugnancy  between  them 
the  special  will  prevail  over  the  general 
statute.  Where  the  special  statute  is  later, 
it  will  br  regarded  as  an  exception  to,  or 
qualification  cf,  the  prior  general  one;  and 
where  the  general  act  is  Inter,  the  special 
will  be  construed  as  remaining  an  exoe-tion  to 
its  terms,  unless  it  is  repealed  in  express 
words  or  by  necessary  implication. ’ ,uoted 
with  approval  in  the  case  of  State  ex  rel. 
Buchanan  County  v.  Fulks,  296  Ho.  614,  247  5. 
W.  129,  loo.  cit.  132. " 


So  it  will  be  seen  that  even  if  beotions  10540 
and  10342  deal  with  the  same  subjeot  matter,  towit,  the 
length  of  the  school  day,  Section  1G362  must  prevail  since 
it  is  a special  statute. 


The  foregoing  rule  of  construction  requires  that 
all  statutes  dealing  with  the  same  subject  matter  should 
be  harmonized  if  possible  so  that  all  nay  be  given  effect. 
The  rule  has  been  stated  in  a somewhat  different  language 
in  the  case  of  Coates  and  I opkins  Realty  Co.  v.  Kansas 
City  Terminal  Ry.  Co.,  328  Ho.  1118,  43  S.  Y.  (2d)  817, 
822,  wherein  the  Court  said: 
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" * '■  *A11  provisions  of  luw  on  one  to- 

pic should  be  considered  in  determining  the 
meaning  or  ..ny  particular  portion  thereof 
and  such  a construction  should  be  given  to  the 
latter  as  will  keep  all  the  provisions  of  law 
on  the  s^.ae  subject  in  harmpny,  und  give  effect 
to  all  when  possible #*  * * * * * 


he  believe  that  »>ootion  10d40  and  Section  10302 
can  be  harmonized  so  that  both  may  be  'iven  effect  and 
meaning.  section  1C302  pr ascribes  the  length  of  school 
day,  while  section  10:40  leaves  to  the  school  boards  the 
power  to  .oake  rules  and  regulations  as  to  conducting,  the 
school  during  the  school  day,  uaid  sections  do  not  con- 
flict if  such  interpretation  is  ivon  to  them.  One  of 
them  (lection  103d2.  declares  the  will  of  the  General  As- 
sembly as  to  how  many  hours  schools  shall  bo  conducted 
dui ' , and  the  other  (-ection  10340)  leave ( the 

details  of  what  larticuler  part  of  the  day  shall  be  used 
to  mate  u:>  the  six  hours  required  tv  otion  .1  ' ri- 

der such  construction  ths  school  boards  would  still  have 
the  power  to  make  rules  and  regulations  for  the  organiza- 
tion, grading  und  government  of  their  own  schools.  By 
suoh  construction  of  theee  two  statutes  meaning  and  ef- 
fect is  iven  to  both,  but  to  construe  beotion  10740  as 
vesting  in  the  school  boards  the  nower  to  prescribe  the 
length  of  the  ; ohool  day  would  be  to  ignore  and  render 
ineffective  section  103^2. 


OohCLUbicy 


It  is,  therefore,  the  opinion  of  this  office 
that  s rule  and . regulation  of  a school  board  undertaking 
to  extend  the.  hours  of  school  work  within  the  day  beyond 
six  hours  for  the  purpose  of  counting  the  overtime  as 
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part  of  another  day  an<  i by  to  fhorten  t i total  nun- 
ber  of  calendar  days  that  sohool  vould  actually  be  in 
session  would  not  be  in  oonfoi  iity  with  the  laws  of  this 
- tate . 


Respectful! y submitted. 


R1  1 . ‘ i Y 

Assistant  ..ttorn>-.y-  eneral 


■ O'?  : 


I 


hCY  lioi'ITTRIGK 

Attorney-General  HEKsTf 


SCHOOLS: 


Three  questions  as  to  validity  of  proceedings 
under  Section  10031  R.  S.  Mo.,  1939. 


F :bi  u iry  23,  1943 


Honorable  i.oy  Soantlin 

atate  Su-i  or  intend  ent  o-r  schools 

Jefferson  City,  I iacouri 


Dour  . r.  Soantlln: 


Ve  ''ave  your  requoet  for  an  o >inion  of  rocent 
date  ich  reads  as  follows : 


"I  desire  an  ooini  i rom  ou  r lative  to  a 
; rtaln  . ttor.  or*  ) 

to  bo  ur  follov/s: 


• on,  Missouri,  in  faxus  County, 

a tend  cr  was  -nr.  loyod  sometime  la.  t 
Tl  is  toucher  ! old  u otate 
Certificate,  yt)  icl  is  in  f0rce  now  end 
v;oi:lcr  co  nil  nut  to  be  in  lorcc  until 
July  1,  19 ' 4 , isrued  by  the  t-  tc 
■erintondent  or  .chools.  tea- 

c-  or  taught  in  the  ’ubllc  -ohoolr  of 
Houston  fox  several  weeks  .-nd  then  at- 
tempted to  rosl~n  to  telco  o her  em- 
ployment* T is  r ion  was  unan- 

imously refused  the  Lot  rd  of  educa- 
tion. . t if led  of  b w fuct 

that  is  resignation  vas  not  accepted 
the  morning  after  the  action  was  taken. 

ovcvr,  the  'ollov/ln  -oni.uy  ornin 
he  failed  to  report  fox  duty*  The 
Ho:  rd  of  educat  ion  of  the  Houston,  in- 
sotiri  school  ictriot  brought  charges 
agai  ist  i ■ asking  that  his  eertlfloate 
be  revoked  under  the  provisions  of  Sec- 
tion 10631  of  tl:  Missouri  statutes. 
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Th.  y "resented  these  pharges  to  t 9 Coun- 
ty u >'»rintendent  of  fexas  Count;;,  who 
then  proceeded  to  set  a d~'e  for  tie 

bald  County  superintendent  no- 
tified this  teao’  er  of  the  hearing,  t v r. 

otifyiny  him  of  the  exact  time  end  'lace 
tv  at  the  ' ear  lng  v ould  be  old.  In  like 
manner,  tl  9 County  -unerint.  m ent  notified 
the  otate  superintendent  that  oharr.es  had 
been  filed  against  this  teacher,  and  he 
also  notified  the  btcta  Cunci intendent  the 
r:  ct  time  and  place  of  the  hearing.  The 
Stat  3 nt  n • nt  1 rot  the  c >unty  u- 

rir  indent  tellJn  him  that  he  felt  t at 
it  s'  ould  have  been  the  duty  of  the  btste 
- uoerintcndent  to  set  the  time  and  ilece 
for  the  henring,  but  sinc<.  the  matter  had 
, one  bo  far  us  it  had,  perhaps  the  plane 
as  set  . o by  the  County  -u  ier  Intend  ent. 

Should  be  carried  out.  The  date  arrived 
for  the  hour  In;;  the  tat  3u  or  intend  ent 
represented  at  the  hearing  by  a deputy. 
The  teuoher  against  whom  the  charges  were 
brou  ht  was  >reaent  at  the  hearing,  made 
no  protest  as  to  the  method  b;  w ioh  he  was 
led  of  the  hearing,  and,  in  fact,  made 
no  protest  relative  to  any  of  the  procedures 
as  followed  io  the  matter.  The  teacher 
whoso  oortificute  is  in  ;ucstion  iade  no 
denial  o.f  any  oliarges  ’ hioh  the  c chool  oard 
of  Houston,  had  br  ugl  t against  him,  j-t 
now  beco  .es  .r\y  duty  to  rake  a decision  as 
tc  whether  or  not  his  state  certificate 
should  bo  revoked. 


'•I  am  quito  willing  to  moke  such  decision,  if  I cun 
be  satisfied  concernin'  two  or  three  small  joints  in 
the  care. 


February  TJ> , 194.* 


Hon.  itoy  hcantlio  -3- 


1.  The  County  superintendent  set  the 
time  and  nlace  for  the  hearing  and 
notified  the  teacher  in  question, 
the  -chool  i-oard  of  ouston,  and 
the  ata.te  su  erinteno.ent  of  Schools, 
tailing  each  when  and  where  the 
hearing  would  be  held.  ould  the 
fact  that  the  wtate  uoerinten&ant 
did  not  do  this  cause  the  proce  dings 
to  bo  improper'! 


2.  -ould  the  fact  that  t)  tate  super- 
intendent was  represented  in  the 
hearing  by  a deputy  rather  than  in 
person  cause  the  proceedings  to  be 
Improper? 


3.  In  case  you  rule  that  the  notifica- 
tion of  time  and  ulaco  anc"  the  set- 
ting of  the  time  and  place  should 
have  been  made  by  the  ttat.e  tu^er- 
intondent  of  chool; , would  the 
fa ct  that  the  toucher  i t question 
was  present  at  the  hearing  and  made 
no  rotost  of  this  matter  at  all, 
throw  any  different  light  oa  the 
matter? 


r,I  am  satisfied  with  regard  to  all  other  ooints 
in  these  proceedings,  but  I do  humbly  request  an 
opinion  on  the  above  tJ  ree  opinis." 


The  statute  involved  In  our  questions  is  sec- 
tion 10331,  h.  3.  ho.,  1939,  which  re  ds  as  follows: 
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•* i'he  oounty  i ' t undent  may  revoke,  upon  sa- 
tisfactory proof,  any  county  certificate  for  in- 
co  . c;r,  i or  lity,  neglect  of  duty,  or  the 
annulling  of  written  ocntractr  with  the.  board  of 
directors  v it tout  the  consent  of  the  majority  of 
ti  e member b of  the  board  v'ich  is  m nurty  to  such 
contract.  11  charr  e must  be  orof erred  in  writ 
lug,  signed  and  sworn  to  by  the  party  or  parti 
making  the.  accusation,  which  must  be  filed  with 
the  county  sunerintendent , und  the  teacher  must 
be  given  duo  notlo  , o not  lees  then  ton  days, 
an  o ortunlty  to  be  hoard,  together  with  wit- 
nesses. In  oar  any  person  holding  a certifi- 
cate issued  by  the  state  superintendent,  the 
rd  of  curators  of  the  state  university,  or 
the  board  of  regents  of  any  state  teachers  col- 
lege, shall  bo  oomoluined  of  as  herein  nrovided 
for,  then  it  shall  be  the  duty  oi 
perintendent  in  th;  county  ^ here  the  ol'funee  is 
alleged  to  have  been  committed,  to  notify,  in 
writing,  the  nerson  or  board  issuin'*  such  certi- 
ficate, and  such  person  or  board  shall  orocecd 
as  . eioin  provided  for  the  revocation  of  such 
oertifiot  to.  Che  complaint  must  nlainly  and 
full  ( ify  what  Inoompetenoy,  i imort  lity,  ne- 
glect of  duty  or  other  charge  is  madi  against 
the  teacher,  and  if  tin.  county  superintendent 
shall,  after  a hearing,  revoke  suid  o<  1 Louts, 
the  teacher  skull  have  the  right  to  u • eal  s;  id 
hearing  to  th<  circuit -court  ut  any  time  within 
ten  days  thereafter  b filing  an  affidavit  and 
givi  r bond  as  is  now  required  before  justices 
of  t ce.  On  any  such  a > of 

the  nlrouit  court  shall,  wit!  or  with  ut  o Jury, 
ti  c o tion  of  either  ti  e teacher  o?  the  ror- 
son  oo  . laint,  bear  the  whole  natter 

anew  and  decide  the  same  de  novo  affirming  or 
onying  t:  o action  of  the  comity  superintendent. 
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und  he  ahull  tax  the  cost  a ^inst  the  a;  rel- 
iant If  the  Jud-yiont  of  th(:  county  u >eriufcen 
dent  i;  af firmed , but  If  e disaffirms  such 
Judgment,  then  ’ e el  all  ai  a ai  b costs  of 
the  w ole  'rooeedings  against  the  perron  or 
persona  oi  kin  • the  coi  »lalnt.  *ny  t aoher 
having  !ilr  or  hr  certificate  revoked  by  ^.ny 
other  authority  than  that  of  county  superin- 
tendei  11  I t to  1 b 

from  to  the  circuit  court  and  shall  have  t]  a 
ri  ht  to  a like  hearing  and  trial  as  is  here- 
in provided  for  in  the  appeal  fro  > the  deci- 
sion of  tho  county  superintendent," 


It  will  be  seen  by  the  foregoing  section  that 
where  the  certificate  of  the  teaohei  complained  against 
has  been  issued  by  the  State  Superintendent  of  Schools, 
t at  o -flciol  shouli  oonduot  the  hearing  on  the  ooranlaint. 
The  statute  says  that  upon  oon-slaint  being  made  against 
a teacher  holding  a certificate  irsuod  by  the  ~tato  u- 
^erintenaent  of  uchoolr  , the  date  uoorintendent  of 
schools  should  Proceed  as  provi  In  said  section,  that 
is,  should  proceed  in  tho  s.-.jae  mnnor  that  the  county  su- 
perintendent would  proceed  were  tho  connluint  lodged 
a gainst  a teacher  holding  a certificate  iosued  by  hi  a, 
buch  procedure  would  include  the  setting  of  a date  for 
hearing  and  the  furnis  o:‘  notloe  to  the  teaoJ  r oo  - 
( . these  steps  o!  ould  be  taken  by  the 

otate  ~>uperint indent  of  -ohoolc:  v.hon  he  is  to  oonduct  the 
in  . owover,  the  facts  in  tho  present  case  show 
that  although  tho  comxty  superintended  set  tho  date  of 
tho  he  irin  , the  state  superintendent  ratified  and  t - 
proved  of  said  dote  do  that  in  reality  the  state  superin- 
tendent did  set  the  date  on  which  the  hear  inf:  was  to  be 
held*  ie  V Ink  b the  ratification  or  ion  by  tte 

stuto  superintendent  of  the  date  sot  by  tho  county  super- 
intendent was  just  as  effective  as  if  the  state  superin- 
tendent had  ori  ;inally  set  tho  date. 
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Likewise,  although  the  state  superintendent 
should  have  notified  the  teacher  complained  against,  yet 
the  teacher  did  receive  a notice  of  the  charges  and  of 
the  tine  and  place  of  hearing  and  actually  attended  said 
hearing  without  making  any  protest  as  to  the  manner  in 
which  he  was  notified,  *'e  believe  that  the  teacher 
thereby  waived  any  defect  of  notice  since  the  purpose  of 
the  notice  was  to  advise  him  as  to  the  fact  that  charges 
had  been  lodged  against  him,  as  to  what  said  charges 
were  and  that  on  a day  certain  a hearing  would  be  held 
upon  said  charges,  at  which  hearing  he  could  be  present 
and  be  hoard.  By  being  present  at  the  hearing  after  he 
had  received  notice  of  the  nature  of  tho  charges  we  think 
he  could  not  then  complain  that  he  had  not  been  properly 
notified. 


'The  foregoing  disposes  of  questions  one  and 
three  of  your  request.  Question  two  presents  a differ- 
ent situation,  however,  Your  statement  of  facts  shows 
that  the  state  superintendent  did  not  attend  the  herring 
on  the  complaint,  but  that  he  sent  someone  else  in  his 
place  to  the  hearing.  Your  statement  of  facts  says  that 
"the  htate  Superintendent  was  represented  at  the  hearing 
by  a deputy" . 


There  is  no  deputy  state  superintendent  of 
schools.  The  question,  therefore,  resolves  itself  to  a 
question  of  whether  the  state  superintendent  can  deputize 
someone  to  attend  to  certain  of  his  duties.  The  general 
rule  as  to  when  a public  officer  can  delegate  his  powers 
to  someone  else  is  stated  in  45  C.  J.  1033,  section  291, 
as  follows: 


"~n  officer,  to  whom  a discretion  is  intrusted, 
cannot  delegate  the  exercise  thereof,  but  min- 
isterial duties,  except  where  there  is  a statu- 
tory prohibition,  may  be  delegated." 
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The  f oresoin^  rule  has  boon  followed  In  Missouri 
as  will  be  seen  by  the  oase  of  tate  ex  rel.  v.  neber,  226 
. o.  229,  237,  wherein  the  Court  said: 


" * o fleer  to  whom  u discretion 

is  entrusted  by  law  cannot  delegate  to  another 
the  exercise  of  that  discretion,  but  after  he 
has  himself  exorcised  the  discretion  he  may,  un- 
der "roper  conditions,  delegate  to  another  the 
performance  of  a ministerial  act  to  evidence  the 
result  of  his  own  exercise  of  the  discretion.  * 

* * t i 


To  answer  your  question,  therefore,  we  must  de- 
termine whether  or  not  the  powers  v sted  in  he  - tate  su- 
perintendent of  Schools  under  in  otion  lOGol  of  the  statutes 
require  the  exercise  by  that  official  of  discretion  and 
Judgment  or  whether  such  oowors  merely  call  for  an  exercise 
of  ministerial  duties  by  such  officer. 


The  distinction  between  duties  requiring  the  ex- 
ercise of  discretion  and  Judgment  and  those  requiring  the 
performance  of  mere  ministerial  functions  has  been  well 
established  by  the  courts  of  this  ^tate.  In  the  case  of 
otate  ex  rel.  v.  Coo  174  Mo.  100,  107,  the  hunreme  Court 
with  approval  quoted  the  following  statement  as  to  the  dis 
tinctlon  betwe  n nowere  requiring  the  exercise  of  discre- 
tion and  those  which  merely  require  the  exercise  of  minis- 
terial duties,  which  statement  reads  as  follows: 


" * % * In  -x  parte  T o "son,  53  --la. 

9P,  the  rul  Is  stated  thus:  1 .hen  the  power 
is  dearly  d fined  and.  enjoined,  doos  not  in- 
volve the  exeicise  of  discretion  or  Judgment, 
and  no  alternative  is  left  to  the  o^fio'r 
charged  with  its  execution;  when  he  must  act 
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without  enquiry,  and  without  evidence,  and  the 
node  of  action  is  expressly  declared,  the  power 
is  purely  ministerial.  ;'hen,  however,  the 
oower  involves  the  exercise  of  judgment  and 
discretion;  when  it  is  to  be  exercised  only  in 
an  ascertained  event,  und  on  the  occurrence  and 
existence  of  particular  facts,  and  the  officer 
charged  with  the  execution  of  the  power  must 
determine  whether  the  event  has  arisen,  or  the 
facts  exist  requiring  its  exercise,  then  the 
oower  ir  judicial,  or  in  its  nature  judicial.* 

t * * :'  * • l 


The  rule  as  to  such  distinction  is  stated  in  the 
case  of  Rtete  ex  rel.  v.  - cler , 143  ho.  43C , 447,  in  the 
following  language : 


" 1 hv  ministerial  act  ir  one 

which  a public  officer  is  required,  to  perform 
upon  a 'iven  3tate  of  facts  in  a prescribed 
manner  in  obedience  to  the  mand;  te  of  legal 
authority,  and  v/ithout.  regard  to  his  own 
judgment  or  opinion  concerning  the  propriety 
or  impropriety  of  the  act  to  be  performed.' 
-.err ill  on  Mandamus,  roc.  ; Marcum  v. 

Com' rr , 42  . Vc.  23  , and  cases  cited." 


^.gain  in  the  case  of  Sterne  ox  rcl.  v.  «elsch, 
124  b.  i.  (2d)  36,  l.o.  332,  the  Court  defined  a minis- 
terial act  in  the  following  language: 


>-  * ^ rainisterial  act,  as  applied 
to  a public  officer,  is  an  act  or  thinr  which 
he  is  required  to  perform  by  direction  of  le- 
gal authority  upon  a given  state  of  facto  be- 
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irig  shown  to  exist,  regard  leer  of  his  own  opin- 
ion ue  to  the  propriety  or  impropriety  of  doing 
the  act  in  the  particular  case.  ^tatc  ex  rel* 
Jones  ot  al,  v.  Cook,  174  l-o.  100,  118,  119, 
120,  73  b.  ,.  489." 


hee  also  the  care  of  ^tate  ex  rel.  v.  BroY/n , 73  S*  . (:  ) 
1.  c.  822. 


iVith  these  rules  in  oind  let  us  examine  Section 
10331,  ruprr , to  see  what  is  the  nature  of  the  duties  of 
the  state  superintendent  with  respect  to  revocation  of 
certificates.  It  should  be  noticed  in  the  first  instance 
that  the  statute  says  that  the  official  vested  v-ilth  the 
power  to  revoke  "nay  revoke , upon  satisfactory  proof,  any 
county  certificate  for  incorapetenoy,  immorality,  neglect 
of  duty,  or  the  annulling  of  v-ritten  contracts  with  the 
board  of  directors  without  the  concent  of  the  majority  of 
the  members  of  the  board  v;hich  is  u party  to  such  con- 
tract." The  statute  also  sp(  cifically  requires  that  the 
teacher  complained  against  'ust  be  Ivon  on  oonortunity  to 
be  heard  and  to  present  wlti  t bs  in  hii  he  L . It  will 
bo  .seen,  therefore,  thbt  the  superintendent  hi nrin  the 
complaint  doer  not  have  to  revoke  a certificate  but  he 
"may  revoke"  the  certificate.  he  not  only  must  exorcise 
his  judgment  in  ascertaining  the  existence  of  nartioular 
facto,  but  he  must  also  exercise  his  discretion  as  to 
whether  the  certificate  should  be  revoked  even  if  certain 
C cte  are  found  to  exist*  aeo  r r ly  must  exercise 

his  Judgment  as  to  the  ci edibility  of  witnesses  and  us  to 
the  weight  and  value  which  should  be  given  to  tlioir  testi- 
ioiiy . He,  therefore,  exercises  powers  which  are  in  their 
nature  judicial,  as  was  Eald  in  the  oase  of  htutc  ex  rel. 
v.  Cook. 


It  cannot  be  said,  therefore,  that  the  powers  of 
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of  tho  au  oiintendent,  und  otion  100'. 1,  lerely  rooulre 
b]  exercise  of  ministerial  duties*  Such  offioial  La  not 
bound  by  law  to  revoke  a teacher’s  certificate  regardless 
of  hia  own  opinion  as  to  the  propriety  or  impropriety  of 
such  revocation  in  a particular  case.  It  is  quite  pos- 
le,  perhaps  le,  that  in  some  cases  the  superin- 

tendent mi;:  ^ re  voice  a certificate  anon  a showing  of  facts 
but  ml  ht  not  revoice  u certificate  upon  a showing  of  the 
same  facts  in  another  c I . ere  might  be  extenuating 
circumstances  in  one  case  which  would  not  bo  present  in 
another  case.  In  any  event,  the  superintendent  would  bo 
the  Judge  as  to  whether  e should  revoke  the  certificate 
•in  each  particular  case. 


The  state  su  lerintondent  could  not  exercise  hia 
Judgment  and  discretion  as  to  whether  u teacher’s  oertifi 
cate  s hould  be  revoked  \ ithout  hearing  the  evidence  and 
personally  acquainting  hi  self  with  tho  foots  upun  which 
tho  determination  is  to  be  made*  To  allow  someone  else 
to  oon&uot  the  hearing,  view  the  witnesses,  hear  the  evi- 
dence and  make  a finding  as  to  what  the  facts  were  would 
bo  a oleur  delegation  of  the  duties  which  the  law  reauires 
the  state  superintendent  himself  to  perform.  A de  iuty 
might  ooncludo  that  s one  witness  had  sworn  falsel  whereas 
tho  ru  >er Int^ndant , if  he  should  hear  the  same  witness, 
might  conclude  that  the  witness  was  tolling  the  truth. 

Li!,  lse,  Bputy  i jht  conclude  that  a teacher  was 
guilty  of  lncompetonoy,  immorality  or  no  loot  of  duty,  or 
vice  vorsa , whereas  th  superintendent  himself  might  ar- 
rive at  a different  conclusion  should  he  hear  the  same 
evidcnc. . Law  hat  laoed  the  superintendent  the 

responsibility  for  a determination  of  the  facts  and  of  the 
question  as  to  whether  a certificate  should  be  revoked  un- 
der the  facts  as  determined.  Under  tho  rules  ur  laid 
down  by  tho  courts  in  the  oases  above  quoted  from,  such 
official  oannot  delegate  that  responsibility . 
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ei  tore,  th  law  requires  t'  at  an  oer 
perform  ! ie  duties  in  the  Banner  by  law.  The 

rule  has  been  stated  as.  follows  in  4 . 0.  1032 , Lection 

290: 


"i-'owerc  conferred  unon  a milic  officer  can  be 
exexclsed  only  in  the  manner,  end  under  the 
circumetance.': , prescribed  by  law,  and  any  at- 
tempted exercise  thereof  in  any  other  manner 
or  urn  er  different  circumstances  Jr-  a nullity. 

- * - * ' * n 


Under  the  facts  sot  out  in  your  letter  the 
state  superintendent  attempted  to  exercise  his  powers  in 
a rnanhej  different  fro  that  prescribed  by  lew  in  that  he 
undertook  to  dele  : te  to  someone  el?  e ( d >uty)  the  power 
and  resnonsil  ill  :y  of  exercising  jud  -nent  and  discretion 
which  wee  required  of  the  superin  nt  hJ  iself.  Lince 
the  teacl  ex  in  question  has  not  been  aocordcd  a hearing 
by  the  Ltate  • . 1 nter.de nt  of  >ohooli  , the  .tate  super- 

intendent of  choolc  is  without  authority  now  to  revoke 
the  license  of  such  teaoher.  of  In  • said  herein  should 
be  construed  to  me  n that  the  state  si  pel  interdent  cannot 
yet  conduct  the  her  ring  as  r-  wired  by  law  and  take  such 
action  as  in  Vis  Judgment  the  f ctr  nr-rant. 


C0.:CLlk.IP:r 


It  is,  therefore,  the  opinion  of  this  office 
that  under  the  facts  and  circumstances  set  out  Jn  your 
letter  of  the  fifteenth  (1)  the  setting  of  the  date  of 

t:  e hearing  by  the  county  superintendent  and  the  approval 
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•> 

•o  ** 


or  ratification  of  said  date  by  Jje  state  superintendent 
was  a substantial  compliance  with  Seotion  10S31  . • - . Mo«  , 
1959,  and.  {2)  that  the  fact  that  the  .. tate  Funerintcndent 
of  befools  did  not  personally  conduct  the  earing  but  un- 
dertook to  be  represented  at  said  hearing  by  another  per- 
son rendered  tJ.e  proceeding  void  and  of  no  effect  and  (3) 
that  the  fact  that  the  teacher  in  question  was  present  at 
the  hearing  end  had  been  notified  of  the  nature  of  the 
charges  against  him  and  of  the  date  said  hearing  v.ould  be 
held  and  did  not  protest  as  to  any  deficiency  of  notifica- 
tion amounted  to  a waiver  by  the  teaci er  of  any  defect  in 
the  time  and  >lace  of  the  L<  uring  and  of  the  fact  that  he 
had  not  been  not if i d by  tin  nropoi  official. 


Respectfully  sub  litted. 


1 

Assistant  -ttoruoy-Goneral 


m D: 


' : ' 
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SCHOOLS:  School  district  in  order  to  qualify  for  central 
high  school  building  aid  must  erect  building  on 
tract  of  not  less  than  five  (5)  acres  subject  to 
approval  of  plans  by  State  Superintendent  of 
Schools. 


July  12,  1943 

!n 

Honorable  Toy  Scnntlin 

State  Superintendent  of  Schools 

Jefferson  City,  Missouri 


Dear  Hr.  Scnntlin: 


This  will  acknowledge  receipt  of  your  letter  of  recent 
date  in  which  you  requost  an  opinion  based  on  the  follow- 
ing: 


FILED 


"This  Department  has  received  an  appli- 
cation for  state  aid  for  a central  high 
school  building  as  provided,  in  Section 
10499,  R.  3.,  Mo.,  1939. 

"The  Board  of  education  of  the  Kidder 
School  District  Ho.  8 of  Caldwell  County, 
in  its  application  for  the  high  school 
building  aid,  has  certified  that  it  has 
purchased  a tract  of  ten  acres  of  conti- 
guous territory  and  secured  thereon  a 
building  hich  is  suitable  for  a central 
school,  containing  one  large  central 
building,  vith  separate  gyanasium  and 
auditorium  which  include  a modern  system 
of  heating,  ventilation  and  lighting. 

The  Board  of  education  further  certifies 
that  the  total  vulus  of  the  buildings 
and  site  was  L 75,500 .00,  and  that  the 
Board  actually  paid  5,500.00  for  the 
Kidder  College  site  and  buildings.  The 
buildings  on  the  site  were  erected  in 
1927.  State  building  aid  of  2000.00  is 
requested  by  the  Board  of  iduoation.  • 

’•The  newly  acquired  school  site  and 
buildings  herein  described  is  the  pro- 
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perty  formerly  owned  by  the  Kidder 
College  which  was  a pr irate  school. 

The  buildings  all  seem  to  be  in  good 
condition  and  constitute  a modern 
and  excellent  school  plant  adequate 
for  this  district. 

"Section  10499,  R.  3.,  }Ao.,  1939,  in 
part,  provides  that  town  or  consoli- 
dated school  districts  may  qualify  for 
the  central  high  school  building  aid 
when  the  following  conditions  are  met: 

"1.  Secure  a school  site  of  not  less 
than  five  acres  for  the  central 
high  school  building. 

"2.  Hrect  thereon  in  accordance  with 
plans  and  specifications  approved 
by  the  State  Superintendent  of 
Schools  a building  suitable  for  a 
central  school  and  containing  one 
large  central  school,  one  large 
assembly  and  a modern  heating  and 
ventilating  system. 

"3.  That  the  state  shall  nay  one- 

fourth  of  said  building  and  equip- 
ment cost,  provided  that  the 
amount  paid  shall  not  exceed 
2000 .00 . 

"The  question  arising  In  connection  with 
this  application  for  building  aid  is 
whether  or  not  the  school  district  may 
qualify  for  the  state  building  aid  when 
the  Hoard  of  Jduoation  purchases  the 
school  site  with  school  buildings  there-: 
on  in  lieu  of  ereoting  new  buildings  on 
the  required  school  site. 
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"I  shall  appreciate  your  advico  and  of- 
ficial opinion  in  answer  to  the  follow- 
ing questions: 

"1.  Does  Section  10499,  ft.  S.  Mo., 1939, 
require  the  actual  erection  of  the  new 
and  approved  school  building  on  the  re- 
quired site  before  any  district  could 
qualify  for  the  state  central  high 
school  building  aid? 

"2.  Would  the  Board  of  Education  com- 
ply with  the  law  in  qualifying  for  the 
state  building  aid  when  the  school  site 
and  completed  buildings  meet  the  re- 
quired specifications  for  approval? 

"3.  Would  the  Kidder  School  District  No. 
8 qualify  for  the  maximum  $2000.00  build- 
ing aid  when  the  actual  cost  of  such  pro- 
perty to  the  district  was  only  $5,500.00, 
even  though  the  original  cost  of  the  site 
and  erection  of  the  buildings  in  1927  was 
$75, 500. 00? " 


The  statute  which  concerns  itself  with  the  state  aid 
a sohool  district  may  obtain  is  found  at  Section  10499  R. 
S.  Mo.,  1939,  which  reads  as  follows: 


"Whenever  a district  organized  under 
the  provisions  of  this  article  has  se- 
cured a site  of  not  less  than  five 
acres  for  the  central  high  school  build- 
ing of  said  district  and  has  erected 
thereon  a school  builSTn^,  suitable  lor 
a central  school  and  containing  one 
large  assembly  room  for  the  meeting  of 
the  citizens  of  the  district  and  has 
installed  a modern  system  of  heating  and 
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ventilating,  the  state  shall  -jar  one- 
fourth  of  the  cost"  Vi*  said  "ou riding 
an>T  e;u~i  ament : Provider,  th'c  ainio’unt 
tlius  paid  by  the  state  shall  not  ex- 
ceed two  thousand  ( 2, COO .00)  for  any 
one  district.  The  state  of  'issouri 
shall,  out  of  the  general  revenue 
fund  of  the  state,  make  adequate  ap- 
propriation for  carrying  out  the  pro- 
visions of  this  section  end  the  money 
due  any  'istriot  shall  be  remitted  by 
the  auditor  to  the  county  treasurer 
of  the  proper  county  on  roeeint  of  a 
certificate  from  the  state  superin- 
tendent of  publio  sohools  stating 
that  the  conditions  herein  prescribed 
has  been  complied  with."  (Emphasis 
ours) 


In  order  to  construe  the  terms  used  in  the  statute  it 
will  be  necessary  to  refer  to  other  authorities  for  a de- 
finition of  the  word  •'erect.'*  Funk  and  '’agnail  Standard 
Dictionary  of  the  nglisi  language,  1937  ^ition,  defines 
"elect" , "To  rear  or  set  up,  as  a building,  build."  "To 
construct  or  establish." 


Ballentine’s  Jaw  Dictionary,  1930  Edition,  defines 
"erect”  as: 


"While  ordinarily  ’to  ereot’  has  a 
different  nooning  from  the  word  ’to 
move,’  it  is  not  true  that  to  erect  a 
building  means  the  present  construc- 
tion and  adjustment  of  its  component 
parts  to  the  smallest  detail.  Thus, 
the  construction  of  the  foundation, 
supports,  or  driveways  for  the  build- 
ing in  its  new  location  would  be  pro 
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tanto  an  erection  of  the  building. 
See  Red  Lake  Tails  Milling  Co.  v. 
Thief  River  Falls,  109  Minn.  5£,  24 
L.  R.  A.  (R.  S.)  456,  458,  122  N.  W. 
Rep.  872." 


Webster’s  New  International  Dictionary,  1940  Edition: 


"To  raise,  as  a building;  to  build; 
to  construct;  *********  * " 


Bouvier’s  Lav/  Dictionary,  1934  Edition,  defines  "erec- 
tion" as  follows: 


" * * * * The  repairing,  alteration, 
and  enlarging,  or  the  removal  from 
one  spot  to  another,  of  a building, 
is  not  erection  within  the  meaning  of 
a statute  forbidding  the  erection  of 
wooden  buildings;  27  Conn.  332;  2 
Rawle  262;  51  111.  422.  The  moving 

of  a building  is  not  an  erection  of  a 
building;  121  Mass.  229;  * * * * * n 


Directing  your  attention  to  21  C.  J.  819,  this  autho- 
rity has  the  following  to  say  concerning  the  word  "erect": 


"The  word,  in  its  narrowest  signifi- 
cation, means  to  build;  to  build  up; 
to  construct;  to  raise;  to  raise 
up;  to  raise  and  set  up  in  an  up- 
right or  perpendicular  position;  to 
rear  or  set  up;  to  set  up;  to  lift 
up;  but  by  context,  it  also  means 
to  establish;  to  institute;  to 
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found,  form,  frame,  etc.  In  a 
broad  sense  the  terra  may  mean  to 
create  a particular  thing  out  of  its 
parts.  The  authority  to  erect  may 
carry  vdth  it  certain  incidental  or 
implied  powers  in  connection  with 
the  erection,  such  as  the  power  to 
remove,  to  purchase,  or  to  do  some- 
thing reasonable  or  necessary  in 
connection  vd.th  the  erection  or  its 
maintenance  and  preservation. 

"Ereoted.  Actually  constructed; 
built;  completed. 

"Phrases:  In  the  present  tense, 

•construct  and  ereot,'  'erect  a free 
school-house,'  'erect  any  buildings 
therein'  'ereot,  complete  and  have 
ready  for  operation,*  'ereot  in  any 
street,*  'erect  or  cause  to  be  erec- 
ted,' and  'erect  works  for  refining.* 
In  the  past  tense,  'erected  into  a 
police  village,*  'erected,  made,  or 
sot  up,’  'ereoted  or  built,*  and 
•erected  under  one  general  oontraot.' 
As  a participle,  • erecting  a build- 
ing. . • for  business  purposes,* 
'erecting  and  endowing  of  an  hospi- 
tal,' and  'erecting  or  building  of  any 
house.*" 


And  also  in  21  C.  J.  at  page  820,  we  find  this  paragraph: 


"ERECTION.  The  term,  as  used  with 
reference  to  building,  means  the 
putting  together  of  the  materials 
that  are  used  therein;  putting  to- 
gether the  necessary  material  and 
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raising  it;  the  putting  together  of 
the  brick  and  mortar,  wood,  and 
other  materials  making  the  construc- 
tion; construction.  It  may  imply 
some  structure  superimposed  on  the 
land. 

"Phrases:  ’Erection,  alteration,  or 

repair  of  buildings  and  structures,' 
'erection  and  improvements,'  'ereo- 
tion,  construction  and  completion  of 
school  buildings,'  'erections  for 
manufacturing  purposes,'  'erection 
of  any  building,'  'erection  of  im- 
provements,' 'erections  or  additions,' 
'ereotion  or  inclosure,*  and  'erec- 
tions or  encumbrances. "* 


Looking  now  to  15  Words  and  Phrases,  95,  96,  on  the 
subject  of  erection,  we  find  these  definitions: 


"One  of  the  primary  definitions  of 
the  word  'erect'  is  'to  raise,  as  a 
building;  to  build,  to  construct.' 
Butz  v.  Muroh  Bros.  Const.  Co.,  97 
S.  KJ.  895,  897,  199  Mo.  279,  quoting 
Webst.  Diet. 

"The  term  'erection,'  used  with  refer- 
ence to  building,  means  the  putting 
together  of  the  materials  that  are 
used  therein,  the  putting  together  of 
the  brick  and  mortar,  wood  ana  other 
materials  making  the  construction. 
Soharff  v.  Southern  Illinois  Const. 
Co.,  92  S.  W.  126,  130,  115  Mo.  App. 
157. 
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******  state  ex  rel.  City  of 
Chillicothe  v.  Gordon,  135  S.  W.  929, 
931,  233  Mo.  383. 

******************* 

* * * MoGary  v.  People,  N.  Y.,  1 
Cow.  Cr.  R.  338,  343." 


Turning  now  to  30  C.  J.  S.  1133,  1134,  1135,  we  find, 
under  "erect"  and  "erection",  the  following: 


"Present  Tense 

"The  word,  in  its  narrowest  signifi- 
cation, means  to  build,  construct, 
lift  up,  raise,  raise  and  set  up  in  an 
upright  or  perpendicular  position, 
raise  up,  or  to  set  up;  but  by  context 
it  also  means  to  establish;  to  insti- 
tute; to  found,  form,  frame,  etc.;  and 
so  in  a broad  sense  the  term  may  mean 
to  combine  materials  so  as  to  consti- 
tute the  structure,  or  to  create  a par- 
ticular thing  out  of  its  parts.  The 
authority  to  erect  may  carry  with  it 
certain  incidental  or  implied  powers  in 
connection  with  the  erection,  such  as 
the  power  to  do  something  reasonable  or 
necessary  in  connection  with  the  erec- 
tion or  its  maintenance  and  preservation, 
also  the  power  to  purchase  or  to  remove. 
Specifically  applied  to  a public  struc- 
ture, the  term  implies  the  furnishing  and 
equipping  of  the  building,  and  may  be 
synonymous  with  * equip*  and  •furnish;’ 
and  in  general,  it  is  frequently  used 
interchangeably  with  ’construct*  see  15 
C.  J.  S.  p 1509  note  29.  It  has  been 
compared  with,  and  distinguished  from. 
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’build*  see  12  C.  J.  S.  p 377  note  25, 
•construct*  see  16  C.  J.  S.  p 1509 
note  40,  ’establish,*  and  ’move.* 

"Phrases  employing  the  word  are  set 
out  in  the  note.  Other  phrases  for 
which  recent  adjudications  have  not 
been  found  see  21  C.  J.  p 820  notes 
45-51. 


"Erected 

"Actually  constructed;  built;  com- 
pleted. 

"The  term  has  been  held  synonymous  v/ith 
•constructed*  see  16  C.  J.  3.  p 1509 
note  38,  and  ’established. * It  has 
been  compared  with,  or  distinguished 
from,  ’built*  see  12  C.  J.  S.  p 378 
note  58,  'completed*  see  15  C.  J.  S.  p 
665  note  4,  ’constructed*  see  16  C.  J. 

S.  p 1509  note  46,  and  'made.* 

"Phrases  employing  the  word  are  set  out 
in  the  note.  Other  phrases  see  21  C. 

J.  p 820  notes  52-55. 

"Erecting 

"Generally,  v/hen  applied  to  building 
construction,  the  term  excludes  alter- 
ing, remodeling,  or  repairing,  unless 
these  processes  amount  in  fact  to  the 
erection  of  a new  building;  but  some- 
times, although  not  always,  it  may  in- 
clude ’remodeling*  and  may  even  be  sy- 
nonymous therewith. 

"Phrases  employing  the  word  are  set  out’ 
in  the  note.  Other  phrases  see  21  C.  J. 
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p 820  notes  56-58. 

".JIECTION.  The  terra,  as  used  with 
reference  to  building,  means  construc- 
tion, putting  together  the  necessary 
material  and  raising  it;  the  nutting 
together  of  the  brick  and  mortar,  wood, 
and  other  materials  making  the  con- 
struction, or  the  putting  together  of 
the  materials  that  are  used  therein. 

It  may  imply  some  structure  superim- 
posed on  the  land.  In  the  subjoined 
notes  examples  are  given  of  what,  un- 
der particular  circumstances,  the  term 
has  been  held  to  include,  and  not  to 
include. 

"In  common  parlance,  the  erection  of  a 
building  and  the  alteration  or  remodel- 
ing of  one  already  existing  are  dis- 
tinct and  different  things;  but  under 
particular  circumstances,  especially 
where  there  is  a radical  reconstruc- 
tion of  a building  or  the  construction 
of  a substantial  addition  thereto, 
f erection,'  used  in  a broad  sense,  may 
be  equivalent  to  'remodeling*;  and 
also,  depending  on  the  circumstances 
of  its  use,  the  word  has  been  held 
sometimes  equivalent  to,  or  synonymous 
with,  'construction*  see  16  C.  J.  S.  p 
1511  note  93,  and  'removal.*  It  has 
been  compared  with,  or  distinguished 
from,  'alteration*  see  3C.J.  S.p 
900  note  43,  'building*  see  12  C.  J.  S. 
p 382  note  44,  'maintenance,'  'place,* 
and  'removal.' 

"Phrases  employing  the  word  are  set 
out  in  the  note.  68.  Other  uhrases 
for  whioh  recent  adjudications  have 
not  been  found  see  21  C.  J.  p 821  note 
64 -p  822  note  72." 


Hon.  Roy  Scant lin 


-11- 


July  12,  1943 


"68.  * * * * * (6)  ’Erection  of  pub- 
lic buildings,'  as  distinguished 
from  'furnishing*  and  'repairing'. 

Mo. — Harrington  v.  Hopkins,  231  S.  W. 
263,  263,  288  Mo.  1 — Judd  v.  Consoli- 
dated School  Diet.  No.  3 of  Platte 
County,  58  S.  W.  2d  783,  785,  227  Mo. 
App.  921.  ****** 


The  foregoing  paragraph  cites  Harrington  v.  Hopkins, 
231  S.  W.  263,  288  Ho.  1,  10.  Under  this  decision, 
Woodson,  J.  had  the  following  to  say: 


******  jn  nQ  8ense  can 

words  'furnishing*  and  'repairing' 
be  construed  to  mean  the  'erection 
of  public  buildings*  as  those  words 
are  used  in  the  Constitution." 


In  Allen  v.  Jackson  County  Savings  & Loan  Ass'n,  115 
S.  W.  2d  7,  9,  232  Mo.  App.  1098,  the  court  in  paragraph 
3,  among  other  things,  had  this  to  say: 


******  We  .^ink  a fair  con- 
struction of  the  term  'ereoted' 
means  'constructed.'  The  Y<isoonsln 
Supreme  Court,  in  Kosidowski  ▼.  City 
of  Milwaukee,  152  Wls.  233,  139  N.W. 
187,  loc.  oit.  188,  had  occasion  to 
construe  the  labor  law  of  that  state, 
including  the  following  provision 
thereof:  'any  kind  in  the  erection, 

repairing,  altering  or  painting';  'a 
house,  building  or  structure'.  That 
action  grew  out  of  injuries  received 
by  a workman  while  employed  by  defen- 
dant city  laying  water  mains.  The 
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court  said,  152  Vis.  223,  139  Iff.  W. 
ie7,  loo.  cit.  IBS:  ’Th3  setting  up 

of  the  new  water  main  was  erecting 
within  the  broad  sense  of  the  term. 
Such  term  includes  any  work  of  crea- 
ting a particular  thing  out  of  parts. 
* * * The  thing  worked  upon,  towit: 
the  waterworks  system  was  a " struc- 
ture. * A structure  may  be  below  the 

surfaoe  of  the  ground  as  well  as 
above.  * * * Any  artificial  creation 
is  a structure, — such  as  a canal. * 
Construction  of  a reservoir  was  held 
to  be  an  ’erection’  of  a building 
within  the  meaning  of  section  6802, 

R.  S.  Mo.  1919.  Mo.  St.  Ann.  Sec. 
13238,  p.  4797,  under  the  theory 
that  construction  means  the  arrange- 
ment and  union  of  parts.  Brackett 
v.  James  Black  Masonry  & Contracting 
Co.,  326  Mb.  387,  32  S.  ,V.  2d  288, 
loc.  cit.  290.” 


From  the  statute  quoted  in  your  letter  we  find  that  a 
school  district,  in  order  to  qualify  for  central  high 
school  building  aid,  must  do  the  following:  (1)  Secure  a 
school  site  of  not  less  than  five  acres  for  the  central 
building,  (2)  Ihrect  thereon  in  accordance  with  approved 
plans  a suitable  and  adequate  building  for  a central 
school  containing  one  large  assembly  room  and  the  entire 
structure  heated  with  a modern  heating  and  ventilating 
system,  and  (3)  The  amount  of  aid  available  would  allow 
the  State  to  pay  one-fourth  (£,)  of  the  building  and  equip- 
ment costs  provided  this  one-fourth  does  not  exceed  Two 
Thousand  Dollars  (£2000.00).  That  is  to  say.  Two  Thou- 
sand Dollars  is  the  maximum  that  may  be  expended  under 
this  state  aid. 


The  Board  of  Education  of  Kidder  School  District  No. 

8 contends  that  by  reason  of  a favorable  and  fortunate  (for 
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them)  set  of  circumstances  the  board  urohased  at  a bar- 
gain price  a school  building  already  equipped  and  in  ex- 
istence, and  that  whether  with  the  approval  of  the  State 
Superintendent  of  Schools  or  not  they  should  be  allowed 
to  qualify  for  state  aid  to  the  extent  of  Two  Thousand 
Dollars.  It  would  seem  from  their  standpoint  that  the 
State  Superintendent  should  assist  and  encourage  them  in 
talcing  advantage  of  this  opportunity. 


We  are  compelled  to  disagree  with  the  members  of 
the  board  for  by  no  forced  construction  can  we  read  into 
the  statute  anything  supporting  this  theory.  In  disa- 
greeing with  the  board  we  must  admit  that  the  rule  is  a 
harsh  one,  but  we  insist  that  the  express  terms  of  the 
statute  mu3t  prevail. 


Let  us  examine  the  situation  from  the  standpoint  of 
legislative  intent.  Did  the  Legislature  intend  to  aid 
and  encourage  the  construction  of  new  school  buildings 
or  the  purchase  of  old  properties  of  doubtful  and  specu- 
lative value  which  might  be  converted  into  school  build- 
ings? If  this  school  board  could  buy  Kidder  College  in 
the  present  instanoe,  we  believe  the  exception  would  be 
a decidedly  dangerous  precedent  in  view  of  the  fact  that 
school  boards  as  a whole,  if  the  exception  could  be  fol- 
lowed, could  purchase  for  school  building  purposes  old 
business  structures  and  other  buildings  which  had  out- 
lived their  usefulness  and  were  offered  for  sale  at  con- 
siderably reduced  prices.  By  no  stretch  of  the  imagin- 
ation do  we  believe  the  Legislature  contemplated  encour- 
aging such  speculative  spending.  L>uch  a course  must  ul- 
timately lead  to  highly  speculative  real  estate  ventures 
of  an  impractical  ancL  unproductive  nature.  Such  trans- 
actions would  be  without  profit  or  pleasure  to  the  boards 
involved.  The  theory  might  be  advanced  that  in  the  event 
the  State  Superintendent  of  Schools  might  approve  such  a 
structure  an  exception  be  made.  We  find  no  provision, 
either  In  the  statutes  or  other  authorities,  for  such; 
and  as  a school  board  is  a corporation  oreated  by  the  Le- 


Hon.  Roy  Soantlin 


•14 


July  12,  1943 


gislature,  a corporation  whose  actions  are  limited  by  le- 
gislative action,  we  believe  that  such  a course  would  be 
the  beginning  of  an  exceedingly  hazardous  and  unprofitable 
course  of  notion. 


By  its  very  terms,  the  statute  would  seem  to  assist 
and  encourage  the  erection  of  new  structures  bearing  the 
approval  of  the  State  Superintendent  of  Schools. 


Having  determined  that  the  Kidder  School  District 
No.  8 oannot  now  qualify  for  aid  under  the  provisions  of 
Section  10499,  supra,  and  oannot,  under  our  interpreta- 
tion, become  eligible  to  receive  state  aid,  it  seems  un- 
necessary to  go  into  the  amount  this  district  might  re- 
ceive. However,  touching  upon  this  subject,  we  find 
that  portion  of  the  statute  which  reads:  "the  state  shall 
pay  one-fourth  of  the  cost  of  said  building  and  equipment" . 


The  intention  of  the  Legislature  was  tha  participa- 
tion of  the  state  in  payment  of  building  and  equipment 
costs  up  to  and  including  one-fourth  of  the  sums  the  school 
boards  had  actually  expended.  In  this  situation  the 
board  actually  spent  Five  Thousand  Five  Hundred  Dollars 
(^5,500.00);  and  if  tile  board  could  otherwise  qualify  it 
would  seem  that  one-fourth  of  Five  Thousand  Five  Hundred 
Dollars  would  be  the  amount  the  district  could  ask  for  un- 
der the  terms  and  provisions  of  the  statute.  In  this  case 

the  sum  is  less  than  Two  Thousand  Dollars,  the  maximum  al- 
lowed. The  fact  that  the  building  and  adjoining  aoreage 
was  worth  far  in  excess  of  that  amount  would  have  no  deter- 
mination on  the  figure  allowed  under  the  statute.  Payment, 
as  intended  by  the  Legislature,  is  on  the  basis  of  the 
amount  aotually  expended  and  not  on  any  other  theory.  Any 
other  conclusion  would  seem  to  encourage  speculation  and 
controversy. 


We  oonmend  the  Kidder  Sohool  Distriot  for  having  mem- 
bers of  the  board  that  are  farseeing  and  enterprlzing 
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enough  to  recognize  tho  fact  that  the  college  property  is 
worth  far  more  than  the  turohaso  price.  The  denial  of 
their  application  under  this  cot  of  facts  v.lll  York  a 
hardship  no  doubt,  and  in  t.1  e minds  of  some  render  a 
grave  injustice.  r’hese  members  may  seem  to  have  been 
penalized  Tor  their  ^uclneso  jud  mu^nt  in  this  transaction. 
We  must  agree  that  the  rule  is  a harsh  one,  but  viewed  in 
the  light  of  the  statutes  as  they  new  exist,  we  can  arrive 
at  no  other  conclusion. 


ccNCLuncr 


Our  conclusion  in  answer  to  your  specific  questions 
will  be  taken  up  in  the  order  set  out  in  your  letter. 

1.  Does  Section  10499  R.  5.  Ho.,  1936,  require  the  ac- 
tual erection  of  tho  now  and  approved  school  building  on 
the  required  site  before  any  district  could  qualify  for 
the  state  central  high  school  building  aid? 

Our  conclusion,  arrived  at  from  the  statute  end  the 
interpretation  given  it  by  the  courts,  is  that  a school 
district,  in  order  to  quaT^ify  for  stato  aid,  must  actual- 
ly construct  a structure  on  a si to,  and  all  this  must  be 
done  with  the  approval  of  the  Stats  Superintendent  of 
Schools. 

2.  V.'ould  the  Board  of  irduoation  comply  Tilth  the  la?/  in 
qualifying  for  the  state  building  aid  when  the  school 
site  and  completed  buildings  meet  the  required  specifica- 
tions for  appioval? 

Cur  conclusion  is  that  approval  of  the  State  Super- 
intendent of  Schools  must  apply  to  new  structures,  for  it 
was  contemplated  by  the  statute  as  it  now  Exists  that  the 
state  could  only  encourage  the  erection  of  new  structures. 
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3.  Would  the  Kidder  School  District  No.  8 qualify  for  the 
maximum  &2000.00  building  aid  when  the  actual  cost  of  such 
property  to  the  district  was  only  C'5,500.00,  even  though 
the  original  cost  of  the  site  and  erection  of  the  buildings 
in  1927  was  £.75,500.00? 

Our  conclusion  is  that  the  Legislature,  under  the 
terms  of  this  statute,  intended  paying  on  the  basis  of 
funds  actuelly  expended.  That  this  district  could  qualify 
for  one-fourth  of  the  ? 5,500.00  expended,  the  basis  on 
which  the  state  would  participate  in  this  construction 
would  be  the  actual  and  not  the  speculative  cost. 


Respeotfully  submitted. 


L.  I.  ?*0BRIS 

Assistant  Attorney-General 


APPROVED : 


ROY  MoKITTRICT 

Attorney-General 
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SCHOOLS:  A School  Board,  having  option  for  apportionment 

of  school  aid  under  either  of  two  statutes,  re- 
quired to  continue  under  statute  selected  under 
the  option  plan. 


August  10,  1943 


i\0 


Honorable  Roy  Sc anti in. 

State  Superintendent  of  Schools 
Jefferson  City,  Missouri 


Dear  Mr*  Scantlin: 


TC-ils  will  acknowledge  receipt  of  your  letter  of 
recent  date  in  which  you  request  an  opinion  based  on  the 
following  facts: 


"Since  the  consolidated  districts 
can  only  elect  to  receive  aid  un- 
der the  provisions  of  Section  10454 
or  Section  10500  until  such  time  0.3 
all  additional  apportionments  pro- 
vided in  Soction  l0454  arc  paid  in 
full,  and  that  last  year  such  addi- 
tional apportionments  were  paid  in 
full,  v;ould  consolidated  districts 
be  automatically  cut  off  from  the 
consolidated  aid  apportionment  an 
erovided  in  Sect4 on  10500,  R.  S., 
1939,  and  bo  required  to  receive 
their  apportionment  under  the  gen- 
eral apportionment  laws  a3  provided 
in  Section  10454?" 


Looking  to  Section  10454  and  particularly  to  that 
portion  useful  to  our  purpose,  we  find  the  following  lan- 
guage : 


« * Provided,  that  until  such 
time  as  the  above  mentioned  addi- 
tional apportionments  are  paid  in 
full,  any  consolidated  district  now 
in  existence  arid  operating  under  the 
provisions  of  section  10500  Revised 
Statutes  1939,  may  elect  to  receive 


Hon,  Roy  Scantlin 


-2- 


Augus 1 10,  1943 


state  aid  under  the  provisions  of  this 
lav;  or  under  the  provisions  of  said 
section  10500;  but  If  said  consolidated 
district  elects  to  receive  aid  under 
the  provisions  of  said  section  10500, 
said  district  shall  thereby  waive  all 
claim  to  priority  of  payment  as  pro- 
vided in  said  section,  (Amended,  Laws 
1941,  p,  550)" 


School  boards  of  consolidated  school  districts,  in 
making  apj  llcation  for  the  apportionment  of  state  school 
money,  may  exercise  an  option,  either  to  make  application 
under  the  statute  quoted  above  or  Section  10500  which  reads 
as  follows: 


"Whenever  any  consolidated  school  dis- 
trict votes  one  hundred  cents  on  the  one 
hundred  dollars  assossod  valuation  for 
teachers  and  incidental  purposes  and  t e 
proceeds  of  said  tax,  together  with  the 
estimated  amount  from  county,  township, 
and  state  funds  and  cash  on  hand  amount 
to  loss  than  fifty  dollars  per  pupil  In 
average  dally  attendance  during  the  pre- 
ceding year  for  teachers  and  incidental 
expenses,  the  state  superintendent  of 
schools  shall  each  y ar  apportion  to  each 
such  district  a sum  sufficient  to  enable 
said  district  to  expend  fifty  dollars 
( 50,00)  per  year  per  child  in  average 
daily  attendance:  Provldod,  that  when 
any  consolidated  school  J1 strict  votes 
sixty-five  cents  on  the  one  hundred  dol- 
lars assessed  valuation  for  teachers  and 
Incidental  purposes  and  the  proceeds  of 
said  tax  together  with  the  estimated  in- 
camo  from  county,  township  and  state  fund 
and  cash  on  hand  amounts  to  less  than 
forty  dollars  per  pupil  in  average  daily 
attendance  during  the  preceding  year  for 
teachers  and  incidental  expenses,  the 
state  superintendent  of  schools  shall 
each  year  apportion  to  each  such  district 
a sum  sufficient  to  enable  said  district 
to  expend  forty  dollars  (40,00)  per  year 
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per  child  in  average  dlly  attendance: 

Provl  od,  the  district  maintains  an  ap- 
proved. High  school  of  at  least  the  third 
class  and  gives  an  approved  course  of  at 
least  one  year  in  agriculture.  The  form 
of  requisition  for  such  state  aid  to  be 
determined  by  the  state  superintendent 
of  public  schools.  The  incidental  ex- 
penses referred  to  in  this  section  shall 
include  only  the  general  incidental  ex- 
penses of  the  district.  Aid  will  not  be 
granted  for  extensive  repair  work  or  for 
the  remodeling  of  builcin^  s,  (R,S,  1929, 
Sec,  9358,  Re-enacted,  Laws  1939,  p,  711 ,)" 


Before  proceeding  with  an  interpretation  of  the  two 
basis  of  legislation  under  consideration,  the  history  of  the 
two  statutes  may  be  examined  to  determine  the  legislative  in- 
tent. 


Section  10500  we  find  in  the  Laws  of  1913  at  page 
724,  Tills  section  was  repealed  and  a nev;  section  created 
in  1917  at  page  496  of  the  Session  Acts.  Later,  this  sec- 
tion became  Section  11264  in  the  revision  of  1919,  A later 
revision  of  1929  shows  this  soction  as  9358  and  under  the 
latest  revision  of  1939  it  appears  as  the  present  section, 
10500,  The  section  has  been  consistently  the  same  during 
this  entire  period  and  we  find  that  in  the  revision  of  our 
school  laws  in  1931,  at  page  334  and  paragraph  13,  a new 
section  which  under  the  1939  revision  became  Section  10454, 
This  would  allow  school  boards  an  option  in  making  their  ap- 
plication for  an  apportionment  of  state  school  money  at  the 
time  the  State  Superintendent  of  Schools  made  the  annual  ap- 
portionment. 


These  statutes  are  unambiguous,  needing  no  construc- 
tion nor  interpretation.  It  is  obvious  that  the  Legislature 
intended  to  allow  school  boards  of  the  consolidated  districts 
some  latitude  in  operational  plans,  and  in  order  so  to  do, 
provided  for  an  alternative  decision  as  between  these  stat- 
utes which  we  have  under  consideration. 


The  problem  in  this  instant  case  now  resolves  Itself 
into  this  question.  Should  a school  board,  having  exercised 
an  option,  be  allowed  to  change  operational  plans  and  exercise 
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their  option  at  their  own  pleasure  and  convenience* 


The  school  board  is  a body  created  by  the  Legislature 
and  has  under  its  direction  a political  subdivision  of  the 
State.  Because  of  its  legislative  creation,  it  can  exercise 
only  those  powers  and  functions  expressly  given  by  the  Legis- 
lature. Under  the  two  statutes  which  we  have  open  for  dis- 
cussion, we  find  that  in  qualifying  for  state  aid,  the  stat- 
ute ha3  expressly  declared,  in  the  alternative,  two  plari3 
for  the  operation  of  the  school  district.  In  qualifying  for 
this  stete  aid  and  in  exercising  the  option  allowed  them, 
these  things  must  necessarily  transpire. 

(1) .  A determination  by  the  Board  as  to  the  opera- 
tional statute  under  which  they  wish  to  conduct  the  affairs 
of  that  particular  district. 

(2) .  Proper  application  submitted  to  the  State  Su- 
perintendent of  Schools  stating  their  operation  statute  num- 
ber. 

(3) .  The  approval  and  the  exercise  of  said  discre- 
tion on  the  part  of  the  State  Superintendent  of  Schools. 


We  believe  all  of  these  elements  are  necessary  to  qual 
ify  under  either  of  the  statutes.  A school  board,  having  qual 
if led  and  signified  that  section  under  which  they  propose  to 
operate,  in  the  opinion  of  the  writer,  must  necessarily  con- 
fine its  decision  once  Laving  arrived  at  a determined  opera- 
tional plan. 


We  believe  it  would  be  consistent  good  policy  to  in- 
sist that  the  boards  rigidly  adhere  to  a policy,  once  having 
boen  selected.  In  effect  this  board  is  in  the  same  situation 
a3  a county  court,  for  example,  in  the  preparation  of  a budget 
This  plan  corresponds  to  the  budget  plan  of  the  court,  and  we 
should  require  a school  board  to  refrain  from  a shifting  from 
one  plan  to  the  other.  As  v;e  view  the  situation,  the  school 
board,  consisting  of  a group  of  Individuals  and  havin  little 
or  no  discretion  of  the  conduct  of  the  a fairs  of  their  dis- 
trict, shall  not  be  al loved  to  vacillate  between  the  plan 
which  appears  to  be  productive  of  the  greatest  amount  of  rev- 
enue at  that  particular  moment*  Should  the  natter  be  left 


Hon.  Roy  Scantlin 


5- 


August  10,  1045 


to  the  discretion  and  jdgnent  of  a single  individual,  such 
as  the  Superintendent  of  Schools,  he  should  he  inclined  to 
favor  a more  liberal  interpretation  of  the  situation. 


CCIXLUSIOK 


We  therefore  conclude,  from  the  above  and  foregoing, 
that  a school  board,  once  having  received  tlieir  apportionment 
tinder  tlie  genoral  apportion  ent  laws  as  provided  in  Section 
10454,  would  be  required  to  operate  under  the  sane  general 
plan,  once  having  exercised  the  option  provided  for  in  this 
section.  The  same  would  be  true  sliou  d the  board  adopt  the 
provisions  of  Section  10500.  In  tiiat  event,  they  would  be 
required  to  receive  their  apportionment  under  thia  latter 
section  to  the  exclusion  of  all  others. 

Since  the  additional  apportionment  v/as  paid  as  received 
by  the  State  3u.  or  into:  id  ent  of  Schools  under  tie  situation 
outlined  in  your  question,  the  Consolidated  district  no  longer 
lias  an  option  in  such  latter  and  v/ould  bo  required  to  receive 
their  apportionment  under  the  general  statutes,  tliat  is. 

Section  Io454,  R.  3.  Ho.  1939,  because  of  this  statement,  which 
is  tlie  last  paragraph  of  the  last  mentioned  sections 

Provided,  that  until  such  time  as  the 
above  Witionod  additional  apportion: ients  are 
paid  in  full,  any  consolidated  district  now 
in  existence  and  operating  under  tlie  provisions 
of  section  10503  Revised  Statutes  1939,  may 
elect  to  receive  state  aid  under  tlie  provisions 
of  this  law  or  under  tlie  provisions  of  said 
section  10500;  but  if  said  consolidated  district 
olects  to  receive  aid  under  tlie  provisions  of 
said  section  10500,  said  district  shall  thereby 
waive  all  claim  to  priority  of  payment  as  pro- 
vided in  said  section.  (Amended,  haws  194i,  p. 

550.)" 


Respectfully  submitted. 


APPROVED: 


L.  I.  HGRRI3 

Assistant  Attorney-Oeneral 


Attorney-Go:  ;eral 
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SCHOOLS:  What  constitutes  erection  of  building  so  as  to  en- 

title district  to  state  aid. 


October  25,  1943. 


Hon.  Roy  Scantlln, 

State  Superintendent  of  Schools, 

Jefferson  City,  kissouri. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  3e  tter  of  September 

3,  1943,  as  follows: 

"Tills  Department  has  received  an  application  for 
state  aid  for  a central  high  school  building  as 
provided  in  Section  10499,  R.  S.  , 1939. 

"The  Board  of  Education  of  the  Buffalo  School  Dis- 
trict Ho.  1 of  Dallas  County,  in  its  application 
for  the  high  school  building  aid,  has  certified 
that  it  has  erected  a new  building  by  reconstruct- 
ing the  central  high  school  building  which  was 
greatly  damaged  by  fire.  Records  in  this  office 
show  that  the  central  high  school  building  of  the 
Buffalo  School  District  was  destroyed  in  part  by 
fire  last  January.  The  building  which  was  burned 
in  part  was  a modem  structure  and  contained  twelve 
classrooms  with  an  auditorium  and  was  erected  a 
little  more  than  two  years  ago#  The  fire  burned 
the  entire  roof  from  the  building,  destroyed  all 
the  classroom  section  of  the  top  floor,  also  other 
parts  of  the  building  were  badly  damaged  from 
water  and  later  by  weather  conditions  on  account 
of  exposure  while  the  roof  was  off  the  building. 

In  general,  the  walls  remained  in  a fairly  satis- 
factory condition  to  be  used  again  in  rebuilding. 

However,  many  places  in  tho  walls  had  to  be  re- 
paired and  some  sections  relaid.  The  wiring  of 
the  building  was  destroyed  and  required  replac- 
ing. This  Department  has  examined  the  structure 
and  found  It  to  be  now  Rebuilt  and  in  first  class 
condition.  The  total  cost  of  rebuilding  this 
structure  as  certified  by  tho  Board  of  Education 
was  ,>39,700.00.  The  Board  of  Education  has  in 
the  application  requested  the  state  building  aid 
of  <,2000.00. 
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"Section  10499,  R.S.,  1939,  In  part,  provides 
that  tom  or  consolidated  school  districts  may 
qualify  for  the  central  high  school  building  aid 
when  the  following  conditions  are  met: 

"1.  Secure  a school  site  of  not  less 
than  five  acres  for  the  central  high 
school  building.  ' 

”2.  Erect  thereon  in  accordance  with 
plans  and  specifications  approved  by 
the  State  Superintendent  of  Schools  a 
building  suitable  for  a central  school, 
and  containing  one  large  central  school, 
one  large  assembly  and  a modern  heating 
and  ventilating  system. 

"3.  That  that  state  shall  pay  one-fourth 
of  said  building  and  equipment  cost,  pro- 
vided that  the  amount  paid  shall  not  exceed 
*>2000. 00. 

"The  question  arising  in  connection  with  this  appli- 
cation for  building  aid  is  whether  or  not  the  school 
district  may  qualify  for  the  state  aid  when  the 
school  building  has  been  rebuilt  as  indicated,  plac- 
ing it  again  in  first  class  condition. 

"I  shall  appreciate  your  advice  and  official  opin- 
ion in  answer  to  the  following  question: 

"Does  the  law  as  provided  in  Section 
10499,  R.S.,  1939,  permit  the  approval 
of  state  building  aid  for  the  rebuild- 
ing of  a new  and  approved  school  build- 
ing where  the  walls  and  part  of  the  first 
floor  remain  intact  and  usable  for  the 
new  structure,  or  would  it  require  the 
erection  of  an  entirely  new  and  approved 
school  building  in  order  to  qualify  fer  the 
building  aid?" 


Section  10499,  R.  S.  Mo.  1939,  as  amended  in  Laws  1941, 
p.  537,  insofar  as  it  applies  to  the  instant  question,  provides 
that  in  order  to  be  eligible  for  state  aid  the  district  must 
secure  a five  acre  site  and  have 
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"*  * orocted  thereon,  •»  * a school  building, 
suitable  for  a central  high  school  and  contain- 
ing one  large  assembly  room  for  the  meeting  of 
the  citizens  of  the  district  and  has  Installed 
a modem  system  of  heating  and  ventilating.” 


V.e  think  the  answer  to  you  question  turns  on  the  meaning 
to  be  ascribed  to  the  word  "erected”  as  used  In  this  statute. 

In  But*  v.  Murch  Bros.  Const.  Co.,  199  mo.  279,  it  Is 
said  (l.c.  235 )t 

"One  of  the  primary  definitions  of  the 
word  'erect*  Is  to  'raise,  as,  a build- 
ing? to  build,  to  co  struct.'” 


In  the  case  of  In  ro  flowett,  10  Pa.  379,  380,  it  is  said 


"In  the  common  understanding  and  language 
of  the  people,  when  we  speak  of  the  erec- 
tion or  construction  of  a house  or  build- 
ing, we  mean  the  erection  of  a new  house 
or  building,  and  not  the  repairing  of  an 
old  one." 


In  Harrington  v.  Hopkins,  288  Mo .1 , the  question  was 
whether  a tax  voted  for  repairing  and  furnishing  a school 
building  was  a tax  for  "erecting  public  buildings".  On  this 
the  court  said  (l.c.  10) i 

"In  no  sense  can  the  words  'furnishing'  and 
'repairing'  be  construed  to  mean  the  'erecj? 
tion  of  public  buildings  as  those  words  ere 
\xsed  In  the  Constitution". 


Again  In  State  v.  Hlronelborger-Harrison  Lbr.  Co.,  Mo. 
Sup.,  58  S.W.  (2d)  750,  753,  the  court  discussed  this  same  ques 
tion,  saying? 

"It  nay  be,  though  we  are  not  called  on 
to  decide,  that  a distinct  addition  to  a 
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building  already  erected  might  be 
covered  by  the  term  ’erecting  buildings’, 
but  mere  alterations.  Improvements,  or 
repairs  of  existing  buildings  are  not 
so  Included." 


In  Board  of  Com'rs  of  Guadalupe  County  v.  State  94  1 ;2d) 
515,  (N.IA.)  the  constitution  permitted  counties  to  borrow  money 
to  "erect  necessary  public  buildings" . The  county  Issued  bonds 
for  tiie  purpose  of  "remodeling  the  County  Court  House"  and 
"building  an  addition  thereto" • The  court  held  such  Invalid 
listing  the  following  authority  (l.c.  517): 


"In  3 Words  Sc  Phrases,  First  Series,  p. 
2453,  under  the  word  'erect'  we  find  the 
following: 

"’Where  the  structure  of  a building  is  so 
completely  changed  that  in  common  parlance 
It  may  be  properly  called  a new  building 
or  a rebuilding,  the  process  of  change  is 
such  an  erection  or  construction  of  a 
building  as  to  be  within  the  meaning  of 
that  phrase  as  used  in  laws  giving  me- 
chanics' liens.  Smith  Nelson  (Pa.) 

2 Phlla.  113,  114.’ 

"’"Erected",  as  used  In  a mechanic's 
lien  law,  giving  a mechanic's  lien  on 
every  building  erected  by  mechanics.  Is 
not  used  strictly,  and  applied  to  the 
erection  of  new  buildings,  but  includes, 
as  well,  a structure  which  was  so  com- 
pletely changed  in  repairing  that  in 
common  parlance  it  may  be  properly  called 
a 'new  building'  or  a 'rebuilding.'  Thus, 
where  every  part  of  an  old  building  is  re- 
moved, except  the  back  wall  and  part  of 
the  side  walls,  and  the  openings  in  them 
are  changed,  and  the  whole  internal  struc- 
ture and  external  form  of  the  buildings 
are  changed,  both  as  to  its  length  and 
height,  such  a building  is  erected, 
within  the  meaning  of  the  law.  Armstrong 
v.  Ware,  20  Pa.  (8  Harris)  519,  520." 
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"'Every  change,  alteration,  or  addition  In 
or  to  an  existing  structure  does  not  con- 
stitute an  "erection  or  construction  of  a 
building,"  within  the  meaning  of  that  phrase 
as  used  in  laws  giving  mechanics'  liens. 

The  change  or  alteration  must  be  such  that 
the  whole  structure,  as  changed  or  altered, 
would  commonly  be  regarded  as  another  new 
and  different  building;  and  the  addition  of 
a back  building  to  a main  structure  - as, 
for  instance,  a bathhouse  and  kitchen  to 
a residence  - Is  not  an  erection  or  construc- 
tion of  u building.  Rand  v.  Mann  (Ta.) 

3 Thila.  429.'" 

However,  the  court  went  dn  to  say  (l.c.  518): 


a * iind  yet  It  may  be  conceded  that  a 
building  may  be  so  greatly  changed  in 
structure,  in  the  materials  which  enter 
into  it,  and  in  its  internal  arrangements, 
without  at  all  losing  its  identity  or  ceas- 
ing to  be  the  same  building,  and  neverthe- 
less be  so  entirely  changed  In  plan,  in 
structure,  ir.  dimensions,  and  In  general 
appearance  as  to  become.  In  a fair  sense, 
and  according  to  the  common  understanding 
of  men,  another  building,  a new  building. 

On  the  other  hand.  It  is  every-day  exper- 
ience that  buildings  are  remodeled  more 
or  less  extensively  and  upon  a contempla- 
tion of  the  cliang.es,  re- formation,  re- 
shaping or  recasting  there  would  not  be, 
according  to  the  common  unders tending  of 
nen,  the  creation  of  another  building,  a 
new  building  * *" 


In  School  Dist.  ho.  6 v.  Kobb,  93  P (2d)  905  (Kan.) 
the  statute  permitted  Issuance  of  bonds  to  "erect"  school- 
houses,  while  what  was  contemplated  being  done  was  to  put  on 
a now  roof  and  install  a heating  plant.  Plaintiff  contended 
such  was  proper  because  a repair  was  included  In  the  term 
"erection"  since  it  was  the  lesser  of  the  greater  project. 
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The  court  ruled  against  this  proposition,  quoting  a 
Missouri  authority  as  follows  (l.c.  906): 


"In  Parker-V.ashington  Co.  v.  .ioriwethor, 

172  Mo.  App.  344,  158  S.W.  74,  the  ques- 
tion was  whether  certain  street  Improve- 
ments were  reconstruction  or  repavement 
or  repair,  and  in  discussing  that  it  was 
said:  ’In  one  sense,  the  term  " recons true- 

tion"  and  the  term  "repair"  are  so  dissimi- 
lar as  to  render  it  difficult  to  make  both 
terns  applicable  to  the  same  work  at  the 
same  tine.  In  other  words,  ordinarily  it 
is  not  easy  to  conceive  of  a thing  being  re- 
constructed and  repaired  at  one  and  the  same 
tine.  To  ‘'reconstruct"  is  to  construct  again, 
to  rebuild,  to  form  again  or  anew;  while  to  "re- 
pair" is  to  restore  to  a sound  state  after  de- 
cay, injury,  dilapidation,  or  partial  destruc- 
tion; to  mend.  The  only  sense  in  which  the  two 
toms  can  be  used  together  concerning  a work 
is  that,  in  those  places  where  decay  or  dilapi- 
dation 13  so  complete  as  to  require  a total 
reconstruction  or  forming  anew,  the  work  can  be 
said  to  be  "reconstructed",  while  at  other  points 
where  the  decay  ic  only  partial,  the  work  is 
merely  monded  or  repaired,  o * « .'.hen,  however, 
the  proceedings  authorizing  work  to  be  done 
employ  the  words  "reconstruct  and  repair" 
it  should  be  held  to  be  authorized  under  those 
sections  which  use  those  terms,  and  not  under 
another  and  totally  different  section  which 
contemplates  either  the  creation  or  construc- 
tion of  the  work  as  an  original  matter,  or 
the  total  substitution  of  a new  work  in  place 
of  the  old." 


Then  the  court  said  (l.c.  907): 


"Vile  cannot  agree  with  plaintiff’s  argument 
that  the  greater  includes  the  lesser,  ns 
has  been  indicated,  our  statute  authorizing 
issuance  of  bonds  for  erecting  and  equipping 
of  schoolhouses  has  the  schoolhouse  for  the 
unit.  Vue  re  we  to  agree  with  the  plaintiff. 
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to  be  consistent  we  would  have  to  approve  any 
bond  Issue  the  purpose  of  which  was  to  re- 
place any  worn  out  or  obsolete  part  of  a 
school  building  - whether  it  was  a new  roof, 
a portion  of  a roof,  a new  floor,  or  a part 
of  one,  or  some  other  part  or  portion  of  the 
building.  The  record  here  makes  it  clear  that 
what  it  is  proposed  to  do  here  is  to  put  the 
school  building  in  good  condition  by  replac- 
ing or  renewing  parts  of  it  - in  other  words, 
by  repairing  or  replacing  worn  out  or  inade- 
quate parts.  «e  think  that  had  it  been  in- 
tended by  the  legislature  that  a school  dis- 
trict be  authorised  to  Issue  bonds  for  such 
purpose,  it  tjould  have  used  language  clearly 
Indicating  that  purpose.*  * 


In  Tom  v.  Board  of  Com'rs  of  Lincoln  County,  92  P (2d), 
167  (N.M.)  the  same  proposition  was  presented  as  was  before  the 
New  Mexico  court  in  the  Guadalupe  County  cus6,  supra,  and  the 
court  followed  its  previous  decision,  but  went  on  to  say  (l.c.169 


"fce  do  not  mean  to  hold  that  old  public 
buildings  cannot  be  remodeled  with  funds  ob- 
tained from  such  bond  issues.  If  the  offect 
Is  to  erect  a new  building.  Indeed  it  has 
been  held,  and  we  hold,  that  the  remodeling 
of  an  old  public  building  into  what  ia  in  ef- 
fect a new  one,  is  the  erection  of  a public 
building  within  constitutional  provision  and 
statute 


*'rom  the  above  authorities  it  aeena  clear  that  when 
Section  10499  used  the  term  "erected"  it  precludes  repairs,  but 
it  is  also  equally  clear  that  what  constitutes  "erection"  of  a 
building  and  what  constitutes  a "repair"  of  a building  must  bo 
determined  on  the  facts  in  each  Instance,  since  the  repair  or 
remodeling  may  be  so  extensive  as  to  be  actually  an  erection  of 
a new  building. 
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Tui’ning  to  the  facts  which  you  present  to  ua,  It  ap- 
pears the  roof  and  classroom  section  on  the  second  floor  were 
destroyed.  Other  parts  of  the  building  were  donated  due  to 
water  and  exposure,  and  the  wiring  was  destroyed.  owever, 
the  first  floor  was  not  destroyed  and  the  walls  regained  In 
such  condition  as  to  be  used  In  the  repairs  with  some  places 
having  to  be  repaired  and  relaid.  While  these  facts  are  rather 
scanty.  It  seems  to  us  that  the  repair  of  this  building  cannot 
be  considered  to  be  the  "erection"  of  a building  within  the 
meaning  of  Section  1049S  so  as  to  qualify  the  district  for 
state  aid. 


Respectfully  submitted. 


LAWRLTC!  L.  BRADLEY 
Assistant  Attorney  General 


APPROVED i 


ROY  i.IcKITTRICK 
Attorney-General . 


LLl/LD 


SCHOOLS 


Construing  House  Bill  No.  494,  wh _ch  vrt.ll 
become  nev;  Section  10454.  The  maximum 
constitutional  levy  for  consolidated 
school  districts  not  containing  an  in- 
corporated town  or  village  within  boundaries 
is  sixty-five  cents  on  the  hundred  dollar 
valuation.  Additional  apportionment  and  as 
provided  for  in  this  section  is  to  be  made 
on  attendance  of  pupils  belonging  to  the 
district. 


November  17,  1943 


Honorable  Roy  Soantlin 

State  Superintendent  of  Schools 

Jefferson  City,  Missouri 


FI  LED 

;/ 


Dear  Sir: 


This  office  is  in  receipt  of  your  letter  of 
October,  30,  1943,  which,  omitting  caption  and  signa- 
ture, reads  as  follows: 

"This  Department  is  confronted  with  the 
problem  of  the  apportionment  of  state  school 
moneys  to  school  districts  in  this  state  as 
* provided  in  House  Bill  494  enacted  by  the 
62nd  General  Assembly,  1943.  Provision  is 
made  In  this  law  for  what  Is  known  as  an 
additional  apportionment  after  all  basic  or 
first  level  apportionments  have  been  paid  in 
full . The  two  following  requirements  pro- 
viding for  tha  calculation  of  the  additional 
apportionments  require  interpretation. 

"1.  Kach  and  every  school  district  in  the 
state  which  has  levied  a tax  of  the  maximum 
constitutional  limit  shall  receive  the  ad- 
ditional apportionment.  Provided,  further, 
that  any  school  district  levying  less  than  the 
constitutional  limit  for  teaohers*  wages  and 
incidentals  shall  receive  a pro  rata  part  of  the 
maximum  apportionment. 

"2,  An  additional  attendance  apportionment  of 
one  and  six-tenths  (1.6)  cents  per  day  per  pupil 
day  based  on  total  days  attendance  of  preceding 
year  shall  be  made.  ' 

"In  relation  to  the  first  part  providing  for 
an  additional  apportionment  to  districts  levying 
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the  constitutional  maxi-  um,  It  is  not 
clear  what  constitutes  the  maximum  consti- 
tutional levy  for  school  purposes  (teachers 
end  incidentals)  for  certain  consolidated  school 
districts,  particularly  those  consolidated 
districts  where  no  incorporated  town  or  village 
is  located.  Section  11,  Article  X,  oX  the 
constitution  fix*- a the  inaximvan  tax  rates  for 
school  purpooes  as  follows*  (1)  Districts 
formed  of  cities  end  towns  may  not  exceed  41.00; 

(2)  in  other  districts,  an  amount  not  to  exceed 
65^.  Several  conaolidat  d school  districts  in 
this  state  do  not  havo  located  with  the  district 
an  incorporated  town  or  village.  Section  10323, 

R.  S.  1939,  in  classifying  school  districts 
provides  in  part  that  all  districts  outside  of 
incorporated  cities,  towns  and  villages  which 
are  governed  by  six  directors  shall  be  known 
as  consolidated  districts.  Section  10493, 

R.  S.  1939,  which  provides  for  the  organization 
of  consolideted  districts  places  the  organization 
In  control  of  such  districts  under  the  laws 
governing  town  end  city  school  districts . Section 
10494,  R.  S.  1939,  permits  consolidated  district# 
to  include  towns  or  villages  which  do  not  have 
an  enumeration  of  more  than  EDO  children. 

"In  relation  to  part  2 providing  for  additional 
apportionments  to  districts  based  on  days*  at- 
tendance, it  is  net  clear  what  constitutes  a 
school  district's  attendance  as  a basis  for 
calculating  the  additional  apportionment  of  one 
and  six-tenths  (1.6)  cents  per  day.  It  is  com- 
monly thought  that  a sbhoel  district's  attendance 
has  reference  only  tc  those  pupils  who  are  res- 
idents of  the  district.  However,  in  rnsjoy  districts 
in  this  state,  the  board  of  education  admits 
non-resident  elementary  and  high  school  miplls 
as  provided  in  Section  10340,  K.  S.  1939.  The 
board  of  education  by  admitting  non-resident  pu-~ 
plls  has  the  power  to  require  the  tuition  to  be 
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paid  for  the  attendance  of  such  non-resident 
pupils.  Foards  of  education  In  admitting 
ncn-resldent  puplle  look  to  the  payment  of  tuition 
as  the  only  source  of  Income  In  meeting  the  cost 
of  providing  such  educational  facilities. 

"Laws  cf  this  strtc  In  seme  cares  are  specific  in 
requiring  the  attendance  on  non-recident  pupils 
to  be  counted  back  to  the  pupil* s home  district 
as  the  basis  for  future  state  school  apportion- 
ments to  such  districts.  Other  laws,  by  their  very 
nature,  would  indicate  that  the  attendance  of 
non-resident  pupils  In  reality  belongc  to  the  home 
or  sending  district.  I refer  you  to  the  follow- 
ing laws. 

"Section  10456,  R.  S.  1939,  provides  that 
a school  district* s beaching  unit  appor- 
tionment p^all  be  determined  on  the  basis 
of  the  attendance  cf  the  preceding  year. 

In  general,  the  laws  indicate  that  the 
basis  for  any  apportionment  tc  a school 
district  is  the  attendance  cf  the  pupils 
resident  of  a district  whether  or  not  they 
attended  school  within  the  district  or  were 
sent  to  come  ether  school  outside  the  dis- 
trict. The  laws  of  this  state  make  the 
school  district  responsible  for  providing 
educational  facilities  for  its  pupils. 

"Section  10461,  R.  S.  1939,  which  authorizes 
the  assignment  of  pupils  from  their  home 
district  to  attend  school  in  an  adjoining 
district,  provides  specifically  that  the 
attendance  of  such  assigned  pupils  shall 
be  credited  to  the  home  or  sending  district 
for  purposes  of  making  the  state  school 
fund  apportionment. 

"Section  10457,  R.  S.  1939,  which  authorizes 
the  temporary  combination  of  school  districts 
provides  specifically  that  the  attendance 
shall  be  counted  back  to  the  home  district. 

"Section  10465,  R.  S.  1939,  which  authorizes 
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the  state  superintendent  of  schools  to 
require  districts  with  less  than  fifteen 
average  daily  attendance  to  close  and 
send  their  pupils  to  some  other  school 
outside  the  district,  provides  for  the 
apportionment  of  state  school  moneys  and 
implies  that  such  districts  have  established 
attendance  even  though  the  board  of  dir- 
ectors sent  the  pupils  to  3ome  other  school 
outside  the  district. 

"Section  10458,  R.  S.  1939,  authorizes  the 
board  cf  directors  of  cam.  on  school  districts 
or  others  in  which  high  schools  are  not  main© 
tained  to  pay  the  high  school  tuition  for 
their  r sident  pupils  ?'ho  attend  high  school 
outside  the  district*  This  section  further 
provides  that  the  attendance  of  such  high 
school  pupils  shall  not  be  counted  by  the 
receiving  district  in  determining  teaching 
unite.  The  teaching  unit  apportionment 
as  defined  in  Section  10454  referB  only 
to  the  attendance  of  pupils  living  in  the 
school  district  providing  the  high  school* 

This  would  indicate  that  the  attendance 
of  high  school  pupils  being  sent  by  the 
rural  district  to  some  high  school  is  in 
reality  attendance  belonging  to  the  pupil's 
home  district.  The  Supreme  Court,  in  the 
case  cf  Burnett  vs*  Jefferson  City  School  Dis- 
trict, 335  aio.  803,  74  S.  (2d)  30,  pointed 
out  that  the  $50*00  high  school  tuition  paid 
by  the  state  to  the  receiving  district  is 
in  reality  state  aid  to  the  sending  or  rural 
district. 

" I shall  appreciate  your  advice  and  official  opinion 
in  answer  to  the  following  question: 

"1*  Is  65j^  on  the  $100*00  valuation  the  max- 
imum constitutional  tax  levy  for  consolidated 
districts  that  do  not  contain  a town  or 
village  within  the  district  boundaries? 

n2*  Is  the  school  district's  attendance,  to 
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which  is  referred  In  House  Bill  494  as  a 
basis  for  calculating  the  additional 
attendance  apporti  ument  of  one  and  six- 
tenths  (1.6)  cents,  only  the  attendance 
of  the  pupil 8 belonging  to  said  district?" 


House  bill.  No.  494,  as  enacted  by  the  Sixty- 
second  General  Asembly,  approved  by  the  uOvernor,Aug. 
5,  1943,  reads  as  iollows: 


“lection  1.  That  section  10454,  Article  4, 

Chapter  72, Revised  Statutes  of  Missouri,  1939, 
as  amended  by  an  act  appearing  in  Laws  1941 
at  page  550,  be  and  the  same  is  hereby  repealed 
and  a new  section  enacted  in  lieu  thereof  to  be 
known  as  iecticn  10454  and  to  read  as  follows: 

"Section  10454.  The  board  of  directors  of  each 
and  every  school  district  in  this  state  is  hereby 
empowered  and  required  to  maintain  the  public 
school  or  schools  of  such  district  for  a period 
of  at  least  eight  months  in  each  school  year. 

In  order  that  each  and  every  district  may  have 
the  funds  necessary  to  enable  the  board  of  dir- 
ectors to  maintain  the  school  or  schools  thereof 
for  such  minimum  term  and  to  comply  with  the 
other  requirements  of  this  act, it  Is  hereby 
provided  that  when  any  district  has  legally 
levied  for  school  purposes  (teacher's  wages 
and  lncldentalexpenses)  a tax  of  not  less  than 
twenty  cents  on  each  one  hundred  dollars  of  the 
assessed  valuation  of  property  therein,  such 
district  shall  be  allotted  out  of  the  public 
school  fund  of  the  state  an  equalisation  quota 
to  be  determined  by  adding  seven  hunored  and 
fifty  dollars  for  each  elementary  teaching  unit 
to  which  the  district  is  entitled  according  to 
the  provisions  of  section  10456  of  this  law, 
one  thousand  dollars  for  each  high  school  teach- 
ing unit  to  «4iich  the  district  is  entitled 
according  to  the  provision  of  section  10456  of  this 
law,  and  the  amount  approved  for  resident  trans- 
portation and  then  subfcbaablJmgfram  the  total, 
which  total  shall  be  known  as  the  minimum  guar- 
antee of  such  district,  the  sum  of  the  following 
items  : 
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The  computed  yield  of  a Lax  of  twenty  cents 
on  each  <->ne  hundred  dollars  ($100)  of  the  assessed 
vuluatlcn  of  the  property  of  tho  district,  the  sum 
recoived  the  preceding  year  from  the  county  and 
township  school  lunds,  and  the  sum  estimated  to 
be  received  for  the  current  year  from  the  rail- 
road, telegraph,  utility  and  all  other  taxes 
based  on  a&se-sments  distributed  by  the  state 
board  of  equalization.  The  state  superintend- 
ent of  schools  is  hereby  empowered,  and  it  shall 
be  his  duty,  on  or  before  the  15th  day  of 
August,  1943,  and  on  or  before  the  15th  day  of 
August  of  each  year  thereafter,  to  apportion 
the  public  school  fund  of  the  state  as  follows: 

Re  shall  calculate  an  equalization  quota,  as 
hereinbefore  defined,  for  each  and  every 
district  entitled  uo  such  quota,  lor  each  and 
every  district  not  entitled  to  an  equalization 
quota  he  shall  calculate  a teacher  quota  in 
accordance  with  the  basis  provided  in  section 
10390,  Revised  Statutes  1939,  and  an  attend- 
ance quota  in  accoraance  with  the  basis  pro- 
vided in  section  10390,  Revised  Statutes  1939, 
at  the  rate  of  one  and  three-tenths  (1.3) 
cents  a day.  He  shall  apportion  to  each  and 
every  district  for  which  an  equalization  quota 
was  calculated  ohe  amount  as  nersihbefore 
provided,  and  he  shall  apportion  to  each  and 
•ve  y district  not  receiving  an  equalization 
quota  the  teacher  and  attendance  quotas  as 
above  provided.  On  or  before  the  15th  day  of 
December,  1943,  and  on  cr  before  the  15th  day  of 
December  of  each  year  thereafter,  he  shall  deter- 
mine the  amount  of  the  public  school  fund  in 
the  state  treasury  as  of  the  last  day  of  the 
preceding  November,  and  from  this  amount  he 
shall  apportion  to  each  and  every  district  for 
which  an  equalization  quota  was  calculated 
at  the  time  of  the  apportionment  made  on  or 
before  the  15th  day  of  August  last  preceding, 
the  remainder  of  such  quota,  if  any  remainder 
there  be.  He  shall  also  apportion  to  each  and 
every  district  for  which  teacher  and  attendance 
quotas  were  calculated  at  the  time  of  the 
apportionment  made  on  or  before  tbe  15th  day 
of  August  last  preceding  the  remainder  of  such 
quotas,  if  any  remainder  there  be,  or  such 
part  of  such  remainder  as  the  funds  available 
for  apportionment  will  permit;  and  on  or  before 
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the  16th  < ay  of  March,  1944,  and  on  or  before 
the  15th  < ay  of  March  of  each  year  ther -after , ,• 
he  shall  dete  nine  the  amount  of  the  public 
nchool  fund  in  the  state  treasury  as  of  the 
last  day  of  the  preceding  February,  and  from  thle 
amount  he  shall  apportion  to  each  and  every 
district  for  which  an  equalization  quota  wee 
calculated  at  tho  time  of  the  apportionment  made 
on  or  befors  the  15th  day  of  August,  last  pre- 
ceding, the  remainder  of  such  quota,  if  any 
remuinder  there  be.  He  shall  also  apportion  to 
each  and  every  district  for  which  teacher  and 
attendance  quotas  were  calculated  at  tho  time  of 
the  apportionment  made  on  or  before  the  15th 
day  of  August  last  preceding  the  remainder  of 
such  quotas,  if  any  remainder  there  be,  or  such 
part  of  such  remainder  as  the  funds  available 
for  apportionment  will  permit : f'rovlded,  that 
special  state  aid  shall  continue  to  be  appor- 
tioned as  nov;  or  hereafter  provided  by  sections 
10353,10356  and  cr  105S3,  Revised  Statutes,  1939 1 
Provided  further,  that  the  state  superintendent 
of  schools  shall  at  the  time  of  making  the 
annual  apportionment,  apportion  to  the  verious 
districts  their  allotments  of  building,  trans- 
portation and  /or  tuition  aid  as  provided  by 
law;  Provided,  however,  in  the  e\ent  there 
should  be  Insufficient  /unds  to  carry  out  the 
minimum  guarantee  of  seven  hundred  fifty 
dollars  (/.750.00)  for  each  elementary  teaching 
unit  and  cne  thousand  dollars  ((’1,000.00) 
for  each  high  school  teaching  unit,  and  the 
teacher  quota  and  the  attendance  quota  of 
one  and  three- tenths  (1.3)  cents  for  3uch  dis- 
tricts as  do  not  participate  in  the  minimum 
guarantee,  all  school  1 unds  to  be  appoi'tioned 
by  virtue  of  the  provisions  ol  this  act  shall 
be  apportioned  to  all  districts  in  pro  rata 
proportion,  paying  such  percentage  of  each  and 
every  one  of  these  apportionments  as  the  money 
available  in  the  public  school  fund  will  per- 
mit; Provided  further,  that  after  all  appor- 
tionments hereinbefore  provided  have  been 
paid  tn  full . the  state  super Infcendent  of 
schools  shall  make  an  additional  apportionment 
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to  each  and  every  district  In  the  state  which 
hap  levied  a tax  of  the  maximum  constitutional 
limit  tor  school  purposes  t teacher^s  wages 
ancl  Incidental)  and  to 'which  an  equalisation 
quota" or  teacher  and  attendance  quota  appor- 
tionments' have  been  made  on  or  before  the 
l5th 


iy  cf  August,  last  preceding:,  of  two 
hundrea  dollars  (4200)  for  each  elementary 
teaching  unit  In  which  a teacher  having  a 
8tate~certli,lcale  la  employed;  one  hundred 
twenty-five  dollars  U 12$)  for  each  such 
unit  In  which  teacher  having  a first 
grade'  certificate  Is  employed;  one  hun- 
dred dollars  tvlflfl)  for  each  such  unit  in 
which  a teacher  having  a second  t rade  certif- 


icate Is  employed;  fifty  dollars  (£fc6)  for 


each  such  unit  In  whlen  s teacher  havly.  a 
third  grade  certificate  Is  emp  loved  and  three 


hundred  dollars  t*50C)  per  high  school  teaching 
unit;  and  an  additional  attendance  apportlon- 
le  and  six-tenths  (1,6)  cents  per 

itl 


meat  of  one 


pupil  day  based  on  total  days  attendance  of 
receding  year  to  each  and  every  such  district 
o »M.cn  teacher  and  attendance" quotas  or ~ 
equalization  quota  a; portion-rents  have  been 


! 


made.  Provided  further,  that  any  school 
district  levying  less  than  their  constitutional 
limit  for  school  purposes  (teachers  wages  and 
incidentals)  shall  receive  that  percent  of  such 
additional  apportionment  ae  the  tax  rate  levied 
in  said  district  is  of  said  constitutional 
limit  for  said  purposes.  In  the  event  the  amount 
of  money  In  the  public  school  fund  not  suf- 
ficient to  pay  these  quotas  In  full  the  state 
superintendent  of  schools  shall  pay 
centage  of  both  the  teaching  unit  a 


such  per- 

and  the 

attendance  quotas  as  the  amount  In  the  public 
school  fund  will  permit;  ""Provided,  further, 
that  after  all  apportionments  hereinbefore 
provided  have  been  paid  In  full  the  state 
superintendent  of  schools  shall  apportion  any 
excess  remaining  in  the  school  fund  equally 
among  all  of  the  districts  of  the  state  In 
proportion  to  the  number  of  teaching  units 
in  each  district  as  reported  to  the  state 
superintendent  for  the  preceding  year:  Pro- 
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vided  that  until  such  time  as  the  above  men- 
tioned additional  aoportl . nments  are  paid  in 
full,  any  consolidated  district  now  in  exist- 
ence and  operating  under  the  provisions  of 
section  10500,  Revised  Statutes  1939,  may  elect 
to  receive  state  aid  under  the  provisions 
of  this  las  or  under  the  provisions  of  said 
section  10500;  but  if  said  consolidated  dis- 
tricts electa  to  receive  aid  under  the  pro- 
visiSn*  of  said  section  10500,  said  district 
shall  thereby  waive  all  claim  to  priority  of 
payment  as  provided  in  said  section.  " 


That  portion  requiring  construction  has  been 
underscored  and  we  now  proceed  with  the  questions  raised 
in  your  request. 

1.  Is  65^  on  the  *100.00  valuation  the  maximum 
nonstitut' onal  tax  levy  for  consolidated  districts 
that  do  not  contain  a town  or  village  vithln  the  dis- 
trict boundaries? 

Directing  atttfnt .on  to  that  portion  of  the 
Missouri  Constitution  which  concerns  Revenue  and  Tax- 
ation, namely.  Article  X,  we  llud  that  at  section  11, 
and  that  portion  devoted  to  the  limits  for  local 
school  purposes,  a division  of  schools  when  the  question 
of  the  annual  rates  for  school  purposes  is  raised. 

1.  In  districts  formed  of  cities  and  towns,  for 
school  purposes  the  levy  may  be  increased  to  an 
amount  not  to  exceed  41.00  on  the  100.00. 

2.  In  ether  districts,  for  school  purposes  an 
amount  net  to  exceed  G5^  per  (100.00  may  bo 
levied. 

After  providing  rates  for  local  purposes,  pre- 
scribing limits,  etc.,  the  Constitution,  Article  X, 

Sec.  11,  reads  as  follows: 
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\ * \ 

" For  school  purposes  in  districts  composed  of 
cities  which  have  100,000  inhabitants  or  more,  the 
annual  rate  on  property  shall  not  exceed  60/  on  the 
£100.00  valuation  and  in  other  districts,  40/  on 
the  $100.00  valuation.  Provided,  the  aforesaid 
annual  rates  for  school  purposes  may  bo  increased 
in  districts  formed  of  cities  and  towns,  to  an  amount 
not  to  exceed  *1.00  on  the  $100.00  valuation,  and  In 
other  districts  to  an  amount  not  to  exceed  65/~on 
the  7.100.00  valuation,  on  the  condition  that  a ma- 
Jority  of  the  voters  who  are  taxpayers,  voting  at  an 
election  hold  to  decide  the  question,  vote  for  said 
increases.”  (Underscoring  ours.) 


Our  courts  have,  in  numerous  cases,  defined 
what  was  a "city  or  twon  district"  and  "other  district 
where  the  question  cf  the  constitutional  limitation 
on  taxation  for  school  purposes.  We  find 

In  State  ex  rel.  Brown  v.  15.'oocs,  61  S.  W.  2d, 732 
332  Me.  1123  : 


; : First,  all  districts  having  only  three 
directors  snail  bo  known  as  common  school 
districts;  second,  all  districts  outside  of 
incorporated  cities,  towns  and  villages,  which 
are  governed  by  six  directors,  snail  be  known 
as  consolidated  school  districts;  third, 
all  districts  governed  by  six  directors  and 
in  which  is  located  any  city  of  the  fourth 
class,  or  any  incorporated  town  or  village, 
shall  be  known  as  town  school  districts,  and 

shall  be  known  as  city  school  districts." 
Section  11123,  R.  S.  iio.  1919  (Section  9194, 

R.  S.  Ho.  1929  ( do • St*  Ann.  Sec.  9194).  -ft*** 


. Thus,  it  appears  that  -by  organization 
undr  sections  11257,  11258,  11259,  R.  S.  1919, 
and  by  classification  under  section  11123,  R. 

S.  1919,  which  was  in  farce  at  the  time  of 
the  consolidation,  the  Patterson  consolidated 
district  is  not  a city  or  town  district.  It 
is  one  of  the  "other  districts"  as  that  term  is 
used  in  Section  11,  article  10,  of  the 
Constitution.  It  follows  that  the  rate  of  tax- 
ation for  school  purposes  in  said  districts 
cannot  exceed  65  cents  on  the  $100  valuation 
of  the  property  in  the  district.***" 
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The  attitude  of  our  courts  with  respect  to 
a le  vjr  made  for  building  purposes  and  actually  re- 
quired for  operating  revenues  Is  responsible  for  this 
observation  in  an  opinion  by  Hays,  Judge,  in 

Russell  v.  Prank,  154  3.  W.  2d,  1.  c.  67, 

343  Mo.  533 

A ”■»  a a V.e  can  only  ropest  in  this  connection 
v;hai»  wo  said  in  the  Marlowe  case,  58  S.  W.  2d, 
loc.  cit.  754:  ’This  ray  be  a laudable  purpose 
from  one  standpoint,  but  from  a legal  s tandpolnt 
it  constitutes  legal  fraud*  While  this  court 
will  allow  school  boards  large  latitude  and 
discretion  in  providing  end  expending  school 
revenues,  even  to  the  extent  of  anticipating 
the  future  need?  and  possible  deficiencies  in  the 
means  provided,  yet  the  rights  of  the  taxpayers 
must  be  guarded  and  the  taxes  imposed  kept 
within  the  constitutional  limits.  * * *" 

See  State  ex  rel*  and  to  Use  of  Buck,  Rev  nue 
Collector,  v.  St.  Louis  & S.  P.  Ry.  Co.,  174,  L.  Y«.  64. 

"Const,  art.  10,  Sec*  11.  as  amended  in  1902, (Laws 
1901,  p.  266)  provides  that  for  school  purposes 
the  annual  rate  -n  districts  'formed1  of  citiea 
and  towns  may  n t exceed  %1$  and  in  other  districts 
not  exceed  65  cents  cn  a $100  valuation*  Rev.  St. 
1909,  Sec.  10775,  classifies  school  districts  and 
declares  a district  goy?rned  by  six  directors  and 
in  which  is  located  any  city  of  the  fourth  class 
or  any  incorporated  town  or  village  to  be  a town 
school  district.  Section  10825  empowers  the  county 
clerk  to  levy  upon  all  property  in  a town  school 
district  not  to  exceed  one  per  cent,  for  school 
purposes,  and  section  10864  nrovides  that  any  or- 
ganized town  or  city  school  district  shall  include 
only  the  territory  in  the  corporate  limits  of 
the  city,  town  or  village  organising  as  a 
school  district,  and  such  outside  territory 
as  may,  by  the  creation  of  the  new  district, 
be  cut  off  from  the  district  to  whihh  it 
formerly  belonged*  Held,  that  the  verb  'form' 
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meant  to  go  to  make  up,  to  be  an  element 
or  essential  constituent  of J said  of  that 
out  of  -which  anything  Is  formed  or  con- 
stituted in  whole  or  in  part;  that  the 
term  ,formed  of  cities  .and  towns’  did  not  require 
that  the  limits  of  such  city  or  town  school  dis- 
trict be  coterminous  with  the  limits  of  the  in- 
corporated town  or  city;  that  the  provision 
for  attaching  outlying  contiguous  territory  was 
constitutional;  and  that  a town  district  or- 
ganized with  contiguous  outside  territory  might 
levy  taxes  net  exceeding  *1  on  the  $100  val- 
uation. * * *" 

From  what  h&a  boon  read  thus  far,  we  conclude  that 
a consolidated  school  district  outside  of  an  incor- 
porated town  is  the  "ether  district"  as  set  out  in  Art. 

X Sec.  11,  Me.  Cons.  As  such  "other  district"  the 
constitutional  tax  levy  limit  is  6bf£  per  $100  val- 
uation . 

The  question  now  comes  as  to  the  intention  of 
the  Legislature  with  respect  to  this  additional  ap- 
portionment when  the  limit  in  one  class  of  schools  is 
v1.00  per  v100  and  in  the  other  65^  per  $100.00? 

YJe  believe  from  our  study  that  the  important 
idea  our  lawmakers  had  in  mind  was  to  require  the 
maximum  levy  in  each  district  possible  under  the 
constitution.  Having  clearly  made  a positive  definition 
of  the  different  classes  of  districts,  the  Legislature, 
insisted  only  on  maximum  constitutional  levies  as 
a basis  for  this  additions?  nen^rt torment . The  basis 
of  this  conclusion  is  predicated :on  the  following: 

That  portion  cf  the  new  section,  10454,  R.  S. 

Mo.,  1939,  useful  for  r'ur  purpose  roads: 

"Provided  further, that  after  all  apportionments 
hereinbefore  provided  have  been  paid  in  full, 
the  state  superintendent  shall  make  an  addition- 
al apportionment  to  each  and  every  district 
in  the  state  which  has  levied  & tax  of  the  max- 
imum constitutional  limit  for  school  purposes.*  * *" 

. In  construing  the  language  used  above,  the 
words  used  are  not  technical,  their  meaning  is  clear 
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and  unambiguous.  They  are  to  be  understood  In 
their  usual  and  ordinary  sense.  I'umerous 
decisions  support  this  theory  and  we  cite 

State  ex  rel.  Buck  v.  Railway,  174  S.W, 

64,  Par.  2,  in  this  instenoe. 

It  1b  unnecessary  to  define  the  word  "maximum"  and 
we  further  point  out  the  fact  that  the  superintendent 
shall  make  the  auditlonal  anportlo,  ment  to  each  district 
which  has  qualified  by  levying  the  maximum  coi  stitutioal 
limit  for  school  purposes.  This  is  a mandatory  duty 
imposed  and  nothing  is  left  to  the  discretion  of  the 
superintendent,  if  and  when,  the  statutory  requirements 
have  been  met  by  the  district. 

Obviously,  the  maximum  constitutional  limit  in  the 
ca3e  of  "other  district" is  65^  per  i 100.00  valuation 
and  for  the  first  two  classes  of  districts  the  limit 
is  $1.00  per  &100.00  valuation,  and  we  hold  that  the 
superintendent  shall  ma^e  the  additional  apportionment 
on  that  basle. 

The  second  paragraph  of  your  requost  reads! 

"2.  Is  the  school  district’s  atten  ance,  to  which 
is  referred  in  House  Bill  No.  494,  as  a basis 
for  calculating  the  additional  attendance  appor- 
tionment of  1.6  cents,  only  the  attendance  of  the 
pupils  belonging  to  the  said  district?" 

Before  arriving  at  a conclusion  1 t would  seem  ad- 
visable to  examine  the  statutes  and  decisions  relating 
to  the  basis  used  in  the  determination  of  school  appor- 
tionments . 

Referring  to  House  Bill  No.  494,  where  the  matter 
of  attendance  quota  apportionments  is  announced,  we  find: 

"*  * * and  an  additional  attendance  apportionment 
of  1.6  cents  per  pupil  day  based  on  total  days 
attendance  of  preceding  year, to  each  and  every 
such  district  to  which  teacher  and  attendance 
quotas  or  equilizatlon  quota  apportionments 
have  been  made." 
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V<e  call  to  your  attention  sections  10457,  10458, 
10461,  10456,  10464,  R.  S.  Missouri,  1939. 

V;e  do  not  propose  to  quote  these  sections,  because 
of  their  extreme  length,  instead  ve  shall  digest  those 
portions  and  point  out  the  provisions  involving  the 
methods  employed  in  charging  non-resident  pupils  to 
home  or  receiving  districts. 

Section  10457,  R,  S.  Ko,,  1939,  provides  for 
temporary  combination  of  school  districts  and  further 
states  "that  in  such  temporary  combinations  the 
record,  of  daily  attendance  of  pupils  of  i ach  district 
shall  be  kept  separate,  end  credited  to  their  respective 
districts,  aa  a basis  lor  future  apportionments. 

Section  10458,  R,  S.  Missouri,  1939,  in  author- 
izing a board  to  pay  transportation  and  tuition  costs, 
provides  that  the  receiving  district  shell  not  count 
the  non-resident  pupils  in  determining  teaching  units,  nd 
the  attendance  cf  high  school  pupils  is  In  effect  to 
be  credited  to  the  home  or  sending  district,  » 

There  arc  numerous  decisions  in  our  courts  v;hich 
sustain  tho  theory  chat  tuition  payments  In  the  case  of 
non-reaident  pupils  is  state  aid  offered  to  the  sending 
district,  and  as  such  is  credited  to  the  pupils ' home 
district.  These  decisions  point  out  that  . yjhent  of  the 
fund  In  such  situations  is  made  to  the  receiving 
district,  yet  that  procedure  is  a matter  of  book 
keeping  and  proper  credit  is  given  sending  district. 

See 


Herculaneum  v,  fevoly  District,  139  S.  W.  2d,  1106 
St.  Charles  Co.  v.  West  Alton  Dist.  162  8.W,  2d,  305 

159  S.W.  2d,  676 

hoard  of  Education  of  St.  Louis  v, 

St.  Louis  County,  149  S.  W,  2d,  878 

347  Mo.  1014 

Burnett  v,  Jefferson  city  Listrict,  74  S.  V . 2d,  30 
335  Uo.  803 
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Section  10461,  R.  S.  Missouri,  }939,  In  making 
provision  lor  asslgnemt  of  pupils  to  the  most 
accessible  school,  makes  this  statement.  n •->•<  the 
attendance  of  such  assigned  pupil  shall  be  credited 
for  the  purpose  of  a -porciona.ent  of  state  funds  to 
the  district  in  which' the  student  lives,  and  the 
Board  of  Directors  of  the  district  in  which  said 
student  lives  shall  pay  the  tuition  ol  such  pupil 
or  pupils  so  assigned.'’ 

Section  10456  R.  S.  Kisacuri,  1639  in  setting  out 
and  defining  a teaching  unit,  specifies  that  unit  appor- 
tionment is  to  De  based  on  attendance  of  the  preceding 
year.  A further  provision  indicates  that  the  basis  of 
apporti  nment  is  the  ac^endance  of  pupils  resident, 
and  this,  regardless  of  the  fact  that  some  uay  have 
been  sent  to  other  districts. 

Section  10464,  R.  S.  Missouri,  1939.  In  the  low 
attendance  districts,  authority  to  close  the  school 
and  transiport  is  given  the  State  Superintendent  of 
Schools,  Tuition  anc  Transportation  fees  are  still 
the  responsibility  of  the  board  of  the  closed  school. 

The  natural  inference  is,  that  the  District  lias  an 
established  attendance  and  is  so  charged  with  the 
responsibilities  ci  the  district,  despite  the  fact 
it  has  been,  for  practical  purposes,  closed. 

In  each  of  the  above  a poroion>nent  situations, 
whether  it  involves  tuition,  transportation,  a teaching 
unit,  closing  of  a school,  or  a temporary  combination 
of  schools,  the  fundamental  idea  prevails  that  pupils 
of  the  home  or  sending  district  do  not  lose  tx:eir  iden- 
tity even  though  they  attend  schools  outside  their 
district. 

numerous  practical  :uatcers  nave  had  to  be  taken 
into  consideration  in  reaching  these  expressions  of 
intent  by  the  Legislature,  any  other  method  would 
lead  to  duplication,  confusion  and  disorder.  Tills 
would  eventually  raquire  pupils  to  rigidly  adhere 
to  the  home  district  in  every  instance. 

They  may  take  up  residence  in  other  districts, 
and  as  such  become  members  of  the  new  district.  The 
annual  enumeration  will  take  care  of  that  situation. 
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We  conclude,  therefore,  that  the  Legislature 
had  this  in  mind  when  tho  new  suction,  10454,  R.  S.  1939, 
was  put  on  the  ststute  books. 


CONCLUSION. 


Prom  all  of  the  above,  we  therefore,  give  aa 
the  opinion  of  this  office: 

1.  fhat  a levy  of  65/  on  the  4.100*00  valua- 
tion is  the  maximum  constitutional  tax  levy  for 
consolidated  school  districts  whi  h do  not  contain 
a town  or  village  vithin  the  district  boundaries. 

It  is  our  further  opinion  that  the  Legislature 
lntented  the  school  apportionment  to  be  made  on  the 
basis  that  thPse  districts  levying  their  constitutional 
maximum  would  become  eligible  for  the  apportionment 
allowed  under  the  terms  and  conditions  as  provided 
for  In  House  Bill  No.  494,  and  which  will  subsequently 
become  new  section  10454. 

2.  that  as  e basis  for  calculating  the  additional 
apportionment  of  1.6  cents,  as  jrovidsd  for  in  new 
section  10454,  only  the  attendance  of  the  puplia  belong- 
ing to  the  district  will  be  considered. 

All  of  which  Is  respectfully  submit -ed. 


L • X . jtiO.  .ills 

Assistant  Attorney  General 

ArFROVPb : 


R&T  McKlYiRICT 

Attorney  General  of  Missouri 


LIlfsLeC 


SCHOOLS:  State  Superintendent  of  Schools  may  authorize  and 
approve  state  aid  for  special  classes  for  physi- 
cally and  mentally  handicapped  children  for  less 
than  the  maximum  amount  allowed  under  the  statutes. 


August  2,  1943 


FILED 


Honorable  Roy  Dcantlin 

State  Superintendent  of  schools 

Jefferson  City, -Llissouri 


Dear  Mr.  Scuntlin: 


This  will  acknowledge  receipt  of  your  letter  of 
July  20,  1943,  requesting  an  opinion,  which  is,  omitting 
caption  and  slyiature,  as  follows: 


"Inquiry  has  come  to  this  Department 
about  the  laws  governing  the  distri- 
bution of  state  school  moneys  based 
on  special  classes  for  handicapped 
children. 

"Section  10351,  R.  3.,  1939,  autho- 
rizes the  board  of  education  to  pro- 
vide instruction  for  the  physical 3. y 
handicapped  children  in  the  elemen- 
tary grades  when  there  are  ten  or 
more  such  handicapped  children  in  the 
school  that  need  such  special  instruc- 
tion, or  fifty  or  more  for  speech  de- 
fectives as  provided  in  Section  10355, 
K.  3.,  1939. 

"Deotion  1055o,  R.  S.,  1959,  provides 
fo^  the  apportionment  of  state  aid 
for  sohool  districts  in  TAftiich  special 
approved  classes  are  provided  for 
handicapped  children.  The  amount  to 
be  apportioned  b the  state  is  limited 
to  C 750.00  per  annum  for  each  teaoher 
employed  wholly  in  the  instruction  of 
pupils  of  the  aforesaid  classes  pro- 
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vided  that  state  aid  shall  in  no  case  ex- 
ceed two-thirds  of  the  salary  paid  by  the 
board  of  education.  It  appears  that  In 
3ome  school  districts  of  this  3tate, 
classes  may  bo  organized  on  a more  economi- 
cal plan  of  Instruction  on  a part-time 
basis.  Tor  example,  one-half  of  the 
teacher’s  time  may  be  given  wholly  to  the 
instruction  of  special  classes  for  handi- 
capped ohildren  as  provided  in  ther  law. 

The  qualifications  of  the  teacher,  the 
number  of  pupils  enrolled  and  other  re- 
quirements of  the  law  are  fully  met. 

"I  shall  appreciate  your  advice  and  offi- 
cial opinion  in  answering  the  following 
question. 

"1.  Would  it  be  in  oomplianoe  with  the 
provisions  of  the  law  for  thin  Department 
to  appropriate  state  aid  to  school  dis- 
tricts on  a part-time  basis  for  only  that 
time  spent  wholly  in  the  instruction  of 
handicapped  pupils?  For  example,  one- 
half  of  the  teacher’s  time  nay  be  given 
wholly  to  the  instruction  of  these  clas- 
ses ibr  handicapped  ohildren  as  provided  in 
the  law.  If  it  is  proper  to  reimburse 
school  districts  for  the  time  spent  wholly 
in  approved  classes  for  the  instruction  of 
handicapped  ohildren  for  time  less  than 
the  full  day,  the  amount  for  a district 
giving  one-half  time  would  be  only  $375.00 
Instead  of  $750.00  for  the  full  day  class 
for  the  entire  school  term.” 


Directing  our  attention  to  tho  statutes  of  this  State 
as  they  apply  to  all  classes  of  schools  we  find  at  Section 
10351  R.  S.  Mo.,  1939,  and  subsequent  sections  provisions 
for  speoial  olasses  of  students  in  school  districts.  We 
find  it  unnecessary  to  quote  the  entire  section  but  merely 
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point  out  that  tho  Legislature,  in  providing  for  the  in- 
struction of  the  physically  and  mentally  handicapped  chil- 
dren of  the  state,  imposed  on  the  board  of  directors  of 
each  school  district  the  duty  of  ascertaining  annually  the 
number  of  children  in  a district  belonging  to  the  physi- 
cally and  mentally  handicapped  group.  r;e  find  that  school 
directors  in  school  districts  may  provide  instruction  and 
special  training  for  handicapped  children . This  instruc- 
tion is  to  be  limited  to  the  elementary  grades  vith  cer- 
tain provisions  for  the  transportation  of  these  individuals 


Section  10352  R.  S.  Mo.,  1939,  provides  for  joint 
schools  for  this  soecial  education  provided  appropriate 
state  institutions  are  not  available  for  this  type  of  pu- 
pil. . For  the  mutual  benefit  of  school  districts,  their 
patrons  and  pupils  arrangements  may  be  made  for  joint 
school  contract  -with  adjacent  school  districts. 


Section  10353  R.  S.  Mo.,  1939,  reads  as  follows: 


"The  state  superintendent  of  public 
schools  is  hereby  authorized  to  inspect 
and  approve  all  special  classes  esta- 
blished under  the  provisions  of  Sections 
10351  and  10352.  2ach  school  district 
maintaining  special  classes  as  provided 
for  in  the  aforesaid  sections,  shall, 
when  these  classes  have  been  approved  by 
the  state  superintendent  of  public 
schools,  receive  state  aid  to  the  amount 
of  seven  hundred  fifty  dollars  ( 750.00) 
per  annum  for  each  teacher  employed  whol- 
ly in  the  instruction  of  the  pupils  of  the 
aforesaid  classes:  Provided  however, 
such  aid  shall  not  be  granted  for  any 
teacher  who  has  not  been  especially 
trained  for  work  in  such  classes;  and 
provided  further,  that  the  amount  of  spe- 
cial. training  shall  be  in  accordance 
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■with  the  rules  and  regulations  esta- 
blished by  the  state  superintendent 
of  public  schools,  the  amount  of 
state  aid  granted  on  account  of  any 
teacher  shall  in  no  case  exceed  tv/o- 
thirds  of  the  salary  paid  such  tea- 
cher by  the  local  board.  The  state 
superintendent  shall  require  such  re- 
ports as  he  may  desire  from  each  of 
these  special  classes.  The  Btate 
superintendent  shall  cause  the  3tate 
treasurer  to  forward  to  the  county 
cleric  of  each  county,  and  to  the  se- 
cretary of  the  beard  of  education  of 
the  city  of  St.  Louis,  the  total 
amount  shown  to  be  due  such  county  or 
ruch  city  under  the  provisions  of 
this  section.” 


Applying  the  provisions  of  this  section  to  tho  pro- 
blem raised  in  your  letter,  we  find  that  the  State  Super- 
intendent is  authorized  to  approve  special  classes  esta- 
blished under  Sections  10351  and  10352  R.  3.  'To.,  1039. 

We  further  find  that  having  exercised  his  discretion  in 
the  matter  there  is  a mandatory  provision  that  the  dis- 
trict is  to  receive  state  aid  to  the  amount  of  1750 .00 
per  teacher  employed  wholly  in  the  instruction  of  pupils 
coming  under  the  provisions  of  Sections  10351  and  10352, 
supra.  Section  10351  further  requires  that  the  teacher 
shall  be  especially  trained  for  work  in  th3  instruction 
of  such  pupils  and  that  the  state  aid  will  not  be  avail- 
able unless  the  teacher  is  so  qualified.  Y’e  find  the 
further  provision  that  the  amount  of  such  training  is  left 
to  the  discretion  of  the  State  Superintendent  for  the 
statute  reads,  "The  amount  of  special  training  shall  be  in 
aocordanoe  with  the  rule  and  regulation  established  by  the 
state  superintendent.” 


Reading  further,  state  aid  granted  on  the  salary  of 
this  teacher  of  these  special  classes  shall  in  no  case  ex- 
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oeed  two-thirds  of  the  salary  paid  by  the  local  board. 


Dlgre3sin  •.  for  the  nonent  and  loohln  to  that  portion 
of  the  section  which  reads,  "ISach  school  district  maintain- 
ing special  classes  as  provided  for  in  the  aforesaid  sec- 
tions, shall,  when  those  classes  have  been  approved  by  the 
superintendent  of  schools,  receive  state  aid  to  the  amount 
of  seven  hundred  fifty  dollars  (f  710. CO)  per  annum  for  eaoh 
teacher  employed  wholly  in  the  instruction  of  the  -pupils  of 
the  aforesaid  classes:  * * * " 


We  find  the  following  definition  of  the  word  "wholly" 
in  Webster’s  Dictionary,  "In  a whole  or  complete  manner; 
entirely;  completely;  -.erfectly;  to  the  exclusion  of  other 
things;  totally;  fully".  Tor  the  purposes  of  our  discus- 
sion we  deem  it  unnecessary  to  go  Into  great  detail  concern- 
ing the  word  "wholly" . The  program  designed  for  this  type 
of  instruction  being  determined  from  examination  by  the 
State  Superintendent  as  to  the  professional  qualifications 
of  the  instructor  and  the  practical  needs  of  the  district 
under  consideration  tahen  into  consideration  the  intention 
of  the  Legislature  we  deem  it  unnecessary  to  more  than  point 
out  the  feet  that  the  common  usuage  of  the  word  "wholly"  is 
"In  a whole  or  complete  manner."  As  we  shall  point  out 
later,  if  this  program  can  be  carried  out  in  a vfoole  or  com- 
plete manner  by  having  the  instructor  devote  one-half  the 
school  day  to  this  type  of  instruction  wc  believe  the  intent 
of  the  Legislature  to  have  been  adequately  complied  with. 


The  question  now  arisos,  may  the  superintendent  approve 
a program  of  instruction  for  handicapped  children  colling 
for  less  than  the  -750.00  per  annum  for  a teacher  employed 
in  the  instruction  of  handicapped  pupils.  '"rom  our  read- 
ing of  the  statutes  and  the  interpretation  of  the  word 
thereof  it  would  seem  the  obvious  intention  of  the  Legisla- 
ture to  pay  one-third  of  the  salary  of  the  qualified  tea- 
cher approved  by  the  State  Superintendent  if  and  when  she 
devoted  her  entire  time  to  this  class  of  Instruction.  It 
would  seem  that  the  establishment  of  this  special  form  of 
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instruction  within  a school  district  rests  entirely  within 
the  discretion  of  the  State  Superintendent.  Haring  exer- 
cised that  authority  and  discretion  his  duties  become  man- 
datory. As  you  will  note,  the  statute  declares  that  the 
district  shall  receive  state  aid  to  the  amount  of  750.00. 
In  other  words,  having  determined  that  the  district  has 
qualified  and  having  passed  the  point  of  approval,  then  all 
the  other  provisions  of  uhe  statutes  are  mandatory  and  the 
State  Superintendent  oould  be  required  to  fulfill  all  the 
obligations  imposed. 


The  State  Superintendent  having  the  authority  to  in- 
spect, approve,  and  superintend  the  establishment  of  these 
classes,  we  see  no  reason  why,  in  the  exercise  of  his  judg- 
ment, he  may  not,  for  example,  reduoe  this  nropram  or  res- 
trict it  to  one-half  the  usual  period  of  instruction,  and 
In  that  event  state  aid  would  be  available  for  one-half  of 
the  sum  of  1 750. 00.  This  maximum  amount  may  not  be  ex- 
ceeded; and  we  see  no  good  reason  why,  if  the  judgment  of 
the  superintendent  so  dictates,  one-half  of  this  amount  may 
not  be  used  in  the  operation  of  this  special  instruction 
program. 


CONCLUSION 


We  therefore  oonclude  from  our  reading  of  the  stat- 
utes that  the  State  Superintendent  of  Schools  may  autho- 
rize and  approve  special  classes  for  physically  and  men- 
tally handicapped  children,  which  arrangement  would  call 
for  less  than  the  maximum  amount  of  the  state  aid  allowed 
such  school  districts  who  nay  qualify. 


Respectfully  submitted, 


APPROVED; 


L.  I.  MORRIS 

Assistant  Attorney-General 


RCY  ilcKITTKICS 

Attorney-General 


LIM:HS 


TI'TSURAKCS : Approval  of  Articles  of  Incorporation  of  Jaffersofe 

mutual  Fire  Insurance  Company  of  St.  Louis,  amending 
its  charter. 


August  4,  1943 


Honorable  Edward  u.  pcheufler 
Superintendent 
Insurance  Department 
Jefferson  City,  > is sour i 


Attention:  Mr,  Lawrence  Presley, 

Counsel 

ho : Amendment  of  Charter 
of  Jefferson  Mutual  Fire 
Insurance  Company  of  St, 
houla 

Dear  nr,  ficheufler: 


Y.e  have  your  letter  of  August  4,  1943,  onclosing 
for  otir  attention  declaration  oi  Jef  era  on  Mutual  Fire  Insur- 
ance Company  of  fit,  Louis  amending  Its  charter,  ana  the  affi- 
davit of  the  publisher  that  notice  of  special  meeting  of  the 
policyholders  was  published  as  therein  set  out,  which  have 
been  submitted  by  you  to  the  Attorney -General  for  examination. 

Vie  have  examined  same  and  found  the  Articles  of 
Incorporation  to  be  in  accordance  with  the  provisions  of 
Article  6,  Chapter  37,  Revised  Statutes  of  Missouri  for  1939, 
and  not  inconsistent  with  the  Constitution  and  laws  of  this 
State  and  the  United  States,  and  same  is  hereby  certified 
accordingly. 


Respectfully  submitted. 


COVLLu  R.  HEWITT 

Assistant  Attorney- General 

APPROVED* 


ROYl^cKlf^FRTCK 

Attorney-General 


CRH: EG 


SCHOOLS • 

COUNTY  TEXTBOOK  COMMISSION: 
************** 


Vacancies  filled  by  appoint- 
ment by  Governor. 
*************** 


May  15,  1943 


Honorable  Roy  Scantlin,  Chairman 
State  Board  of  Education 
Jefferson  City,  Missouri 


Dear  Mr.  Soantlin: 


We  have  received  your  request  for  our  opinion  by  your 
recent  letter  which  states: 


"This  question  arose  during  our  conference 
May  1: 


"7/ho  has  the  legal  right  to  nalce  appoint- 
ments to  the  County  Textbook  Commission, 
the  Governor  of  Missouri,  or  the  State 
Eoard  of  Education?" 


On  May  1C,  1943,  you  edvised  us  in  a telephone  conversa- 
tion that  th6  real  question  is  "Who  has  authority  to  make  ap- 
pointments to  fill  vacancies  on  said  commission?" 


The  County  Textbook  Commission  was  created  by  Section 
10636  R.  S.  Mo.,  1939,  which  provides: 


"There  is  hereby  created  a county  text- 
book commission,  which  shall  be  the 

county  board  of  education  in  all  counties 
in  whioh  such  a board  exists.  In  ooun- 
tles  where  there  is  no  county  board  of 
education  the  school  textbook  commission 
shall  consist  of  the  oounty  superintendent 
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of  schools  and  two  teaohors,  who  shall 
be  selected  in  the  following  manner: 
One  member  to  be  appointed  by  the 
County  Court  in  each  county  and  one 
member  to  be  appointed  by  the  state 
board  of  education,  the  appointments 
to  be  made  in  April,  1939,  and  every 
two  years  thereafter:  Provided,  that 
no  person  shall  be  appointed  to  serve 
on  the  said  commission  who  has  been 
in  the  employ,  as  a traveling  sales- 
man or  otherwise,  in  this  state,  of 
any  publisher  of  school  textbooks 
within  the  period  of  two  years  prior 
to  this  article.  Vacancies  on  the 
commission, resulting  from  d'eatTT.  re- 
s Ignat ion,  removal  from  the  county, 
disqualification,  or  otherwise,  shall 
be  filled  as  prescribed  by  law.  a 
ma jority'  oT~ tne  commission  shall  con- 
stitute a quorum  for  the  transaction 
of  all  business  of  the  commission." 
(Underscoring  ours) 


The  vacancies  are  to  be  filled  "as  prescribed  by  law." 
There  is  no  special  statute  providing  for  the  filling  of 
vacancies  on  this  commission.  The  only  statute  of  general 
application  providing  for  the  filling  of  vacancies  is  Sec- 
tion 11509  R.  3.  Mo.,  1939.  It  is  expressly  limited  in 
its  terms  to  "any  3tate  or  county  offioe  originally  filled 
by  eleotion  by  the  people  * * Except  for  the  county 

superintendent  of  schools,  memberships  on  this  commission 
are  filled  by  appointment.  Therefore,  said  Section  11509 
is  not  applicable. 


Seotion  10637  R.  S.  Mo.,  1939,  provides  that,  "The 
county  superintendent  shall  be  ex  officio  president  of  the 
commission."  Of  course,  where  a vaoancy  occurs  in  the  of- 
fice of  county  superintendexit , the  Governor  is  authorized 
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to  fill  the  vacancy  by  appointment.  Section  10609  R.  S.  Mo., 
1939.  This  do e 8 not  settle  the  question  as  to  members  of 
the  commission  other  than  the  county  superintendent. 


There  is  a general  provision  of  the  Constitution  of  Mis- 
souri which  governs  this  case.  Article  V,  Section  11  of  the 
Constitution  of  Missouri  provides: 

i 


"When  any  office  shall  become  vacant,  the 
Governor,  unless  otherwise  provided  by 
law,  shall  appoint  a person  to  fill  such 
vacancy,  who  shall  continue  in  office  un- 
til a successor  shall  have  been  duly 
elected  or  appointed  and  qualified  accord- 
ing to  law." 


As  stated  in  State  ex  inf.  'Yayland. v.  Herring,  106  S.  W. 
984,  208  Mo.  708,  732,  said  constitutional  provision  "gave  to 
the  Governor  the  power  to  fill  these  vacancies  when  they  were 
not  otherwise  provided  for  by  law  * * * when  no  other  provi- 
sion is  made  by  law."  Membership  on  this  commission  is  an 
office  within  the  meaning  of  Article  V,  Sootion  11,  supra. 


Definitions  of  the  term, office,  are  found  in  State  ex 
inf.  MoKittriok  v.  Whittle  (Mo.  Sup.),  63  S.  W.  (2d)  100, 
which  was  decided  under  Artiole  XIV,  Section  13  of  the  Con- 
stitution of  Missouri j and  applied  to  "Any  publio  offioer  or 
employee  of  this  State  or  of  any  oolitioal  subdivision  there- 
of who  shall,  by  virtue  of  said  office,  * * *"  In  that 
oase,  at  aage  102,  the  Court  said: 


"Thus  it  aDpears  that  a school  distriot 
is  a political  subdivision  of  the  state 
within  the  meaning  of  sootion  13,  art. 
14,  of  the  Constitution. 
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"Respondent  next  contends  that  a school 
direotor  is  not  a public  offloer  within 
the  meaning  of  said  section  of  the  Con- 
stitution. We  have  ruled  the  question 
as  follows: 

" *A  public  office  is  defined  to  be  "the 
right,  authority,  and  duty,  created  and 
conferred  by  law,  by  which,  for  a given 
period,  either  fixed  by  law  or  enduring 
at  the  pleasure  of  the  creating  power, 
an  individual  is  invested  with  some  por- 
tion of  the  sovereign  functions  of  the 
government,  to  be  exercised  by  him  for 
the  benefit  of  the  public. "Meohem,  Pub. 
Off.  1.  The  individual  who  is  invested 
with  the  authority,  and  is  required  to 
perform  the  duties,  is  a public  officer. 

"’The  courts  have  undertaken  to  give  de- 
finitions in  many  cases;  and  while  these 
have  been  controlled  more  or  less  by  laws 
of  the  particular  Jurisdictions,  and  the 
powers  conferred  and  duties  enjoined 
thereunder,  still  all  agree  substantially 
that  if  an  officer  receives  his  authority 
from  the  lav;,  and  discharges  some  of  the 
functions  of  government,  lie  will  be  a 
public  officer.’  State  ex  rel.  v.  Bus, 

135  Mo.  325,  loo.  cit.  331,  532,  36  S.  W. 
636,  637,  33  L.  R.  A.  616.  To  the  same 
effeot,  State  ex  rel.  Zevely  v.  Kaekrnann, 
300  Mo.  59,  loo.  cit.  66,  67,  254  S.  W. 

53;  Fasting  v.  Jasper  County,  314  Mo. 

144,  loo.  cit.  149,  150,  262  S.  V/.  700. 

"Thus  it  also  appears  that  a sohool  direc- 
tor is  a public  officer  within  the  meaning 
of  said  section  of  the  Constitution." 
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A large  number  of  other  definitions  are  contained  in 
Stato  ex  rel.  Zevely  v.  Hackmann,  254  S.  W.  53,  300  Mo.  59. 


Members  of  the  County  Sohool  Textbook  Commission  serve 
for  a fixed  period  or  term.  They  are  compensated.  Their 
duties  are  fixed  by  law.  Seotlon  10638  R.  S.  Mo.,  1939,  in 
part  provides: 


"Said  commission  shall  adopt  from  the 
authorized  3tate  list,  as  hereinafter 
provided,  a uniform  series  of  textbooks 
for  use  in  the  schools  of  all  the  dis- 
tricts of  the  county,  * * * * * * " 


In  exercising  the  important  function  of  selecting 
books  to  bo  used  in  the  schools,  the  members  of  the  commis- 
sion exercise  an  important  portion  of  the  sovereign  func- 
tions of  the  government  for  the  benefit  of  the  public. 


It  was  held  in  the  quoted  portion  of  the  opinion  in 
State  ex  inf.  MoKittrick  v.  Whittle,  that  a director  of  a 
single  school  district  within  a county  is  a public  officer. 
The  members  of  the  County . Textbook  Commission  aot  for  their 
entire  county.  Their  position  is  analogous  to  that  of  a 
director  of  a school  distriot. 


Members  of  the  commission  serve  with  the  oounty  super- 
intendent, who  is,  of  course,  a publio  officer.  In  view  of 
the  foregoing  propositions,  it  is  our  opinion  that  member- 
ship on  the  commission  is  clearly  an  offioe  within  the  mean- 
ing of  Artiole  V,  Section  11. 


Unless  said  constitutional  provision  applies  to  this 
case,  there  would  be  no  provision  of  law  for  filling  vacan- 
cies on  the  commission,  and  the  provision  in  Section  10836, 
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supra,  that  vacancies  " shall  be  filled  as  prescribed  by  law," 
would  be  meaningless.  We  believe  the  Legislature  intended 
to  have  vepanoins  filled  and  intended  for  the  statutes  per- 
taining to  the  commission  to  have  effect.  This  view  is  sup- 
ported by  well  established  principles  of  statutory  construc- 
tion. In  Graves  v.  Drainage  _is:riot,  345  Mo • 557,  134  S. 

W.  (^d)  70,  76,  the  Court  said: 


"Moreover,  it  is  presumed  that  the  Legis- 
lature intended  ovary  part  and  section  of 
such  a statute,  .,r  law.  to  have  effeot  and 
to  be  operative,  and  did  not  intend  any 
part  or  section  of  such  statute  to  be  with- 
out meaning  or  effect**  £ tate  ex  rel. 

Dean  v.  Laues,  321  Mo.  1120,  1151,  14  S. 

2d  990,  1002.  * + ***•' 


It  is  weal  settled  that  appoint oos  hold  office  for  the 
unexpired  term*  ^tate  e*  inf*  Yayland  v*  herring,  1,  c, 
725  of  206  Mo.  Upon  the  expiration  of  the  unezpircd  term 
the  new  appointment  would  be  made  in  the  manner  provided  by 
Seotion  10636,  which  was  quoted  at  the  outset  of  this  opin- 
ion* 


For  the  sake  of  clarity,  it  is  noted  that  Section  10636, 
supra,  provides  that  the  textbook  commission  "snail  be  the 
county  board  of  education  in  all  counties  in  which  such  a 
board  exists."  That  statute,  in  its  present  form,  was  first 
enacted  in  Laws  of  Missouri,  1907,  page  434. 


Then,  there  was  in  existence  a county  board  of  education, 
created  in  Laws  of  Missouri,  1901,  pps.  246-249,  and  having 
authority  to  "adopt  a course  of  study  for  use  in  all  the  pub- 
lio  schools  in  the  county,"  and  "to  examine  teaohers  and  grant 

certificates  of  qualification  to  teaoh  in  their  respective 
counties."  ne  provision  for  the  board  was  carried  forward 
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as  Revised  Statutes  of  Missouri,  1909,  Sections  10939  to 
10949,  Article  IX,  Chapter  106. 


It  was  repealed  and  the  county  board  of  education  was 
abolished  by  Laws  of  Missouri,  1911,  ops.  407-412.  Ey 
that  Act  functions  previously  vested  in  the  county  board  of 
education  were  given  to  the  county  superintendent,  of  public 
schools,  and  those  provisions  now  are  found  in  Sections 
10625  to  10635,  R.  S.  iio.,  1939. 


There  is  no  county  board  of  education  in  Jiissouri. 
Therefore,  membership  on  the  county  school  textbook  commis- 
sion and  vacancies  in  such  membership  are  filled  in  the 
manner  heretofore  stated  and  the  references  in  the  statutes 
to  the  county  board  of  education  should  be  disregarded. 


CONCLUSION 


In  view  of  the  above  authorities  it  is  the  opinion  of 
this  office  that  vacancies  on  the  County  School  Textbook 
Commission  are  to  be  filled  by  appointment  by  the  Governor. 
Membership  on  said  commission  is  a public  office.  The  per- 
son appointed  to  fill  said  vacancy  serves  for  the  remaining 
portion  of  the  unexpired  term. 


There  is  no  county  school  board  under  existing  Missouri 

luv. . 


Very  truly  yours. 


APPROVED:  SRN3ST  HUBBELL 

Assistant  Attorney-General 


ROY  MOKITTRICK 
Attorney -General 


EH:FS 


LINCOLN  UNIVERSITY:  Powers  and.  functions  of  Board  of  Curators 

with  respect  to  operation  and  maintenance  of 
institution. 


December  3,  1943 


Dr.  Sherman  D.  Scruggs,  President 
Lincoln  University 
Jefferson  City,  Missouri 

\ 

Dear  Doctor  Scruggs: 


Vie  are  in  reoeipt  of  your  letter  of  December  1,  1943, 
as  follows: 


"The  Board  of  Curators  of  Lincoln  Uni- 
versity has  held  certain  opinions  as 
to  its  powers  and  function  in  the  op- 
eration and  maintenance  of  the  Lincoln 
University,  the  State  supported  in- 
stitution for  the  higher  education  of 
the  Negro  residents  of  the  State.  It 
would  request  of  you  a statement  of 
the  validity  of  these  opinions. 

"1.  It  is  the  opinion  of  the  Board  of 
Curators  of  this  Institution  that  by 
statutory  provision  the  control  of  this 
Institution  is  vested  in  this  body  (the 
Board),  and  by  this  symbol  the  Board  is 
responsible  to  no  higher  authority, 
provided  that  in  the  administration  of 
the  educational  offerings  of  the  Insti- 
tution the  Board's  actions  are  In  con- 
formity with  sound  educational  practice. 

"2.  It  is  the  opinion  of  the  Board  of 
Curators  of  this  Institution  that  this 
body  (the  Board)  is  authorized  and  re- 
quired to  operate  und  maintain  an  in- 
stitution of  learning  that  shall  afford 
to  the  Negro  people  a quality  of  educa- 
tional offerings  up  to  the  standard  pro- 
vided for  other  citizens  at  the  State 
University  of  Missouri# 

"3.  It  Is  the  opinion  of  the  Board  of 
Curators  of  this  Institution  that  the 
Board  can  provide  and  maintain  educa- 
tional offerings  of  acceptable  and 
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required  standards  only  so  long  as  funds 
are  adequate  and  available  for  such  op- 
erations and  purposes. 

"4.  It  is  the  opinion  of  the  Board  of 
Curators  of  this  Institution  that  the 
Board  may  in  its  discretion  and  best 
Judgment  make  such  distributions  and 
allocations  of  its  appropriated  funds 
as  siiall  enable  it  (the  Board)  to  op- 
erate and  maintain  the  educational 
offerings  and  services  of  tne  institu- 
tion at  the  level  of  acceptable  and  re- 
quired standards. 

n5.  It  is  further  the  opinion  of  the 
Board  of  Curators  of  this  Institution 
that  the  Board  may  in  Its  discretion  and 
best  Judgment  reorganize  or  discontinue 
any  course,  departments  or  schools  in 
the  Institution  when  the  available  funds 
are  inadequate  for  their  operation  or 
maintenance  at  acceptable  and  required 
standards  of  excellence. 

"For  your  earliest  consideration  of 
these  opinions  the  board  of  Curators 
would  be  most  grateful  to  you." 

The  powers  and  functions  of  the  Board  of  Curators,  with 
respect  to  the  operation  and  maintenance  of  Lincoln  University, 
are  contained  In  the  Statutes  of  *lissouri. 

Section  10,774,  H.  S.  lo.  1939,  provides  that: 

"The  Board  of  Curators  of  the  Lincoln 
University  shall  be  authorized  and  re- 
quired to  reorganize  said  institution 
so  that  it  snail  afford  to  the  negro 
people  of  the  3tate  opportunity  for 
training  up  to  the  stanuard  furnished 
at  the  State  University  of  Missouri. 

To  this  end  the  board  of  curators  shall 
oe  authorized  to  purchase  necessary  ad- 
ditional land,  erect  necessary  addition- 
al buildin  s,  to  open  and  establish  any 
new  school,  department  or  course  of  in- 
struction, to  provide  necessary  addition- 
al equipment,  and  to  locate  the  respec- 
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tive  units  oi  the  university  where- 
over  in  the  State  of  Missouri  in  their 
opinion  the  various  schools  will  most 
effectively  promote  the  purposes  of 
this  article." 

Section  10,775,  R.  S.  i'o.  1939,  provides  in  part  as 

follows : 

"The  Board  of  Curators  of  Lincoln 
University  of  ;;issouri,  shall  here- 
after consist  of  nine  members  who 
shall  be  appointed  by  the  Governor, 
by  and  with  the  advice  and  consent 
of  the  Senate.  * *«#«««  a # " 

Section  10,778,  R.  S.  i o.  1939,  provides  as  follows: 

"It  is  hereby  provided  that  the  board 
of  curators  of  the  Lincoln  University 
shall  organize  after  the  manner  of 
the  board  of  curators  of  the  state 
university  of  Missouri}  and  it  is 
further  provided,  that  the  'powers, 
authority,  responsibilities,  privi- 
leges, immunities,  liabilities  and 
compensation  of  the  board  of  curat- 
ors of  the  Lincoln  University  shall 
be  the  same  as  those  prescribed  by 
statute  for  the  board  of  curators  of 
the  state  university  of  Missouri,  ex- 
cept as  stated  in  t.is  article." 

Section  10,783,  R.  S.  Mo.  1939,  sets  out  the  powers  and 
liabilities  of  the  Curators  of  the  University  of  Missouri  in 
part  as  follows: 

"The  university  Is  hereby  incorpora- 
ted and  created  a oody  politic,  and 
shail  be  known  oy  the  name  of  ’the 
Curators  of  the  University  of  Missouri,’ 
and  by  that  name  shall  have  perpetual 
succession,  power  to  sue  and  be  sued, 
complain  and  defend  In  all  courts;  to 
make  and  use  a common  seal,  and  to  alter 
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the  same  at  pleasure;  to  take,  pur- 
chase and  to  sell,  convey  and  other- 
wise dispose  of  lands  and  chattels; 
to  act  as  trustee  in  all  cases  in 
which  there  be  a gift  of  property  or 
property  left  by  will  to  the  univer- 
sity or  for  its  benefit  or  for  the 
benefit  of  students  of  the  university; 
to  condemn  and  appropriate  real  estate 
or  other  property,  or  any  Interest 
therein,  for  any  public  purpose  with- 
in the  scope  of  its  organization,  « 

•»  * 


I 


A reading  of  the  above  statutes  reveals  unequivocally 
that  all  authority,  liabilities,  privileges  and  immunities  with 
respect  to  the  operation  and  maintenance  of  Lincoln  University 
is  vested  in  the  Board  of  Curators  of  Lincoln  University,  and 
in  it  alone. 

You  raise  the  further  question  as  to  whether  the  Board 
of  Curators  is  responsible  to  any  higher  authority,  provided, 
of  course,  that  in  the  administration  of  the  university  the 
board's  conduct  is  in  conformity  with  sound  educational  prac- 
tice. 


Obviously,  in  a limited  and  narrow  sense,  all  public 
Institutions  and  their  administrators  are  responsible  ultimate- 
ly to  the  people  of  the  state,  and  the  people  are  able  to  ex- 
ercise their  prerogatives  through  the  legislature.  We  desire 
to  have  it  understood,  however,  that  we  are  not  considering 
the  term  ’’responsible n in  such  a limited  sense. 

Section  12,826,  R.  S.  Mo.  1939,  provides  that  the 
governor  may  remove  any  appointive  state  official  wnen,  in  his 
opinion,  such  removal  is  necessary  for  the  betterment  of  the 
public  service.  Said  section  is  as  follows! 

"The  Governor  shall  have  power  and  he 
la  hereby  authorized  to  remove  from 
office,  without  assigning  any  other 
reason  therefor,  any  appointive  state 
official  required  by  law  to  be  appoint- 
ed by  the  Governor,  whenever  in  hi a 
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opinion  such  removal  is  necessary  for 
the  betterment  of  the  public  servioe, 
but  the  Governor  may,  at  his  discretion, 
in  any  order  of  removal  which  he  may 
make  under  authority  of  this  act,  assign 
additional  and  more  specific  reasons  • 
for  such  removal." 

The  governor,  under  the  terms  of  the  above  statute,  may 
remove  from  office  any  and  all  members  of  the  board  and  appoint 
new  members  in  place  of  these  removed  members,  irrespective  of 
whether  such  board  is  conducting  itself  properly.  The  governor 
need  only  determine  that  such  removal  is  necessary  for  the  better- 
ment of  the  public  service.  This  is  a matter  wholly  within  the 
governor’s  discretion,  and  he  need  assign  no  reasons  for  removal 
if  he  does  not  so  desire. 

The  fact,  however,  that  the  governor  is  vested  with  the 
power  of  removal  cannot,  under  any  rule  of  construction,  be 
interpreted  as  transferring  control  of  the  institution  from  the 
board  to  the  governor.  His  power  wit  i respect  to  the  conduct 
of  the  institution  is  limited  strictly  by  statute  to  the  power  of 
removal  alone. 

We  are  of  the  opinion  that  all  authority,  liabilities, 
privileges  and  immunities,  with  respect  to  the  operation  and 
maintenance  of  Lincoln  University,  are  vosted  by  statute  solely 
with  the  Board  of  Curators  of  Lincoln  University,  and,  consequently, 
that  the  control  of  said  institution  is  solely  in  said  board. 

We  are  further  of  the  opinion  that  the  board,  absent  the  power 
of  removal  by  the  governor,  with  or  without  cause,  is  responsible 
to  no  higher  authority  for  its  conduct  of  the  administration  of 
the  university. 


II 


Your  second  statement  is  governed  by  Section  10,774, 
supra,  which  provides  in  part  that* 

The  Board  of  Curators  of  the  Lincoln 
University  shall  be  authorized  and  re- 
quired to  reorganize  said  institution  so 
that  it  shall  afford  to  the  negro  people 
of  the  state  opportunity  for  training  up 
to  the  standard  furnished  at  the  State 
University  of  Missouri." 
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The  language  in  the  above  statute  is  clear  and  unambig- 
yous,  and  needs  no  statutory  construction  (Cummins  v.  Kansas 
City  Public  Service  Co.,  334  Ho,  672,  66  3,  W,  (2d)  920), 

e agree  with  your  second  statement  and  are  of  the 
opinion  that  the  board  of  Curators  of  Lincoln  University  is 
authorized  and  required  to  operate  and  maintain  Lincoln  Univer- 
sity in  such  a manner  that  the  negro  people  of  the  state  will 
be  afforded  an  opportunity  for  training  up  to  the  standard  fur- 
nished at  the  State  University  of  Missouri, 


III 


Section  10,778,  supra,  provides  that  the  board  of 
Curators  of  Lincoln  University  shall  organize  and  have  the  same 
powers  as  those  prescribed  by  statute  for  the  board  of  Curators 
of  Missouri  University. 

Section  10,791,  R.  S.  Mo,  1939,  provides  as  follows: 

"The  president  and  treasurer  of  the 
• university,  residing  at  Columbia,  and 
treasurer  of  the  school  of  mines  and 
metallurgy,  residing  at  Rolla,  shall, 
at  each  annual  meeting  of  tne  board, 
prepare  and  submit  to  the  board  a 
carefully  prepared  statement  of  the 
probable  amounjt  of  income,  as  near  as 
may  be,  of  the  university  and  all  its 
departments  for  the  year  following, 
and  the  curators  shall • thereupon  make 
an  estimate  of  the  probable  expenses 
of  the  institution  and  each  of  its  de- 
partments for  the  ensuing  year,  based 
upon  the  statements  above  mentioned, 
and  make  the  necessary  appropriations 
to  meet  said  expenses  for  the  current 
year;  and  in  no  instance  shall  the 
ooard  of  curators  create  any  indebtedness 
in  any  one  year  above  what  they  can  pay 
out  of  the  annual  income  of  said  year," 


I 
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Under  Section  10,791,  supra,  it  becomes  the  duty  of  the 
president  and  treasurer  of  Lincoln  University  to  prepare  and 
submit  to  the  board  at  each  annual  meeting  a statement  of  the 
probable  Income  of  the  university,  and  based  upon  said  statement, 
the  board  is  required  to  estimate  the  probable  expenses  not  only 
of  the  institution,  but  also  each  of  its  departments,  for  the 
ensuing  year.  The  board  then  is  required  to  allocate  the  avail- 
able funds  as  to  meet  the  expenses  for  the  current  year,  and  in 
no  Instance  can  it  create  an  Indebtedness  for  any  one  year  above 
what  they  can  pay  out  of  the  annual  income  of  said  year. 

To  Illustrate,  if  the  board  of  Curators  has  made  an  alloca- 
tion for  the  operation  of  the  university  and  its  respective  ue- 
partments  for  the  year  1943,  it  cannot  for  any  reason  take  funds 
allocated  by  the  board  for  the  year  1943  in  order  to  complete 
prospective  operations  for  the  year  1944,  if  by  such  transaction 
of  funds  an  indebtedness  would  be  created  in  1943.  The  legis- 
lature contemplated  that  the  institution  and  its  lespeotlve  de- 
partments be  operated  on  an  annual  basis  and  that  it  stay  within 
its  income  for  the  particular  year.  The  Intention  obviously  is 
that  there  be  sufficient  funds  available  to  fully  complete  a 
course  of  instruction  for  any  given  year. 

\>e  are  of  the  opinion  that  the  board  of  Curators  of 
Lincoln  University  must  so  allocate  the  funds  available  to  the 
institution  and  its  respective  departments  for  any  given  year  so 
as  to  permit  standard  and  acceptable  courses  of  instruction  to  be 
offered  in  a given  year  without  the  creation  of  an  Indebtedness 
for  that  particular  year. 


IV 


We  now  pass  to  a consideration  of  your  third  and  fifth 
statements,  and  will  treat  them  as  one. 

The  board  should  not,  nor  would  it  want  to,  offer  a course 
of  instruction  that  was  so  limited  by  lack  of  funds  as  to  permit 
only  a partial  and  incomplete  presentation  of  the  subject  matter. 
The  board,  upon  finding  that  funds  will  not  be  available  to  carry 
on  any  school,  department  or  course  of  instruction  for  a given 
year,  has  no  alternative  but  to  discontinue  same  for  that  year. 

The  duty  rests  upon  the  board  in  such  Instance  to  eliminate  such 
courses  of  instruction  as  it  deems  necessary  to  permit  it  to 
operate  within  its  income  for  a particular  year. 

We  are  of  the  opinion  that  the  Board  of  Curators  of  Lin- 
coln University  can  provide  and  maintain  only  those  schools, 
departments  and  courses  of  instruction  as  they  have  funds  available 
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and  which  will  permit  the  o fering  of  acceptable  and  adequate 
standards  of  Instruction.  It  is  our  further  opinion  that  if 
in  considering  the  schools,  departments  and  courses  of  Instruc- 
tion to  be  offered  and  maintained  it  be  found  necessary  to  re- 
organize or  discontinue  any  of  such  schools,  departments  or 
courses  of  instruction  by  reason  of  lack  of  funds,  the  board 
may  In  the  exercise  of  its  discretion  discontinue  same. 

Respectfully  submitted. 


MAX  WAS3ERMAN 

Assistant  Attorney  General 


A?PROV  0: 


hOY  McKITThICK 
Attorney  General 


MW:NH 


COUNTY  COUKTS:  ) County  court  may  designate  an  emergency  bridge 
COUNTY  BVD3.iT*  ) fund  to  Class  5 of  the  county  budget  and  make 

transfers  to  provide  available  funds  for  aid  to 
special  road  districts. 


. arch  1,  1943. 


Hon,  ildr  nekor 
Prosecuting  Attorney 
j.:t.  V -rnon,  Missouri 


ear  Sir: 


The  Attorney -General 
of  your  letter  of  February  16, 
a^i  opinion  of  thi3  Depart  ent. 
as  follows : 


wishes  to  acknowledge  receipt 
1943,  in  vfcich  you  request 
Your  letter  of  request  reads 


"l'he  county  court  of  Lawrence  County, 
i souri,  has  asked  me  for  an  opinion 
as  to  what  funds  are  available  to  assist 
special  road  districts  and  repair  and 
build  bridges  as  provided  in  Lection 
Q688  and  Lection  8534,  Revised  Statutes 
of  Missouri,  1939, 

"In  reading  Lection  10911,  ...  . j’o.  1939, 

-liich  gives  the  classification  of  expendi- 
tures and  their  order  under  tue  budget  law, 
I find  in  class  3,  provision  for  repair, 
upkeep  ana  replacement  of  bridges  but  none 
of  this  fund  a:iall  bo  used  in  a special 
roau  district. 

" 'Ue  to  tne  conflict  in  these  Sections,  I 
an  unable  to  give  the  court  more  than  a 
curbstone  oplnior.  and  I "ould  not  want  to 
bacl:  that  up  myself* 

•'I  find  in  the  county  clerkto  office  of  date 
April  1,  1942,  tne  following  court  order: 

"0  R D K R 

"•Upon  the  advice  of  the  Prosecuting 
Attorney  it  is  hereby  ordered  oy  the 
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court  that  ,2,000.00  of  County 
revenue  be  and  It  now  la  trans- 
ferred from  class  5 to  6.  This  Is 
done  to  take  care  of  an  emergency 
that  might  arise,  such  as  a bridge 
wa an  out,  and  the  court  would  have  to 
assist  the  road  district  In  reoulld- 
ing.  * 

"I  cannot  s ;e  that  the  law  gives  the  court 
this  right,  however  I may  oe  wrong. 

"The  county  has  sufficient  money  to  aid  in 
building,  maintai  nlng  ana  repairing  roads 
and  bridges.  At  the  present  tine  the 
county  h a revenue  of  approximately  ^43,000.00 
with  no  indebtedness,  I am  Informed.  This 
amount  is  classified  under  the  budget  as 
follows : 


Class 

1 

y 5, 400. 00 

approximately 

Class 

2 

5,700.00 

n 

Class 

3 

3,000.00 

m 

Class 

4 

22,000.00 

W 

Class 

5 

6,700.00 

Yl 

Class 

6 

245.00 

'This  balance  Is  from  last  December  collections. 

“Class  5 under  Section  10914  provides  for  con- 
tingent and  emergency  expense  and  also  provides 
for  the  transfer  from  other  classos  to  5. 

"Can  a county  court  designate  an  emergency  road 
and  bridge  fund  in  this  class  and  make  any 
transfers  to  that  fund  to  provide  available  funds 
for  assisting  roau  districts  and  repairing  oridgos 
etc.  as  provided  in  Sections  8686  and  8534? 

"I  kindly  ask  your  opinion  in  this  matter  and 
any  information  concerning  how  to  aid  road  dis- 
tricts, if  possible,  will  be  greatly  appreciated." 

'■Che  county  courts  of  the  various  counties  in  the  ^tate 
of  Missouri  are  empowered  to  aid  special  road  districts  in  the 
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construction,  maintenance  and  repair  of  bridges  and  culverts 
bj  . action  3638,  ii«  S.  Lo.  1939*  Thl;j  soot  Ion.  pi’ovidss  as 
follows  t 


"odd  board  may,  by  contract  or  other- 
wise, under  such  regulations  as  the 
boaru  shall  prescribe,  build,  repair 
and  maintain,  or  cause  to  be  built,  re- 
paired, or  maintained  all  bridges  and 
culverts  needed  within  said  districts 
Provided,  however,  that  tne  county  court 
of  tine  county  in  which  said  special  road 
district  is  located  may.  In  Its  discre- 
tion, out  of  the  funds  available  to  It 
for  tuat  purpose,  construct,  maintain, 
or  repair,  any  brluge,  or  bridges,  or 
culvert  or  culverts  In  such  road  district, 
or  districts,  cr  it  roay.  In  its  discre- 
tion, appropriate  out  of  the  funds  avail- 
able for  that  purpose  money  to  aid  aha 
assist  the  comrul&d  oners  of  said  special 
road  district,  or  districts,  which  snail 
be  expended  by  the  commissioners  of  said 
special  road  district,  or  districts,  as 
above  provided*" 

This  being  truo  the  next  question  is,  from  wnat  fund 
shall  this  aid  be  furnished?  In  order  to  arrive  at  a solution 
to  this  problem  it  is  necessary  to  study  the  budget  law  of  the 
State  of  Missouri  as  set  out  in  Jectlon  10911,  it*  b,  Ho*  1939, 
and  as  amended  in  the  Laws  of  Missouri  for  1941,  page  650.  Of 
this  law,  only  two  classes  are  of  any  consequence.  In  so  far  as 
the  question  under  consideration  is  concerned.  These  classes 
aro  Wo*.  5 and  No*  6*  Class  3 of  the  budget  law  provides  for 
an  auount  to  be  set  asido  for  the  piirposo  of  upkeep,  repair 
and  replace  ;ont  of  bridges  on  other  than  tate  highways,  but 
specifically  excopts  bridges  In  special  road  districts.  There- 
fore, that  class  cannot  ap;ly* 

Classes  5 and  6 of  the  budget  law  are  as  follows: 

"Class  5.  The  county  court  shall  next  set 
aside  a fund  for  the  contingent  and  emer- 
gency expense  of  the  county,  the  court  may 
transfer  any  surplus  funds  from  classes  1, 

2,  3,  4 to  class  5 to  be  used  as  contingent 
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and  emergency  expense.  from  this  class 
the  county  court  may  pay  contingent  and 
incidental  axpons  is  and  o.^penso  of  p"  pors 
not  otherwise  classified,  lio  payment  shall 
Oo  ol  lav  ed  frai  the  funas  in  this  class  for 
any  personal  service,  (whether  salary,  foes, 
wanes  or  any  othor  emoluments  of  any  kind 
' hatever)  estimated  for  in  preceding  cla3.cs. 

"Class  6.  After  having  provldeo  for  the 
five  clasaos  of  expanses  herotofor3  specified, 
tno  county  court  may  expand  any  balanco  for 
any  lawful  purpose:  rroviueu,  howovor,  that 
the  county  court  shall  not  incur  any  expense 
under  class  six  unless  there  Is  actually  on 
nana  in  cash  funas  sufficient  to  pay  all 
clal.as  provided  for  in  precoding  class  os 
together  with  any  exp  on3o  incurred  unaor 
class  3 lx:  ih-ovlauu,  that  If  thero  be  out- 
standing warrants  constitutin’:  legal  obliga- 
tions suen  war. anta  shall  first  bo  paid  oe- 
fo re  any  expenditure  is  uuthorizou  undor 
class  6.” 

Apparently  it  was  the  intention  of  the  county  court 
in  this  oaoo  to  furnish  a fund  to  be  used  for  tho  aia  of  special 
road  districts  In  cases  of  amorgoncy,  such  as  tho  washing  out 
of  a orldge  as  provided  in  their  order.  Tliat  r/oula  be  the  only 
ia.  nor  in  which  such  funds  plncoa  In  Class  5 could  bo  used.  This 
opart. lent  rendered  an  opinion  on  June  21,  193b,  holding  tliat 
ala  to  a special  road  district  could  only  00  furnished  from 
Class  6,  but  in  that  case  tho  question  of  an  emer  ;oncy  did  not 
arise.  In  our  instant  case  the  question  so  one  to  relate  to  on 
emergency. 


The  purpoe  o of  Class  5 is  v_;ry  clear  and  can  oe  readily 
understood  oy  reading  it3  provisions,  it  is  a "contingent  and 
emergency"  fund,  mj  bell  vo  that  if  the  County  Court  rislios  to 
set  up  an  emergency  funo  to  bo  used  in  a case  such  as  this  one, 
to-wlt,  for  tho  repair  o bridges,  that  they  huvo  the  authority 
so  to  do.  .iov  jv  .r,  if  they  contemplate  such  an  omer  ency,  it 
should  be  shown  that  they  intend  to  uso  a certain  a .ount  for  such 
purposes.  This  Is  provided  unaor  act  Lon  10914,  A.  . Lo.  1959, 
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which  In  part  proscribes  tho  following: 

*'Ulas3  5:  Contingent  and  eaer  ancy 
expense, —Tho  count;  court  may  trans- 
fer any  surplus  funds  frcia  class  1,  2, 

3,  and  4 to  class  b to  be  used  as  con- 
tingent and  emergency  expenses • lur- 
poses,  for  tho  Court  proposes  the 

fends  in  this  class  snail  be  used,  3hall 
bo  shown," 

It  will  also  bo  noted  that  the  County  Court  may  trans- 
fer surplus  funds  from  Clauses  1,  2t  3 and  4 to  class  L>  to  be 
used  as  a contingent  or  emergency  fund.  Apparently,  tho  trans- 
fers iontionod  aoove  may  be  uaue  at  any  time  an  emergency  arises. 
However,  there  is  no  provision  In  Class  6 for  transfer  of  funds 
from  other  classes  to  It,  JAxrtheraore,  the  court  cannot  pay 
any  l’unus  from  Class  6 unless  there  Is  actually  In  uand.  In  cadi , 
f uncs  sufficient  to  pay  all  claims  jrovlded  for  In  the  first  four 
classes,  together  with  any  expanse  Incurred  under  Class  6 and 
only  then  after  outstanuing  warrants  constituting  legal  obliga- 
tiona  havo  been  paid. 

There  coulu  oe  no  purpose  for  transferrin  , funds  from 
Class  b to  Class  6 for  the  purpose  of  usin  such  funns  In  an 
emergency,  3ince  emergencies  of  this  kind  aro  to  bo  taken  care 
of  from  funds  allocated  to  Class  b,  further,  any  funas  trans- 
ferred could  not  bo  expended  except  under  the  circumstances 
set  out  In  the  preceding  paragraph. 


Concluslo 

Therefore,  It  is  the  opinion  of  this  jepart  .ent  that 
the  county  court  may  set  up  a fund  to  bo  uaoo  in  cases  of  emer- 
gency to  aid  special  road  districts  in  Class  5 of  thair  budget 
ana  may  make  transfers  to  such  fund  for  that  purpae  e.  They 
must,  howover,  designate  for  what  tills  fund  is  to  be  used. 


.ospoctfully  submitted, 
J01IH  3,  PHILLIPS 

APP.iOVLD:  Assistant  attorney -General 


xOY  McKlTTRICK 
toniOj -General 
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qualifies.  Penalties  should  not  be 
COUNTY  COLLECTOR:  charged  when  payment  of  taxes  cannot 

be  made. 
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llonorcble  Joseph  A.  Sherman 
Prosecuting  Attorney 
bucharan  County 
St.  Joseph,  Llssouri 


filed 


wear  Sir: 


The  /ttorney  General  acknowledges  receipt  of  your 
r quest  for  an  official  opinion,  dated  .arch  17,  1943, 
in  reference  to  the  status  of  the  present  county  collec- 
tor of  Luchanan  County.  Your  request  consists  of  two 
questions: 


I 


Your  first  question  reads  as  follows: 


"Under  the  foregoing  circumstances 
we  should  like  your  opinion  as  to 
whether  there  is  any  legal  necessity 
for  Mr.  Van  Andie  to  be  re-appointed, 
and  to  furnish  a new  bond,  to  cover 
the  term  beginning  March  1,  1943,  or 
whether  i*lr.  Van  /'rale's  appoi;  tment 
made  in  January,  and  the  bond  which 
he  then  gave,  are  sufficient  to  au- 
thorize him  to  continue  to  serve  as 
County  Collector  until  the  next  general 
election  and  until  the  o le  then  elected 
as  collector  has  qualified  according 
to  the  statutes." 


Section  11055  R.  s 


issouri,  1939,  reads  as  follows: 
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"The  offices  of  si  eriff  and  collec- 
tor shall  be  distinct  and  separate 
offices  in  all  the  counties  of  this 
state,  and  at  tne  general  election 
in  1906,  and  every  four  years  there- 
after, a collector,  to  be  styled  the 
collector  of  the  revenue,  shall  be 
elected  in  all  the  counties  of  this 
state,  who  shall  hold  their  office 
for  four  years  anc  until  their  suc- 
cessors are  duly  elected  and  qualified: 
Provided,  that  nothing  herein  contained 
shall  be  30  construed  as  to  prevent  the 
Bame  person  from  holding  both  offices 
of  sheriff  and  collector.” 


Under  the  above  section  it  will  be  noticed  that  the 
county  collector,  when  elected,  holds  his  office  for 
four  years,  and  until  his  successor  is  duly  elected 
and  qualified* 

Section  11056  R.  o.  Missouri,  1939,  partially 
reads  as  follows: 


"hvery  collector  of  the  revenue  in 
the  various  counties  in  this  state, 
and  the  collector  of  the  revenue  in 
the  city  of  6t.  Lo  is,  before  enter- 
ing upon  the  cuties  of  his  office, 
shall  give  bond  ard  security  to  the 
state,  to  the  satisfaction  of  the  county 
courts,  and,  in  the  city  of  Lt.  Louis, 
to  the  satisfaction  of  the  mayor  of  said 
city,  in  a sum  equal  to  tne  largest  to- 
tal collections  made  during  any  ore  month 
of  t.  e year  preceding  his  election  or  ap- 
pointment, plus  ten  per  cent,  of  said 
amount:  > ->  * * * a * * a 
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Section  11509  K.  3,  Missouri,  1939,  reads  as  follows : 


"Wherever  any  vacancy,  caused  in  any 
manner  or  by  any  means  whatsoever,  shall 
occur  or  exist  in  any  state  or  county  of- 
fice originally  filled  by  election  by  the 
people,  other  than  the  office  of  lieuten- 
ant-governor, sta  e senator,  representative, 
sheriff  or  coroner,  such  vacancy  shall  be 
filled  by  appointment  by  the  governor;  and 
the  person  so  appointed  shall,  after  having 
duly  qualified  and  entered  upon  the  dis- 
charge of  his  duties  under  such  appointment, 
continue  in  suet  office  until  the  first  Mon- 
day in  January  next  following  the  first  en- 
suing general  election--at  which  said  gener- 
al (election  a person  shall  be  elected  to 
filil  the  unexpired  portion  of  such  term,  or 
for  the  ensuing  regular  term,  as  the  case 
may  be,  and  shall  enter  upon  the  discharge 
of  the  duties  of  such  office  the  first  Mon- 
day in  January  next  following  ^said  election: 
Provided,  however,  that  when  tne  term  to 
be  filled  begins  or  shall  begin  on  any  hay 
other  than  the  first  Mon  ay  ir.  Janurry,  the 
appointee  of  the  governor  shall  be  entitled 
to  hold  such  office  until  such  other  date.” 


Under  the  above  section  the  governor  appoints,  when- 
ever there  is  a vacancy  in  the  office  of  county  collector, 
and  the  appointee  continues  in  office  until  the  first  day 
of  March  next  following  the  first  ensuing  general  election, 
at  which  said  general  election  a person  shall  be  elected 
to  fill  the  unexpired  portion  of  such  term.  l‘he  reason 
why  the  date  is  different  than  in  the  body  of  the  section 
is  by  reason  of  the  proviso  in  the  section. 

Under  the  above  quoted  portion  of  Section  11056,  supra, 
it  is  neoessary  that  the  collector  should  give  bond  before 
entering  upon  the  duties  of  his  office.  The  giving  of  the 


honorable  Joseph  A,  Sherman 


(4)  March  23,  1943 


bond  Is  part  of  his  qualification. 

Section  11073  h.  S.  Missouri,  1939,  partially  reads 
as  follows: 


"The  terms  for  which  collectors  are 
elected  shall  expire  on  the  first  Mon- 
day in  March  of  the  year  in  which  they 
are  required  to  make  their  last  final 
settlement  for  the  tax  book  which  was 
to  be  collected  by  them.  * * * # 


Under  the  above  partial  section  the  term  of  a county 
collector  terminates  or  the  first  Monday  in  larch,  in 
the  last  year  of  their  term.  The  appointment  of  the  pres- 
ent collector  of  Buchanan  County  began,  according  to  your 
request,  on  January  23,  1943,  which  was  after  the  election 
of  Jim  '"ells,  the  former  county  collector  who  was  elected 
in  November  of  1942,  and  who  resigned  from  his  office  on 
January  16,  1943.  It  has  been  held  that  the  office  of 
the  county  collector  expires  on  the  first  Monday  in  March 
during  the  last  year  of  his  term,  and  not  on  December  31, 
as  most  officers'  terras  expire.  (State  ex  rel  v.  herring, 
208  ilo.  708,  106  S.  V.  984.) 

Your  inquiry  Is  whether  or  not  a new  appointment 
should  be  made  after  March  1,  1943,  at  which  time  the 
first  term  of  the  former  county  collector  expired.  You 
also  ask  whether  or  not  a new  bond  should  be  given  to 
cover  the  duties  and  qualifications  of  the  new  term 
beginning  -arcl  1,  1943. 

Since  Section  11055,  supra,  provides  that  the 
county  collector  should  hold  office  until  his  successor 
is  duly  elected  and  qualified,  the  appointee  holds  office 
until  the  electee  of  the  November  election  qualifies. 

Section  5,  of  Article  XIV  of  the  Constitution  of 
Missouri,  reads  as  follows: 
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"In  the  abserce  of  any  contrary 
provision,  all  officers  now  or 
hereafter  elected  or  appointed, 
subject  to  the  right  of  resigna- 
tion, shall  hold  office  during 
their  official  terms,  and  until 
their  successors  shall  be  duly 
elected  or  appointed  and  quali- 
fied." 


By  reason  of  the  above  section  of  the  Constitution 
the  legislature  enacted  Section  12820  R.  S.  Missouri, 
1939,  which  reads  as  follows: 


"All  officers  elected  or  appointed 
by  the  authority  of  the  laws  of  this 
state  shall  hold  their  offices  until 
their  successors  are  elected  or  ap- 
pointed, commissioned  and  qualified." 


Under  the  above  section  an  appointed  officer  holds 
his  office  until  his  successor  is  elected  or  appointed, 
commissioned  and  qualified.  That  the  appointed,  or  elec 
ted  officer  holds  office  until  the  successor  is  duly 
elected,  or  appoirted,  commissioned  arc  qualified,  was 
held  in  the  case  of  Langston  v.  Howell  County,  79  8.  V. 
(2d)  99,  pars.  3-4,  and  State  v.  nrown,  274  S.  'rf.  965, 
par . 1 . 

Also,  in  your  first  question  you  ask  whether  it 
is  necessary  to  furnish  a new  bond  to  cover  the  term 
beginning  March  1,  1943,  and  whether  or  not  the  bond 
given  when  first  appointed  is  sufficient  to  authorize 
him  to  serve  as  county  collector  until  the  next  general 
election,  until  the  one  elected  has  qualified  according 
to  the  statutes. 

The  facts  set  out  in  your  request  result  in  a 
very  peculiar  situation,  for  the  reason  that  the  resigna 
tion  of  Jim  >.ells,  which  was  gi\en  or  January  16,  1943, 
after  his  election  for  the  new  term  in  ifoveznber,  (which 
term  began  on  March  1,  1943),  and  the  resignation  was 
not  specific  enough  to  state  the  present  term  and  the 
term  beginning  March  1,  1943.  In  any  event,  according 
to  the  authorities  above  set  out  the  present  appointee 
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holds  office  until  Jim  ells,  who  was  elected  for  a term 
beginning  March  1,  1943,  qualifies. 

Vve  find  no  statute  which  limits  the  time  in  which 
he  shall  furnish  bond  as  is  set  out  for  the  qualification 
of  the  county  treasurer. 

As  to  the  bond  given  by  the  new  appointee,  it  is 
a question  of  fact  as  to  the  form  of  the  bond.  If  the 
bond  merely  is  for  the  term  ending  March  1,  1943,  a 
new  bond  should  be  given,  but,  if  the  bond  is  for  the 
full  term  that  he  is  holding  the  office  as  county  collec- 
tor, a new  bond  is  not  necessary,  for  the  rtason  that 
he  holds  office  until  his  successor  is  elected,  appointed 
and  qualfied. 


coi;clusio:x 


It  is,  therefore,  the  opinion  of  this  department 
that  at  this  time  there  is  no  legal  necessity  for  Mr. 

Van  Andie  to  be  re-appointed  as  county  collector  to 
cover  the  term  beginning  ^arch  1,  1943. 

It  is  further  the  opinion  of  this  department, 
that  if  Jim  Wells,  the  former  county  collector,  who  re- 
signed his  office  on  January  16,  1943,  qualifies  at  any 
time  between  now  and  March  1,  1947,  he  will  assume  office 
as  county  collector.  We  would  suggest,  however,  that 
if  Jim  ^ells  intends  to  abandon  the  office  of  county 
collector  that  he  give  another  resignation  ir  the  nature 
of  a refusal  to  qualify  for  the  office,  so  that  a succes- 
sor can  be  elected  at  the  next  general  election  which  will 
be  held  in  November,  1944. 


II 

Your  second  question  reads  as  follows: 
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"There  Is  one  more  question  on  which 
we  should  like  your  opinion.  After 
Mr.  Well ' s resignation,  the  County 
Clerk  took  possession  of  the  tax  books 
for  the  purpose  of  making  an  abstract 
of  the  unpaid  taxes,  as  provided  by 
law.  That  work  is  continuing,  and  will 
not  be  completed  until  some  time  after 
April  1,  1943  - probably  during  the  first 
week  in  April.  The  only  work  Mr.  Van 
Andie  is  handling  now  is  the  collection 
of  State  Income  Tax. 

"Assuming  that  the  abstract  of  unpaid 
taxes  will  be  completed  and  the  tax 
books  turned  over  to  Mr.  Van  Andie  on 
April  1,  1943,  what  penalties  and  in- 
terest should  be  collected  by  Mr.  Van 
Andie  during  April  on  taxes  for  1942 
or  prior  years  which  were  delinquent 
on  January  1,  1943?  Is  the  answer  any 
different  if  the  books  are  not  turned 
over  until  after  April  1,  1943,  so  that 
the  tax  payers  do  not  have  a full  month 
in  which  to  pay?  If  the  delinquent  taxes 
are  not  paid  in  April,  then  what  rate  of 
interest  or  penalty  Bhould  be  charged  on 
them  In  May  and  ensuing  months? 

"In  other  words,  assuming  that  penalties 
should  not  be  charged  for  the  period  dur- 
ing which  the  office  was  not  accepting 
tax  payments,  are  such  penalties  perma- 
nently waived,  so  that  they  are  not 
collectible  at  any  time  during  the  year, 
or  do  they  attach  if  payment  is  not  made 
during  April,  for  instance?  Would  the 
Interest  and  penalties  to  be  collected 
in  May,  1943,  be  the  same  that  would 
have  been  collectible  in  the  abs  nee  of 
a shut  down  In  the  office;  or  should  the 
penalties  that  normally  would  have  ac- 
crued because  of  non-payment  during  Jan- 
uary, February,  and  March  be  left  out  of 
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consideration  at  all  times  here- 
after when  calculating  the  total 
amount  to  be  collected?” 


In  answer  to  your  second  question  we  are  enclosing 
a copy  of  an  opinion  rendered  by  this  office  on  January 
7,  1943,  to  1 iss  hazel  Palmer,  County  Collector,  Pettis 
County,  Sedalia,  Missouri,  in  which  re  held  that  penal- 
ties and  interest  on  taxes  may  not  be  charged  in  cases 
where  the  taxpayer  was  unable  to  pay  the  taxes  before 
they  became  ^delinquent,  on  account  of  the  death  of  the 
collector,  ‘ibis  opinion  is  based  upon  Section  11075 
K.  3.  Missouri,  1939,  which  not  only  mentions  the  death, 
but  also  the  resignation,  removal  or  other  disability  of 
any  county  collector,  during  the  time  the  tax  books  are 
in  his  hands.  Under  the  facts  in  your  request,  tie  only 
difference  is  that  Jim  'ells  has  resigned.  In  the  en- 
closed opinion  the  county  collector  died.  jnder  the 
holding  in  the  cases  cited  in  the  opinion  enclosed,  and 
under  the  rules  set  out  by  corpus  Juris,  a penalty  should 
not  be  imposed  for  the  non-payment  of  taxes,  where  it 
was  impossible  for  the  taxpayer  to  pay  his  taxes.  In 
your  request  you  ask,  "Would  the  interest  and  penalties 
to  be  collected  in  May,  1943,  be  the  same  that  world 
have  been  collectible  in  the  absence  of  a shut  down  in 
the  office;  or  should  the  penalties  that  normally  would 
have  accrued  because  of  non-payment  during  January,  Feb- 
ruary, and  i arch  be  left  out  of  consideration  at  all 
times  hereafter  when  calculating  the  total  amount  to  be 
collected?" 

You  state  that  Jim  '.ells,  the  county  collector, 
resigned  from  his  office  on  January  16,  1943.  A penalty 
of  one  per  cent  had  been  added  at  that  time  which  should 
be  collected  when  the  books  of  the  county  collector  have 
been  returned  to  him  for  the  payment  and  receipt  of  de- 
linquent taxes,  but,  under  the  enclosed  opinion,  we  do 
not  believe  that  the  taxpayer  should  be  compelled  to  pay 
the  penalties  for  the  months  of  February  and  March,  and 
such  months  should  be  left  out  of  consideration  at  all 
times  hereafter  when  calculating  the  total  amount  to  be 
collected.  Hovrever,  to  protect  the  present  county  col- 
lector, and  in  view  of  the  fact  that  he  may  be  sued 
upon  his  bond  as  3et  out  under  Section  11124  R.  S. 
Missouri,  1939,  where  he  is  charged  with  taxes,  penal- 
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ties  and  interest  shown  on  the  record  of  the  list  of 
delinquent  lands  and  lots,  v-e  think  that  a test  suit 
should  be  filed  under  the  facts  set  out  ir.  the  second 
party  of  your  request.  .e  find  ro  decision  on  this 
matter,  except  the  authority  set  out  in  the  enclosed 
opinion • 


COliCLUSIO: 


It  is,  therefore,  the  opinion  of  this  department 
that  penalties  should  not  be  charged  for  the  period 
during  which  the  office  was  not  accepting  tax  payments, 
and  such  penalties  should  be  permanently  waived  and 
left  out  of  consideration  at  all  times  hereafter  when 
calculating  the  total  amount  to  be  collected. 

It  is  further  the  opinion  of  this  depaitment,  that 
since'  the  one  per  cent  penalty  had  accrued  January  1, 
1943,  and  Jim  Jells,  the  county  collector,  resigned  from 
his  office  on  January  16,  1943,  the  one  per  cent  should 
be  collected  and  calculated  for  the  month  of  “anuary, 
1943. 


it  is  further  the  opinion  of  this  department,  that 
if  the  books  are  turned  over  to  the  present  county  col- 
lector, during  the  month  of  April,  and.  the  taxpayers  do 
not  have  a full  month  in  which  to  pay  the  taxes  that 
month,  the  one  per  cent  penalty,  nevertheless,  should  be 
assessed  and  collected  for  that  month,  and  for  ensuing 
months,  at  the  rate  of  interest  set  out  in  Bection  11124 
R.  S.  Missouri,  1939. 


Respectfully  submitted 


W.  J.  BUKKA 

Assistant  Attorney  General 

APPROVED  BY: 


ROY  ..•.cfaVihibn 

Attorney  General  of  * issouri 
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Honorable  Oliver  Sent! 
Associate  City  Counselor 
St.  Louis,  Missouri 

Dear  Mr.  Senti: 


FILED 


Under  date  of  March  24,  1943,  you  wrote  this 
office  requesting  an  opinion  as  follows: 


"This  Department  has  been  requested  to 
advise  the  Comptroller  whether  the 
State  or  the  City  is  required  to  pay 
the  cost  of  transporting  to  the  Train- 
ing School  at  Boonville,  boys  committed 
as  delinquents  when  the  charge  of  delin- 
quency is  based  on  an  act  which  is  a 
felony. 

This  inquiry  involves  the  construction  of 
the  statute  which  should  be  uniform  through- 
out the  State,  for  which  reason  we  i/ould 
like  to  have  you  rule  on  the  Comptroller' s 
question. 

Section  9004  R.  S.  Mo.,  1939,  provides: 

"In  all  cases  of  conviction  of  felony, 
wherein  the  punishment  is  commitment 
to  the  Missouri  training  school  for  boys, 
the  cost  of  the  proceedings  and  of  the 
delivery  of  such  person  to  the  Missouri 
training  school  for  boys  shall  be  paid 
by  the  state;  and  in  all  cases  of  mis- 
demeanor, wherein  the  punishment  if  com- 
mitment to  the  Missouri  training  school 
for  boys,  the  cost  of  the  proceedings  and 
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of  the  delivery  of  such  person  to  the 
Missouri  training  school  for  hoys  shall 
be  paid  by  the  county  in  which  the  con- 
viction is  had.  The  sheriff,  marshell 
or  other  person  charged  with  the  delivery 
of  any  person  to  the  1 :lssourl  training"' 
school  for  boys  shall  be  alloyed  the 
necessary  traveling  expenses  of  hfmcelf 
and  such  person,  and  a per  diem  of  two 
dollars  for  the  time  actually  occupied 
in  taking  such  parson  to  said  Missouri 
training  school  for  boys  and  in  returning 
therefrom,  to  be  paid  by  the  state  or' 
county,  as  the  case  may  be. w 

The  statute  is  silent  as  to  who  shall  pay  the 
cost  of  delivering  to  the  School  persons  who 
are  committed  as  delinquents.  From  the  words 
we  have  underscored,  it  is  clear  that  the 
General  Assembly  intended  that  the  Sheriff  or 
other  person  charged  with  this  duty  should  be 
compensated,  and  having  provided  for  such  com- 
pensation, the  Legislature  must  have  intended 
that  it  should  be  paid,  either  by  the  State 
or  the  county. 

Y/here  the  legislative  intent  can  be  ascertained 
(and  it  appears  from  the  statute  that  the 
Legislature  did  intend  that  the  person  trans- 
porting such  delinquents  should  be  paid),  the 
courts  will  read  into  the  statute  whatever  is 
necessary  to  effectuate  the  legislative  intent. 
The  Legislature  must  have  known  that  boys  who 
have  not  been  convicted,  either  of  a felony  or 
a misdemenor,  were  also  committed  to  the  Sohool 
as  delinquents  under  the  Juvenile  Court  Act. 
Since  the  case  of  convictions  the  cost  is  allo- 
cated according  to  the  nature  of  the  offense, 
we  think  it  is  reasonable  to  conclude  that  be- 
tween the  State  and  the  counties  it  was  also 
intended  to  allocate  the  cost  of  delivering 
boys  committed  as  delinquents  on  the  same  basis 
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that  is,  in  the  case  of  those  committed 
as  delinquents  because  of  the  commission 
of  an  act  which  is  a felony,  it  should 
be  charged  to  the  State,  and  those  com- 
mitted because  ofaacts  not  amounting  to 
a felony,  it  should  be  charged  to  the 
county. 

I have  suggested  to  the  Comptroller  that 
he  continue  to  deal  with  those  costs  as 
usual  until  your  office  construes  the 
statute.” 

Section  9004  R.  S.  Mo.,  1959,  set  out  in  your  letter 
makes  provision  for  paying  the  costs  of  transportation  to 
the  Missouri  training  school  for  boys,  persons  who  have 
been  convicted  of  offenses  under  the  criminal  code  of  the 
State.  In  this  connection  it  is  desired  to  call  to  your 
attention  the  following  other  sections  of  the  statutes. 
Section  9700,  Article  10,  Chapter  56,  and  Section  899S  of 
/article  2,  Chapter  48. 

A conviction  under  the  criminal  code  is  entirely 
different  from  an  adjudication  of  Juvenile  delinquency 
under  the  statutes  pertaining  to  Juvenile  Delinquents. 

State  ex  rel.  I'atacia  v.  Buckner,  254  S.  W.  179,  1.  c.  181: 

"A  proceeding  under  the  act,  the  alia  of 
which,  as  in  this  case,  is  the  exertion 
of  the  state’s  power,  parens  patriae, 
for  the  reformation  of  a child  and  not 
for  his  punishment  under  the  criminal 
law,  is  not  a criminal  case,  and  the  con- 
stitutional guaranties  respecting  defend- 
ants in  criminal  cases  do  not  apply.  This 
is  obviously  true  and  is  the  rule  of  the 
decisions.  In  re  Sharp,  supra,  and  cases 
cited;  Com.  v.  Fisher,  215  Pa.  48,  62  Atl. 

198,  5 Ann.  Cas.  92;  State  v.  Brown,  50 
Kinn.  553,  52  N.  W.  935,  16  L.  R.  A.  691, 


Hon.  Oliver  Sent! 


-4- 


Mareh  29,  194,5 


36  Am.  St.  Rep.  651;  Pugh  v.  Bowden,  54 
Fla.  302,  45  South.  499,  14  Ann.  Cas.  816; 

Ex  parte  Bowers,  78  Ore.,  loc.  cit.  395; 

. In  re  Powell,  6 Okl.  Cr.  loc.  cit.  507  et 

seq.,  120  Pac.  1022;  Ex  parte  Januszewski 
(C.  C.)  196  Fed.  123;  U.  S.  ex  rel.  v. 

Behrendsohn  (D.  C.)  197  Fed.  953;  Ex  parte 
Bartee,  76  Tex.  Cr.  R.  loc.  cit.  287  et 
seq.,  174  S.  W.  1051.  In  this  case  the 
alleged  criminal  act  of  relator  is  not  set 
up  as  a charge  of  crime  and  a predicate  of 
punishment  under  the  criminal  law  but  merely 
as  the  thing  which  brings  relator  within  the 
definition  of  "delinquent  children"  in  the 
act,  and  shows  he  is  within  the  class  over 
which  the  state  is  authorized  to  exert  its 
power  of  quasi  parental  control.  Childress 
v.  State,  133  Tenn.  loc.  cit.  123,  179  S.  W. 

643.  The  informations  are  so  drawn.  The 
proceeding  is  not  transformed  into  a pro- 
secution for  crime  by  the  mere  adoption  of 
practice  in  criminal  cases  as  far  as  appli- 
cable under  the  act.  The  purpose  and  sub- 
stance of  the  act  remain  as  before.  Con- 
venient machinery  at  hand  is  borrowed  by 
the  act  to  avoid  the  necessity  of  setting 
up  independent  machinery  of  its  own." 

■“■Iso  the  following  brief  quotation  is  taken  from  the 
case  State  ex  rel.  Shartel  v.  Trimble  et  al.,  63  S.  W.(2nd) 
37  1.  c.  39: 

"Section  14136,  R.  S.  Mo.  1929  (Mo.  St.  Ann. 
-14136  provides:  "Any  disposition,  of  any 
delinquent  child  under  this  article,  or  any 
evidence  gi\en  in  such  cases  shall  not  in 
any  civil,  criminux  or  other  cause  or  pro- 
ceeding whatever  in  any  court  be  lawful  or 
proper  evidence  against  suoh  child  for  any 
purpose  whatever,  except  in  subsequent 
cases  against  the  same  child  under  this 
article. " 

This  proviso  clearly  indicates  that  any 
disposition  of  a case  in  a juvenile  court 
shall  not  be  considered  a conviction  of 
crime,  it  protects  the  child,  in  that  the 
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adjudication  of  delinquency  cannot  be 
later  referred  to  in  any  proceedhp, 
either  civil  or  criminal,  except  in  a 
subsequent  case  in  the  juvenile  court. 

A conviction  of  crime  under  the  law 
may  always  be  used  against  a person  in 
either  civil  or  criminal  cases.  * * * 

The  provisions  of  the  statutes  relating  to  delin- 
quent juveniles  are  found  in  Article  9 and  10,  Chapter 
56,  R.  S.  Mo.  1939;  Article  9 treats  of  the  procedure  in 
counties  having  a population  of  over  50,000  inhabitants 
and  the  provisions  of  this  Article  apply  to  the  City  of 
St.  Louis,  Section  9674: 

’**  * * * For  the  purpose  of  this  article, 
the  city  of  St.  Louis  shall  be  considered 
a county  within  the  meaning  of  this  arti- 
cle. In  counties  where  there  are  or  may 
be  more  than  one  circuit  judge,  the  judges 
of  the  circuit  court  in  such  counties  shall 
designate  one  of  their  number,  whose  duty 
it  shall  be  to  hear  and  determine  all  cases 
coming  under  this  article  until  there  be 
another  judge  so  designated:*  * * * 

In  the  same  Article,  Lection  9676,  directing  the  method 
of  serving  the  summons  and  the  matters  of  collecting  the  costs, 
contains  the  following: 

* * and  the  cost  of  the  proceedings 
may,  in  the  discretion  of  the  court,  be 
adjudged  against  the  petitioner,  or  any 
person  or  persons  summoned,  or  appearing 
as  thecase  may  be,  and  collected  as  pro- 
vided by  the  law  in  civil  cases.  All 
costs  not  so  collected  shall  be  paid  by 
the  county.*  * * * 

A similar  provision  concerning  the  payment  of  costs 
is  found  in  Section  9703  of  Article  10,  Chapter  56,  which 
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prescribes  the  Juvenile  procedure  in  counties  having  a 
population  of  less  than  fifty  thousand  (50,000)  in- 
habitants. 

The  rule  of  statutory  construction  mentioned  in  your 
letter  concerning  the  supplying  of  Words  omitted  is  recog- 
nized. This  rule  is  only  applicable  in  cases  where  the 
omissions  are  appazmt  and  it  is  necessary  in  order  to  carry 
out  the  Legislative  intent,  and  may  not  be  used  when  it  may 
be  avoided  by  any  reasonable  construction  of  the  statute. 

Section  9004,  referred  to  in  your  letter  was  first 
enacted  as  Seotion  31  of  a law  enacted  in  1917,  Laws  of 
1917,  page  155,  for  the  purpose  of  revising  the  laws  re- 
lating to  the  penal  institutions.  Section  9676  supra,  was 
enacted  in  1911,  Laws  of  1911,  page  172.  The  two  sections 
treat  of  entirely  different  matters.  When  what  is  now 
Section  9004  was  enacted,  the  law  pertaining  to  the  juvenile 
procedure  had  been  in  existence  for  several  years.  If  the 
Legislative  intention  had  been  to  make  the  provisions  of  the 
law  concerning  the  transportation  of  persons  convicted  under 
the  criminal  code  to  the  Missouri  Training  School  for  Hoys, 
apply  to  persons  committed  under  a civil  proceeding,  it 
would  have  been  very  easy  to  do  so. 

Section  9695,  nrticltf  9,  Chapter  56,  provides  as 
follows: 

"Nothing  in  this  article  shall  be 
construed  to  repeal  any  portion  of 
the  law  relating  to  the  state  in- 
dustrial home  for  girls  or  the  Missouri 
training  school  for  boys;  and  in  all 
commitments  to  either  of  said  institu- 
tions the  law  in  reference  to  said 
institutions  shall  govern  the  same." 

Under  this  section  in  cases  involving  convictions  under 
the  criminal  code,  the  provisions  of  Section  9004  supra  would 
apply.  But  as  previously  pointed  out,  this  provides  directions 
only  in  cases  of  convictions  under  the  criminal  code  and  does 
not  make  any  direction  about  persons  adjudged  delinquents. 
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CONCLUSION 


By  no  stretch  of  the  Imagination  could  the  pro 
visions  of  Section  9004  R.  S.  Mo.  1939,  be  construed 
to  make  the  State  liable  for  the  cost  of  transporting 
to  the  Missouri  Training  School  for  Boys,  a juvenile 
committed  to  such  institution  as  a delinquent. 

Respectfully  submitted. 


W.  0.  Jackson 

assistant  Attorney  General 


APPROVED : 


roY  MckI Wrick  ' 
Attorney  General 

WOJ/tah 


RECORDER  OF 
DEEDS : 


Recorder  has  no  authority  to  note  upon  the 
records  a partial  release  of  property  contained 
in  a mortgage. 


April  28,  1943  y 


Mr.  John  P.  Sherrod, 
Recorder  of  Deeds, 
Jackson  County, 

Kansas  City,  Missouri. 


FILED 

// 


Dear  Mr.  Sherrod: 


This  will  acknowledge  receipt  of  your  letter  of  April 
22,  1943,  which  is  as  follows: 


"The  volume  of  requests  for  partial  re- 
leases of  filed  chattel  mortgages  has 
increased  greatly  during  the  past  year 
and,  since  the  statutes  are  not  clear  as 
to  authority  of  Recorders  to  make  this 
class  of  partial  release,  I am  herewith 
requesting  an  opinion  from  your  depart- 
ment on  the  same. 

"Should  we  require  that  chattel  mortga- 
ges be  recorded  rather  than  filed  when 
partial  release  is  to  be  made? 

"Please  state  correct  method  for  making 
partial  releases  and  whether  in  each  in- 
stance of  a partial  release,  presentation 
of  original  note,  or  notes,  is  required. 

"We  have  found,  on  inquiry,  that  the  re- 
quirements of  other  Recorders  in  the 
state  vary,  particularly  as  to  requiring 
presentation  of  original  notes. 


Section  3489  Mo.  R.  S.  A.,  1939,  deals  with  the  method 
whereby  a recorder  is  to  satisfy  the  record  on  chattel  nort- 
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gages.  Said  section  is  as  follows: 


"Such  recorder  shall  enter  in  a book,  to 
be  provided  by  him  for  such  purpose,  the 
names  of  all  the  parties  to  such  instru- 
ment, arranging  the  names  of  such  mort- 
gagors or  grantors  alphabetically,  and 
shall  note  thereon  the  time  of  filing 
such  instrument  or  copy,  for  which  said 
recorder  shall  receive  a fee  of  twenty 
cents.  Said  fee  shall  also  include  and 
cover  all  costs  for  discharging  said 
mortgage  or  deed  of  trust  according  to 
the  methods  hereinafter  provided.  Such 
mortgage  or  deed  of  trust,  when  satis- 
fied, shall  be  discharged  by  any  of*  the 
'following  methods: 

"1.  By  the  mortgagee,  cestui  que  trust, 
his  agent  or  assigns,  on  the  margin  of 
such  index,  which  shall  be  attested  by 
the  recorder. 

"2.  Upon  the  presentation  by  the  mort- 
gagor or  grantor  of  the  original  mortgage 
or  deed  of  trust,  and  upon  such  mortgagor 
or  grantor  making  affidavit  before  such 
recorder  that  the  Instrument  presented  by 
him  is  the  original  of  the  copy  on  file, 
and  that  such  mortgage  or  deed  of  trust 
has  been  fully  paid  end  satisfied . 

"3.  Upon  presentation  or  receint  of  an 
order  in  ' rlting,  signed  by  the  mortgagee 
or  cestui  que  trust  thereof,  attested  by 
a justice  of  the  peace,  or  any  notary 
public,  stating  that  such  instrument  has 
been  paid  and  satisfied . 

"When  any  of  these  provisions  have  been 
complied  with,  it  shall  be  the  duty  of 
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the  recorder  to  enter  In  a column  for 
that  purpose  the  word  ’ satisfied, ' giving 
date.  Then  a ohattel  mortgage  shall  be 
satisfied  as  above  provided,  the  recorder 
may  deliver  said  mortgage  to  the  holder 
of  the  note  secured  thereby,  or,  if  the 
holder  of  said  note  refuse  to  receive  the 
same  the  recorder  may  destroy  said  mort- 


gage: Provided,  that  the  recorder  may 
deliver  to  the  parties  entitled  thereto, 


or  destroy  all  such  mortgages  now  remain- 
ing on  file  in  his  office  and  which  have 
been  entered  satisfied  on  the  chattel 
mortgage  register."  (Underscoring  ours.) 


Adverting  to  that  portion  of  the  statute  which  we  have 
underlined  above,  it  is  to  be  noticed  that  the  three  methods 
prescribed  are  all  conditioned  upon  the  mortgage  being  "satis- 
fied" or  "fully  paid  and  satisfied"  or  "paid  and  satisfied." 

In  Rogers  v.  Liavis,  194  Mo*  App.  378,  388,  the  Court,  in 
speaking  of  this  section,  stated,  "The  statute  merely  makes 
provisions  for  releasing  of  reoord  ohattel  mortgages  that  have 
been  satisfied." 


This  ruling  taken  in  connection  with  the  underlined  por- 
tions of  the  statutes  clearly  indicates  that  the  law  does  not 
contemplate  that  a recorder  may  make  partial  releases  or  sa- 
tisfaction of  chattel  mortgages,  and  the  statutes  making  no 
provision  for  suoh  nartial  release  or  satisfaction,  the  re- 
corder has  no  authority  to  undertake  to  make  a note  of  suoh 
release  or  satisfaction  upon  the  reoord. 


If  the  mortgagee  desires  to  release  from  his  lien  certain 
properxy  contained  in  the  mortgage  then  the  proper  way  to  do 
so  is  to  satisfy  the  mortgage  in  full  and  take  back  a new  mort- 
gage on  the  property  on  which  the  lien  is  desired  to  be  re- 
tained. 
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CONCLUSION 


It  Is,  therefore,  our  opinion  that  a recorder  of  deeds 
is  not  authorized  under  the  law  to  note  upon  the  records  of 
his  offioe  the  fact  that  a mortgagee  has  released  from  the 
lien  of  his  mortgage  a portion  of  the  property  contained 
therein. 


Respectfully  submitted, 


LAY/RENCE  L.  BRADLEY 

Assistant  Attorney-General 


APPROVED: 


ROY  McKITTRICK 

Attorney-General 


LLB:FS 


Personal  property  in  Missouri  owned  by  soldier, 
TAXATION:  who  is  nonresident  of  this  State,  and  only  here 

in  compliance  with  military  orders,  is  not  taxable 
in  Missouri. 


May  4 , 1943 


Colonel  Frame  Shaw 
Seventh  Service  Command 
Office  of  the  Judge  Advocate 
Omaha,  Nebraska 


Dear  Colonel  Shaw: 


On  April  20,  1943,  you  requested  this  department  to 
supply  you  with  any  rulings  we  had  made  relative  to  the 
tax  exemption  granted  in  Section  10937  R.  S.  Mo.,  1939, 
to  ’’all  persons  belonging  to  the  army  of  the  United 
States.”  On  April  22,  1943,  we  supplied  you  with  copies 
of  four  opinions  on  that  subject,  they  being  opinions 
rendered  to  John  P.  Shreves,  May  18,  1934;  Y'illiam  H. 
Sapp,  September  17,  1936;  Andy  Wilcox,  January  4, 
1937;  and  Phil  H.  Cook,  December  18,  1941.  Only  the 
first  two  of  said  opinions  attempt  to  discuss  this  ques- 
tion. The  other  two  W3rely  rely  upon  the  first  two  as 
authority  for  the  conclusion  reached. 


The  Shreves  opinion  dealt  with  the  effect  of  such 
exemption  on  personal  property  of  "army  personnel  on 
temporary  duty  (detached  service)  from  the  army  to  duty 
in  the  State  of  Missouri”.  The  Sapp  opinion  dealt 
with  the  same  question  as  applied  to  "members  of  the  R. 
0.  T.  C.”  We  concluded  that  the  exemption  in  question 
only  exempted  the  "person"  in  the  army  from  taxation, 
and  that  since  personal  property  taxes  are  taxes  on  said 
personal  property  rather  thEn  texation  of  the  "person" 
who  owns  or  holds  the  property,  the  exemption  granted  in 
Section  10937,  supra,  did  not  operate  to  exempt  from 
taxation  the  personal  property  of  a person  in  the  armed 
forces  of  the  United  States. 
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Sinoe  It  is  of  importance  in  connection  with  the 
question  presently  to  be  stated,  we  note  nov;  that  nei- 
ther of  the  above  opinions  discloses  whether  the  persons 
in  the  aimed  forces  contending  for  the  exemption  were 
legal  residents  of  Missouri.  The  inference  is  that  in 
the  Shreves  opinion  the  person  was  not  a legal  resident 
of  Missouri,  while  in  the  Sapp  opinion  the  inference  is 
that  the  persons  involved  v ere  legal  residents  of  Mis- 
souri. 


On  April  24,  1943,  you  called  our  attention  to  the 
Act  of  Congress  of  Ootober  6,  1942,  and  asked  that  we 
reconsider  our  opinions  in  the  light  of  that  act.  Said 
act  is  as  follows  (50  U.  S.  C.  A.,  App.  574): 


"For  the  purpose  of  taxation  in  res- 
pect of  any  person,  or  of  his  pro- 
perty, * * * * * foy  any  state,  * * * 

* * or  political  subdivision  * * * * 

* such  person  shall  not  be  deemed  to 
have  lost  a residence  or  domicile  in 
any  State,  ******  or  political 
subdivision.  * * * * * solely  by  rea- 
son of  being  absent  therefrom  in  com- 
pliance with  military  or  naval  or- 
ders, cr  to  have  acquired  a residence 
or  domicile  In,  cr  to  have  become  re- 
sident in  or  a resident  of,  any  other 
State,  ******  OT  political  subdi- 
vision * * * * * while,  and  solely  by 
reason  of  being,  30  absent.  ***** 
This  Section  shall  be  effective  as  of 
September  8,  1939,  except  that  it 
shall  not  require  the  crediting  or  re- 
funding of  any  tax  paid  nrior  to  the 
date  of  the  enactment  of  the  Soldiers’ 
and  Sailors’  Civil  Relief  Act  amend- 
ments of  1942.” 
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This  seotion  was  adopted  as  a part  of  the  Soldiers* 
and  bailors’  Civil  Relief  Aot  of  1940  (50  U.  S.  C.  A., 
App.  501,  et  seq.),  and  applies  to  the  persons  in  the 
armed  foroes  designated  in  said  aot. 


Sections  10936,  10937,  10939,  10940  and  10950  R.  S. 
Mo.,  1939,  make  it  olear  that  personal  property  within 
this  State,  that  is  owned  by  a nonresident  is  taxable 
here,  Just  as  is  personal  property  not  in  this  State 
that  is  owned  by  a resident  of  Missouri.  It  was  said 
in  State  ex  rel.  Union  ^leotrio  Light  and  Rower  Co.  y. 
Laker,  293  S.  \Y.  399,  316  Mo.  853,  858: 


"It  is  the  well  settled  polioy  of 
our  law  that  taxes  shall  be  levied 
and  collected  for  public  purposes  on 
all  property  within  the  territorial 
jurisdiction  of  the  State,  exoept 
that  expressly  enumerated  as  exempt. 


Seotion  10939,  supra,  aoplies  particularly  to  the 
property  not  within  the  state  but  which  is  owned  by  a 
resident  of  Missouri. 


By  foroe  of  the  superior  power  of  Congress  as  exer- 
cised in  50  U.  S.  C.  A.,  APP*  574,  supra,  it  is  clear 
that  the  conclusions  reached  in  our  opinions  referred  to 
herein  must  be  modified  as  long  as  that  aot  is  in  effeot 
to  the  extent  that  Missouri  may  not  now  impose  a tax  on 
personal  property  brought  into  Missouri  by  a person  in 
the  armed  forces  who  is  looated  in  Missouri  by  reason  of 
compliance  with  military  or  naval  orders  when  said  per- 
son is  not  a legal  resident  of  this  State.  Seotion 
574,  supra,  was  properly  enacted  under  the  power  vested 
in  Congress  to  declare  and  prosecute  war  (Twitchell  v. 


I 
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H.  0.  L.  C.,  122  P.  2d  210)  and,  as  has  been  said :’Ve  have 
then  an  assertion  of  federal  power  *****  which  by 
reason  of  the  supremacy  clause  excludes  any  exercise  of 
a oonfliotlng  state  power.”  Penn  Dairies  v.  Milk  Con- 
trol Commission,  63  S.  Ct.  617,  628. 


We  do  not  understand  the  above  act  to  affect  the 
right  of  the  State  to  tax  personal  property  of  legal 
residents  of  this  State  who  are  in  the  armed  services, 
but  rather  it  seems  that  said  act  would  prevent  a resi- 
dent of  Missouri  from  asserting  that  he  had  acquired  a 
residence  elsewhere  and  that,  therefore,  property  taken 
with  him  was  not  subject  to  being  taxed  in  Missouri, 
when  he  is  absent  from  the  State  of  Missouri,  his  legal 
residence,  solely  because  of  his  compliance  with  military 
or  naval  orders. 


Respeotfully  submitted, 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney-General 


APPROVED : 


ROY  MoICCTTRICK 

Attorney-General 


LLB:FS 


ROADS  AND  BRIDGES:  Moneys  in  contingent  fund  may  be  used  for 

roads  in  common  road  districts. 


Sept  ember  1 , 1043 


Hon.  E.  0.  Shelton 
County  Clerk 
Randolph  County 
Huntsville.  Missouri 


Dear  Dr.  Shelton: 


Your  letter  of  August  30th  addressed  to  the  Attorney- 
General  hr.a  been  received  and  has  been  referred  to  ,s.  In 
your  totter  you  request  an  opinion  of  this  office,  which  request, 
omitting  caption  and  signature,  is  as  follows: 

"The  members  of  the  Randolph  Comity  Court 
have  Instructed  me  to  write  you  and  ask 
for  an  opinion  about  whether  it  is  legal 
to  use  money  from  the  Contingent  fund  to 
pay  for  material  or  laoor  used  In  road 
work. 

"As  you  already  know  ws  have  a ,22  £ pedal 
Road  Tax  and  .01  Road  & Bridge  Tax  which 
Is  divided  according  to  assessed  valuation 
in  our  eight  pedal  Road  Districts  and 
two  Co  .non  Road  Districts. 

"Our  Road  District  ,/2  1b  quite  a bit  in 
debt  and  would  like  to  know  if  it  would 
be  legal  to  use  money  out  of  the  Contingent 
fund  to  pay  off  this  indebtedness." 

v.e  note  from  your  letter  that  you  have  in  your  county 
eight  special  road  districts  and  two  cart  ion  roaa  districts  and 
your  letter  does  not  state  in  which  class  road  district  No.  2 
is.  Therefore,  for  the  purposes  of  this  opinion,  we  will  assume 
that  Road  District  No.  2,  which  is  in  question  in  this  opinion 
request.  Is  a common  road  district. 
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The  mo noy  to  be  used  for  the  upkeep  of  roads  In  the 
various  counties  can  be  ootained  by  three  different  methods 
as  far  as  co  Jion  road  districts  are  concerned,  ‘^he  first 
method  is  that  set  out  in  Section  8522,  R.  S.  Mo.  1939,  in 
subsection  ” ( c ) ** , which  proscribes  the  following: 


"For  the  purpose  of  carrying  out  the  pro- 
visions of  tills  article  there  is  hereby 
levied  in  addition  to  all  other  road  tax 
upon  all  real  estate  not  incorporated  with- 
in tne  limits  of  any  city,  town  or  village 
a special  ; enef it  tax  of  twenty  cents  per 
hundred  dollars  valuation  on  all  land 
abutting  upon  or  lying  within  one-half  mile 
of  any  public  road,  and  ten  cents  per 
hundred  dollars  valuation  on  land  lying 
more  than  one-half  mile  and  up  to  one  mile 
of  any  public  road  and  five  cents  per 
hundred  dollars  valuation  on  a.l  land  lying 
more  than  one  mile  and  up  to  one  and  one- 
half  mile  from  any  public  road,  which 
benefits  shall  be  spread  upon  the  road 
overseer's  books  by  the  clerk  of  the  county 
court  giving  the  name  of  the  owner  of  each 
tract  as  it  appears  upon  the  assessor's 
books  the  description  of  the  land  and  the 
benefits  charged  sot  opposite  each  tract 
which  benefit  tax  books  with  blank  receipt 
oooks  shall  be  delivered  to  the  road  over- 
seers of  their  respective  districts  on  or 
oefore  the  15th  day  of  day  of  each  year, 
which  oooks  may  also  contain  the  names  of 
those  subject  to  poll  tax;  the  said  over- 
seers before  entering  upon  their  duties 
shall  give  a good  and  sufficient  bond  pay- 
able to  the  county  treasurer  in  a sum 
equal  to  the  amount  of  benefits  charged 
against  the  lanu  in  their  districts:  Pro- 
vided. that  no  tract  of  lanu  lying  w thin 
the  radius  of  a public  road  as  prescribed 
in  this  soction  shall  be  taxed  in  excess  of 
twenty  cents  on  the  hundred  dollars  valua- 
tion for  any  one  year." 
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The  money  thus  obtained  under  the  above  cited  statute  is 
placed  under  the  control  of  the  read  overseer  of  tne  co  t ion 
road  district  from  which  the  money  is  collected*  He  is,  of 
course,  bonded  for  the  faithful  perf orraance  of  his  duties 
pertaining  to  the  di3bure aments  of  these  particular  funds* 
These  funds  aro  all  used  for  the  upkeep  and  maintenance  of 
tne  roads  in  the  particular  district  from  rhich  they  are 
obtained* 


Another  method  by  which  funds  may  be  obtained  ftr 
the  upkeep  of  tho  roads  in  the  county  is  provided  for  in 
Section  8526,  R.  S*  lao*  1959,  which  is  as  follows i 

"The  county  courts  in  the  several  counties 
of  this  state,  having  a population  of  less 
tiian  two  hundred  and  fifty  thousand  inhab- 
itants, at  the  May  term  thereof  in  each 
year,  shall  levy  upon  all  real  and  personal 
property  made  taxable  by  law  a tax  of  not 
more  than  twenty  cents  on  the  one  hundred 
dollars  valuation  as  a road  tax,  which  levy 
shall  be  collected  and  paid  into  the  county 
treasury  as  other  revenue,  and  shall  be 
placed  to  tho  crodit  of  the  f county  road 
and  bridge  fund* ,w 

This  is  the  statute  under  which  tho  general  road  and  bridge  fund 
of  the  county  is  set  up*  This  fund  can  be  supplemented  by  a 
special  tax  vdiich  can  be  levied  in  conformity  with  Soction  8527, 
R*  S*  Mo*  1939,  which  provides  the  followings 

"In  addition  to  tho  levy  authorized  by 
the  prec3dlng  section,  the  county  courts  of 
the  counties  of  this  state,  other  than 
those  under  township  organization,  in  their 
discretion  may  levy  and  collect  a special 
tax  not  exceeding  trenty-five  cents  on  each 
one  hundred  dollars  valuation,  to  be  used 
for  road  and  bridge  purposes,  but  for  no 
other  purposes  whatever,  and  the  same  shall 
be  known  and  designated  as  » the  special 
road  and  bridge  fund1  of  the  county;  pro- 
vided, however , that  all  that  part  or  portion 
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of  said  tax  which  shall  arise  from  and  be 
collected  and  paid  upon  any  property  lying 
and  being  within  any  rood  district  shall  be 
paid  into  the  county  treasury  and  placed 
to  the  credit  of  the  special  road  district, 
or  other  road  district,  from  which  it  arose, 
and  shall  be  paid  out  to  the  respective 
roau  districts  upon  warrants  cf  the  county 
court,  in  favor  of  the  commissioners, 
treasurer  or  overseer  of  the  district,  as 
the  case  may  be:  Provldod  furthor,  that 
the  part  of  said  special  rond  and bridge 
tax  arising  from  and  paid  upon  property 
not  situated  in  any  road  d. strict,  special 
or  otherwise,  shall  be  placed  to  the  credit 
of  the  * county  road  and  bridge  fund*  and 
oe  used  in  the  c ms tr-ction  and  maintenance 
of  roads,  and  may,  in  the  discretion  of  the 
county  court,  be  used  in  improving  or  re- 
pairing any  street  in  any  incorporated  city 
or  village  in  the  county,  if  said  street 
shall  fora  a part  of  a continuous  highway 
of  said  county  leading  tlirough  such  city  or 
village;  but  no  part  of  said  fund  shall  be 
used  to  pay  the  damages  incident  to,  or  costs 
of,  establishing  any  road:  Provided  further, 
that  no  warrant  shall  be  drawn  In  favor  ot 
any  road  overs ear  until  an  account  for  work 
done  or  materials  furnished  sliall  have  been 
presented  and  audited  by  tho  county  court," 

In  an  opinion  written  by  one  of  the  Assistants  in  this 
department  in  April,  1942,  it  was  held  that  if  a common  road 
district  depleted  its  funds  for  the  upkeep  of  roads  in  such 
district,  that  the  county  court  could  aug  .ent  such  funds  from 
money  from  the  county  road  and  bridge  fund*  In  such  opinion  it 
was  stated  that  the  amount  collected  by  the  overseers  in  the 
various  common  road  districts  was  never  sufficient  to  take  care 
of  the  maintenance  of  the  roads  and  in  view  of  tho  fact  that 
such  overseer  was  acting  for  tho  county  in  this  matter  that  the 
county  was  then  permitted  to  take  money  from  tho  road  and  bridge 
fund  to  aid  and  assist  the  common  road  districts  In  the  maintenance 
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and  upkeep  of  tho  different  roods*  Consequently,  this  addi- 
tional money  paid  by  the  county  must  come  from  funds  collected 
under  the  provisions  of  3ection  8526  and  8527,  R*  S*  ho*,  1939* 

T e are  now  confronted  with  the  question  a3  to  which 
fund  or  class,  as  set  up  in  the  county  uudget,  such  additional 
funds  are  to  be  taken*  Shall  they  be  paid  from  Class  5,  which 
is  the  contingent  fund,  or  from  one  of  the  other  five  classes 
set  up  in  the  aforesaid  oudget? 

In  the  statutes  of  1939  we  find  Section  10911  which 
related  to  the  classification  of  expenditures  as  sot  out  in 
t.ie  various  county  budgets*  The  third  class  set  out  therein 
provided  as  follows t 

"Class  3t  The  county  court  shall  next 
set  aside  and  apportion  the  amount  re- 
quired, if  any,  for  the  upkeep,  repair 
or  replacement  of  bridges  on  other  than 
state  highways  (and  not  in  any  special 
road  district)  which  shall  constitute 
the  third  obligation  of  the  county." 

In  examining  the  statutes  of  1939  we  further  find  the 
following  provision  under  section  10914  in  the  classes  of  ex- 
penditures which  also  applies  to  the  county  budget,  and  we  find 
that  Class  3 under  such  statute  provides  as  follows: 

"Class  3:  Repair  and  upkeep  or  replace- 
ment of  bridges  on  other  than  state  high- 
ways and  not  ini  any  special  road  district* 

List  orldges . " 

It  will  be  noted  that  in  the  two  preceding  statutes, 
the  provisions  only  specify  bridges,"  but  in  1941  House  Bill 
No*  466  was  introduced  and  passed, repealing  factions  10911  and 
10914,  supra,  and  in  lieu  thereof  set  up  two  new  sections 
numbered  the  same  as  the  above  repealed  sections  These  now 
sections  provide  the  following  as  to  Class  3: 

(Section  10911,  Laws  of  Mo.,  1941,  p. 

650) 

"Class  3*  ^ho  county  court  shall  next 
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set  aside  and  apportion  the  anount  re- 
quired, if  any,  for  the  unkeep,  repair 
or  conatruction  of  bridges  and  roads  on 
other  than  state  highways  (and  not  In 
any  special  road  district)*  The  funds 
set  aside  and  apportioned  in  this  da  s 
shall  be  made  from  the  anticipated 
revenue  to  he  derived  from  the  levies 
made  under  f actions  8526  and  8527,  H*  8* 
. o*  l.>39.  This  shall  constitute  the 
third  obligation  of  the  county." 


(Section  10914,  Laws  of  Mo*,  1941,  p. 

652) 

"Class  3.  rtepalr,  upkeep  and  construc- 
tion of  roads  and  bridges  on  other  than 
state  highways  and  not  in  any  special 
road  district.  List  roads  and  bridges 
to  be  constructed*" 

It  is  apparent  from  the  action  of  the  Legislature 
aoove  that  they  Intended  that  all  moneys  to  be  paid  for  the 
repair  and  maintenance  of  bridges  and  roads  was  to  ee  paid 
from  Class  3 under  the  county  budget.  Therefore,  as  long  as 
this  particular  class  has  money  to  its  credit,  any  aid  and 
assistance  in  txie  taintenance  of  the  roads  in  the  common  road 
districts  would  be  taken  from  Class  3 in  the  county  budget. 

e also  find  that  Class  5 in  the  county  budget,  and 
also  reported  at  page  652  of  the  Laws  of  Missouri,  1941,  provides 
the  following: 

"Class  5.  Contingent  and  emergency 
expense.— The  county  court  may  transfer 
any  surplus  funds  from  class  1,  2,  3, 
and  4 to  class  5 to  be  used  as  conting- 
ent and  emergency  expenses.  Purposes, 
for  which  the  court  proposes  the  funds 
in  this  class  shall  boused,  shall,  be 
shown." 

If  the  funds  in  Class  3 aforesaid  should  be  depleted 
and  It  is  necessary  that  roads  in  one  or  more  of  the  co uaon  rood 
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districts  be  repaired,  and  such  condition  Is  an  emergency, 
it  is  our  opinion  that  the  county  court  has  the  authority  to 
allocate  out  of  the  contingent  fund  sufficient  moneys  to 
repair  the  roads  in  the  co  man  road  districts.  However,  the 
funds  In  Class  3,  as  set  up  in  the  budget,  must  be  used 
before  the  contingent  or  emergency  measure  funds  under  Class  5. 


Conclusion. 


Therefore,  it  is  the  opinion  of  this  Department  that 
moneys  can  oe  paid  from  the  contingent  fund  fur  the  maintenance 
of  roads  in  a common  road  district,  but  only  after  the  fluids 
allocated  to  Class  3 under  the  county  budget  have  been  depleted. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
assistant  Attorney -General 


APPROVED: 


IK#  MoKITTRIGK 
Assistant  f ttome^  -General 
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TAYATTON-  ) County  Court  may  compromise  taxes 

iJUAiiUK  ' end  include  penalties  and  interest 

COMPROMISE  OF  ) in  the  compromise. 

TAXES.  ( 


September  10,  1943 


Honorable  J • Ben  Searcy 
Prosecuting  Attorney 
Shannon  County 
Eminence,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  on  the 
question  of  whether  or  not  the  compromises  and  settle- 
ments of  back  taxes  by  the  County  Court  include  pen- 
alties and  interest  on  such  taxes,  and  whether  or 
not  such  interest  is  considered  as  penalty. 

The  answer  to  your  request  is  based  upon  a con- 
struction of  the  statute. 

Section  11122  R.  S.  1939,  which  provides  for 
compromise  settlements  of  back  taxes  reads  as  follows: 

"Whenever  it  shall  appear  to  any  county  court, 
or  if  in  such  cities  the  register,  city  clerk 
or  other  proper  officer,  that  any  tract  of  land 
or  town  lot  contained  in  said  "back  tax  book" 
or  recorded  list  of  delinquent  land  and  lots 
in  the  collector's  office  is  not  worth  the 
amount  of  taxes,  interest  and  cost  due  thereon, 
as  charged  in  said  "back  taxbook"  or  recorded 
list  of  delinquent  land  and  lots  in  the  col- 
lector's office,  or  that  the  same  would  not 
sell  for  the  amount  of  such  taxes.  Interest 
and  cost,  it  shall  be  lawful  for  the  said 
court,  or  if  in  such  cities  the  register, 
city  clerk  or  other  proper  officer,  to  com- 
promise said  taxes  with  the  owner  of  said 
tract  or  lot,  and  upon  payment  to  the  col- 
lector of  the  amount  agreed  upon,  a certifi- 
cate of  redemption  shall  be  issued  under  the 
seal  of  the  court  or  other  proper  officer, 
which  shall  have  the  effect  to  release  said 
lands  from  the  lien  of  the  state  and  all 
taxes  due  thereon,  as  charged  on  said  "back 
tax  book'  or  recorded  list  of  delinquent  land 
and  lots  in  the  collector's  office;  and  in 
case  said  court  or  other  proper  officer  shall 
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compromise  find  accept  a less  amount  than  shall 
appear  to  be  due  on  any  tract  of  land  or  town 
lot,  as  charged  on  said  'back  tax  book'  or 
recorded  list  of  delinquent  land  and  lots  In 
the  collector's  office.  If  shall  be  the  duty 
of  said  court  or  other  proper  officer  to  order  the 
amount  so  paid  to  be  distributed  to  the  various 
funds  to  which  said  taxes  are  due.  In  propor- 
tion as  the  amount  received  bears  to  the  whole 
amount  charged  against  such  tract  or  lot." 

This  section  does  not  specifically  mention  penalties 
and  Interest  as  a part  of  the  settle' ent, but  it  does  statd 
that  the  compromise  "shall  have  the  effect  to  release  said 
lands  from  the  lien  of  the  state  and  all  taxes  due  thereon.” 
If  the  lien  for  the  taxes  is  extinguished  by  the  compromise 
settlement,  then  if  the  compromise  settlement  did  not  include 
the  penalties  and  Interest  on  such  taxes,  they  would  be  of  no 
value  because  the  state's  lien  Is  extinguished  by  the  com- 
promise settlement. 

Referring  to  the  clause  in  said  Section  11122,  which 
reads  as  follows: 

"***  and  in  case  said  co'irt  or  other  proper 

officer  shall  compromise  and  accept  a less 

amount  than  shall  appear  to  be  due  on  any 

tract  of  land  or  town  lot,  as  charged  on  said 

'back  tax  book'  or  recorded  list  of  delinquent 

land  and  lots  in  the  collector's  office,  it  shall  be  the 

duty  of  said  court  or  other  proper  officer  to  order 

the  amount  so  paid  to  be  distributed  to  the  various 

funds  to  which  said  taxes  are  due,  in  proportion 

as  the  amount  received  bears  to  the  whole  amount 

charged  against  such  tract  or  lot." 

it  would  appear  that  the  court  in  making  the  compromise 
settlement  that  it  takes  into  consideration  the  "Amount" 
due  against  the  land,  which,  of  course,  would  Include 
the  penalties  and  interest. 

On  the  question  of  whether  interest  on  back  taxes 
is  considered  penalties  we  find  that  Sec,  11085  R.  S.  Mo. 
1939,  which  relates  to  interest  and  penalties  on  de- 
linquent taxes  provides  in  part  as  follows: 
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"If  any  taxpayer  shell  fall  or  neglect  to  pay  such 
collector  his  taxes  at  the  time  and  place  required 
by  such  notices,  then  It  shall  be  the  duty  of 
the  collector  after  the  first  day  of  January,  then 
next  ensuing,  to  collect  and  account  for,  as  other 
taxes,  an  additional  tax,  as  penalty,  the  amount 
provided  for  in  section  11124.***" 

The  lawmakers  in  this  section  called  the  additional 
tax  a penalty. 

Section  11124  R.  S.  1939  rixes  the  rate  of  penalty  for 
delinquent  taxes. 

In  the  case  of  State  v.  Kolin,  61  S.  II. 2d.  750,  l.c. 

753,  the  court  held  that  all  of  the  chargee  added  on 
account  of  failing  to  pay  taxes  when  due  are  essentially 
penal  in  nature  • 

So,  reading  the  foregoing  provisions  of  Sec.  11085,  which 
provides  for  the  additional  tax  for  delinquents,  and 
calls  it  a penalty,  and  referring  to  Sec.  11122  i&ich 
provides  for  a compromise  of  taxes,  we  think  the  lawmakers 
in  referring  to  "tsxes"  in  said  Sec.  11122  intended  to 
include  in  that  term  the  "additional  taxes"  as  penalties 
imposed  under  Sec.  11085  supra. 


CONCLUSIOB. 


Prom  the  foregoing  it  is  the  opinion  of  this 
department  that  the  interest  which  the  law  requires 
on  back  taxes  is  considered  as  penalty  and  that  the 
County  Court  in  compromising  taxes  under  Sec.  11122 
R.  S.  1939,  may  compromise  such  additional  tax,  or 
penalty  or  interest,  whichever  it  may  be  called,  along 
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tax  which  is  being  com- 


Respectfully  submitted. 


TYRE  W.  BURTOH 
Assistant  Attorney  General 


TAXATION:  Church  not  required  to  pay  taxes  on  property  used 

for  religious  or  charitable  purposes  where  the 
property  does  not  exceed  one  acre  in  area. 


November  26,  1943 


Honorable  William  E.  Shirley 
Prosecuting  Attorney 
Adair  County 
Xirksville,  Missouri 


Dear  Mr.  Shirleys 

The  Attorney  General  wishes  to  acknowledge 
receipt  of  your  letter  of  November  24,  in  which  you 
request  an  opinion  of  this  Department. 


This  opinion  request,  omitting  oaption  and 
signature  is  as  follows: 


"The  Catholio  ahurch  at  Kirksville  owns  two 
lots.  On  one  of  these  lots  is  a ohuroh;  the 
other  the  house  in  which  the  priest  lives. 

They  did  not  hsve  as  muoh  ground  here  as  they 
desire  and  they  have  bought  three  lots. 

"These  three  lots  have  a frontage  of  172  feet 
and  are  108  feot  deep.  The  purpose  of  buying 
this  additional  ground  was  that  they  desire  to 
build  a new  ohuroh  and  rectory.  These  three 
lots  are  in  the  name  of  the  Bishop;  as  I under- 
stand it  that  is  the  way  they  take  title  to  all 
the  ohuroh  property. 

"The  assessor  has  plaoed  those  three  lots  on 
the  books  and  the  assessor  oontends  that  the 
ohuroh  should  pay  taxes  on  the  three  lots.  The 
ohuroh  oontends  that  they  should  not  pay  taxes. 


"Will  you  kindly  advise  me  as  to  whether  or  not 
those  three  lots  should  be  taxed." 


It  appears  from  the  above  request  that  the  Catholio 
ohuroh  in  your  city  has  purchased  three  lots  adjacent  to  the 
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lots  now  occupied  by  the  church  and  rectory.  These  three 
lots  appear  to  have  been  purchased  for  the  purpose  of  build- 
ing a new  ohurch  and  rectory. 

The  taxation  of  property  of  this  type  is  governed 
by  Section  6 of  Article  10  of  the  Constitution  of  Missouri, 
whioh  provides  as  follows: 

"The  property,  real  and  personal,  of  the  State, 
counties  and  other  municipal  corporations, and 
cemeteries,  shall  be  exempt  from  taxation.  Lots 
in  incorporated  cities  or  towns,  or  within  one 
mile  of  the  limits  of  any  such  city  or  town,  to 
the  extent  of  one  acre,  and  lots  one  mile  or  more 
distant  from  such  cities  or  towns,  to  the  extent 
of  five  aores,  with  the  buildings  thereon,  may  be 
exempted  from  taxation,  when  the  same  are  used  ex- 
clusively for  religious  worship,  for  schools,  or 
for  purposes  purely  charitable,  also,  such  property, 
real  or  personal,  as  may  be  used  exclusively  for 
agricultural  or  hori cultural  societies:  Provided, 
that  such  exemptions  shall  be  only  by  genernT~Taw." 

It  will  be  noted  from  the  above  Constitutional  pro- 
vision that  the  last  sentence  states  that: 

"Provided,  that  such  exemptions  shall  be  only  by 
general  law . " 

Consequently,  we  examine  the  Statutes  of  Missouri  and  find 
that  Seotion  10937,  R.  S.  Mo.,  1939,  provides  as  follows: 

% 

"The  following  subjects  are  exempt  from  taxation: 

* * * ; sixth,  lots  in  Incorporated  oities  or  towns, 
or  within  one  mile  of  the  limits  of  any  suoh  city 
or  town,  to  the  extent  of  one  aore,  and  lots  one 
mile  or  more  distant  from  such  oities  or  towns,  to 
the  extent  of  five  acres,  with  the  buildings  there- 
on, when  the  same  are  used  exclusively  for  religious 
woiship,  for  schools  or  for  purposes  purely  charit- 
able, shall  be  exempted  from  taxation  for  state, 
county  or  local  purposes." 

Therefore,  we  see  that  by  provisions  of  the  Constitution  of 
Missouri,  and  also  by  Statutes  enacted  by  the  Legislature  of 
the  State  of  Missouri,  property  which  is  used  for  religious 
purposes  with  the  buildings  thereon  are  exempt  from  taxation 


Hon.  William  E.  Shirley 


-3- 


Novamber  26,  1943 


so  long  as  the  area  of  the  property  does  not  exceed  one 
acre.  This  is  true  so  long  as  the  property  is  located 
within  un  incorporated  city  or  town  or  within  one  mile 
of  the  limits  thereof,  which  appears  to  be  the  situation 
in  this  oase.  As  a result,  it  is  the  opinion  of  this 
Department  that  if  the  combined  property  to-wit:  the  two 
lots  on  itfiioh  the  present  church  and  rectory  stand  and 
the  three  lots  recently  purchased,  do  not  exceed  one  aore 
in  area,  such  property  is  not  subject  to  taxation.  Should 
such  property  exceed  one  aore  in  area,  only  that  part  in 
excess  of  the  one  acre  would  be  subject  to  assessment  for 
taxation  purposes. 


Respectfully  submitted, 


John  S.  Phillips 
Assistant  Attorney-General 


APPROVED: 


wznxsrrmztx — 

Attorney-General 
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MARRIAGE:  Under  blood  test  law,  person  with  negative  laboratory  report 
need,  not  have  physician's  certificate  that  he  is  free 
from  syphilis;  definition  of  "public  healty  laboratory" 
as  resoects  free  tests. 


December  15,  1943, 


Mr,  John  P.  Sherrod, 
Recorder  of  Deeds 
Jackson  County, 

Kansas  City,  Missouri, 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
Deoember  10,  1943,  as  follows: 


"From  a reading  of  the  title  of  C,S,  for 
H.B,  No.  45,  effective  January  1,  1944,  and  from 
a reading  of  Section  3364-A  of  the  Act,  it  seems 
to  me  that  no  physio Ian’s  examination  is  required 
as  a prerequisite  tor  issuance  of  a marriage  li- 
cense if  applicant  presents: 

"1.  A report  of  a negative  laboratory  serological 
test  for  syphilis,  and 

"2.  An  affidavit  signed  by  the  applicant  that,  to 
his  or  her  knowledge  and  belief,  he  or  she  is  free 
from  syphilis, 

"Will  you  kindly  advise  if  this  is  correct ? 

"If  this  is  oorrect,  then  why  should  the  laboratory 
make  its  report  to  a ’physician*,  as  set  out  in 
printed  form  of  State  Board  of  Health  enolosed,  and 
not  to  the  Recorder  of  Deeds,  Why  should  applicants 
be  forced  to  go  to  the  expense  of  employing  a phy- 
sician when  the  act  does  not  so  state? 

* 

"Is  the  laboratory  at  the  City  General  Hospital  in 
the  City  of  Kansas  City,  Missouri  a public  health  lab- 
oratory as  defined  in  the  Act,  and  oqn  it  be  required 
to  furnish  these  laboratory  tests  free  of  charge?" 
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Committee  Substitute  for  House  Bill  No.  45  of  the 
Sixty-second  General  Assembly  appears  in  Lavs,  1943,  page  641. 
as  we  read  said  bill.  Section  3364-A  thereof  provides  for  the 
Issuance  of  a license  to  marry  under  three  conditions.  The 
first  Is  vhen  the  applicants  have  a negative  serological  test 
for  syphilis.  The  second  Is  vhen  the  applicants  have  a posi- 
tive serological  test  for  syphilis.  The  third  Is  when  no  sero- 
logical tests  for  syphilis  have  been  made  of  tho  applicants. 
Section  3364-A  (broken  dour*  for  a better  understanding)  provides 
as  follows i 

nIt  shall  be  unlawful  for  the  Recorder  of  Deeds  of 
any  County  or  City  to  Issue  a marriage  license  to  any 
person  - 

(Negative  Test) 

(1)  unless  such  person  presents  and  files  with 
such  Recorder  of  Deeds  a report  of  a negative 
laboratory  swrological  test  for  syphilis,  and 

(2)  an  affidavit  signed  by  the  applicant  that 

to  his  or  her  best  knowledge  and  belief  he  or  she 
Is  free  from  syphilis;  or 

(Positive  Test) 

(1)  unless,  in  the  case  of  an  applicant  with  a 
positive  test,  such  applicant  presents  and  files 

• a certificate  from  a physician  duly  licensed  to 
practice  in  the  State  of  Missouri,  stating  that 
to  his  or  her  best  knowledge  and  belief,  after 
having  made  a thorough  physical  examination  of 
such  applicant,  he  or  she  Is  not  Infected  with 
syphilis,  or 

(2)  if  so  infeoted  Is  not  in  the  stage  of  the 
disease  wherein  it  is  communicable  either  to 
the  spouse  or  the  offspring, 

(3)  which  said  physician's  certificate  shall 
have  attached  thereto  a laboratory  report  of 
the  test  of  syphilis  made  by  such  laboratory;  or 

(No  Test) 

(1)  unless  a duly  licensed  physician  presents  a 
certificate  stating  that  one  of  the  applicants 
. for  a license  to  marry  Is  on  his  or  her  death- 

bed and  unlikely  to  consummate  the  marriage  or 
that  an  applicant  is  pregnant •»  * 
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Mr.  John  P.  Sherrod, 


Thin  statute  Is  ao  clear  that  Interpretation  la  not 
necessary  nor  even  permissible,  as  has  been  said:  "it  is,  of 
course,  fundamental  that  where  the  language  of  a statute  la 
plain  and  admits  of  but  one  meaning  there  is  no  room  for  con- 
struction." Cummins  v.  Kansas  City  P.S.  Co.,  66  S.W.  (2d)  920, 

931  (ko.  Sup.).  The  statute  under  consideration  clearly  and 
definitely  authorises  the  issuance  of  the  license  to  applicants 
with  a negative  test,  upon  presentation  of  the  laboratory  report 
of  that  test,  together  with  the  applicant's  own  affidavit,  that 
he  or  she  does  not  believe  that  he  or  she  has  syphilis.  No  re- 
quirement is  made  in  the  law  that  applicants  with  negative  tests 
must  get  a physician's  certificate  that  they  are  free  from  syph- 
ilis, and  the  State  Board  of  Health  has  no  authority  to  make 
that  requirement.  Its  authority  to  make  rules  and  regulations 
"concerning  the  affidavits,  certificates  and  other  forms  neces- 
sary" does  not  grant  it  license  to  amend  the  law  and  attach  an 
additional  restriction  on  the  Issuance  of  marriage  licenses 
to  persons  having  negative  tests.  Nor  can  any  process  of  liber- 
al interpretation  be  invoked  in  construing  the  mile  making  power 
vested  in  the  Board  of  Health  that  will  let  it  accomplish  that 
purpose,  for  this  law  is  one  in  derogation  of  the  commo height 
to  marry,  and  must  be  strictly  constlmed.  Bostic  v.  Workman, 

31  S.W.  (2d)  218,  220  (fco.  App . ) . 

The  certificate  of  the  physician  is  required  when  the 
laboratory  test  is  positive.  Where  that  is  so, then  the  applicant 
may  receive  a license,  if  a physician,  irrespective  of  the  posi- 
tive test,  shall,  on  physical  examination,  determine  and  so  cer- 
tify that  said  person  is  not  Infected  with  syphilis,  or  shall 
determine  on  such  examination  and  certify  that  said  person,  even 
though  infected,  does  not  have  the  disease  in  a communicable  stage. 
To  either  of  these  certificates  must  be  attached  the  report  of 
the  positive  laboratory  test.  Also,  in  death-bed  cases,  and 
cases  of  pregnancy,  a physieian's  certificate  is  required  in  or- 
der that  the  license  to  marry  may  be  Issued  without  a laboratory 
serological  test  for  syphilis.  All  these  physicians'  certifi- 
cates are  to  be  made  by  physicians  licensed  to  practice  in  the 
State  of  Missouri. 

Your  other  question  turns  on  what  constitutes  a "pub- 
lic health  laboratory".  Section  3364-A  does  not  define  that 
term  but  only  provides: 

"Laboratory  tests  shall  be  made  free  of  charge 
by  the  laboratory  of  the  State  Board  of  Health 
or  by  such  other  public  health  laboratory  wher- 
ever maintained  in  the  State  of  Missouri,  upon 
the  request  of  a physician  or  by  an  applicant. 
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"For  the  purpose  of  this  act  *Laboratory' 
shall  mean  any  private  or  public  health 
laboratory  duly  approved  by  the  State 
Board  of  Eealth  of  Missouri,  or  by  the 
State  Board  of  Health  of  any  other  state 
of  the  United  States,  or  by  the  United 
States  Public  Health  Service." 

we  find  that  the  word  "public"  is  defined  in  50  C.J. 
page  645,  Section  1,  as  follows: 

"A  thing  may  be  said  to  be  public  when  owned 
by  the  public,  and  also  when  its  uses  are  pub- 
lic. Thus  it  has  been  defined  as  pertaining 
to,  or  belonging  to,  the  people*  * *." 


In  30  C.J.  page  462,  Section  2,  it  is  said: 

"*  * * a public  hospital  may  be  defined  In 
general  as  an  institution  owned  by  the  pub- 
lic and  devoted  chiefly  to  public  uses  and 
purposes ." 

In  32  C.J.  page  943,  Section  7,  it  is  said: 

"A  public  Institution  is  any  organised  activ- 
ity created  or  established  by  law  or  public 
authority." 

We  think,  under  these  definitions,  that  a laboratory 
maintained  in  the  City  General  Hospital  of  Kansas  City  is  a 
public  healtfe  laboratory.  It  is  something  belonging  to  the 
people  of  Kansas  City  and  created  and  established  by  public 
authority.  As  such  it  would  be  subject  to  the  terms  of  Sec- 
tion 3364-A  respecting  free  serological  tests  for  syphilis 
when  made  in  connection  with  application  for  a marriage  li- 
cense. 

Respectfully  submitted. 


LAWREKCE  L.  BRhDLLY 

APPROVED:  Assistant  Attorney- General • 


ROY  McKITTRICK 
Attorney-General . 
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schools: 

elections: 


Qualified  voters  must  vote  for  County 
Superintendent  in  the  district  in  which 
they  reside. 


arch  5,  1943 


Mr.  ^len  Simpson 
Superintei dent 

Sullivan  County  fubllc  Schools 
Milan,  Missouri 


Lear  Sir: 


V.e  are  in  receipt  of  your  request  for  an  opinion, 
oated  i arch  1,  31943,  v/hich  reads  as  follows: 


"Since  the  election  of  delegates  to 
the  Constitutional  Convention  is  to 
be  held  on  the  same  date  as  that  of 
County  School  Superintendent,  there 
is  a question  that  i would  like  to 
have  answered. 

"As  1 understand  it,  the  delegates 
to  the  Convention  are  to  be  elected 
at  the  regular  precincts,  while  the 
election  for  County  Superinter dent 
is  to  be  held  in  every  school  district. 
May  the  persons  serving  as  judges  and 
clerks  in  the  election  of  delegates, 
vote  for  County  Super ir. tender; t where- 
ever  they  may  be  serving  even  though 
It  may  not  be  ir  the  school  district 
in  which  they  reside?" 


Section  10418  E.  S.  issouri,  1939,  reads  as  follows: 


"The  annual  meeting  of  each  school 
district  shall  be  held  on  the  first 
Tuesday  ir  April  of  each  year,  at 
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the  district  schoolhouse,  com- 
mencing at  2 o'clock  p.  in.  if 
no  sc’  oolhouse  i3  located  within 
the  uxsi,i\ictf  the  place  of  meeting 
shall  he  designated  by  notices, 
posted  in  five  public  Diaces  with- 
in the  district  fifteer  days  Pre- 
vious to  such  annual  meet  .a.  , or  by 
notice  for  same  lergth  of  time  in  all 
the  newspapers  published  in  the  dis- 
trict, giving  the  time,  place  and  pur- 
poses of  such  meeting," 

| 

Under  the  above  section  the  annual  meeting  of  each 
schc jI  district  shall  be  held  on  the  first  Tuesday  in 
April  of  each  year  at  the  district  schoolhouse.  This 
annual  meeting  is  a meeting  of  all  of  the  qualified  vo- 
ters in  each  special  school  ai strict. 

Section  10419  R,  3.  hissoi  ri,  1939,  partially  rea  s 
as  follows: 


"The  qualified  voters  assembled  at 
the  annual  meeting,  when  not  other- 
wise provided,  shall  have  oower  by 
a majority  of  the  votes  case: 

* * it  it  i:  * -a 

"Io  designate  their  choice,  by  bal- 
lot, for  a person  to  fill  the  office 
of  county  superintendent  of  public 
schools.'1 


In  reading  the  two  sections,  which  are  unambiguous, 
it  will  be  noted  that  only  the  voters  in  the  district  are 
qualified  voters  in  that  .district,  and  for  that  reason 
the  regular  Judges  and  clerks  serving  in  the  Constitutional 
Convention  election  must  vote  in  their  own  district  for 
County  Superintendent . 
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It  Is,  therefore,  the  opinion  of  t.  Is  department  that 
persons  serving  as  jud  es  and  clerks  in  the  election  of 
delegates  to  the  Cor  '•tltutlonel  Convention  in  a district 
other  than  their  own  school  district  must  vote  for  the 
county  super interdert  at  ti.e  annual  weetir.  lr  their  own 
district  in  which  they  reside. 


Respectfully  submitted 


W.  J.  EURKh 

Assistant  Attorney  General 


AP  K"VLD  bY* 


ROY  i c ITTRIGK 

Attorney  General  of  l.  issouri 


MJbihW 


COUNTY  TREASURER  AND  COURT 

REPORTERS : Court  reporter  and  not  county  treasurer 

preserves  official  notes  of  court  reporter. 


arch  bt  1943 


«<r.  Arthur  singleton 
Treasurer  of  Douglas  County 
Ava,  Missouri 


Dear  sir : 


r 


Your  request  for  an  official  opinion,  dated  Larch 
2,  1943,  in  reference  to  the  custody  of  the  records  of 
the  official  court  reporter  of  your  district,  has  been 
received. 

Your  main  question  is  whether  or  not  you,  as  county 
treasurer,  should  preserve  all  of  the  official  notes  taken 
in  the  circuit  court  by  the  court  reporter  for  future  use 
or  refererce,  and  whether  or  rot  such  official  notes  should 
be  retained  by  you  in  your  vault. 

oectior.  13798  . S.  Missouri,  1939,  reads  as  follows! 


’’The  county  treasurer  shall  keep  his 
of lice  at  the  county  seat  of  the  county 
for  which  he  was  elected,  and  shall  at- 
tend the  same  during  the  usual  business 
hours.  The  county  court  shall  provide 
said  county  treasurer  with  suitable 
rooms,  and  a secure  vault  in  the  court 
house  or  other  building  occupied  by 
other  county  officers,  and  the  county 
treasurer  shall  keen  his  office  and  rec- 
ords in  such  rooms  and  vault  provided 
by  the  county  court,  he  shall  receive 
all  moneys  payable  Into  the  county  treas- 
ury, and  disburse  the  same  on  warrants 
drawn  by  order  of  the  county  court." 
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Under  the  above  section  it  is  the  duty  of  the  county 
treasurer  to  keep  his  office  at  the  county  seat,  and  it  is 
the  duty  of  the  county  court  to  provide  said  county  treas- 
urer with  suitable  rooms  and  a secure  vault  for  the  purpose 
of  keeping  his  records.  e find  no  provision  which  provides 
that  the  county  treasurer  shall  keep  the  official  notes  of 
the  court  reporter  of  the  circuit  court. 

Section  13340  R.  3.  Missouri,  1S39,  reads  as  follows: 


"It  shall  be  the  duty  of  the  official 
court  reporter  so  appointed  to  attend 
the  sessions  of  the  court,  under  the 
direction  of  the  Judge  thereof;  to  take 
full  stexiographic  rotes  of  the  oral  evi- 
dence offered  in  every  cause  tried  in 
said  court,  together  with  all  objections 
to  the  admissibility  of  testimony,  the 
rulings  of  the  court  thereon,  and  all 
exceptions  taken  to  such  rulings;  to 
preserve  all  official  notes  taken  in 
said  court  for  future  use  or  reference, 
and  to  furnish  to  any  person  or  persons 
a transcript  of  all  or  any  part  of  said 
evidence  or  oral  proceedings  upon  the 
payment  to  him  of  the  fee  hereinafter 
provided." 

Under  the  above  section,  it  is  the  duty  of  the  court 
reporter,  under  the  direction  of  the  judge  of  the  circuit 
court,  to  take  all  notes  in  any  proceeding  before  the  court 
and  to  preserve  all  official  notes  taken  in  said  court  for 
future  use  or  reference.  Under  this  section,  it  is  the  duty 
of  the  court  reporter  to  preserve  his  notes. 


CO  nCLUSION 


It  is,  therefore,  the  opinion  of  this  department,  that 
it  is  not  the  duty  of  the  county  treasurer  to  preserve  the 
notes  of  the  court  reporter  in  his  vault,  but  it  is  the  duty 
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of  the  court  reporter  to  preserve  all  ox  ills  official  notes, 
as  set  out  under  Section  13340,  supra. 


Kesnectfully  submitted 


W,  J.  EURK.L 

Assistant  attorney  General 


APPROVED  BY: 


M. 


ROY  kcKITTRICK 

Att.orney  General  of  faissouri 


VOTER : 

FOR  RAISE  OF 
SCHOOL  LEVY: 


Voter  to  qualify  for  voting  to  raise  the  annual 
scnool  levy  must  have  all  of  the  general  quali- 
fications as  to  age  and  residence,  and  in  addi- 
tion,  must  oe  a reslaent  taxpayer. 


March  29,  1943 

lr 


Hr.  Glen  Simpson,  Superintendent 
Sullivan  County  Public  Schools 
Milan,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion  addressed  to  this  office  March  20th. 

"The  question  of  whether  or  not  a voter, 
who  is  not  a taxpayer  in  the  district, 
may  vote  to  raise  the  levy  in  excess  of 
20^  has  arisen. 

"Section  10420  defines  a qualified  voter 
without  reference  to  his  being  a taxpayer. 

"Section  10460  states  that  the  levy  may  be 
raised  by  a majority  of  the  voters  who  are 
taxpayers  in  the  district. 

"Will  you  please  clarify  this  question  for 
me  as  soon  as  possible.  I would  like  to 
have  your  opinion  before  annual  school 
meeting  day,  April  6th." 

The  authority  for  the  proposition  that  the  State  may 
prescribe  qualifications  for  voters  may  be  found  in  the  fol- 
lowing, Blair  v.  Rldgley  and  Thompson,  41  Mo.  63: 

"Outside  of  society,  and  disconnected  with 
political  society,  no  person  has  or  can 

exercise  the  elective  franchise  as  a na- 
tural right,  and  he  only  receives  it  upon 
entering  into  the  social  compact  subject 
to  such  qualifications  as  may  be  prescribed 
by  the  State  or  body  politic.  The  State  of 
Missouri  having  sovereign  power  to  regulate 
its  own  int.  rnal  government,  and  to  prescribe 
the  qualifications  which  shall  authorize  any 
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Inhabitant  to  exercise  the  elective  fran- 
chise therein  ****** 

As  to  the  general  qualifications  of  voters  In  the 
State,  your  attention  Is  directed  to  Section  11469  R.  S. 
Missouri,  1939,  which  reads  as  follows: 

"All  citizens  of  the  United  States,  In- 
cluding occupants  of  soldiers*  and  sail- 
ors* homes,  over  the  age  of  twenty-one 
years  who  have  resided  In  this  state  one 
year,  and  the  county,  city  or  town  sixty 
days  immediately  preceding  the  election 
at  which  they  offer  to  vote,  and  no  other 
person  shall  be  entitled  to  vote  at  all 
elections  by  the  people  #****" 

Section  10420  R.  S.  Missouri,  1939,  concerns  Itself 
principally  with  the  qualifications  of  directors  for  school 
boards,  and  further  provides  and  sets  out  the  qualifications 
for  voters  within  the  meaning  of  the  laws  applicable  to  com- 
mon schools.  The  question  raised  in  the  second  paragraph  of 
your  letter  is  answered  in  the  last  sentence  of  this  same 
section  which  reads  as  follows: 

"A  qualified  voter  with in  the  meaning  of 
this  chapter  shall  be  any  person  who,  un- 
der the  general  laws  of  this  state,  would 
be  allowed  to  vote  In  the  county  for  state 
and  county  officers,  and  who  shall  have 
resided  in  the  district  thirty  days  next 
preceding  the  annual  or  special  meeting  at 
which  he  offers  to  vote." 

Concerning  the  second  section  of  the  Revised  Statutes 
quoted  in  your  letter,  that  is.  Section  10460  Revised  Statutes 
of  the  State  of  Missouri,  which  concerns  itself  with  the  levies 
and  assessments  to  be  voted  upon  by  a majority  of  the  voters 
who  are  taxpayers  of  the  district  voting  thereon.  The  exact 
language  and  the  portion  of  the  statute  which  applies  to  your 
inquiry  is  as  follows: 

"If  any  district  obtaining  the  minimum 
guarantee  as  provided  for  herein  levies  in 
excess  of  twenty  cents  on  the  one  hundred 
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dollars  assessed  valuation  for  school 
purposes  (teachers*  wages  and  Incidental 
expenses),  without  such  levy  In  excess  of 
twenty  cents  on  the  one  hundred  dollars 
assessed  valuation  for  school  purposes 
(teachers*  wages  and  Incidental  expenses) 
be  authorized  by  a majority  of  the  voters 
who  are  taxpayers  of  the  district  voting 
thereon  ft  * * * * " 

To  continue  the  examination  of  the  statutes  concern- 
ing laws  applicable  to  all  classes  of  schools,  we  find  the 
further  provision  at  Section  10358  R.  S.  Missouri,  1939, 
which  reads  as  follows: 

"Whenever  it  shall  become  necessary,  in 
the  Judgment  of  the  board  of  directors 
or  board  of  education  of  any  school  dis- 
trict In  this  state  to  increase  the  annu- 
al rate  of  taxation  for  school  purposes, 
or  when  any  five  resident  taxpayers  of 
such  district  shall  petition  such  board, 
in  writing,  that  they  desire  an  increase 
on  the  rate  of  taxation,  such  board  shall 
determine  the  rate  of  taxation  necessary 
to  be  levied  in  such  district  within  the 
maximum  rates  prescribed  by  the  Constitu- 
tion for  such  purposes,  and  shall  submit 
to  the  voters  of  said  school  district  who 
are  taxpayers  of  such  school  district,  at 
an  election  to  be  by  such  board  called  and 
held  for  that  purpose,  at  the  usual  place 
of  holding  elections  for  members  of  such 
board,  whether  the  rate  of  taxation  bo  in- 
creased as  proposed  by  said  board,  due  no- 
tice having  been  given  as  required  by  sec- 
tion 10418;  and  If  a majority  of  the  voters 
who  are  taxpayers  voting  at  such  election 
on  the  proposition  to  increase  levy  shall 
vote  In  favor  of  such  Increase,  the  result 
of  such  vote,  and  the  rate  of  taxation  so 
voted  in  such  district,  shall  be  certified 
by  the  clerk  or  secretary  of  such  board  or 
district  to  the  clerk  of  the  county  court 
of  the  proper  county  «****" 
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On  the  question  as  to  who  is  a taxpayer  under  the 
statutes  quoted,  your  attention  is  invited  to  the  following 
authorities,  61  Corpus  Juris  170,  paragraph  123  points  outs 

"Generally  speaking  every  person  who  sub- 
jects himself  or  his  property  to  the  jur- 
isdiction of  the  state  comes  within  its 
taxing  power,  and  every  property  owner 
holds  his  title  subject  to  the  sovereign’s 
right  of  taxation.  Liability  to  taxation 
is,  however,  based  upon  the  individual’s 
reciprocal  enjoyment  of  the  benefits  of 
government,  and  persons  who  are  clearly 
beyond  reach  of  governmental  benefits  are 
likewise  beyond  the  3cope  of  the  taxing 
power." 

Upon  an  examination  of  the  cases  bearing  upon  the 
question  of  who  is  a qualified  voter  and  who  is  a taxpayer, 
we  turn  to  the  following  decision.  State  ex  rel.  Sutton  v. 
Passe,  88  S.  W.  1,  189  Mo.  532.  This  case  held  that  a school 
director  must  be  a citizen  of  the  United  States,  a resident 
taxpayer  and  qualified  voter  of  the  district,  and  must  have 
paid  a state  and  county  tax  within  one  year  preceding  his  e- 
lection.  The  decision  further  states  that  the  statutes  bear- 
ing on  the  subject  above  mentioned,  and  I quote,  "Statutes 
bearing  on  this  subject  must  not  be  so  construed  as  to  have 
unreasonable  consequences." 

This  question  is  further  discussed  in  State  ex  rel. 
Mitchell  v.  Heath,  345  Mo.,  1.  c.  230,  and  I quote: 

"Section  9287,  Revised  Statutes  1929, 
provides  that  common  school  districts 
3hall  be  governed  by  a board  of  three 
directors  ’who  shall  be  citizens  of  the 
United  States,  resident  taxpayers  of 
the  district  (21  years  of  age),  and  who 
shall  have  paid  a state  and.  county  tax 
within"  one  year  next  preceding  his,  tier 
or  their  election,  ana  who  shall  have  re- 
sided in  Ihis  state  for  one  year  next  pre- 
ceding, his,  her  or  their  election.’  The 
decisive  question  here  is  whether  or  not 
respondent,  under  the  admitted  facts,  has 


Mr.  Glen  Simpson,  Superintendent 


-5. 


March  29,  1943 


compiled  with  the  above  Italicized  part 
of  the  section  prescribing  qualifications 
essential  to  his  eligibility  to  the  of- 
fice of  school  director.  (Sec.  9328,  R.  S. 

1909,  prescribes  this  same  qualification 
for  directors  of  City,  Town  and  Consoli- 
dated schools;  see  also  Secs.  9517  and 
9572,  R.  S.  1929,  for  qualifications  in 
larger  cities  where  strangely  this  require- 
ment Is  relaxed  or  abolished.)  It  should 
also  be  noted  that  substantially  the  same 
provision  is  made  concerning  qualifications 
of  members  of  both  houses  of  the  General 
Assembly.  (Const.,  Art.  4,  Secs.  4 and  6). 

The  evident  purpose  of  this  requirement  is 
to  have  such  officers,  who  impose  taxes  on 
others  and  determine  how  they  shall  be  spent, 
chosen  from  among  those  citizens  who  have 
been  paying,  and  will  likely  continue  to 
pay,  taxes.  It  is  said,  however,  that 
such  1 statutes  Imposing  qualifications 
should  receive  a liberal  construction  in 
favor  of  the  right  of  the  people  to  exer- 
cise freedom  of  choice  in  the  selection  of 
officers.'  (46  C.  J.  937,  sec.  32.)  The 
Missouri  decisions  have  given  a liberal 
construction  to  this  and  similar  sections 
prescribing  requirements  of  eligibility 
to  elective  offices. " 

Further  defining  taxpayer  we  find  in.  Castllo  v. 

State  Highway,  312  Ko.  244,  279  3.  W.  673  the  following  defi- 
nitions 


"Taxpayer  Is  defined  as  a person  charged 
with  tax,  a person  owning  property  in  the 
state  subject  to  tax  and  on  which  he  regu- 
larly pays  taxes." 

Sustaining  the  above,  we  further  quote  State  ex  rel. 
Barrett  and  Newman  v.  Clements,  305  Mo.  297,  264  S.  W.  984, 
and  State  ex  rel.  Bellamy  and  Harris  v.  Menengall,  270  S.  W. 
101,  307  Mo.  447. 

The  next  matter  for  determination  concerns  the  prop- 
osition whether  a general  statute  covering  the  qualifications 
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of  a voter  will  govern  in  the  instance  inquired  into  or 
should  a special  statute  which  provides  additional  qualifi- 
cations for  voters  at  the  annual  election  for  raising  the 
school  levy  obtain?  In  answering  this  question  as  to  whether 
the  general  or  special  statute  is  to  prevail,  the  following 
decisions  of  the  State  are  given  for  your  consideration: 

"Two  statutes  relating  to  same  general 
subject  matter  should  be  read  together 
and  harmonized,  if  possible,  with  view 
to  giving  effect  to  consisterit  legis- 
lative policy;  but,  to  extent  that  sta- 
tute which  deals  with  common  subject  mat- 
ter in  particular  way  will  prevail  over 
earlier  statute  of  more  general  nature," 

State  v,  Mangiaracina,  125  S.  W.  (2d)  58, 

344  Mo.  99. 

"Two  statutes  relating  to  same  subject 
must  be  read  together,  and  provisions  of 
one  having  special  application  to  partic- 
ular subject  will  be  deemed  a qualification 
of  or  Exception1  to  other  statute  general 
In  Its  terms."  Eagleton  v.  Murphy,  156  S.  W. 

(2d)  683,  138  A.  L.  R.  749. 

■Statutes  in  pari  materia  should  be  read  and 
construed  together  In  order  to  keep  all  pro- 
visions of  law  on  same  subject  in  harmony, 
so  as  to  work  out  and  accomplish  Legisla- 
ture's central  idea  and  Intent."  State  ex 
rel.  Lefholz  v.  McCracken,  95  S.  ft.  (2d) 

1239,  231  Mo.  App.  870. 

CONCLUSION 


The  conclusion  at  which  we  arrive  in  the  light  of  your 
Inquiry  and  the  authorities  quoted  above  is  as  follows: 

That  in  providing  for  the  qualifications  for  voters 
who  may  vote  on  annual  levies  and  assessments  under  Section 
10460,  Revised  Statutes  of  the  State  of  Missouri,  require, 
first,  that  any  person  twenty-one  years  or  over  residing  in 
the  State  more  than  one  year  and  in  the  county,  city  or  town 
sixty  days,  and  in  the  district  thirty  days,  AND  IN  ADDITION, 
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taxpayer  of  the  district,  may  vote  at  the  annual  election  to 
raise  the  said  levy* 

That  the  special  statute.  Section  10460  Revised  Sta- 
tutes of  the  State  of  Missouri  will  take  precedence  over  and 
above  the  general  statute.  Section  11469  Revised  Statutes  of 
Missouri,  1939,  and  Section  10420  Revised  Statutes  of  the 
State  of  Missouri. 

Further  that  the  qualifications  to  raise  the  levy  at 
the  annual  election  for  voters  requires  the  voter  to  be  a tax- 
payer. The  two  general  statutes  in  which  persons  may  vote  re- 
quire age  and  residence  as  a qualification  for  voters  who  wish 
to  vote  for  state  and  county  officers  and  for  school  directors, 
and  it  would  seem  that  the  higher  qualifications  for  voters 
at  the  annual  election  to  raise  the  levy  is  entirely  consistent 
with  the  statutes  and  authorities  quoted  above. 

Respectfully  submitted. 


L.  I.  MORRIS 

Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 
Attorney  General 


LIM: Jn 


CRIMINAL  COSTS:  Upon  felony  conviction  State  should  not 

pay  defendant's  witness  fees, 


June  2,  1943 


Honorable  William  L.  Shirley 
Prosecuting  Attorney 
Adair  County 
Kirksville,  Missouri 


Lear  Lir: 


This  is  in  reply  to  your  letter  of  May  27,  1943,  in 
which  you  request  or.  opinior,  as  follows: 


"In  a case  in  which  a man  is  charged 
with  a felony,  tried  and  convicted  is 
the  State  liable  for  the  costs  made  by 
the  defendant?" 


Section  4220  h.  S.  Missouri,  1939,  reads  as  follows: 


"Whenever  any  person  shall  be  con- 
victed of  any  crime  or  misdemeanor 
ho  shall  be  adjudged  to  pay  the  coats, 
and  no  costs  incurred  on  his  part,  ex- 
cept fees  for  board,  shall  be  paid  by 
the  state  or  county." 


Under  this  section,  when  a person  is  convicted  of  any 
felony,  or  misdemeanor,  he  must  pay  the  cost  and  neither 
the  State  nor  county  Is  compelled  to  pay  the  costs  Incurred 
on  his  part,  except  fees  for  board.  Also,  under  this  sec- 
tion, witnesses  subpoenaed  by  the  defendant  must  look  to 
him  to  receive  their  witness’  fees,  where  the  defendant  lias 
been  convicted  either  of  a felony  or  misdemeanor.  The  rule 
Is  different  where  a defendant  has  been  acquitted  on  a charge 
where  the  punishment  is  capital  punishment,  or  conflnment 
solely  In  the  Penitentiary. 


Lection  4239  R.  £».  Missouri,  1939,  reads  as  follows: 
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"When  a fee  bill  shall  be  certified 
to  the  state  auditor  for  payment,  the 
certificate  of  the  Judge  and  prosecu- 
ting attorney  shall  contain  a state- 
ment of  the  following  facts : That 
they  have  strictly  examined  the  bill  of 
costs;  that  the  defendant  was  convicted 
or  acquitted,  and  if  convicted,  the  na- 
ture and  extent  of  punishment  assessed, 
or  the  cause  continued  generally,  as 
the  case  may  be;  that  the  offense  char- 
ged is  a capital  one,  or  punishable 
solely  by  imprisonment  in  the  peniten- 
tiary, as  the  case  may  be;  that  the 
services  were  rendered  for  which  char- 
ges are  made,  and  that  the  fees  charged 
are  expressly  authorised  by  law,  and 
that  they  are  proporly  taxed  against 
the  proper  pari 7,.  and  that  the  fees  of 
no  more  than  three  witnesses  to  prove 
any  one  fact  are  allowed.  In  cases  in 
which  the  defendant  is  convicted,  the 
Judge  and  prosecuting  attorney  shall 
certify,  in  addition  to  the  foregoing 
facts,  that  the  defendant  is  insolvent, 
and  that  no  costs  charged  in  the  fee 
bill,  fees  for  board  excepted,  were  in- 
curred on  the  part  of  the  defendant." 


This  section  provides  for  the  certification  to  the 
state  auditor  for  the  payment  of  the  fee  bill,  and  the  Judge 
and  prosecuting  attorney  shall  certify  that  the  defendant  is 
Insolvent  and  further  provides,  "and  that  no  costs  charged 
in  the  fee  bill,  fees  for  board  excepted,  were  incurred  on 
the  part  of  the  defendant • " 

Section  4221  R.  S.  Missouri,  1939,  reads  as  follows: 


"In  all  capital  cases  in  which  the  de- 
fendant shall  be  convicted,  and  in  all 
cases  In  which  the  defendant  shall  be 
sentenced  to  imprisonment  in  the  peni- 
tentiary, and  in  cases  where  such  per- 
son is  convicted  of  an  offense  punishable 
solely  by  imprisonment  lx  the  penitentiary, 
and  is  sentenced  to  imprisonment  in  the 
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county  jail,  workhouse  or  reform 
school  because  such  person  is 
the  age  of  eighteen  years,  the  state 
shall  pay  the  costs.  If  the  defendant 
shall  be  unable  to  pay  them,  except 
costs  incurred  on  behalf  of  defendant. 
And  in  all  cases  of  felony,  when  the 
Jury  are  not  permitted  to  separate, 
it  shall  be  the  duty  of  the  sheriff  in 
charge  of  the  jury,  unless  otherwise 
ordered  by  the  court,  to  supply  them 
with  board  and  lodging  during  the  time 
they  are  required  by  the  court  to  be 
kept  together,  for  which  a reasonable 
compensation  may  be  allowed,  not  to  ex- 
ceed two  dollars  per  tJay  for  each  jury- 
man and  the  officer  in  charge;  and  the 
same  shall  be  taxed  as  other  costs  in 
the  case,  and  the  state  shall  pay  such 
costs,  unless  in  the  event  of  convic- 
tion, the  same  can  be  made  out  of  the 
defendant." 


finder  the  above  section,  where  the  defendant  has  been 
convicted  in  a capital  case,  or  has  been  sentenced  to  im- 
prisonment In  the  Penitentiary,  or  in  cases  where  such  person 
is  convicted,  punishable  solely  by  1 prisonment  in  the  Peni- 
tentiary, but  has  been  confined  elsewhere  on  account  of  his 
age,  the  State  must  pay  the  costs,  except  costs  incurred  by 
the  defendant  where  the  defendant  is  insolvent.  Also  under 
this  section  the  State  is  not  required  to  pay  witness  fees 
to  defense  witnesses.  Witnesses  for  the  defendant  must  look 
to  the  defendant  for  their  fees.  A continuance  at  the  re- 
quest of  the  defendant  is  a judgment  against  the  defendant 
and  should  not  be  contained  in  the  fee  bills.  It  was  so 
held  in  State  of  Missouri,  Respondent  v.  S.  0,  barker,  63 
Mo • App . 535 . 

ihe  entire  subject  of  coats  in  both  civil  and  criminal 
cases  is  a matter  of  statutory  enactment,  and, as  such  sta- 
tutes must  be  strictly  construed,  the  officer,  or  other 
person  claiming  coats  which  are  contested  must  point  out 
the  statute  authorizing  their  taxation.  (Bing  v.  Charles 
Vogel  Paint  tit  dlass  Co.,  46  Mo.  App.  374;  state  ex  rel. 

Clarke  v.  Wilder,  94  S.  W.  499,  197  lAo,  27.)  Sections 
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4220  and  4221,  supra,  specifically  forbid  the  State  to  pay 
costs  accrued  on  behalf  of  the  defendant. 


C0KCLUS10K 


It  is,  therefore,  the  opinion  of  this  department,  that 
where  a defendant  has  been  convicted  on  a felony  he  should 
be  adjudged  to  pay  the  costs,  but,  if  the  defendant  shall 
be  unable  to  pay  costs,  then  the  state  should  pay  the  costs, 
except  costs  incurred  on  behalf  of  the  defendant. 

it  Is  further  the  opinion  of  this  department,  that  in 
no  event,  in  case  of  a conviction  of  a defendant  on  a felony, 
should  the  State  pay  the  fees  of  defendant's  witnesses,  or 
the  costs  of  continuances  granted  at  the  n quest  of  the  de- 
fendant. 


Respectfully  submitted 

W.  J.  BURKS. 

Assistant  Attorney  der.eral 


APPROVED  BY: 


ROY  McKITTRICK 

Attorney  General  Missouri 


COLLIbSIONER  OP  HEALTH:  Hot  entitled  to  *10  per  day  as 

secretary,  nor  *10.00  per  day  as 
member  of  board  In  addition  to  his 
annual  compensation  of  5,000.00. 


Larch  1,  1943 


Hon.  Forreat  Smith 
State  Auditor 
Jefferaon  City,  Miasouri 


Dear  3ir: 


This  is  to  ac.cnowledge  your  letter  of  recent  date. 
In  which  you  request  an  opinion  from  this  department. 
Your  letter  reads  as  follows: 


"Dr.  James  Stewart  who  is  Secretary  of 
the  State  Board  of  Health  and  receives 
a monthly  compensation  as  Secretary,  was 
recently  appointed  as  a member  of  the 
State  Board  of  Health  by  Governor  Donnell 
and  confirmed  for  this  appointment  by  the 

Senate  in  Special  Session. 

0 

"Last  week  the  State  Board  of  Health  met 
and  Dr.  Stewart  has  submitted  a bill  for 
CIO. 00  per  diem  for  attending  this  meet- 
ing. 

"In  the  past,  the  Secretary  of  the  Board 
has  always  attended  the  meetings  of  the 
State  Board,  but  since  he  is  on  a salary 
as  Secretary,  has  never  presented  a bill 
for  per  diem. 

"I  would  like  an  opinion  from  your  office 
as  to  whether  Dr.  Stewart  as  both  Secre- 
tary of  the  State  Board  of  Hea3  th  and  a 
member  of  the  State  Board  of  Health  would 
be  entitled  to  his  monthly  salary  as  Secre- 
tary and  at  the  same  time  hi3  * per  diem'  as 
a member  of  the  Board  oi‘  Health  In  attend- 
ing the  monthly  meetings  of  the  board." 


Your  question  pertains  to  the  office  of  Secretary  of 
the  State  Board  of  Health  and  you  state  that  Dr.  ^ames 
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Stewart  receives  a monthly  compensation  as  such  secretary . 
V»e  assume,  however,  since  the  office  of  Secretary  of  the 
State  Board  of  Health  has  been  abolished  by  statute  that 
you  mean  that  he  receives  a salary  as  Commissioner  of  the 
State  Board  of  Health.  The  Secretary  of  the  State  board  of 
Health  was  abolished  by  the  General  Assembly  in  the  1933 
Session  (Laws  of  Missouri  1933,  p.  269).  The  section  abol- 
ishing the  office  of  secretary  is  Section  9744,  R.  S.  Ho. 
1939,  and  is  as  follows: 


"The  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  appoint  a 
Cor  miss loner  of  Health,  who  shall  hold  his 
office  for  a term  of  four  years,  and  who 
shall  be  a physician  in  good  standing  and 
of  recognized  professional  and  scientific 
knowledge  and  a graduate  of  a reputable 
medical  school,  and  shall  have  been  a resi- 
dent of  the  State  for  at  least  five  years 
next  preceding  his  appointment,  and  in 
making  such  appointment  there  a'nall  be  no 
discrimination  made  against  the  different 
systems  of  medicine  that  are  recognized  as 
reputable  by  the  laws  of  this  State.  The 
Commissioner  of  Health  shall  be  subject  to 
removal  from  office  for  cause  by  the  Governor 
at  his  pleasure.  The  compensation  of  the 
Commissioner  of  Health  shall  be  five  thousand 
dollars  (v5000)  per  annum.  He  shall  also  re- 
ceive traveling  and  other  expenses  necessarily 
incurred  in  the  performance  of  his  duties. 

The  Commissioner  of  Health  as  hereby  constituted 
shall  assume  all  the  rights,  powers,  privileges 
and  duties  heretofore  conferred  by  law  upon  the 
Secretary  of  State  Board  of  Health  heretofore 
authorized  by  law,  which  office  is  hereby  abol- 
ished. Where  any  law  refers  to  the  Secretary 
of  the  3tate  Board  of  Health  as  heretofore  con- 
stituted, same  shall,  after  the  passage  of 
this  law,  be  construed  as  referring  to  and 
meaning  the  Commissioner  of  Health  as  hereby 
and  herein  constituted." 


It  will  be  noted  by  this  section  that  the  duties  there- 
tofore performed  by  the  Secretary  of  the  State  Board  of  Health 
prior  to  the  effective  date  of  the  amendment  of  1933  are,  under 
the  statute,  now  assumed  by  the  Commissioner  of  Health  and,  the 
Commissioner  sliall  assume,  in  the  language  of  the  statute,  "all 
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the  rights,  powers,  privileges  and  duties  heretofore  con- 
ferred by  law  upon  the  secretary  of  the  State  Board  of 
Health  heretofore  authorized  by  lav/"  and,  further,  the 
section  provides  that  the  Commissioner  of  Health  shall  re- 
ceive (5,000.00  per  annum. 

In  this  state,  therefore,  we  do  not  now  have  a statu- 
tory secretary  of  the  State  Board  of  Health,  as  known  prior 
to  the  amendment  of  1933,  and  all  the  duties  are  now  per- 
formed by  the  Commissioner  of  Health.  Since  the  office  of 
secretary  of  the  State  Board  of  Health  was  abolished  by  law 
all  compensation  formerly  received  by  the  secretary  of  the 
State  board  of  Health  "went  out  the  window"  with  the  office. 

Your  question  Is,  as  we  understand  it,  "Does  the  secre- 
tary receive  ,,10.00  per  day  additional  as  secretary,  for 
attending  the  meetings  of  the  Board  of  Health'/"  The  rule  is 
stated  briefly  in  46  C.  J.  1016,  Sec.  £34: 


"Where  an  office  is  abolished,  the  In- 
cumbent has  no  further  right  to  compen- 
sation." 

(Citing:  Orahood  v.  Denver,  41  Colo. 
172,  91  P.  1116;  Gilbert  v.  Paducah, 

115  Ky.  lSO^,  72  S.  W . 816;  WIttner  v. 
New  York,  50  App.  DIv.  482,  64  NYS  170; 
Jones  v.  Shaw,  *15  Tex.  577;  Meissner  v. 
Boyle,  20  Utah  316,  58  P.  110;  Hall  v. 
State,  39  WIs.  79.) 


There  Is  no  provision  in  the  statute  for  the  $10.00  per 
diem  compensation  for  the  Secretary  of  the  State  Board  of* 
Health  for  the  very  good  reason  that  there  is  now  no  such 
office  as  Secretary  of  the  State  Board  of  Health. 


795, 


The  znile  is  stated  in  llodaway  County  v.  ladder,  344  Ho. 
129  ...  (2d)  857,  1.  c.  860,  as  follows: 


"The  general  rule  is  that  the  rendition 
of  services  by  a public  officer  is  deemed 
to  be  gratuitous,  unless  a compensation 
therefor  is  provided  by  statute.  If  the 
statute  provides  compensation  in  a partic- 
ular mode  or  manner,  then  the  officer  is 
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confined  to  that  manner  and  is  en- 
titled to  no  other  or  further  compen- 
sation or  to  any  different  mode  of 
securing  same.  Such  statutes,  too 
must  be  strictly  construed  as  against 
the  officer.  State  ex  rel.  Lvans  v. 
Gordon,  245  Ho.  12,  29,  149  S.  SI,  638; 
King  v.  Riverlar.d  Levee  Dist.,  218  do. 
App.  490,  493,  279  S.  W.  195,  196;  State 
ex  rel.  Wedeking  v.  McCracken,  60  l lo. 
App.  650,  656. 

"It  is  well  established  that  a public 
officer  claiming  compensation  for  offi- 
cial duties  performed  must  point  out 
the  statute  authorizing  such  payment. 
State  ex  rel.  Buder  v.  Ilaclonann,  305 
Mo.  342,  265  S.  W.  532,  534;  State  ex 
rel.  Linn  County  v.  Adams,  172  Mo.  1, 

7,  72  S.  V/.  655;  Williams  v.  Chariton 
County,  85  Mo.  645." 


You  further  desire  to  know  whether  the  Commissioner 
of  Health  is  entitled  to  receive  $10*00  per  day  as  a member 
of  the  State  Board  of  Health,  that  is,  the  $10.00  for  each 
day  engaged  in  the  service  on  the  Board,  as  allowed  to  each 
member  of  the  Board  of  Health.  Vie  find  no  statute  which 
authorizes  or  permits  the  Commissioner  of  Health  to  serve  as 
Coimiss loner  of  Health  and  also  be  a member  of  the  board  and 
receive  the  ylO.OO  per  day  as  a member  of  such  board.  We  do 
not  think  that  the  lav/  contemplates  that  one  person  shall 
hold  both  the  office  of  Commissioner  of  Health  and  receive 
the  ... 5,000.00  annual  salary  as  such  and  be  a member  of  the 
Board  of  Health  and  receive  $10.00  per  day  In  addition  there- 
to for  such  services,  because  under  Section  9740  R.  S.  Mo. 
1939,  the  Commissioner  of  Health  "shall  perform  such  duties 
as  may  be  prescribed  b£  the  board  and  this  article"  (Article 
1,  Chapter  57,  R.  S.  Mo.  19391  arid  he  would  be  performing 
duties  as  Commissioner  of  Health  prescribed  by  himself  as  a 
member  of  the  board.  The  duties  of  one  would  be  Incompatible 
with  the  duties  of  the  other. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
the  Commissioner  of  Health  is,  under  the  law,  entitled  to 
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receive  ^5,000.00  per  annum  as  Commissioner  of  Health  and 
is  not  entitled  to  receive  -,.10.00  per  day  for  performing 
duties  as  secretary  of  the  board,  nor  *10*00  per  day  as  a 
member  of  the  Board  of  Health. 


Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  Attorney-General 
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Honorable  Forrest  smith 
State  Auditor 
Jefferson  City,  Lis  sour  i. 

Uear  Sir: 

% 

We  have  your  letters  of  February  23  and  25,  1343,  pre- 
senting the  following  for  our  opinion: 

(1)  Is  an  act  of  tl.e  General  Assembly  necessary  in  order 
for  the  Lieutenant-Governor  to  be  paid  compensation  for  pre- 
siding over  the  Senate? 

(2)  V hat  compensation  is  he  to  be  paid  for  presiding  over 
the  Senate? 

(3)  On  what  fund  is  he  to  be  paid  for  presiding  over  the 
Senate? 

(4)  IIow  are  the  President  and  President  pro  tempore  of 
the  Senate  to  be  paid  for  presiding  over  the  Senate? 

(5)  Are  the  President  and  President  pro  tempore  of  the 
Senate  included  in  t he  Constitutional  limit  of  seventy-five  em- 
ployees of  the  Senate? 

e shall  take  up  the  quest  !ons  in  the  above  order. 

In  State  ex  rel.  Brat shaw  v.  hackmann  276  Lo.  600,  the  State 
Warehouse  Commissioner  had  incurred  traveling  expenses  in  making 
trips  outslue  the  State  of  Missouri*  The  auditor  refused  to  is- 
sue a warrant  In  payment  of  such  expense.  Bradshaw  sued  to  compel 
Issuance  of  said  warrant.  The  appropriation  act  against  wr-ich 
Bradshaw  contended  the  expense  was  chargeable  approprl  tea  a sum 
of  money  for  "traveling  expenses"  as  well  as  other  enumerated  pur- 
poses. In  deciding  the  question,  the  court  said,  1.  c.  607: 

" e upproach  the  examination  of  the  question 
whet  ier  the  State  Is  liable  to  pay  the  re- 
lator's account  for  traveling  expenses  in- 
curred by  him  in  going  to  and  returning  from 


LumauMTm 

OOT^KHOn  * 


on.  i'orrost  • 


area.  4,  1.43 


^ • 


. a shin  ton,  u«.  with  tiie  axiom,  sev- 
eral timos  ruled  by  u.s  to  be  fundamental, 

•that  no  officer  In  t is  State  can  pay  out 
the  money  of  the  State,  except  pursuant  to 
statutory  authorit,  authorizing  and  war- 
ranting such  payment.1  [ t te  ex  rel, 

3ybee  v.  aclaaenn,  21 6 . o.  110;  La.ar  Twp* 
v.  La.ar,  161  Lo.  171.)  The  only  exception 
to  t is  rule  (and  it  h not  In  fact  an  ex- 
ception) is  ’that  viTTenevi  r a ^.uty  or  power 
is  conferred  by  statute  upon  a public  of- 
ficer, all  necessary  autho  ity  to  make  such 
powers  fully  tfficaciouo,  or  to  render  the 
performance  of  such  duties  e_fectual,  is 
conferred  by  implication. • (State  ex  rel. 

-mbee  v.  ac:  a , . ;ra.)  inder  this  rule 

we  ,©rforce  must  look  to  the  atttutes  which 
created  the  office  of  . arehouse  Com.  is  si  oner 
and  w ich  prescribe  his  duties  for  authority 
to  maxc  our  writ  peremptory . It;  v;e  find  no 
such  authority,  either  expre ss,"”or  w dch 
arises  from  cue  i necessary  implication  as 
is  abovi  defined,  it  is  manifest  that  we  are 
vlthout  power  to  compel  respondent  to  audit 
relator’s  expense  acco  nt,  for  expenses  incur- 
red by  him  in  yoin<_  to  and  returning  from  .‘.o sh- 
in^ ton.  * • it  it  v it  ” 


After  making  these  observations,  the  court  proceedea  to  ueuon- 
.trete  how  the  are  house  ugex  iEsImer's  act  did  not  authorize  the 
commissioner  to  travel  without  the  state  and  helu  that  such  ex- 
pense c.uld  :ot  be  paid  because  there  was  no  autinrity  to  incur 
such  expense. 

In  i t:  to  ox  rel.  ybee  v.  ..ack  ann,  176  o.  110,  it  was 
contended  that  the  auditor  was  unuex*  no  duty  to  pay  on  account 
for  stenoc raphic  services  rendered  the  . tate  3oard  of  equalization, 
because:  no  authority  existed  for  hiring  such  stenographs  r.  In 
ruling  the  ,oint  the  court  said,  1,  c.  116: 

" i'b^t  question  simply  stated  is  this:  as 

the  State  oarc  of  qualization  authority 
unuor  the  law  to  employ  a steno,  rapher  c.t 
the  expense  of  the  State?  If  such  uoara  of 
qualization  (hereinafter  for  brevity,  called 
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simply  the  bos ru)  has  any  sucl  authority; 
t:  Is  authority  muot  be  bottomed  on  some 
statute,  tor  it  is  fundamental  that  no 
oi fleer  in  this  State  can  ^ay  out  the  mo  ey 
of  the  l tate  except  ursuant  to  statutory 
authority  a^thoriihv  and  warranting  such 
payment  • * •-  •••  :•  • • ••  * *" 


Then  the  court  examined  the  statutes  and  determined  that  the 
board  hsu  authority  to  employ  a stenographer  ana  hela  the  ac- 
count proper.. 

As  v/e  understand  these  holaings,  they  rule  that  before  an 
appropriation  of  funds  for  a particular  purpose  may  be  expended 
there  must  also  be  authority  granted  to  the  versons  or  body  draw- 
ing on  the  appropriation  to  incur  the  obligation  that  is  so.,  ht 
to  be  paid. 

Applying  this  rule,  it  appears  that  section  10  Article  V 
o.  the  Constitution  provides: 

"The  Lieutenant-Governor  or  the  resident 
pro  tempore  of  the  Senate,  while  presid- 
ing in  tlie  enute,  shall  receive  the  3a.ee 
compensation  as  shall  be  allowed  to  the 
Speaker  of  the  ouse  of  Represent atives • " 

Therefore,  v.'e  mutt  look  to  the  jrovislons  concerning  the  ay 
allowed  the  Speaker  of  the  -ouse  to  determine  whether  the.e  is 
authority  to  incur  this  obligation.  e find  there  is  in  Lection 
1L891  i\.  L.  i*o.  1339  which  provides: 

"The  speaker  of  tne  house  of  representa- 
tives as  such,  shall.  In  a-uition  to  his 
pe;  ulen  cs  £ member,  receive  as  ~Ts  com- 
pensatl onTor  ev  ry  day  e shall  actually 
preside,  the  sum  of  two  dollars,  to  be 
audited  and  aid  as  other  expenses  of  the 
.eneral  assembly."  (Underscoring  ours) 

Jue  to  the  enactment  of  whet  is  now  Lection  16  Article  IV  of  the 
Constitution  (Laws  1941  p.  718)  fi>ln;  the  compensation  of  members 
or  the  rener;  1 . ssi  ...:ly  ax,  ,.125.00  per  month,  that  rt  of  the 
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statute  above  underlined  is  nov;  incorrect  in  speaking  of  "per 
diem"  and  is  repealed  by  Implication,  i-owevtr,  that  does  not 
affect  the  balance  of  the  statute  and  it  is  still  operative  to 
fix  the  compensation  of  the  Speaker  at  two  dollars  (v2.00)  pdr 
day  for  being  Speaker  oi  the  house. 

It  therefore  ap;^ears  that  Section  18,  Article  V of  the  Con- 
stitution, aided  by  : ection  12391  ii,  L,  ho.  1939,  constitutes 
authority  to  incur  the  obligation  for  the  compensation  of  tile  i res- 
ident and  i resident  pro  tempore  of  the  Senate  while  residing  over 
th6  Senate  and  therefore  an  appropriation  for  that  purpose  may 
be  drawn  upon  to  pay  said  obligation  without  any  additional  leg- 
islation. 

The  foregoing  resume  also  supplies  the  answer  to  your  second 
question.  The  compensation  of  the  President  or  i resident  pro 
tempore  of  the  lenate  for  presiding  over  the  Senate  is  two  dollars 
( 3£.00)  for  each  d ay  either  shall  preside.  action  12356  R.J  . lio, 

1939  provides  in  part  that  "rhe  members  of  the  general  assembly 
and  the  president  of  the  senate  of  th  1 s state  shall  receive,  as 
compensation  for  their  services,  the  sum  of  five  dollars  per  aay 
for  each  and  every  day  they  may  serve  as  such,  J-  # «■  but  since 

said  provision,  in  so  far  as  it  relates  to  pay  of  members  has  been 
repealed  by  the  new  Lection  16,  Article  IV  of  tlie  constitution,  and 
in  so  far  as  it  relates  to  pay  of  the  .resident  of  the  Senate,  Is 
in  conflict  with  ."ection  10,  Article  V of  the  wonstitution,  we 
shall  disregard  it,  leaving  our  conclusion  a e to  the  compensation 
of  the  ^resident  and  resident  pro  tempore  resting  on  Lection  13 
of  Article  V of  the  Constitution,  as  aided  by  Lection  12891, supra. 

Relative  to  your  third  question,  it  appears  that  section 
12391,  supra,  van.cn  due  to  lection  13,  Article  V of  t:ie  Consti- 
tution, applies  to  the  resident  and  president  pro  tempore  of 
the  .enate,  provides  that  the  compensation  of  such  officers  is 
"to  oe  audited  and  .aid  as  ether  expenses  of  the  general  assembly." 
Section  12370  u.-.  „o.  1939,  then  provides: 

"When  any  * officer  * * a of  either  house 
shall  present  is  account  for  Ms  compensation, 
and  the  same  shall  have  been  allowed,  accord- 
ing to  the  rules  of  the  house  to  which  he  be- 
longs, a certificate  thereof  shall  be  grunted, 
specifying  the  amount  and  on  v/hat  account, 
anu  directing  that  the  same  be  paid  out  of  ap- 
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propriations  maae  for  the  pay  of  the  gen- 
eral assembly;  which  certificate,  in  the 
case  of  a » •*  * officer  of  the  senate, 
shall  be  signed  by  the  resident  and  at- 
tested by  the  secretary;  •••  *■  * * end 
upon  presentation  of  such  certificate  to 
the  state  auditor,  he  shall  draw  Lis  warrant 
on  the  treasurer  for  the  amount." 


This  statute  directs  that  the  President  and  resident  pro 
tempore  of  the  Senate  be  paid  out  of  "appropriations  made  for 
the  pay  of  the  general  assembly"  and  thus  fixes  the  fund  out 
of  which  they  are  to  be  paid. 

The  foregoing  statute  also  supplies  the  answer  to  the 
fourth  question,  in  that,  said  officer  , in  order  to  be  paid, 
must  present  his  account,  have  it  allowed  according  to  the  rules 
of  the  Senate,  obtain  a certificate,  signed  by  the  President  and 
attested  by  the  se  cretary  specifying  the  amount  ana  on  what  ac- 
count and  directing  that  the  account  be  paid  out  of  appropriations 
made  for  tin  pay  of  trie  general  assembly.  Upon  presentation  of 
said  certificate,  the  auditor  may  then  draw  .ds  t arrant  in  pay- 
ment of  the  account. 

Your  fifth  question  involves  Section  15a,  Article  IV  of  the 
Constitution  wi  ich  provides: 

"neither  house  of  the  General  Assembly  shall 
employ  to  exceed  in  all  75  employees,  elec- 
tive, appointive,  or  any  other,  at  any  time 
during  any  session." 

e are  of  the  opinion  that  the  President  and  President  pro  tem- 
pore of  the  Senate  are  not  to  be  included  In  computing  the  lumber 
of  employees  allowed  the  Senate.  Our  r ason  for  this  is  very 
simple.  They  are  not  employees  of  the  Senate  - they  are  officers 
and  the  above  provision  only  applies  to  employees.  That  that  is 
true  is  to  be  seen  by  the  fact  that  the  Constitution  states,  "Neither 
house  shall"  do  what?,  and  the  "what"  Is  "employ.'  . n v .c.i 

the  number  is  fixed  at  seventy-five,  they  are  describ  ed  as  "em- 
ployees." The  further  description  of  "elective,  appointive,  or 
any  other,"  operates  only  to  prevent  evasion  of  the  ban  by  chan;  e 
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in  the  method,  of  selection.  It  does  not  broaden  the  term  "em- 
ployees.'' ,e  l.ca  occasion  to  extensively  consider  the  distinction 
betv.«n  an  "oi fleer"  ana  an  "employee"  in  an  opinion  to  the  hon- 
orable Lbyd  C.  Starlc,  under  date  of  November  Q,  1937,  as  follows 
(we  copy  without  the  use  of  i aditlonal  :uotation  marks): 

A*s  chief  Justice  Larshall  in  United  States  v.  I aurice, 

2 Brock  103,  points  out  "although  an  office  is  an  employment, 
not  every  employment  Is  an  office."  The  question  as  to  the  distinc- 
tion between  a public  officer  and  a public  employee  Las  been  a 
matter  of  much  litigation  In  the  State  of  kissouri.  Judge  Leedy 
said  in  State  ex  rel.  - ickett  v.  Truman,  64  S.  u,  (2d)  135: 

"It  Ls  perfectly  apparent  that  ’employment 1 
and  ’a,  ency’  are  distinguishable  from  pub- 
lic office;  but  the  line  of  demarcation  be- 
tween them  Is  sometimes  difficult  of  per- 
ception. " 

The  Supreme  Court  of  r.entucky  in  Lexington  v.  Thompson,  250  Ky.  96, 
stated: 

"It  Is  difficult  to  f ratio  an  answer  to  the 
question  ’what  Is  the  difference  ’ L o as 
clearly  to  Indicate  the  liiae  separating 
the  two." 

therefore,  a general  rule  to  take  care  of  every  situation  cannot 
be  laid  down,  because  as  Judge  La.im  said  In  Gracey  v.  St.  Louis, 

213  Lo.  384,  "danger  lurks  In  mere  generalizations,  one  sensible 
met  od  of  determining  whet  is  an  office  Is  to  go  t o the  written 
lav;  creating  the  position  and  determining  its  duties  >:•  •>;  *." 

however,  the  courts  of  Missouri  have  in  the  numerous  cases 
defined  whet  constitutes  a public  office.  The  uefinition  Is  as 
follows : 


"A  public  office  is  the  right,  authority 
and  duty,  created  and  conferred  by  law, 
by  which  for  a given  period,  either  fixed 
by  law  or  enduring  at  the  pleasure  of  the 
croating  power,  an  individual  ls  Invested 
with  come  portion  of  the  sovereign  func- 
tions of  the  government,  to  be  exercised  by 
him  for  the  benefit  of  the  public.  The  In- 
dividual so  invested  is  a public  officer." 
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Tnis  definition  was  ap  roved  in  tute  cxrcl.  Ickott  v.  Truman 

. (2d)  195;  State  ex  rel.  ..alker  v.  -ms,  1c5  . o.  325,  531, 
332}  taut  ex  rel.  v.  Hackmann,  300  ; o.  59;  and  Easting  v. 

Jasper  County,  314  Lo.  144.  To  the  sas.i©  effect  1c  the  terse 
statement  In  State  ex  rel.  alker  v.  us,  135  Lo.  325  - "an 
officer  receives  is  authority  from  the  law  and  disc  arcs  some 
of  the  functions  of  the  government . " 

The  general  distinction  aid  most  imports  t indication 
is  whether  "the  individual  Is  Invested  with  some  portion  of  the 
sovereign  functions  of  government."  I.echem  on  mblic  Officers, 
para.  4,  states: 

"The  most  Important  characteristic  which 
distinguishes  an  office  from  an  employ- 
ment or  contract  is  that  the  creution 
and  conferring  of  an  office  Involve  a 
delegation  to  the  individual  of  some  of 
the  sovereign  functions  of  government, 
to  be  exercised  by  him  for  the  benefit 
of  the  public;  that  come  portion  of  the 
sovereignty  of  the  country,  either  legis- 
lative, executive  or  judicial,  attac  es 
for  the  tine  being,  to  bt  exercised  for 
the  public  benefit." 


The  term  "sovereignty  of  the  state"  1c  defined  in  itate  ex 
rel.  ickett  v.  Truman,  supra,  as  follows'. 


"If  specific  statutory  and  independent 
duties  are  imposed  u. on  an  ap  ointee  in 
relation  to  the  exercise  of  the  police 
powers  of  the  state,  if  the  appointee  is  in- 
vested rrlth  independent  power  In  tire  dis- 
position of  public  property  or  with  power  to 
incur  f inancial  obli  etions  u ,on  the  part  of 
the  county  or  3tate.  If  he  is  empowered  to 
act  in  tho & multitudinous  cases  involving 
business  or  political  dealings  between  indi- 
viduals and  the  public,  wherein  the  latter 
must  necessarily  act  through  an  official 
agency,  then  such  functions  are  a part  of  t he 
soverei  nty  of  the  state." 
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The  Luprerae  Court  of  Missouri  in  the  x rum  an  cate,  su  ra, 
laid  down  certain  c ritex*la  that  ould  indicate  a person  is  a 
public  officer  when  - - 

(1)  "the  giving  of  a bond  for  faithful 
performance  of  the  service  required, 

(9)  definite  duties  imposed  by  law  involv- 
ing the  exercise  of  some  .-ortlon  of  the 
sovereign  power, 

(3)  continuing  and  permanent  nature  of  the 
duties  enjoined,  and 

(4)  right  of  successor  to  the  powers, 
duties,  and  emoluments,  have  been  resorted 
to  in  determining  whether  a person  is 

an  of x leer,  although  no  single  one  is  in 
every  case  conclusive." 


Other  denotations  are  , iven  in  Gracey  v.  ft.  ~.ouis,  113 
i.o*  384,  as  follows: 

" is  oath,  his  bona,  Lis  liability  to  be 
called  to  account  as  a public  offender  for 
misfeasance  or  n^n-feasance , the  tenure 
of  is  position,  etc.,  have  been  said  to 
be  indicia  of  a public  officer.  State  ox 
rel  v.  map,  supra;  i'hroop  v . Lane  don,  40 
i ich.  681.  And  txx>  general  doctrine  is 
iuiat  the  idea  of  office  clearly  e braces  the 
ideas  of t enure , duration,  fees  or  emolu- 
ments, ri  pits  and  powers  he  v/ell  as  that 
of  outy.  5 '..ores  and  Flirases,  p.  4923." 

It  will  be  noted  that  the  courts  recognize  their  inability 
to  lay  down  the  precise  distinction  between  ubllc  o. fleers  and 
public  employees  and  have  rested  their  decisions  u -on  the  state- 
ment of  facts  resented  therein*  It  -nay  be  well  to  xote  Instances 
in  . iceourl  in  which  the  courts  ave  classified  certain  ersons  as 
public  officers  aau  t o e w.  ich  tl  ev  eve  eld  mere  e ployecs. 
iliose  who  avo  been  held  officers  arc  : a member  of  the  oard  of 
atcr  Commissioners  for  the  «ity  of  St,  Louis,  Jtafce  ex  rel  in  ate 
v,  Valle,  41  - o.  29;  the  superintendent  of  streets  of  ha  ns  as 
. ity,  2 tate  ex  ri  1.  Cannon  v.  . ay  , 106  I o.  488,  17  i . . S60;  a 
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deputy  sheriff,  ftatc  ex  rel  '.allcer  v.  Bus,  135  ~o . 325;  36  . . . 

536;  the  superintendent  of  water  works  of  Kansas  City,  Ltate  ex 
rel  Cameron  v.  Shannon,  1^3  ho.  139;  the  chief  yrdn  Inspector 
a j, pointed  by  the  Board  of  arehouse  Commissioners , ::tace  ex  rel 
Tedford  v.  Know,  195  5.  V*.  1940;  a deputy  elevator  inspector  of 
the  City  a 5t.  Louis,  Oracle  v.  Lt.  Louis,  213  . o.  384,  111  L. 
1159;  the  treasurer  of  a school  district,  State  ex  rel  school 
district  v.  darter,  118  Lo.  516;  and  notaries  public,  ilson  v. 

.1  cl,  109  &o.  260,  19  i.  .24.  Those  held  to  be  employees  are: 
the  chief  engineer  of  the  city  hall,  ^tnte  ex  rel  ..all  v.  Gray, 

91  ko.  App.  438  and  a oelinjuent  tax  attorney,  ttte  •:  1. 

Ickett  v.  irun.an,  64  S.  . (2d)  105.*  •;  « The  distinc- 

tion between  a public  officer  and  public  employee  cannot  abso- 
lutely be  defined,  fhe  most  important  characteristic  which  dis- 
tlnguis.  es  an  office  from  an  employment  is  the  delegation  and 
possession  of  sovereign  power.  Other  irfaicla  are:  (1)  tenure 
and  permanency  of  a. ties;  (2)  definite  duties  imposed  by  law; 

(3)  taking  of  oath  and  giving  of  bond;  (4)  compensation;  (0)  lia- 
bility for  misfeasance  or  non-feasance ; althou  h no  one  of  the 
above  is  conclusive  in  every  case. 

e think  the  foregoing,  as  taken  from  our  .revlous  opinion, 
furnishes  authority  for  our  statement  that  we  do  not  tiiink  the 
President  and  resident  pro  tempore  of  the  Senate  arc  to  be  in- 
cluded in  computing  the  seventy-five  employe ; s allowed  to  the 
Senate.  The  President  and  resident  -ro  ti  -re  of  the  enate 
have  all  the.  functions,  powers  and  duties,  except  the  bona,  ti.at 
are  usually  used  in  Judging  whether  a particular  position  is  an 
oifice  or  employment. 


.respectfully  subm  tted 


LAI  Rh  .C  L.  BRADS  Y 
Assistant  /ttor’iey  General 


; ? roved: 


.‘.G  l ’..chittrick 
Attorney  General 


LLB: . 


COUNTY  TREASURER:  County  Is  liable  for  premium  on  surety 

OFFICERS:  bond  where  the  officer  elects  to  give 

BONDS:  surety  bond  and  county  court  consents 

thereto . 


•iarch  9,  1943 


Mr.  J.  P.  Smith 
Prosecuting  Attorney 
Webster  County 
i-arshf ield,  Missouri 


FILED 
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Dear  Sir: 


This  Is  to  acknowledge  receipt  of  your  letter  of 
recent  date,  in  which  you  request  the  opinion  of  this 
department.  Your  letter  of  request  is  a3  follows: 


At  the  general  election  in  133f  E sley 
S.  Trantham  v/as  elected  county  treasurer 
of  this  county.  Shortly  thereafter  he 
had  a conference  with  the  county  court 
in  regard  to  the  kind  of  bond  he  should 
file.  The  salary  of  the  county  treasurer 
prior  to  that  time  had  been  *125.00  per 
month.  The  county  court  in  December,  1938 
made  an  order  that  his  salary  should  be 
C 150.00  per  month  providing  he  '.rould  file 
a surety  bond  and  pay  the  cost  of  same 
himself  ovit  of  his  increased  salary.  The 
cost  of  the  bond  was  *25.00  per  month. 

"hr.  Trantham  did  file  surety  bond  which 
ras  accepted  and  approved  by  the  court. 
After  January  1,  193J,  a new  county  court 
went  into  office  and  during  January  of 
that  year  the  new  court  made  an  order 
rescinding  the  order  of  the  fomer  court 
and  reduced  Trantham’  s salary  back  to 
£>125.00  per  month  and  refused  to  pay  the 
premiums  on  his  bond,  lie  included  the 
amount  of  his  premiums  each  year  in  his 
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annual  budget  which  was  by  the  court 
disallowed.  Trantham  is  now  contending 
that  the  county  is  liable  under  section 
3238  R.  S.  1939  for  the  premiums  on  the 
bond,  which  i'.r.  Trantham  has  already  paid. 

"Will  you  please  let  me  have  your  opinion 
as  to  whether  or  not  Webster  County,  under 
the  above  circumstances,  is  liable  for  the 
repayment  of  the  premiums,  to  Mr.  Trantham." 


Your  question  is  whether  or  not  Webster  County,  under 
the  statement  of  facts  set  forth  in  your  letter,  is  liable 
for  the  payment  of  the  premium  of  the  s\irety  bond  to  secure 
the  faithful  performance  of  the  duties  of  the  office  of 
county  treasurer,  which  premium  amounted  to  $25. 00  per  month, 
or,  $300  per  year. 

Under  Section  13795,  R.  S.  Ho.  1939,  which  was  repealed 
and  re-enacted  by  the  1937  Session  of  the  (tenoral  Assembly, 
and  found  in  Laws  of  Missouri  1937,  page  426,  it  is  provided, 
It.  S.  ho.  1939,  as  follows: 


"The  person  elected  or  appointed  county 
treasurer  under  the  provisions  of  this 
article  shall,  within  ten  days  after  his 
election  or  appointment  as  such,  enter 
into  bond  to  the  county  in  a sum  not  less 
than  twenty  thousand  dollars,  to  be  fixed 
by  the  county  court,  and  with  such  sureties, 
rosident  landholders  of  the  county,  as  shall 
be  approved  by  such  court,  conditioned  for 
the  faithful  performance  of  the  duties  of 
his  office." 


At  the  1037  Session  of  the  Genoral  Assembly,  what  is 
now  Section  3230,  R.  S.  Ho.  1939,  was  passed  (Laws  of  Missouri 
1937,  page  190)  and  provides  in  part  as  follows: 


"Whenever  •*  * any  officer  of  any  county 
of  this  state,  or  any  deputy,  appointee, 
agent  or  employee  of  any  such  officer  * 

# * shall  be  required  by  law  of  this  State, 
or  by  charter,  ordinance  or  resolution,  or 
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by  any  order  ol'  any  court  in  this 
State',  to  enter  into  any  official  bond, 
or  other  bond,  he  may  elect,  with  the 
consent  and  approval  of  the  governing 
body  of  such  * '*  county  • «•  * to  enter 
Into  a surety  bond,  or  bonds,  with  a 
surety  company  or  surety  companies, 
author' zed  to  do  business  in  the  State 
of  hissouri,  and  the  cost  of  every  such 
surety  bond  shall  be  paid  by  the  public 
body  protected  thereby." 


It  will  be  noted  that  under  the  provisions  of  Section 
13795,  supra,  the  person  elected  or  appointed  county  treas- 
urer s all,  within  ten  days  after  hJs  election  or  appoint- 
ment, enter  into  a bond  to  the  county  In  a sum  of  not  less 
than  20,009  with  such  sureties,  resident  landholders  of 
the  county,  as  shall  be  approved  by  the  county  court  for 
the  faithful  performance  of  his  duties,  however,  by  section 
3230,  supra,  which  was  enacted  at  the  sane  Session  of  the 
legislature,  it  is  provided  that  the  county  treasurer  may, 
with  the  consent  and  approval  of  the  governing  body,  which 
in  tills  instance  means  the  county  court,  olect  to  enter  into 
a surety  company  bond.  If  the  officor  electa  to  give  a 
surety  company  bond  and  tho  county  court  consents  to  the 
giving  of  such  bond  the  county  court  is  liable  for  the  pay- 
ment of  such  bond. 

This  construction  wa3  given  this  section  by  the  Supreme 
Court  of  this  state  in  the  caso  of  Hotley  v.  Callaway  County, 
149  S.  W.  (2d)  875,  at  1.  c.  877,  Y/hereln  the  court  said: 


-s-  The  legislature, no  doubt  taking 
notice  of  the  results  of  some  of  these 
during  recent  depression  periods,  con- 
sidered that  surety  company  bonds  co  Id 
give  better  protection  to  public  fund3 
in  the  custody  of  public  officers.  It, 
therefore,  authorized  such  a bond  for 
county  officers  If  the  officer  elected 
to  furnish  it  and  tho  county  court  ap- 
proved It.  It  also  recognized  tiiat  to 
require  an  officer  to  pay  the  premiums 
tlierofor  would  liavo  the  effect  of  re- 
ducing his  actual  net  compensation.  « 

A * k Jr  r ,> .•  i x v ,<■  L-  < 
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under  the  statement  of  facts  given  in  your  letter,  if 
the  County  Court  made  an  order  in  Jecenber  1930,  directing 
that  the  County  treasurer's  salary  he  *150.00  per  month, 
provided  he  would  file  a surety  bond  and  pay  the  cost  of  sane 
himself  out  of  his  Increased  salary,  and  if  the  County  Court 
consented  to  this  order  and  approved  sane,  the  County  would 
he  liable  for  the  payment  of  the  surety  bond  of  $300  per  year, 
namely,  .'25,00  per  month.  Indicated  in  the  amount  of  the  in- 
creased salary. 

You  state  that  after  the  first  day  of  January,  1939,  a 
new  County  Court  went  into  office  and  rescinded  the  action  of 
the  old  County  Court  and  reduced  the  County  treasurer’s  sal- 
ary to  .125.00  per  month  and  refused  to  pay  the  premium  on 
the  bond.  The  action  of  the  old  County  Court  by  its  written 
record,  under  the  circums tames,  in  our  opinion,  could  not  be 
rescinded  or  changed  by  the  now  County  Court. 

In  the  case  of  Aslin  v.  ->toddard  County,  106  3.  W.  1 2d) 
472,  1.  c.  476,  the  court  said: 


nJe  regard  3aid  case  of  lianley  v.  Scott 
as  in  point  and  a3  being  soundly  reasoned. 

The  county  court,  as  we  have  said,  is  a 
continuous  body.  It  represents  and  acts  for 
tho  county.  In  making  contracts  it  lay  be 
said  to  be  tho  county,  "'any  contracts, 
proper  enough  and  reasonable  as  to  the  time 
of  performance,  can  be  conceived  which,  of 
necessity,  could  not  be  fully  performed 
during  the  incumbency  of  all  of  the  judges 
in  office  at  the  time  such  contracts  were 
:.iade.  To  hold  such  contracts  invalid  and 
the  court  powerless  to  make  them  simply  be- 
cause some  members  of  the  court  ceased  to  be 
members  thereof  before  expiration  of  the 
period  for  which  the  contract  was  made  might, 
a..d  in  many  instances  doubtless  would,  put 
the  county  at  disadvantage  and  loss  in  making 
contracts  essential  to  the  safe,  prudent, 
and  economical  management  of  its  affairs.  To 
illustrate: 

"In  '..alker  v.  Linn  County,  72  Mo.  650,  the 
county  court,  through  an  appointed  agent. 


Ur.  J.  P.  ‘■’mi th 


-5- 


3-9-43 


insured  county  property  for  a 'eriod 
of  five  years.  Point  was  made,  on  de- 
murrer, that  the  court  had  no  power  to 
melee  the  contract.  This  court  held 
that  the  county  court,  under  its  statu- 
tory authority  to  ’have  the  control  and 
management’  of  the  county’s  property 
and  its  statutory  duty  to  ’ take  such 
measures  as  shall  be  necessary  to  pre- 
serve all  buildings  and  property  of  their 
county  from  waste  or  damage,’  had  the  im- 
plied authority  to  insure  the  buildings 
belonging  to  the  county.  The  contract  was 
held  valid.  * * » * » » » > » ** 


We  thin!;  that  the  above  statement  of  law  in  the  Aslin  case 
is  applicable  to  the  facts  as  set  forth  in  your  letter,  and 
if,  in  tills  instance,  the  County  treasurer,  Mr.  Tranthan, 
elected  to  give  a surety  bond  with  the  consent  and  approval 
of  the  County  Court  of  such  county  and  same  was  made  a matter 
of  record  by  the  Court,  that  same  could  not  be-  rescinded 
immediately  thereafter  by  the  new  County  Court. 


COECLUSIOH 


It  is,  therefore,  our  opinion  that  under  the  statement 
of  facts  as  given  in  your  letter  of  request, find  the  order, 
as  v/e  understand  it,  having  been  made  a matter  of  record  by 
the  old  County  Court,  the  County  is  liable  for  the  payment 
of  the  $300  surety  bond  given  by  the  County  treasurer  for  the 
year,  even  though  it  was  paid  to  the  County  treasurer  in  the 
form  of  salary,  for  the  purpose  of  paying  the  premium  on  the 
bond. 


Respectfully  submitted, 


CGVEL  R.  HEWITT 

Assistant  Attorney-General 

APPROVED: 


TToTTTcIaTTITCI 

Attorney-General 
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MOTOR  VEHICLES:  Student  operator  need  not  obtain 

chauffeur’s  license. 


arch  llf  1943 


Hot orable  olaude  0,  Smith 
Assistant  Prosecuting  Attorney 
Jackson  County 
hansas  City,  Missouri 
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Dear  Sir : 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  ^arch  10,  1943,  which  reads  as  follows: 


"On  Eebrusny  lPth,  1943  Trooper  James 
F,  Judkins  of  the  State  highway  Patrol 
arrested  Timer  n.  Pease,  4310  woodland 
St.,  Kansas  City,  Missouri  while  opera- 
ting a bus  owned  by  the  Kansas  eity  Pub- 
lic service  Co.,  at  or  near  79th  and 
ward  Parkway  in  ashington  Township, 
Jackson  County,  Missouri,  for  rot  hav  ng 
a chauffeur’s  license.  At  the  time  Pease 
was  arrested  he  was  operating  said  bus 
as  a student  operator  under  the  super- 
vision of  henry  Dackstrom,  4504  t air- 
mount  ct.,  Aansas  city,  Missouri,  who  is 
an  experienced  chauffeur  and  who  has  a 
chauffeur's  license.  The  owner  of  the  bus 
claims  backstrom  was  in  charge  of  the  bus; 
and  that  they  had  to  determine  if  Pease 
was  a comoetent  driver  before  he  could 
fill  out  an  application  and  request  a 
chauffeur's  lice> se  and  operate  their 
bus.  at  the  time  of  the  arrest  Pease 
had  a aarsas  City,  Missouri  driver's  li- 
cense #165533  issued  to  him  February 
28th,  1941  and  a Missouri  Ptate  i/river's 
license  v R-1197334  issued  to  him  ^arch 
19th,  1941. 
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"Will  you  kindly  furnish  this  of- 
fice your  opinion  regarding  whether 
the  statutory  law  of  this  State  is 
to  be  construed  to  require  a student 
operator  under  the  facts  as  above 
stated  to  have  a chauffeur's  license. 


in  reading  the  facts  set  out  in  the  above  request, 
it  first  appears  that  the  operator,  blmer  Pease, 
should  have  obtained  a chauffeur's  license,  for  the 
reason  that  under  an  opinion  rendered  by  this  office, 
on  September  22,  1939,  to  the  honorable  Ja.  es  P.  i inne- 
gan.  Prosecuting  Attorney  of  the  City  of  ot.  Louis, 
municipal  Courts  building,  we  held  tnat  it  was  an  of- 
fense a ainst  the  laws  of  tills  State  to  onerate  a commer- 
cial motor  vehicle  as  a chauffeur  without  first  obtainiig 
a chauffeur's  license.  e arc  enclosing  a copy  of  this 
opinion . 

Under  the  facts  set  out  in. your  request,  the  opera- 
tor, blmer  L.  Pease,  was  not  regularly  employed  as  a 
chauffeur  for  the  Kansas  City  Public  ervice  Company, 
but  was  merely  a student  and  acting  in  a temporary  capa- 
city. Under  a similar  state  of  facts,  the  Supreme  Court 
of  thi3  State,  in  the  ctme  of  i-riedman  v.  Maryland  Casualty 
Company,  71  S,  W,  (icd)  491,  held  that  where  a grocer's 
employee  customarily  operated  a delivery  truck  during  the 
regular  driver's  absence  he  was  not  a chauffeur,  and  not 
required  to  be  a registered  vehicle  operator  within  the 
Jiotor  Vehicle  Act.  Under  the  facts  in  the  case  a boy  be- 
tween the  age  of  sixteen  and  eighteen  merely  operated  the 
delivery  truck  during  the  regular  driver's  absence.  In 
your  case  the  Public  service  bus  was  under  the  control  of 
Henry  L.  Lackstrom,  who  was  supervising  the  student.  The 
student  being  not  regularly  employed  as  a chauffeur  came 
within  the  holding  of  the  above  case.  In  that  case,  the 
court,  at  page  496,  said: 


"At  the  time  of  the  collision,  July, 
1925,  the  Missouri  Motor  Vehicle 
Statute  (Laws  of  Missouri,  1st  Lxtra 
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Session,  1921,  pp.  76  to  107, 
inclusive)  was  in  force  ( now  consti- 
tuting chapter  41,  vol,  2,  R.  S.  bo, 
1929  t section  7758  et  seq.),  with 
such  amendmer  ts  as  have  been  made 
(Mo,  ;.t.  Ann,  Sec,  7758  et  seq,,  p, 
5178)).  A consideration  of  the  en- 
tire Motor  Vehicle  Act  will  disclose 
(it  seems  to  the  author  hereof)  that 
tiiree  kinds  of  ’operators*  of  a mo- 
tor vehicle  are  contemplated  by  the 
statute,  first , a ’Chauffeur,’  'An 
Operator  ( a ) who  operates  a motor  ve- 
hicle in  the  transportation  of  persons 
or  property,  ard  who  receives  compen- 
sation for  such  service  in  wa^es,  sal- 
ary, commission  or  fare,  or  (b)  who  as 
owner  or  employee  operates  a motor  ve- 
hicle carrying  passengers  or  property 
for  hire'  (section  3,  Laws  1st  ~xtra 
Session  1921,  p,  77);  sec uid,  a mere 
'operator'  defined  as  'any  person  who 
operates  or  drives  a motor  vehicle.' 

See  aforesaid  Session  Acts,  Sec,  3,  pp. 
77,  78.  Lower  down  or  said  page  73  a 
definition  is  ^iven  of  a 'Registered 
ooerator'  as  'an  operator,  other  than 
a chauffeur,  who  regula  ly  operates 
a motor  vehicle  ol  another  person  in 
the  course  of,  or  as  an  incident  to 
his  employment,  but  whose  principal 
occupation  is  not  the  operating  of 
such  motor  vehicle.'  Section  8 of 
said  Session  Acts,  p,  83,  has  to  do 
with  the  registration  of  every  person 
who  desires  to  operate  a motor  vehicle 
as  a chauffeur,  etc.;  and  the  person 
so  desiring  to  operate  as  a registered 
chauffeur,  upon  complying  with  para- 
graphs (a)  and  (b)  of  said  section  8, 
shall,  under  paragraph  (c)  receive  a 
metal  badge  bearing  the  words  'Regis- 
tered Chauffeur,'  etc.,  but  'no  certifi 
cate  of  registration  as  chauffeur  shall 
be  issued  to  any  person  under  the  age 
of  eighteen  years.'  Section  9 of  said 
Session  Hcta,  p.  83,  provides  for  the 
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registration  of  every  person  who 
desires  to  operate  a motor  ve>  icle 
as  a registered  operator,  ar.d  who 
complies  with  the  provisions  thereof 
shall  receive  a 'certificate  oi  regis- 
tration,' but  no  certificate  'as  a 
registered  operator  shall  be  issued 
to  any  person  under  the  age  of  eight- 
een years.' 

"Other  sections,  for  example,  sections 
12,  15,  paragraoh  (h)  of  section  29 
(pages  84,  86,  105),  and  perhaps  others, 
ha^ e provisions  relating  respectively 
to  'Chauffeurs,'  'Registered  Operators,' 
and  'Operators,'  So  thst  it  is  manifest 
that  they  are  each  in  a separate  and  dis- 
tinct class  with  different  regulations 
concerning  each  class,  and  the  only  regu- 
lation or  limitation  at  to  age  as  to 
those  who  ar  merely  'operators'  is  that 
they  must  not  be  under  16  years  of  age. 
Paragraph  (i)  of  section  27  of  said  Ces- 
sion Acts,  pp.  103,  104.  The  only  al- 
leged violation  of  law  charged  against 
the  driver  of  plaintiff's  truck  a the 
time  of  the  collision  is  that  he  was 
under  the  age  of  eighteen  years,  it 
being  conceded  that  he  was  over  six- 
teen. but  there  is  no  provision  in  the 
Motor  Vehicle  Statute  requiring  the  dri- 
ver of  said  truck,  under  the  circumstances 
shown  in  this  case,  to  be  a registered  op- 
erator and  hence  to  be  eighteen  years  of 
age.  * it  it  it  it  it  i>  . 11 


CONCLl'SlOl-. 


It  is,  therefore,  the  opinior  of  this  department,  that 
a student  operator  under  the  supervision  of  an  operator 
who  has  a chauffeur's  license  for  the  operation  of  a bus 
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belonging  to  the  Kansas  oity  Public  Service  Company  need 
not  first  obtain  a chauffeur’s  license  while  under  tem- 
porary training. 


Respectfully  submitted 


W.  J.  bURKE 

Assistant  attorney  General 


API  ROVED  Eft  : 


ROY  McKITTRICK 

Attorney  General  of  issouri 


WJB:RV» 
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WITNESS : 


Witne33  In  criminal  case  once  subpoenaed  shall 
attend  case  until  discharged.  In  change  of 
venue  witness  need  not  be  resubpoenaed. 


AND  FEES: 


May  6 , 1343 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
April  12,  1343,  in  which  you  request  our  opinion  regard- 
ing subpoenas  for  witnesses  in  criminal  cases.  Your  letter 
is  set  out  in  full,  as  follows: 


"We  request  your  official  opinion  in 
regard  to  subpoenaes  for  witnesses  in 
criminal  cases. 

”1.  If  a witness  lias  been  once  subpoena- 
ed to  appear  before  a court,  is  it  neces- 
sary for  the  court  to  make  an  order  re- 
quiring such  witness  to  appear  from  time 
to  time  and  term  to  term  thereafter  with- 
out further  subpoena,  and  if  such  witness 
shall  appear  without  such  order  of  court 
Is  such  witness  entitled  to  his  fees. 

”2.  If  a witness  has  been  once  subpoena- 
ed to  appear  before  a court  in  a certain 
county  and  a change  of  venue  is  taken  to 
another  county,  does  such  witness  have  to 
be  resubpoenaed,  where  no  recognizance 
lias  been  taken. 

"3.  If  a witness  has  been  once  subpoena- 
ed to  appear  before  a court  in  a certain 
county  and  a cliange  of  venue  is  taken  to 
another  county  Is  It  necessary  for  the 
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court  to  make  an  order  requiring 
such  witness  to  appear  in  the  court 
to  which  the  change  of  venue  is  taken, 
and  if  he  does  so  appear  without  such 
court  order,  is  the  witness  entitled 
to  liis  fees. 

"The  questions  set  forth  in  this  request 
have  arisen  in  auditing  cost  bills  and 
other  auditing  procedure  and,  as  above 
stated,  refer  to  criminal  cases.  We  re- 
quest your  official  opinion  on  the  var- 
ious points  listed." 


At  the  outset  we  are  assuming  that  no  question  is 
involved  with  respect  to  the  subpoena  itself.  We  assume 
that  in  all  the  questions  propounded  the  proper  service 
was  had  and  correct  returns  were  made  by  the  officers, 
and  the  only  matters  involved  are  whether  your  office  nay 
tax  as  costs  in  criminal  cases  the  fees  for  witnesses  in 
attendance  upon  criminal  trials  in  the  situations  set  out 
in  your  three  questions. 

A witness  must  be  regularly  subpoenaed  before  he  is 
entitled  to  his  fee.  This  result  is  reached  in  the  case 
of  Lucas  v.  Brown,  127  Mo.  App.  645,  106  S.  W.  1089.  We 
do  not  set  out  this  decision  in  full  as  it  is  quoted  else- 
where in  this  opinion.  The  chapter  in  our  Revised  Statutes 
devoted  to  criminal  costs,  and  concerning  itself  with  the 
matter  of  witnesses,  would  3eem  to  require  that  a witness 
in  a criminal  case  attend  the  case  until  he  is  discharged. 
We  refer  your  attention  to  Section  4234,  R.  S.  Mo.  1939, 
which  is  as  follows: 


"Whenever  a witness  in  a criminal  case 
lias  been  once  subpoenaed  or  recognized 
to  appear  before  any  court  or  magistrate, 
he  shall  attend  under  the  same  as  such 
witness,  from  time  to  time,  and  from 
term  to  term,  until  the  case  be  disposed 
of,  or  he  be  finally  discharged  by  the 
court  or  justice j and  he  shall  be  liable 
to  attachment  for  any  default  or  failure 
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to  appear  as  such  witness,  and  ad- 
judged to  pay  the  costs  and  such  fine 
as  the  court  may  properly  impose;  and 
no  costs  shall  be  allowed  for  any  sub- 
sequent recognisance  or  subpoena  for 
any  such  witness." 


We  also,  on  this  situation,  which  requires  that  a witness 
once  subpoenaed  to  attend  in  a criminal  case  shall  attend 
the  case  until  it  has  been  disposed  of,  call  your  attention 
to  the  decision  in  State  v.  Wright,  76  S.  W.  (2d)  459,  1. 
c.  461,  336  Mo.  135,  1.  c.  139: 


"The  gist  of  the  resistance  of  the 
state  at  the  trial  to  the  continuance 
seemed  to  be  that  hrs.  Wright  was  sub- 
poenaed to  appear  on  a day  on  which  the 
caso  was  not  on  the  docket  for  trial. 

The  record  proper  does  not  support  this 
contention  of  the  state.  Nor  should 
Ur s.  Wright  have  been  subpoenaed  anew 
for  October  3,  the  day  on  which  the  case 
finally  went  to  trial  after  days  given 
to  the  disposition  of  a motion  for  sev- 
erance, motions  to  suppress  evidence;  a 
demurrer  to  the  information,  amendments 
of  the  information,  and  the  like.  She 
having  been  duly  subpoenaed  at  her  home 
in  Excelsior  Springs  to  appear,  on 
September  22,  at  Carrollton,  the  county 
seat  of  Carroll  county,  she  became  sub- 
ject to  section  3839,  R.  S.  Mo.  1929 
( -O . ot.  Ann.,  Sec.  3839,  p.  3337) , 
which  provides:  ’Whenever  a witness  in 
a criminal  case  has  been  once  subpoenaed 
or  recognized  to  appear  before  any  court 
or  magistrate,  he  shall  attend  under  the 
3ane  as  such  witness,  from  time  to  time, 
and  from  term  to  term,  until  the  case  be 
disposed  of,  or  he  be  finally  discharged 
by  the  court  or  Justice.’" 


Hon,  Forrest  Smith 


-4- 


llay  6,  1943 


How,  devoting  ourselves  to  continuances,  we  find  that 
when  a criminal  case  has  been  continued  the  statutes  provide 
the  following  with  respect  to  the  witnesses,  as  set  out  in 
Section  4045,  R.  S.  Mo.  1939: 


"Whenever  a criminal  case  shall  be 
continued,  all  the  witnesses  in  atten- 
dance 8 hall  be  called  by  the  court, 
and  as  many  of  them  as  the  parties  may 
desire  shall  be  required  to  enter  into 
recognizance  for  their  appearance  on 
the  day  of  the  next  term  on  which  such 
case  shall  be  set  for  trial,  which  day 
shall  be  fixed  and  designated  by  the 
court  at  the  tine  the  continuance  is 
granted;  and  if  any  such  witness  shall 
fail  to  appear  in  said  court  when  so 
called,  for  the  purpose  of  being  recog- 
nized, such  witness  shall  forfeit  all 
his  fees  as  witness  in  such  cause,  and 
may  be  compelled  to  appear  by  attach- 
ment . " 


You  will  note  under  this  section  that  they  shall  be  called 
by  the  court  and  as  many  as  the  parties  may  desire  shall  be 
required  to  enter  into  a recognizance  for  appearance.  Now, 
if  any  witness  fails  to  appear  when  so  called  for  the  pur- 
pose of  being  put  under  a recognizance , such  witness  shall 
forfeit  all  his  fees.  That  portion  of  the  statute  requiring 
that  they  shall  be  called  is  mandatory  and  the  word  "may"  is 
discretionary  and  we  may  have  a situation  where  a witness 
has  not  entered  into  a recognizance  yet  he  is  still  liable 
for  an  attachment  against  him  if  lie  does  not  appear  for  trial. 

Directing  our  attention  to  those  statutes  providing  for 
fees,  their  payment  and  the  disposition  of  the  same  we  find 
in  Seotions  13420  and  13421,  R.  S.  Ho.  1939,  all  of  the  pro- 
visions upon  this  question.  We  do  not  set  out  these  sections 
because  of  their  length,  but  cite  them  for  your  convenience. 

How,  looking  to  an  answer  to  the  question  as  to  when  a 
witness  attends  "under  subpoena"  we  find,  in  the  decision  of 
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Wilson  v.  The  St.  Louis,  K.  and  N.  W.  Ry.  Co.,  53  SI o.  App. 
342,  1.  c.  344,  the  following: 


"The  question  involves  the  construction 
of  the  statute  pertaining  to  the  fees 
of  witnesses.  That  portion  of  section 
5003,  Revised  Stat’utes  of  1889,  which  is 
pertinent,  reads:  * Lach  witness  shall 
he  examined  on  oath  by  the  court,  or  by 
the  clerk  when  the  court  shall  so  order, 
or  by  the  Justice,  as  the  case  may  be,  as 
to  the  number  of  days  of  his  actual  neces- 
sary attendance,  unci  or  subpoena  or  recog- 
nizance, and  the  number  of  miles  necessar- 
ily traveled.’ 

"The  question  is,  did  the  witnesses  attend 
the  trial  in  obedience  to  a subpoena?  If 
so,  they  are  entitled  to  mileage.  While 
the  statute  does  not  provide  for  acceptance 
of  service  of  a subpoena,  we  know  of  no 
good  reason  why  a witness  could  not  dispense 
with  the  legal  forms  of  service.  In  Pennsyl- 
vania it  was  expressly  decided  that  he  could. 
Fereo  v.  Strome,  1 Yeater  (Pa.)  303.  A sub- 
poena Ts  not  directed  to  an  officer,  but  to 
the  witness  himself . 

"In  the  case  of  Hers on  v.  Railroad.  18  Mo. 
App.  439,  subpoenas  were  not  issued.  The 
witnesses  attended  the  trial  at  the  request 
of  the  defendant.  The  Kansas  City  Court  of 
Appeals  held,  and  we  think  properly,  that 
the  attendance  of  the  witnesses  in  that  case 
was  purely  voluntary,  and  that  they  were  not 
entitled  to  claim  mileage.  But  this  cannot 
be  said  of  witnesses  who  have  accepted  ser- 
vice of  subpoenas.  Attendance  by  them 
should  be  regarded  as  in  obedience  to  or 
'under  subpoena.*  And  we  think  this  is  true, 
although  the  witnesses  live  more  than  forty 
miles  from  the  place  of  trial,  and  the  legal 
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fees  have  not  been  tendered  or  paid. 
The  right  to  have  fees  paid  in  ad- 
vance may  also  be  waived." 


Referring  again  to  Section  13421,  R.  S.  Mo.  1939, 
previously  cited  but  not  set  out,  which  provides  that  a 
witness,  upon  application  for  allowance  of  fees,  shall  be 
put  under  oath  by  the  clerk  as  to  the  truth  of  the  facts 
contained  in  the  entry  on  the  cleric’s  records,  we  find  a 
decision  sustaining  the  proposition  that  before  a cleric 
can  tax  per  diem  and  mileage  of  a witness  the  latter  must 
make  oath  to  the  truth  of  the  record  entry.  See  Veidt  v. 
Railway  Co.,  109  Mo.  App.  102,  1.  c.  103  for  the  following 
quotation: 


"The  question  thus  arising  i3,  whether 
or  not  the  fees  of  the  witness  so  allowed 
were  taxable  against  the  defendant  as 
costs  in  the  case.  At  common  law  no  re- 
covery of  costs  was  allowable,  and  when 
statutes  were  passed  authorizing  their 
allowance  they — the  statutes — were  always 
strictly  construed.  State  ex  rel.  v. 

Seibert,  130  Mo.  1.  c.  213,  and  cases 
there  cited.  And  this  rule  of  statutory 
construction  obtains  in  this  State.  Steele 
v.  Wear,  54  Mo.  531;  Shed  v.  Railroad,  67 
Mo.  687;  Sinclair  v.  Railroad,  74  Mo.  App. 
500;  Houts  v.  McCluney,  102  Mo.  13;  Thompson 
v.  Elevator  Co.,  77  Ho*  520;  St.  Louis  v. 
Heintz,  107  Ho.  611;  Hoover  v.  Railroad, 

115  Mo.  77;  State  ox  rel.  v.  Oliver,  116  Mo. 
108;  State  ex  rel.  v.  Seibert,  130  Ho.  202. 

"Applying  this  rule  to  the  case  before  us, 
and  we  must  conclude  that  as  the  witnesses 
were  not  first  sworn  to  the  truth  of  the  fee- 
book  entry  by  the  clerk,  he  was  neither 
authorized  to  allow  the  fees  for  which  they 
applied,  nor  to  tax  the  amount  thereof  as 
costs  in  the  case.  The  Judgment  of  the  court 
denying  the  defendant's  motion  cannot  be  up- 
held." 
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Looldng  now  to  Lucas  v.  Brown,  127  Ho.  App.  645,  1. 
651,  the  court  said: 


”It  would  seen  too  plain  for  serioi;s 
discussion  that  in  order  for  the  fees 
and  mileage  of  a witness  and  the  fees 
of  the  clerk  and  sheriff  for  issuing 
and  serving  a subpoena  to  bo  legally 
taxed  as  costs  in  the  case,  it  must  be 
made  to  appear  that  the  attendance  of 
the  witness  was  compulsory  and  not  vol- 
untary and  that  the  provisions  of  sec- 
tions 3259  and  3260  of  the  statutes 
above  quoted  havo  been  satisfied.  The 
only  method  for  compelling  the  atten- 
dance of  the  witness  is  that  provided 
in  section  4661,  Revised  Statutes  1899. 

’ In  all  cases  where  witnesses  are  re- 
quired to  attend  the  trial  in  any  cause 
in  any  court  of  record,  the  summons 
shall  be  issued  by  the  clerk  of  the 
court  wiierein  the  matter  Is  pending,  or 
by  some  notary  public,  or  justice  of  the 
peace  of  the  county  wherein  such  trial 
shall  be  Ixad,  stating  the  day  and  place* 
when  and  where  the  witnesses  are  to  ap- 
pear.* The  section  following  requires 
that  the  summons,  or  subpoena  as  it  is 
called,  ’shall  contain  the  names  of  all 
witnesses  for  whom  a stun,  ions  is  required 
by  the  same  party,  in  the  same  cause,  at 
the  same  time,  who  reside  In  the  sane 
county,  and  may  be  served  in  any  county 
in  the  State.'  The  manner  in  which  the 
subpoena  may  be  served  Is  prescribed  in 
section  4671:  ’Subpoenas  shall  be  directed 
to  the  person  to  be  summoned  to  testify  and 
may  be  served  by  the  sheriff,  coroner, 
marshal  or  any  constable  in  the  county  in 
which  the  witnesses  to  be  summoned  reside 
or  may  be  found,  or  by  any  disinterested 
person  who  would  be  a competent  witness  In 

the  cause,  and  the  sheriff,  coroner,  nar- 
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3 al  or  c unstable  of  any  county  nay 
s or vo  any  subpoena  issued  out  of  any 
court  of  record  of  their  county,  in 
term  tine,  in  any  county  adjoining 
tliat  in  which  t:ie  court  Is  being  held.' 


The  statutory  provisions  leaving  to  do  with  subpoenas 
are  cited  at  this  point  for  convenience  only.  They  '.nay  bo 
found  at  Sections  1097,  1800  and  1008,  R.  S.  ho.  103 J,  and, 
under  tills  latter  section  we  find  authority  for  the  proposi- 
tion that  where  a subpoena  was  not  lawfully  Issued  a witness 
is  entitled  to  his  per  diem  fee  onl  . This  may  be  found  in 
a decision  of  the  .ansas  City  Court  of  Appeals  in  .night  v. 
Donnelly,  135  Mo.  App.  105,  1.  c.  107,  as  follows: 


"A3  no  instructions  were  a3  :ed  or  given, 
strictly  speaking,  there  is  nothing  be- 
fore the  court  to  review,  on  the  merits 
of  the  cash.  It  may  be  said  however, 
that  tho  action  of  the  court  should  be 
approved.  The  attendance  of  the  witness 
was  purely  voluntary.  ’A  subpoena  Is  a 
process  of  court  a :d  must  be  issued  in 
the  manner  prescribed  by  the  statute.  It 
must  contain  the  nanes  of  the  witnesses 
to  whom  it  is  directed  and  be  signed  by 
the  clork  and  attested  by  the  seal  of  his 
office.’  (Lucas  v.  Brown,  127  IIo.  App. 
G45.)  The  so-called  subpoena  was  not  such 
because  it  was  iot  signed  by  the  clerl:  or 
one  of  his  deputies,  which  is  an  aboolute 
requirement  of  the  statute;  therefore,  the 
witness’  attendance  was  voluntary  and  she 
wa3  entitled  to  a feo  only  for  attendance 
while  testifying.  Affirmed.  All  concur." 


•<e  do  find  in  tho  statutes,  at  Sections  4229  and  4230, 

K.  S.  o.  1939,  certain  provisions  requiring  the  endorsement 
of  na  03  on  the  Indictment  or  inf  or  at  ion  and  the  furt.'ior 
provision  that  the  circuit  jud-e  and  prosecuting  attorney 
shall  certify  on  the  foo  bill  tixe  na:i03  of  witnossos  entitled 
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to  fee3  and  mileage. 

Taking  up  the  situation  where  a cause  is  removed  from 
one  county  to  another,  wo  look  to  the  statutes  for  the  pro- 
visions in  these  situations  and  we  find  authority  for  the 
statement  that  witnesses  shall  attend  the  trial  in  cases 
of  removal  from  tho  original  county,  at  Section  4032,  R.  S. 
Ho.  1939,  which  read3  as  follows: 


"The  defendant  and  all  witnesses  and 
others  who  shall  have  entered  into  any 
recognizance  to  attend  the  trial  of  such 
cause,  having  notice  of  the  removal 
thereof,  shall  he  hound  to  attend  at  the 
time  and  place  of  trial,  in  the  county 
to  which  the  cause  is  removed,  and  a 
failure  to  do  so  shall  he  deemed  a breach 
of  recognizance." 


Y<e  are  now  concerned  with  the  provisions  as  to  the 
kind  and  character  of  notice  to  witnesses  in  the  event  of 
an  order  of  removal  of  a cause.  It  would  seem  that  the 
order  of  removal  is  all  the  notice  the  witness  is  entitled 
to  receive,  according  to  our  statutes.  This  is  covered  in 
Section  4033,  R.  3.  Ho.  1939,  as  follows: 


"»/hen  the  order  of  removal  is  made  in 
tern,  it  shall  be  deemed  a notice  to  every 
person  who  shall  have  entered  into  a recog 
nizacce  to  appear  at  such  term;  in  other 
cases  the  notice  shall  he  in  writing, 
signed  by  the  prosecuting  attorney  or 
clerk  of  the  court,  and  served  on  the 
person  so  recognized,  in  the  manner  pro* 
vided  by  law  for  serving  notices." 


he  have  further  noted  that  under  Section  4234,  R.  S.  Ho. 
1939,  a witness  shall  attend  the  case  until  discharged.  We 
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cite  this  section  but  dp  not  quote  it  because  it  lias  beer- 
written  in  detail  above.  Section  4023,  R.  S.  Mo.  1339, 
prescribes  in  detail  how  the  order  Tor  removal  is  to  be 
entered,  and  we  have  already  noted  that  a change  of  venue 
cannot  bo  r.iade  until  such  order  lias  complied  with  this  sec- 
tion and,  further,  we  have  indicated  that  this  order  of  re- 
moval is  deemed  notice  to  every  person  who  sliall  have 
entered  into  a recognizance.  It  would  seem,  therefore,  that, 
the  court  having  complied  with  all  requirements  relating  to 
a removal  of  a cause,  all  parties  involved  in  the  criminal 
prosecution  have  notice;  arid,  since  we  have  already  found 
that  a witness  sliall  attend  the  trial  either  in  the  original 
county  or  the  county  to  which  removed,  there  is  no  situation 
where  he  nay  appear  without  properly  being  subpoenaed,  assum- 
ing* as  we  did  in  the  first  paragraph,  that  the  question  of 
the  subpoona  is  not  involved. 

Before  reaching  a conclusion  we  wish  to  point  out  that 
tlie  accused  lias  the  right  of  compulsory  process  and  tills  is 
guaranteed  him  under  our  Constitution,  Article  II,  Section 
22,  page  71c.  And,  further,  the  circuit  court  has  Inherent 
power  in  criminal  cases  to  compel  attendance  or  the  produc - 
tion  of  witnesses  and  we  cite  as  authority  Article  VI, 

Section  22,  Missouri  Constitution;  State  ex  rel.  Rudolph  v. 
Ryan,  38  S.  It.  (2d)  717,  327  Ho.  720;  and  Ex  parte  L'armaduke, 
4 S.  W.  91,  91  Mo.  228,  60  Am.  Rep.  250. 


CONCLUSION 


From  the  above  and  foregoing  we  conclude  that  a witness 
once  subpoenaed  In  a criminal  case  shall  attend  that  case 
until  the  case  is  ended  and  lie  Is  discharged.  Further,  that  » 
no  court  order  other  than  the  removal  order  Is  necessary. 

That  the  removal  order  is  notice  to  the  defendant,  the  witnesses 
and  others,  of  the  removal,  and  no  further  *_rder  is  necessary. 
That  upon  a change  of  venue  a witness  once  subpoenaed  need  not 
be  resubpoenaed  where  no  recognizance  is  taicen. 

Respectfully  submitted. 


l.  i.  morris 

APPROVED:  Assistant  Attorney-General 
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Hon.  J.  i*.  Smith 
Prosecuting  attorney 
Webster  County 
Marshfield,  Issouri 


hear  ; r.  Smith: 


The  At tomoy -General  v/iahes  to  acknowledge  receipt 
of  your  letter  of  ilay  7,  1943,  in  which  you  request  on 
opinion  of  this  Lepartment.  Your  request  for  an  opinion, 
omitting  caption  and  signature,  is  as  Toilers : 

nA  school  houae  and  grounds  of  a 
district  that  is  voted  into  a con- 
solidated district  - who  has  the 
right  to  soil  building  and  grounds 
that  was  owned  oy  the  district  and 
how?” 

rhere  seems  to  be  no  direct  statute  whicn  specifics!  ly 
provides  for  the  disposition  of  the  property  of  a school  uis- 
trict  which  has  boen  annexed  to  a consolidated  school  district. 
However,  by  referring  to  several  sections  of  the  statute  wo  can 
arrive  at  a solution  to  your  problem. 

o first  wish  to  cite  you  to  Lection  10497,  H.  i . i.!o. 
1939,  which  provides  as  follows: 

henover  by  reason  of  the  formation 
of  any  consoliaated  school  district  a 
portion  of  the  territory  of  any  school 
district  ha 3 eean  incorporated  in  the 
consolidated  district,  the  inhabitants 
of  tiie  regaining  parts  of  the  districts 
shall  proceed  in  accordance  with  section 
10486,  providing  for  the  annexation  to 
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city  school  districts  and  the  consoli- 
dated district  shall  bo  governed  by  the 
same  provisions  a3  govern  city  school 
districts  in  such  cases.  The  inhabi- 
tants of  the  remaining  parts  of  the  dis- 
tricts may  also  annex  thomselves  to  any 
other  adjoining  district  or  districts  by 
filing  a petition  asking  to  bo  ao  annexed 
with  the  clerk  or  clerks  of  the  district 
or  districts  to  which  they  desire  to  be 
annexed  and  by  also  filing  a copy  of  all 
such  petitions  with  the  clerk  of  the 
county  court:  Provided,  that  in  the  for- 
mation of  any  consolidated  school  district, 
as  provided  in  thie  article,  no  district 
shall  be  divided  unless  the  part  left 
3hall  contain  at  least  eight  square  miles 
of  territory  and  twenty  children  of  school 
ago,  or  an  asse-sod  valuation  of  fifty  thou- 
sand dollars  and  twenty  children  of  school 
age." 

Aa  can  oe  seen  from  the  above  quoted  statute  direct 
reference  is  made  to  parts  of  a school  district  which  havo  not 
bean  incorporated  in  tho  formation  of  a now  consolidated  school 
district.  It  will  further  bo  noted  that  such  re^iaining  parts 
of  the  school  district  may  oe  annexed  to  the  consolidated  dis- 
trict in  accordance  with  the  provision  of  Section  10486,  k.  S, 
Mo.  1939.  Furthermore,  it  is  provided  in  this  section  that  the 
consolidated  school  district  shall  be  govomed  <ay  tho  same  pro- 
visions a3  govern  city  school  districts  in  such  cases.  There- 
fore it  is  necessary  that  wo  inspect  Section  10486,  supra. 

action  10436  rofers  to  tho  annexation  to  school  districts 
when  corporate  limits  are  extended,  ante  will  not  ale.  us  In 
arriving  at  the  power  of  disposition  of  tho  school  property  of 
the  annexed  school  district.  However,  since  boot ion  10497, 
supra,  states  that  the  consolidated  districts  shall  be  governed 
by  the  same  provisions  as  govern  city  districts  in  such  cases, 
re  will  next  inspect  Section  10484,  k.  3.  Ho.  1939,  which  is 
entitled  "Annexation  to  tom  and  city  districts,"  and  which 
section  provides  as  follows: 

"'.honever  an  ontiro  school  district, 
or  a part  of  a district  adjoining  any 
city,  town  or  village  school  district, 
desires  to  be  attached  thereto  for 
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school  purposes,  upon  the  reception 
of  a potition  setting  forth  such  fact 
ana  signed  oy  ten  qualified  voters  of 
such  district,  the  board  of  directors 
thereof  shall  order  a special  meeting 
for  said  purpose  by  giving  notice  as 
required  by  section  10418,  Should  a 
majority  of  the  votes  cast  favor  such 
annexation,  the  secretary  shall  cer- 
tify the  fact,  with  a copy  of  the  record, 
to  the  board  of  said  district  and  to  the 
board  of  said  city,  town  or  village 
school  district;  thereupon  the  board  of 
such  city,  town  or  village  district  shall 
meet  to  consider  the  advisability  of  re- 
ceiving such  territory,  and  should  a 
majority  of  all  the  memoers  of  said  board 
favor  such  annexation,  the  boundary  lines 
of  such  city  or  town  school  district  shall 
from  that  date  be  changod  so  as  to  include 
said  territory,  and  said  board  shall  im- 
mediately notify  the  clerk  of  said  dis- 
trict which  has  oeen  annexed,  in  whole  or 
in  part,  of  its  action.  In  case  an  entire 
district  is  thus  annexed,  all  property  and 
money  on  hand  thereto  belonging  shall  im- 
mediately  pass  into  the  possession  of  the 
board  of  said  city  or  town  school  district; 
but  should  only  a part  of  a district  be 
annexed  thereto,  said  part  shall  relinquish 
all  claim  and  title  to  any  part  of  the 
school  property  and  money  on  hand  belong- 
ing to  said  original  district,  and  that 
portion  of  the  district  renal,  ning  must  con- 
tain within  its  limits  thirty  children  and 
thirty  thousand  dollars  assessed  valuation, 
or  thirty  children  and  nine  square  miles 
of  territory.  The  voting  at  said  special 
school  meeting  s.iall  be  by  oa.  lot,  as  pro- 
vided for  in  section  10467,  and  the  ballots 
sliall  be  *for  annexation*  and  *against 
annexation, * when  the  whole  district  is  to 
be  annexed,  but  if  only  a part  is  to  be 
annexed,  the  ballots  shall  road  *for  release* 
and  ‘against  release. »" 
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Attention  is  called  to  the  provision  in  the  statute 
above,  that  where  an  entire  district  (which  apparently  is  the 
instant  case)  is  annexed  to  any  city,  town  or  village  school 
district,  that  all  property  and  money  on  hand  thereto  oelong- 
ing,  shall  immediately  pass  into  the  hands  of  the  annexing 
district.  In  other  words,  in  the  instant  case  when  the  scnool 
district  was  annexed  by  the  consolidated  school  district,  all 
of  the  property  or  money  oelonging  to  such  annexed  district 
immediately  became  the  property  of  the  consolidated  district. 
Therefore,  the  board  of  directors  of  such  consolidated  school 
district  wilx  have  the  management  and  control  over  such  newly 
acquired  property.  As  to  the  right  of  the  directors  of  such 
consolidated  scnool  district  to  dispose  of  such  property,  we 
will  cite  you  to  the  case  of  Crow  v.  Consolidated  School  Dis- 
trict No.  7,  36  S.  V,.  (2d)  676,  1.  c.  678,  in  which  we  find 
the  following  language  of  the  court: 

J' >3ut  the  power  to  establish  schools 
necessarily  carries  with  it  the  power 
to  abandon  other  schools  no  longer 
required,  and  said  section  confers  upon 
the  board  the  power  to  dispose  of  such 
property." 

In  the  decision  above  the  court  also  made  the  following  state- 
ment s 


"But  in  our  opinion  lection  11241  (R. 

£•  Mo.  1919)  was  really  intondod  to 
give  to  the  board  of  education  in  con- 
solidated school  districts  full  power 
in  the  matter  of  selecting  schoolhouse 
sites  or  changing  sites  whenever,  in 
their  judgment,  such  change  should  be- 
come necessary."  (Citing  cases.) 

The  above  quotation  is  cited  in  this  opinion  for  the 
purpose  of  showing  that  the  court  in  the  Crow  case  felt  that 
Section  11241,  R.  ..  Mo.  1919,  would  apply  in  this  case.  ac- 
tion 11241,  R.  2.  Mo.  1919,  is  now  known  as  faction  10471,  R.  S. 
,o.  1939.  Such  section  prescribes  the  following: 

"’'.hen  the  demands  of  the  district  re- 
quire more  tnan  one  public  school 
building  therein,  the  board  shall,  as 
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soon  as  sufficient  funds  have  been  pro- 
vided therefor,  establish  an  adequate 
number  of  primary  or  ward  schools,  cor- 
responding in  grade  to  those  of  other 
public  school  districts,  and  for  this 
purpose  the  board  shall  divide  the  school 
district  Into  school  wards  and  fix  the 
boundaries  theroof,  and  the  ooard  shall 
select  and  procuro  a site  in  each  newly 
formed  ward  ana  erect  a sultaole  school 
building  thereon  and  furnish  the  same; 
and  the  _>oard  may  also  establish  schools 
of  a higher  grade,  in  which  studies  not 
enumerated  in  section  10627  iaa>  oe  pur- 
sue ; and  whenever  there  is  within  the 
district  any  school  property  that  is  no 
longer  required  for  the  use  of  the  dis- 
trict, the  board  is  hereby  authorized  to 
advertise,  sell  and  convey  the  same, 
and  the  proceeds  derived  therefrom  sliall 
be  placed  to  the  credit  of  the  building 
fund  of  such  district#" 

As  will  be  noted  from  the  last  clause  in  the  above 
statute,  the  ooard  of  the  consolidated  school  district  is 
authorized  to  advertise,  sell  and  convey  property  in  the 
school  district  which  is  no  longer  required  to  be  used  by  such 
district. 


Under  the  statutes  and  case  cited  in  the  above  opinion 
we  are  of  the  opinion  that  the  board  of  directors  of  a consoli- 
dated district  which  has  annexed  another  district,  has  the  power 
and  authority  to  dispose  of  such  proporty  if  it  is  no  longer 
needed  for  school  purposes  in  such  consolidated  district# 


Conclusion 


Therefore,  it  is  the  opinion  of  this  Department  that 
the  board  of  directors  of  the  consolidated  district  which  has 
annexed  another  district,  has  the  right  to  sell  the  building  and 
grounds  that  were  ownea  oy  the  district  annexed,  provided  such 
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proparty  is  no  longer  required  to  be  used  b;>  the  consolidated 
school  district. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 

Assistant  Attorney -General 


APPRO V D: 


ROY  UcLITTRICK 

Attorney-  General 


JSP :EG 


PENCI s : Division  lences  between  cemeteries  ana  It  ids  owned 
DIVISION  : oy  private  inalviauals  subject  to  statutes  relating 
CUbETEkIES : to  division  fences. 


Lay  13,  1943 


Hon.  J.  P.  Smith 
Prosecuting  Attorney 
ebster  County 
Larshfield,  Li a sour I 

bear  Sir: 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  statement  and  request: 

"Where  an  acre  of  more  of  ground  under  deed 
to  Church,  or  some  organization,  for  Ceme- 
tery purposes,  and  the  owner  of  the  land 
around  the  cemetery  ground  pastures  the  land 
and  lets  the  stock  run  0:1  the  land  used  as  a 
cemetery. 

"Who  has  to  fence  the  cemetery  ground  to  keep 
the  Cemetery  ground  being  pastured  the  owner 
of  stock  ana  land  around  the  cemetery,  or  the 
owner  of  the  cemetery? 

"And  if  the  ground  is  used  as  a cemetery  no 
deed  havin<,  been  mate  to  any  one  for  the 
cemetery,  who  should  fence  it9" 

In  our  research  we  do  not  find  any  statute  applying 
especially  to  division  fences  bounding  cemeteries. 

Section  15262  makes  provision  for  seouring  family 
burying  grounds.  Section  15263  gives  county  courts  control 
of  such  grounds  and  makes  provision  against  trespassin^  on 
such  grounds,  but  nothing  is  stated  in  these  statutes  with 
reference  to  division  fences. 

The  common  law  rule  on  division  fences  was  applic- 
able in  cases  such  as  you  submit  prior  to  the  enactment  of 
our  statutes  on  division  fences.  In  the  case  of  LcLean  v. 
Berkabile,  123  Ko.  App. , 647,  652,  the  court  stated  the  rule 
as  follows: 
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"In  such  cases,  where  no  division  fence 
has  been  established  between  the  farms, 
either  under  the  provisions  of  chapter 
28,  devised  statutes  1899,  or  by  the 
agreement  of  the  parties,  the  common  law 
rule  prevails  and  each  proprietor  is  re- 
quireu  to  confine  his  domestic  animals 
to  his  own  land  ana  is  liable  to  his 
neighbor  for  any  damages  sustained  from 
their  escape  to  the  land  of  the  latter. 

■a  * 

Lection  14574  R.  S.  iilo.,  1939,  provided  as  follows: 

"V.henever  the  fence  of  any  owner  of  real 
estate,  now  erected  or  constructed,  or 
which  shall  hereafter  be  erected  or  con- 
structed, the  same  being  a lawful  fence, 
as  defined  by  sections  1456S  and  14570, 
serves  to  enclose  the  land  of  another, 
or  which  shall  become  a part  of  the  fence 
enclosing  the  lands  of  another,  on  demand 
maae  by  the  person  owning  such  fence,  such 
other  person  shall  pay  the  owner  onehalf 
the  value  of  so  much  thereof  as  serves  to 
enclose  his  land,  and  upon  such  payment 
shall  own  an  undivided  half  of  such  f ence . 11 

The  court  in  t .e  LcLean  v.  Berkabile  case,  supra,  in 
construing  the  section  said  at  1.  c.  652: 

"Under  the  statute,  chapter  28,  Revised 
Ltatutes  1899,  either  proprietor  may  com- 
pel the  establishment  and  maintenance  of 
a lawful  fence  ana  provision  is  made  for 
the  division  of  such  fence  between  the 
parties  for  the  p. rpose  of  repaire  and  it 
has  b.  en  held  that  a division  fence  may  be 
brought  under  the  terms  of  the  statute  by 
the  agreement  of  the  parties  on  the  obvious- 
ly correct  principle  that  a proprietor  may 
do  by  voluntary  agreement  that  which  his 
neighbor  may  compel  him  to  do  by  law. 

(Mackler  v.  Cramer,  32  Mo.  App.  542.)  Eut 
to  constitute  a aivisi  n fence  within  the 
purview  of  tbe  statute,  whether  or  not 
such  fence  be  the  subject  of  a contract 
between  the  parties,  it  must  be  located 
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along  the  boundary  line  (Sims  v.  Field, 

74  Ko.  139),  and  must  confonn  to  the 
specifications  prescribed  in  the  statute. 
(Secs.  3294,  3295.)” 


From  sources  outside  your  request,  we  have  ascer- 
tained that  ebster  County  has  adopted  the  stock  law. 

CONCLUSION 

From  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  if  no  division  fence  has  been  established 
between  the  cemetery  and  privately  owned  lands,  then  the 
common  law  rule  applies  and  the  proprietor  owning  the  pri- 
vate lan-s  would  be  required  to  confine  his  domestic  animals 
to  his  own  land,  and  a failure  to  do  would  subject  him 
to  damages  for  their  trespassing  on  cemetery  grounds  thereto 
adjoining. 

respectfully  submitted. 


TYRE  7..  BURTON 

Assistant  Attorney  General 

APPROVED: 


RoY  kcKtTTRICK 
Attorney  General 

TWB/mh 


TAXATI ON 

COLLECTOR ' S SETTLEMENT 
COUNTY  COURT: 


County  Court's  procedure  in  making 
settlement  with  collector  on  delinquent 
lists . 


Kay  14,  1943 


Mr.'  Ramey  3mith 

Clerk  of  the  County  Court 

Ava,  Missouri 

dear  Mr.  Smith: 


FILED 

f3 


This  is  in  reply  to  your  letter  of  recent  date  where- 
in you  submit  the  following  questions: 

"1.  What  lists  should  Collector  file  with 
County  Court?  Suoh  as  Out  Lawed,  Erroneous. 

Please  enumerate. 


"2.  What  action  should  Court  take  in  case 
where  Collector  has  not  required  merchant 
to  fill  Mercants  Bond,  Merchant  has  not 
paid  his  tax,  and  the  Collector  asks  Court 
to  accept  or  give  credit  for  the  amount  as 
erroneous  assessment? 


”3.  What  action  should  Court  take  where 
Collector  asks  Court  to  gj^ve  credit  as  Cut 
Lawed  Pereonal  the  Personal  Tax  of  Numerous 
tax  payers  whom  the  Court  know  of  their  own 
personal  knowledge  would  have  to  pay  if 
proper  action  to  collect  said  tax  by  Collec- 
tor had  been  taken  but  where  no  suits  to 
collect  same  have  been  instituted  by  Collec- 
tor?" 

We  find  that  in  the  first  instance,  the  collector  is 
charged  with  certain  taxes  which  are  extended  on  the  books  by 
the  county  clerk.  Under  Sec.  11048,  R.  3.  Mo.,  1939,  the 
county  clerk  extends  the  taxes  which  have  been  levied  on  the 
assessments  shown  on  the  assessor's  books.  Then  under  Sec. 
11049,  R.  S.  Mo.,  1939,  the  clerk  makes  a complete  statement 
of  the  assessment  and  taxes  which  have  been  charged  on  the 
books.  This  statement,  after  having  been  recorded,  is  for- 
warded to  the  State  Auditor. 

Under  Sec.  11052,  R.  S.  Mo.,  1939,  the  collector  gives 
his  receipt  for  these  books  with  the  amount  of  taxes  stated 
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therein  and  the  collector  la  then  charged  with  the  whole 
amount  of  taxes  on  such  books. 

Under  Sec.  11053,  R.  S.  Mo.,  1939,  the  collector  also 
subscribes  to  a receipt  for  the  tax  books  endorsed  on  the 
aggregate  abstract  thereof,  ^nis  abstract  with  the  collector’s 
receipt  endorsed  thereon  and  properly  certified  is  forwarded 
to  the  State  Auditor. 

Undor  Sec.  11056,  R.  S.  Mo.,  1939,  the  collector  is 
required  to  give  a bond  for  the  faithful  performance  of  his 
duties  as  required  by  law,  and  that  he  will  faithfully  and 
punctually  collect  and  pay  over  all  state,  cotin ty  and  other 
revenue  for  the  f*our  years  next  ensuing  the  first  day  of  March 
thereafter. 

In  State  ex  rel.  Rice,  et  al.  v.  Powell,  44  ko.  436, 
it  was  held  that  an  action  on  the  bond  of  the  collector  was 
the  proper  procedure  against  the  officer  for  wrongful  acts 
of  such  officer.  Following  this  authority,  if  the  officer 
fails  to  punctually  and  faithfully  collect  the  taxes  charged 
on  the  books,  then  an  action  on  the  bond  of  the  official  is 
in  order. 


In  Vol.  61,  C.  J.,  P.  1023,  Sec.  1325,  the  rule 
applicable  here  is  stated  as  follows: 

"A  tax  collector  may  be  held  liable  not 
only  for  his  actual  collections  but  also 
for  taxes  which  he  might  have  collected 
by  due  diligence  and  by  the  employment 
of  such  legal  remedies  as  are  within 
his  authority.  Including  the  penalties 
charged  against  delinquent  taxpayers  for 
their  delay  and  interest  on  the  amount 
chargeable  to  the  collector  from  the 
time  of  a demand  on  him.  This  Is  true 
notwithstanding  difficulty  in  collecting 
within  the  time  prescribed  by  law  or  an 
alleged  Irregularity  in  prior  proceedings 
which  presented  no  actual  or  legal  ob- 
stacle to  collection.  ********" 

Vci L 61,  C.  J. , p.  1034,  Sec.  1339,  also  states  the  rule  as  to 
the  liability  of  bondsmen  as  follows: 

"Failure  of  a tax  collector  to  collect 
the  legal  taxes  within  the  time  required 
by  law  Is  a breach  of  the  condition  of 
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hi a bond  for  whioh  hi a aureties  are 
liable,  at  least  to  the  extent  of  auch 
taxes  as  were  lost  through  hie  remiss- 
nesa  or  neglect,  and  where  no  reason, 
valid  in  law,  for  failure  to  collect 
is  shown;  ************** 

Section  11086,  P.  S.  Mo.,  1939,  provides  in  part  as 

follows : 

"The  collector  shall  diligently  en- 
deavor and  use  all  lawful  means  to 
collect  all  taxes  which  they  are  re- 
quired to  collect  in  their  respective 
counties,  and  to  that  end  they  shall 
have  the  power  to  seize  and  sell  the 
goods  and  chattels  of  the  person  liable 
for  taxes,  in  the  same  manner  as  goods 
and  chattels  are  or  may  be  required  to 
be  seized  and  sold  under  execution 
Issued  on  judgments  at  law,  and  no 
property  whatever  shall  be  exempt  from 
seizure  and  sale  for  taxes  due  on  lands 
or  personal  property*  Provided,  that 
no  such  seizure  or  sale"“ToF"Taxes  shall 
be  made  until  after  the  first  day  of 
October  of  each  year,  and  the  collector 
shall  not  receive  a credit  for  delinquent 
taxes  until  he  shall  have  made  affidavit 
that  he  has  been  unable  to  find  any 
personal  property  out  of  wuich  to  make 
the  taxes  in  each  case  so  returned  de- 
linquent; but  no  such  seizure  and  sale 
of  goods  shall  be  made  until  the  collec- 
tor has  made  demand  for  the  payment  of 
the  tax,  either  in  person  or  by  deputy, 
to  the  party  liable  to  pay  the  same,  or 
by  leaving  a written  or  printed  notice 
at  his  place  of  abode  for  that  purpose, 
with  some  member  of  the  family  over 
fifteen  years  of  age.  Such  seizure  may 
be  made  at  any  time  after  the  first  day 
of  October,  and  before  said  taxes  become 
delinquent,  or  after  they  become  delin- 
quent* ********•»-«*»*«*  »" 
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It  will  be  noted  from  this  section  that  the  collector  is  re- 
quired to  diligently  endeavor  to  collect  the  taxes  charged 
on  his  books. 

In  your  first  question,  you  refer  to  "outlawed”  and 
erroneous  lists.  So  far  as  the  collector  being  charged  and 
credited  with  taxes,  we  find  no  statute  allowing  any  credit 
for  an  outlawed  list.  ./hen  he  receives  the  tax  books,  then 
under  his  bond  he  is  charged  with  the  collection  of  all  taxes 
therein,  except  such  taxes  as  may  have  been  found  erroneous 
by  the  court  under  Sections  10998,  11122,  11214,  or  the  State 
Tax  Commission,  under  Section  11028. 

The  personal  and  land  delinquent  lists  are  made  up 
by  the  collector  under  Section  11110,  R.  S.  Mo.,  1939,  which 
provides  in  part  as  follows: 

"Whenever  any  collector  shall  be  unable 
to  collect  any  taxes  specified  on  the 
tax  book,  having  diligently  endeavored 
and  used  all  lawful  means  to  collect 
the  same,  he  shall  make  lists  thereof, 
one  to  oe  called  the  ’personal  delinquent 
list,’  in  which  shall  be  stated  the  names 
of  all  persons  owing  taxes  on  personal 
property,  where  taxes  cannot  be  collected, 
alphabetically  arranged,  with  the  amount 
due  from  each,  a**#****#**#  * 

Section  11156,  K.  S.  Mo.,  1939,  provides  as  follows: 

"All  back  taxes,  of  whatever  kind,  whether 
state,  county  or  school,  or  of  any  city  or 
incorporated  town,  appearing  due  u on 
delinquent  real  estate,  snail  be  extended 
In  the  'back  tax  book’  made  under  this 
article,  and  in  case  the  collector  of  any 
city  or  town  shall  have  omitted  or  neglected 
to  return  to  the  count;  collector  a list  of 
delinquent  lands  and  lots,  as  required  by 
section  11202,  the  present  authorities  of 
suoh  city  or  town  may  cause  such  delin- 
quent list  or  lists  to  be  certified,  as  by  said 
section  contemplated,  and  such  delinquent 
taxes  shall  be  by  the  county  clerk  put 
upon  the  ’ back  tax  book, • and  collected 
by  the  collector  under  authority  of  this 
chapter;  and  all  the  provisions  of  sections 
11202,  11203,  11204,  11205  and  11206,  not 
inconsistent  with  this  chapter,  shall  be  and 
remain  In  full  force  and  unaffected  by  this 
law:  Provided, 'that  in  all  cases  where  the 
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auditor  or  other  proper  officer  Is  re- 
quired by  provision  of  charter  of  any 
city  of  five  thousand  or  more  inhabi- 
tants to  make  the  list  for  city  delin- 
quent taxes  in  this  section,  provided* 
and  to  deliver  the  same  to  the  collec- 
tor oh  other  proper  officer  of  such  city* 
such  collector  or  other  proper  officer 
shall  proceed  to  collect  suoh  delinquent 
list  in  such  'back  tax  book,'  fco  made  out 
and  delivered  to  him  by  the  auditor  or 
other  proper  officer  of  such  city,  in 
the  manner  and  under  authority  prescribed 
by  this  law,  and  the  chapter  to  which  this 
is  amendatory* " 


This  is  another  step  provided  by  the  lawmakers  to  colleot 
personal  taxes* 

The  collector  under  Section  11089,  R*  3*  ho*,  1939, 
makes  his  settlement  with  the  county  court.  This  section 
provides  as  follows: 

"At  the  term  of  the  county  court  to  be 
held  on  the  first  honday  in  March,  the 
collector  shall  return  the  delinquent 
lists  and  oa ok  tax  books,  and  in  the 
city  of  3t*  Louis  the  uncollected  tax 
bills  and  back  tax  books,  under  oath  or 
affirmation,  to  such  court,  and  settle 
his  accounts  of  all  moneys  received  by 
him  on  account  of  taxes  and  other 
sources  of  revenue,  and  the  amount  of 
suoh  delinquent  lists,  or  so  much  there- 
of as  the  court  shall  find  properly 
returned  delinquent,  shall  be  allowed  and 
credited  to  him  on  his  settlement*  Be- 
fore allowing  the  collector  such  credit 
for  any  delinquent  lists,  the  county 
court  shall  make  special  inquiry  and  be 
fully  satisfied  that  he  has  used  due 
diligence  to  collect  the  same,  and  that 
he  could  not  find  any  personal  property 
of  the  taxpayer  out  of  which  to  make  the 
taxes*  If  the  court  is  satisfied  that 
there  are  any  names  on  the  list  of  per- 
sons who  have  personal  property  out  of 
which  the  taxes  could  have  been  made, 
it  shall,  in  passing  upon  such  lists, 
strike  such  names  therefr°su 
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It  will  be  noted  that  this  section  specifically  pro- 
vides that  the  collector  shall  not  be  allowed  credit  on  a 
delinquent  list,  until  he  snows  the  court  that  he  has  exer- 
cised due  diligence  to  collect  the  tax,  and  3 f he  has  not, 
then  the  court  should  strike  such  lists  from  the  delinquent 
Hat,  which  would  have  the  effect  of  leaving  the  collector 
charged  with  the  tax. 

In  determining  whether  or  not  the  collector  has  used 
due  diligence  in  trying  to  collect  taxes  which  he  has  return- 
ed, the  county  court  would  be  authorized  to  consider  whether 
or  not  he  had  used  the  procedure  prescribed  in  Section  IL086 
and  Section  11166,  supra,  to  enforce  the  payment  of  such 
taxes.  If  he  has  not,  then  he  should  not  be  allowed  credit 
oy  the  delinquent  list. 

On  your  second  question,  we  are  enclosing  copy  of  an 
opinion  to  Hr.  Leo  J.  Earned,  Prosecuting  Attorney  of  Pettis 
County,  dated  February  10,  1942,  which  we  think  answers  this 
question. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that 
the  county  court  is  not  authorized  to  give  the  collector 
credit  on  his  settlement  for  delinquent  taxes  until  such  court 
is  satisfied  that  the  collector  has  used  due  diligence  in 
attempting  to  collect  such  tax,  and  that  if  the  collector  has 
permitted  such  tSLxes  to  be  outlawed  without  having  used  due 
diligence,  in  attempting  to  collect  same,  an  action  on  his  bond 
is  the  proper  procedure. 


Respectfully  submitted. 


TYR.i  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


ItOY  mckit trick 

Attorney  General 
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OFFICERS:  Sheriffs  may  serve  civil  and  criminal  process  in 

military  reservations* 


June  2,  1943. 
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Hon,  a;.ne  V,  Slankard 
Prosocuting  attorney 
Newton  County 
Neosho,  Missouri 


tear  Hr,  Slankard i 


This  Is  to  acknowledge  reoelpt  of  your  letter  of 
May  27th,  1943,  in  whion  you  request  the  ‘opinion  of  this 
Department  on  the  following: 

"hoes  the  Sheriff  of  Newton  County 
have  the  authority  to  serve  warrants 
and  civil. processes  in  the  Camp 
Crowder  military  reservation,.  I would 
like  to  know  just  what  the  extent  of 
his  authority  would  be." 


This  department  has  no  information  as  to  the  owner- 
ship of  the  land  occupied  by  Can p Crowder,  The  only  method  of 
obtainin  ; this  information  accurately,  is  by  examining  the 
dead  records  in  the  counties  wherein  this  military  reservation 
is  located.  However,  we  feel  that  under  the  condition  of  the 
law  at  the  present  time,  it  makes  no  difference,  as  far  as  your 

problem  is  concerned,  as  to  the  ownership  of  this  property. 

« 

Ihe  .nited  states  Government  is  given  the  authority 
to  acquire  land  for  cjrtaln  purposes  by  the  Federal  Constitution, 
one  of  such  purposes  being  for  "forts."  The  provision  in  the 
Constitution  is  Article  I,  lection  8,  lause  17,  and  provides 
as  follows: 

"To  exercise  exclusive  legislation,  in 
all  cases  whatsoever,  over  such  district 
(not  exceeding  ten  miles  square)  as  may, 
by  cession  of  particular  States,  and  the 
acceptance  of  Congress,  oecome  the  seat 
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of  government  of  the  Unit  ed  Matos,  and 
to  execute  like  authority  over  all  places 
purchased  by  the  consent  of  the  legis- 
lature of  the  Ttate  in  which.  the  sane 
sha  1 be,  for  the  erection  of  forts, 

.magazines,  arsenals,  dock  'lards,  and 
other  needful  buildings;  '■ 

It  is  clear  from  tills  provision  that  the  United  Mates 
Government  can  acquire  property  for  uss  in  projects  like  Camp 
Crowder  by  purchasing  such  property  with  the  consent  of  the 
State  Legislature  of  the  ' tat-  wherein  such  real  estate  lies# 

Ilia  Legislature  of  this  State  has  given  permission 
to  the  United  States  Government  to  aco:-iro  land  in  this  Mate 
for  certain  purpo.es.  This  permission  is  of  co  irso  in  the  form 
of  a statute,  and  is  lection  12691,  K.  S.  Mo.  1939.  •‘•his  section 
provides  as  follow#; 

"The  consent  of  the  State  of  Missouri 
is  he  eby  given  in  accordance  with  the 
seventeenth  clause,  eighth  section  of 
the  first  article  of  the  Constitution 
of  the  United  tatos  to  tho  acquisition 
by  the  United  States  by  purchase  or 
grant  of  any  land  in  this  tat©  which 
has  been  or  r.iaj  hereafter  be  acquired, 
for  the  purpose  of  establishing  and 
mai  it mining  postofficos,  internal  rovonuo 
and  other  government  offices,  hospitals, 
sanatoriums,  fish  hatcheries,  game  and 
bird  preserves  and  land  for  reforestation, 
recreational  and  agricultural  usos.f 

However,  as  to  the  regulation  of  civil  and  crl  inal 
process  in  such  government  acquirod  territory,  we  find  that 
Section  12693,  a.  . . o.  1939,  proscribes  tie  following; 

"The  jurisdiction  of  the  state  of  Mis- 
souri in  and  over  all  such  land  purchased 
or  acquired  as  provided  in  section  12691 
is  hereby  granted  and  ceded  to  the  United 
States  so  long  as  the  United  States  shall 
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own  a a Id  land:  Provided,  th;  t there 
la  hex*  oy  rosorvocl  to  the  state  of 
Missouri,  unimpaired,  ful^  authority 
to  serve  and  o ocute  all  process, 
civil  and  cri  ilnal,  iusuod  unoer  tiie 
authority  of  tiio  state  within  such 
lands  or  tno  buildings  tueroon.1. 

Tills  department  foelr  tiiat  tliero  are  possibly  some 
questions  as  to  whe tliar  sotlon  12691,  supra,  would  apply  to 
a m litary  reservation,  since  tlio  statute  gives  t^o  government 
t lo  authority  to  acquire  lands  for  t iO  purpose  of  "ostaolish- 
in  : anu  roaintaini  • postoffices,  internal  revenue  anu.  other 
gover  merit  of.  ices,  hospitals,  canatorimas,  fish  hatcheries, 
game  and  oiru  vreserv  .s  anu  lanu  for  reforestation,  recreational 
anu  agricultural  uses.'*  ior  over,  a discussion  a.  to  this 
question  is  unneco  _ary  3ince  tne  Ltate  will  still  retain  per- 
mission to  servo  oth  civil  and  criminal  procos:  in  this 
territory  even  though  this  statute  does  or  does  not  apply*  If 
the  st  tute  applies  anu  the  united  litotes  has  permission  to 
purchase  t iis  property , the  Legislature  has  s ,ecif icaily  re- 
tainer the  right  to  execute  civil  and  criminal  process  under 
:ction  12693,  eu  >ra,  If  the  st(  tute  t oos  not  a . >ly,  thon  if 
tiie  ovornment  nas  purchased  tiie  land,  it  has  done  so  without 
legislative  authority  a-  required  oy  the  odoral  Constitution, 
an-  con  e quant ly  under  the  decisions  of  tiie  court  tiie  state 
wherein  t.ie  property  lies  would  still  retain  political  jurls- 
uiction.  . the  case  of  Jnitod  : tntos  v.  . a --cisco  rit  e 
Co.,  ^ ^ . 391,  t io  district  court  Of  California  hold  t.iat  a 

stato  retains  complete  a u e elusive  political  jurisuictlo 
over  lands  rlthin  its  limits  purchased  ey  the  united  tatos  no 
a site  for  a puollc  .ullalng,  uni  ss  aucii  purchi  su  v as  vlth  the 
consent  of  its  legislature,  or  jurisdiction  iiac  or  i other1  iso 
coded  to  the  Unitod  tatos,  anu  an;  offense  against  its  laws 
com. dt ted  t mere on  is  punleha ole  in  its  courts. 

J-ho  only  ocher  mother  rj  which  tho  unitod  tatos  can 
gain  exclusive  po-uu  clo..  and  control  of  property  within  a 
ctata  woulo  oo  ey  tiio  Legislature  ceding  property  to  them,  e 

cn  find  no  act  of  the  Legislature  which  does  cede  to  the 
government  t ie  .roperty  occupieu  by  Ca.:p  Crowder, 


i 
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Therefore,  If  tno  propjrty  has  ooeu  pu  chased.  by 
the  Government,  the  . tato  In  any  instance  line  retained 
political  jurisdiction  and  has  the  ri&ht  to  l~suo  >oth  civil 
and  criminal  proco  s in  such  military  reservation. 


Conclusion 


Therefore,  it  is  the  opinion  of  tnis  department 
that  the  iiherlff  of  Uov; ton  bounty  has  authority  to  serve 
warrants  and  civil  processes  in  tno  Camp  Crowder  military 
eservation* 


hasp  ctfully  sucml  .te  , 


J m . PHILLIPS 

si so ant  vttomey-  oneral 


JSf  LG 
APfROVliDi 


ROY  YcKIfTRICK 
.ttoraa^,  -General 


ESCHEAT ; 


State  Is  entitled  to  possession  of  escheated 
property;  no  provision  governing  what  agency 
of  state  ha3  charge  of  such  property. 


July  12,  19^3 


Honorable  Forrest  Smith,  Secretary 
Board  of  Fund  Commissioners 
Jefferson  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  July  2, 
1943,  as  follows: 

"The  Board  of  Fund  Commissioners  of  the 
State  of  Missouri  respectfully  request 
your  legal  opinion  construing  Section 
625  to  o40  inclusive.  Article  1 Chapter 
3,  R.  S.  Missouri  1939  relating  to  the 
procedure  of  escneating  lands  and  your 
opinion  upon  the  following  statement  of 
facts  and  questions  of  law,  to  wit: 

"Mr.  Thos.  R.  Madden,  Administrator  of 
the  Estate  of  Bernhard  Nickel,  deceased, 

St.  Louis  City,  Missouri,  has  notified 
the  Circuit  Attorney  of  the  City  of  St. 

Louis  and  the  State  Auditor  of  the  State 
of  Missouri  that  said  Bernhard  Nickel 
died  leaving  no  heirs  or  representatives 
capable  of  inheriting  the  personal  and 
real  estate  belonging  to  said  Bernhard 
Nickel,  deceased,  and  tnat  upon  final 
settlement  of  said  estate  in  the  probate 
court  of  the  City  of  St.  Louis,  Missouri, 
cash  in  the  sum  of  $319-11  wa3  remitted 
to  Wilson  Bell,  State  Treasurer  and  has 
been  deposited  in  the  escheat  fund  of  the 
State  of  Missouri  and  that  included  among 
the  assets  of  the  estate  of  the  said 
Bernhard  Nickel  was  a piece  of  real  estate 
situated  in  the  City  of  St.  Louis  and 
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known  as  1422-24  So.  Cardinal  Avenue, 
which  is  improved  real  estate.  The  real 
estate  in  question  is  subject  to  a deed 
of  trust  to  secure  a loan  of  $1,000  made 
on  August  16,  193&,  of  which  there  remains 
unpaid  as  of  December  31*  1942,  the  sum  of 
$689.46.  The  property  in  question  produces 
income  sufficient  to  pay  monthly  install- 
ments on  the  loan,  taxes,  insurance,  mainte- 
nance and  a small  balance  monthly  wnicn  is 
subject  to  escheat. 

"The  Board  of  Fund  Commissioners  would  ap- 
preciate being  advised  wnet'ner  or  not,  under 
the  laws  of  this  state,  particularly  Chapter 
3 relating  to  escheats,  said  Board  has  the 
authority  to  manage,  control,  rent,  lease  or 
sell  real  estate  which  i3  entitled  to  escheat 
to  the  State  of  Missouri? 

"Also,  whether  or  not  said  Board  has  the 
right  and  authority  to  pay  from  the  income 
of  the  property  in  question  or  from  moneys 
credited  to  said  estate  in  the  escheat  fund, 
payments  on  loan,  insurance  premium,  taxes, 
collection  fees,  cost  of  perfecting  title  to 
said  real  estate  in  the  State  of  Missouri 
and  all  incidental  expenses  relating  to  the 
management  and  control  of  the  property? 

"The  Board  would  appreciate  being  advised  as 
to  what  the  procedure  is,  in  perfecting  title 
to  said  real  estate  in  tne  State  of  Missouri 
and  whether  or  not  said  proceedings  outlined 
in  Section  625  R.  S.  Mo.  1939  3nould  be  com- 
menced within  the  period  of  five  years  after 
the  deatn  of  the  person  last  seized  or  that 
said  proceedings  be  commenced  and  instituted 
after  five  years  from  the  date  of  the  deatn 
of  tne  deceased  and  who  has  title  to  the  prop 
erty  nere  in  question  during  the  period  of  ad 
ministration  of  the  estate  and  who  has  title 
to  the  property  after  final  settlement? 
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"The  Board  would  appreciate  Deing  advised 
as  to  what  are  its  duties  and  authority 
generally  over  the  Escheat  Fund  of  the 
State  of  Missouri  under  the  provisions  of 
Article  1 Chapter  3 and  Articles  5 Chapter 
87  R.  S.  Mo.  1939?" 

We  rendered  an  opinion  on  this  subject  August  11,  1942, 
to  F.  M.  Brady,  Prosecuting  Attorney  of  Benton  County,  which 
covers  your  question  as  to  when  the  prosecutor  may  commence 
the  proceedings  to  determine  that  land  has  escheated.  We 
tnere  concluded  he  might  commence  the  proceeding  at  any  time 
after  the  death  of  the  person  last  seized.  We  do  not  read 
the  statutes  as  prescribing  any  period  within  which,  or  after 
which,  the  prosecutor  must  act.  The  only  limitation  there, 
if  it  can  be  so  classed,  is  that  if  tne  property  be  sold  before 
the  prosecutor  acts  and  within  five  years  of  the  death  of  the 
person  last  seized,  in  order  to  pay  his  debts,  then  the  prose- 
cutor may  not  start  action  to  have  the  fact  of  escheat  judici- 
ally determined.  A copy  of  that  opinion  is  enclosed. 

However,  in  the  re-examination  of  that  opinion  we  have 
concluded  it  is  partially  wrong  in  that  we  concluded  therein 
that  after  a Judgment  of  escheat  the  sheriff  held  tne  property 
in  his  possession  pending  its  disposition. 

In  connection  with  that  question  it  appears  that  Section 
633>  R.  S.  Mo.  1939>  provides: 

"When  judgment  i3  rendered  for,  and  the 
title  to  such  real  estate  described  In 
the  information  is  vested  In  the  state, 
a writ  shall  be  issued  to  the  sheriff  of 
the  same  county,  commanding  him  to  seize 
said  real  estate." 

Section  634,  R.  S.  Mo.  1939*  speaks  of  this  writ  as  a 
"writ  of  possession."  That  term  is  defined  in  /'I  C.  J.  p. 

1629,  Section  9 to  "designate  any  writ  by  virtue  of  which 
the  sheriff  is  commanded  to  place  a person  in  possession  of 
real  or  personal  property."  Also,  it  will  be  noted  chat  Sec- 
tion 629*  R.  S.  Mo.  1939*  in  speaking  of  defaults  states  that 
judgment  shall  be  rendered  for  the  state  "and  it  shall  be 
seized  and  possessed  of  the  lands. 
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Possession  is  defined  in  49  C.  J.,  p.  1093,  Section  2, 
to  mean: 

"The  act  of  possessing,  actual  care, 
control,  and  management." 

In  the  following  Section  3,  "possession  of  land  is 
defined  as: 

"The  actual  control  by  physical  occupa- 
tion, the  holding  of  it  and  the  exercise 
of  dominion  over  it,  the  immediate  exclu- 
sive dominion  of  it,  that  position  or  re- 
lation whichgLves  to  one  its  use  and 
control,  and  excludes  all  others  from  a 
like  use  or  control." 

Further,  in  30  C.J.,  p.  1183,  Section  19’d(1)  in  speaK- 
ing  of  "Escheats"  it  is  said: 

"When  title  vests  in  the  state  it  carries 
with  it  the  right  to  possession,  and  to 
the  rents  and  profits  accruing  after  the 
vesting. " 

It,  therefore,  seems  clear  that  the  law  contemplates  that 
upon  the  judgment  of  escheat  the  state  is  vested  with  title 
and  possession  of  the  land  and  the  right  to  tne  rents  and  pro- 
fits accruing  thereafter. 

The  remaining  questions  deal  with  what  officer  or  agency 
of  the  state  is  to  exercise  the  "possession"  of  the  property 
that  is  vested  in  the  state.  Diligent  search  has  failed  to 
reveal  a single  line  of  law  which  says  that  the  Board  of  Fund 
Commissioners  has  any  duties  to  perform  in  that  connection. 
Examination  of  the  laws  applicable  to  escheats,  from  their  ori- 
ginal enactment  (R.  S.  Mo.  1825,  pp.  356-361,  Secs.  1-9)  through 
every  amendment  and  revision  up  to  date,  discloses  at  no  time 
has  the  General  Assembly  ever  stated  what  agency  of  the  state 
is  to  exercise  control  and  management  over  escheated  property. 
The  statutes  from  1835  to  1865  contained  provisions  whereby 
the  General  Assembly  might  order  escheated  property  sold  at 
any  time,  rather  after  the  five  year  period,  which  was  even 
then  prescribed  and  that  may  account  for  tne  absence  of  any 
authority  for  an  agency  of  the  state  to  exercise  possession 
of  such  property,  since  the  General  Assembly  might  have  ordered 
it  to  be  immediately  sold. 
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Section  64l,  R.  S.  Ho.  1939»  provides: 

"The  state  auditor  shall  keep  Just  and 
accurate  account  of  all  money  paid  into 
the  state  treasury  and  all  land  vested 
in  the  state  as  aforesaid." 

This  section  might  be  thought  to  vest  the  control  of  such  land 
in  the  auditor,  but  we  are  unable  to  find  wnere  any  such  broad 
meaning  has  been  ascribed  to  keeping  an  account. 

We,  therefore,  conclude  that  neither  the  Board  of  Fund 
Commissioners,  nor  any  other  officer  or  agency  of  the  state, 
has  been  given  authority  by  the  General  Assembly  to  exercise 
control  and  management  over  real  estate  that  has  been  determined 
to  have  escheated  to  the  state. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 

APPROVED: 


ROY  McKlTTRlCK 
Attorney-General 


OFFICERS  j 
LEGISLATORS  ; 


Discus iion  of  question  of  appointment  of 
legislators  to  positions  in  state  departments 


July  29,  1943 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 


Tliis  will  acknowledge  receipt  of  your  letter  of 
July  13,  1943,  as  follows* 


"Since  tho  Constitution  has  been 
changed  paying  the  membors  of  the 
legislature  $ 12b, 00  a month  straight 
timo  whether  the  legislature  is  in 
session  or  not,  I would  like  an  o- 
pinion  from  your  office  as  to  whether 
a member  of  the  legislature  could  be 
employed  by  any  department  of  the 
state  government,  thereby  receiving 
money  from  two  different  sources  from 
the  state  treasury  for  the  same  peri- 
od of  time* 

"I  would  also  like  an  opinion  as  to 
whether  or  not  a mombor  of  the  legis- 
lature could  be  employed  as  a clerk 
during  the  Constitutional  Convention." 


On  Novembor  0,  1937,  in  an  opinion  to  the  llonorablo 
Lloyd  C.  Stark,  we  had  occasion  to  considor  this  question* 

In  that  opinion  we  concluded  that  nothing  prevented  a member 
of  tho  Ocneral  Assembly  from  holding  another  position  in  the 
State  Government  provided  such  position  was  on  "employment" 
as  distinguished  from  an  "office"*  A copy  of  saiu  opinion 
is  enclosed*  That  opinion,  however,  old  not  Involve  the  pre- 
cise question  now  presented  nor  did  it  consider  the  terras  of 
Article  3 and  Section  16  of  Article  4 of  the  Constitution* 
Then,  the  legislators,  beln, , on  a per  diem  only  during  ses- 
sions, if  employed  by  a state  department  at  a time  when  tho 
General  Assembly  was  not  in  session  (which,  in  fact,  was  the 
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only  time  any  were  employed),  were  not  drawing  compensation 
from  two  departments  or  branches  of  the  state  government  at 
the  sane  time. 


On  November  3,  194&,  the  Constitution  wa3  amended 
with  respect  to  the  c ompensatioi  of  a member  of  the  General 
Assembly,  changing  said  compensation  from  a per  diem  during 
sessions  to  a flat  sum  per  month  throughout  the  term  for 
which  the  legislator  was  elected.  That  provision  is  now 
Section  16,  Article  4 of  the  Constitution  which  is  as  fol- 
lows : 


"The  members  of  the  General  Assembly 
shall  severally  receive  from  the  State 
Treasury  for  their  services  a monthly 
salary  of  one  hundred  anc  twenty  five 
dollars  per  month  commencing  as  of  Jan- 
uary 1st  next  folio  ing  the  adoption  of 
this  Section,  and  upon  certification  by 
the  President  and  Secretary  of  the  Sen- 
ate, and  by  the  speaker  and  chief  clerk 
of  the  Rouse  of  Representatives,  as  to 
the  respective  members  thereof,  the 
State  Auditor  is  horeby  directed  and 
empowered  to  audit  and  the  State  Treas- 
urer to  pay  such  compensation  without 
legislative  enactment.  The  members  of 
either  house  shall  al30  receive  the  sum 
of  one  dollar  (01.00)  for  every  ten  miles 
they  shall  travel  in  'oing  to  and  return- 
ing from  their  place  of  meetinr,  once  in 
each  session,  on  the  most  usual  route," 


All  departments  of  the  Stale  have  power,  either  by 
statute  or  necessary  implication  (59  C.  J.  p,  128,  Sec.  18d) 
to  appoint  necessary  assistants  and  personnel.  Also,  the 
Constitutional  Convention  by  Section  3,  Article  15  of  the 
Constitution  is  given  express  power  "to  appoint  such  offi- 
cers, employees  and  assistants  as  it  may  deem  necessary." 
There  i3,  however,  a general  limitation,  applicable  to  all 
appointing  power,  whether  derived  from  the  people  through 
their  representatives,  the  General  Assembly,  or  directly 
through  Constitutional  provisions.  This  limitation  appears 
in  Section  12,  Article  4 of  the  Constitution,  providing: 
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"No  Senator  or  Representative  shall, 
during  the  term  for  whi  h he  shall 
have  been  elected,  be  appointed  to 
any  office  under  this  State,  or  any 
municipality  thereof;  ******* 


The  background  of  this  limitation  appears  in  other 
Constitutional  provisions.  Section  15,  Article  4 of  the 
Constitution  requires  each  le  islator  to  swear  that: 


"*  * * I will  support  the  Constitution 
of  the  United  States  and  of  the  State 
of  Missouri,  and  faithfully  perform 
the  duties  of  my  office;  and  ti  at  I 
will  not  knowingly  receive,  directly 
or  indirectly,  any  money  or  other  val- 
uable thing  for  the  performance  or 
non-performance  of  any  act  or  duty 
pertaining  to  my  office,  other  than 
the  compensation  allowed  by  law," 


The  United  States  Constitution,  Section  4,  Article  4,  guar- 
antees to  every  State  "a  republican  form  of  government"  which 
implies  that  each  shall  have  a government  democratic  in  form, 
with  Constitutional  protection  for  minority  rights,  in  which 
the  system  of  checks  and  balances  is  operative  through  division 
of  the  government  into  three  branches,  none  of  which  is  to  ex- 
ercise the  powers  committed  to  another  branch.  Missouri  has 
such  government,  the  division  into  three  branches  being  speci- 
fied in  Article  3,  which,  after  specifying  the  separation, 
states: 


"*  * * no  person,  or  collection  of 
persons,  charged  with  the  exercise 
of  powers  properly  belonging  to  one 
of  these  departments,  si  all  exercise 
any  power  properly  belonging  to  either 
of  the  others,  ******  * * * * * " 


It  clearly  was  this  provision,  which  has  for  its  pur- 
pose to  insure  that  we  will  have  a republican  form  of  govern- 
ment with  its  systems  of  checks  and  balances,  that  evoked  the 
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adoption  of  Section  12,  Article  4*.  Per  aps  the  writers  of 
that  instrument,  in  formulating,  the  provisions  incorporated 
in  Article  3 and  Sections  12  and  15  of  Article  4,  were  aware 
of  the  truisms  tiat:  "The  man  who  gives  me  employment, 
which  I must  have  or  suffer,  that  man  is  my  master"  (Social 
Problems,  H,  George,  Ch,  5);  and  ti^at:  "No  ran  can  serve 
two  masters"  (Matthew  6:24).  At  least  the  provisions  to 
which  we  have  referred  are  admirably  suited  to  prevent  a 
member  of  the  executive  branch  of  the  government  from  becom- 
ing the  master  of  a member  of  the  legislative  branch  through 
the  simple  expedient  of  giving  him  a Job,  and,  by  reason  of 
being  his  master,  prevent  him  from  faithfully  performing  the 
duties  of  his  office,  which  he  swears  to  do.  A servant,  be- 
ing subject  to  the  will  of  the  master,  would  not  be  the  free 
legislator  contemplated  by  the  Constitution  when  dealing  with 
legislation  affecting  his  master.  Nor  could  the  master,  in 
the  executive  branch  of  government,  perform  his  duties  with 
efficacy  because  of  inability  to  command  complete  obedience 
of  his  servant,  who,  being  in  the  legislative  branch,  holds 
the  purse  strin  s on  his  master. 


In  such  a situation  lies  the  destruction  of  our  gov- 
ernment of  checks  and  balances  in  which,  each  branch  checks 
the  others  and  is  in  turn  checked  by  them. 


Another  implied  limitation  on  tie  power  to  appoint 
sprin  s from  the  rule  of  • ublic  policy  that  no  person  can 
hold  two  positions  in  the  state  government,  the  duties  of 
which  are  incompatible.  State  ex  rel.  S.  ith  v.  Bowman,  184 
Mo.  App.  549;  State  ex  rel.  Welkor  v.  Bus,  136  Mo.  325. 
Whether  that  principle  has  application  to  the  present  situa- 
tion, we  do  not  stop  to  consider,  for  we  are  of  the  opinion 
that  the  appointment  of  legislators  to  positions  in  the 
other  branches  of  overnment  makes  possible  the  destruction 
of  the  doctrine  of  separation  of  the  powers  of  government 
with  its  system  of  checks  and  balances,  and  thus  the  question 
is  too  grave  for  the  Attorney  General  to  resolve. 


Wc  have  made  an  exhaustive  soarch  for  some  judicial 
pronouncement  on  this  question  but  find  none  in  this  or  other 
Jurisdictions.  In  view  of  the  absence  of  an  analogous  Judi- 
cial decision  on  the  extent  of  the  ban,  on  appointing  legis- 
lators to  positions  in  state  departments,  that  arises  from 
provisions  like  Article  3 and  Sections  12  and  15  of  Article 
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4,  we  feel  that  the  question  should  be  left  to  the  courts 
to  settle,  when  and  If  the  question  Is  presented  in  a proper 
case. 


What  we  have  said,  however,  cannot  be  applied  to  the 
appointment  of  a legislator  as  a Clerk  In  the  Constitutional 
Convention.  While  the  Conver  tlon*s  pov.er  to  appoint  assist- 
ants and  employees  Is  subject  "to  the  limitations  provided  In 
Section  12  of  Article  4,  the  Convention  Is  not  one  of  the 
three  branches  of  government  created  In  Article  3.  FurtJ  er, 
the  fact  that  a member  of  the  Convention  might,  by  reason  of 
giving  employment  to  a legislator,  become  his  financial  mas- 
ter, can  In  no  way  lead  to  destruction  of  our  government  of 
checks  and  balances,  lhe  Constitutional  Convention  Is  not 
dependent  upon  the  General  Assembly  for  any  legislation,  nor 
does  'the  General  Assembly  hold  the  purse  strings  on  the  Con- 
vention. Thus  there  would  be  no  time  when  the  legislator 
would  have  to  consider  legislation  affecting  his  financial 
master.  And  since  the  General  Assembly  does  not  hold  the 
purse  strings  on  the  Convention,  the  member  of  the  Convention 
would  not  be  hampered  In  demanding  obedience  from  his  servant 
the  legislator. 


The  question  of  whether  a legislator  may  be  a Clerk 
in  the  Convention  turns  upon  whether  the  position  to  which 
the  member  of  the  General  Assembly  Is  appointed  Is  an  em- 
ployment or  an  office.  The  tests  for  determining  this  ques- 
tion as  formulated  In  the  enclosed  opinion  are,  (l)  the  tak- 
ing of  an  oath;  (2)  the  giving  of  a faithful  performance  bond 
(3)  definite  duties  Involving  the  exercise  of  erne  portion  of 
the  sovereign  power;  (4)  continuing  and  permanent  nature  of 
the  duties  enjoined;  (5)  rl^ht  of  a successor  to  the  powers, 
duties  and  emoluments,  and  (6)  whether  accountable  for  mis- 
feasance or  non-feasance. 


While  it  Is  said  that  the  presence  or  absence  of  a 
single  one  of  these  Indicia  is  not  conclusive,  and  that  no 
definite  test  can  be  stated  that  will  cover  every  situation 
that  may  arise,  we  are  of  the  opinion  that  a clerk  (in  the 
sonse  that  we  understand  the  term  to  moan  a position  similar 
to  that  of  a clerk  of  the  General  Assembly)  In  the  Constitu- 
tional Convention  does  not  hold  an  office,  and  consequently 
a member  of  the  General  Assembly  Is  not  prohibited  from  being 
appointed  to  or  from  holding  such  position. 


Hon,  Forrest  Smith 


6< 


July  29,  1943, 


CONCLUSION 


Therefore,  while  we  are  of  the  opinion  that  a member 
of  the  General  Assembly  may  serve  as  a clerk  in  the  Consti- 
tutional Convention,  we  express  no  opinion  on  whether  said 
member  v ay  be  appointed  to  a position  in  another  branch  of 
the  State  government. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 


APPROVED: 


IfgrVcKtTTnifcK 

Attorney  General 


LLB: jn 


RECORDER: 


Kay  not  record  sta torrent  that  records  of  Gen- 
eral Lana  Office  show  a patent  has  been  is- 
s -aed . 


August  16,  1943* 


Mr,  Roy  0.  Skillman 
Recorder  of  Deeds 
Howard  County 
Fayette,  Missouri 


Dear*  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
July  21,  1943,  as  follows: 


"As  we  understand  It,  before  instru- 
ments can  be  recorded,  they  must  be 
duly  acknowledged • Therefore,  are 
we  Justified  In  recording  the  follow- 
ing affidavit  without  acknowledgment 
being  attached.  If  so  please  refer 
us  to  section  authorizing  such  record- 
ing, 

"The  instrument  under  question  Is  as 
follows : 

"ATTORNEY'S  CERTIFICATE  OF  LAUD  PATENT 

"I  HEREBY  CERTIFY  That  I iinve  examined 
the  records  of  the  General  Land  Office 
and  find  that  the  N,  V,  $ and  E,  i of 
NW,  i,  240  acres.  Section  28,  Township 
49-N,  Range  16-W,  5th  P.  11,,  District 
of  Franklin,  State  of  Missouri,  was 
entered  by  Daniel  Durbin  on  January  17, 
1820  - August  27,  1821  with  Cash  Certif- 
icate #265,  Patented  to  Henry  Xnaus,  as- 
signee, under  date  of  July  1,  1824, 

"Patent  recorded.  Mi sc.  Volume  99,  Page 
256, 


B,  P,  llolzberg 
Attorney  at  taw. 


"Remarks:  Patent  sent  to  local  office. 
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"One  of  our  clients  has  said  that 
there  is  no  need  for  an  acknowledg- 
ment of  the  above  mentionet  docu- 
ment* We  would  like  to  know  for  our 
benefit  as  well  os  for  the  benefit 
of  our  client," 


Section  13161,  R.  3*  Missouri  1939,  makes  it  the 
duty  of  a recorder  to  record  certain  "instruments  of  writ- 
ing, of  or  concerning  any  lands  or  tenements,  & * which 
shall  be  proved  or  acknowledged  according  to  law  * * * ". 

It  1 3 to  be  noticed  that  the  Attorney’s  Certificate  which 
you  have  been  asked  to  record  Is  not  proved  or  acknowledged 
In  any  manner,  consequently,  there  Is  nothing  in  Section 
13161,  supra,  which  requires,  or  even  permits,  this  Cer- 
tificate to  be  recorded. 


Section  13171,  R,  S.  Missouri  1939,  deals  specifi- 
cally with  patents.  It  provides* 


"All  patents  for  lands  lying  within 
the  state  of  Missouri,  granted  to 
any  person  or  persons  by  the  presi- 
dent of  the  United  States  or  the 
governor  of  this  state,  may  be  re- 
corded In  the  office  of  the  recorder 
of  the  county  in  itfilch  the  lands  are 
situated;  * ■»  ■»  " (Underscoring  sup- 
plied) • 


The  Attorney’s  Certificate,  aupra,  appears  to  con- 
cern a patent  granted  by  the  president  of  the  United  States, 
Thus,  It  Is  formally  recorded  In  the  records  of  the  General 
Land  Office  of  the  United  States,  In  Wilcox  v,  Phillips, 

260  Mo,  664,  the  court  in  discussing  Sections  13161  and 
13171,  supra,  said  (1,  c,  680): 


"*  •»  * to  pass  title  or  impart  notice 
neither  a patent  from  the  United  States 
nor  a patent  from  the  State  Itself  needs 
record  In  the  county  in  which  the  land 
is  situate,  'A  patent  from  the  United 
States  for  land  need  not  be  delivered 
or  recorded*  Title  by  patent  from  the 
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Uhited  States  Is  title  by  record;  and 
though  it  is  usual  to  deliver  a patent 
to  the  claimant,  as  in  case  of  deeds, 
yet  delivery  of  it  is  not  necessary, 

"The  acts  of  Congress  provide  for  the 
record  of  all  patents  for  land  in  an 
office,  and  in  books  kept  for  that  pur- 
pose, An  officer  called  the  'recorder* 
is  appointed  to  make  and  to  keep  these 
records.  He  is  required  to  record  every 
patent  before  it  is  issued,  and  to  coun- 
tersign the  instrument  to  be  delivered 
to  the  grantee.  This,  then,  is  the  fi- 
nal record  of  tho  transaction  — the 
legally  prescribed  act  which  completes 
what  Blackstone  calls  *tltle  by  record,* 
—and  when  thi3  is  done  the  grantee  is 
Invested  with  that  title.  The  statutes 
in  regal'd  to  recording  do  not  apply  to 
conveyances  by  a State,  Such  convey- 
ances may  be  recorded,  and  generally 
are,  but  their  effect  as  vesting  title 
and  affording  notice  is  not  dependent 
upon  their  being  recorded,"*  (2  Jones, 

Real  Prop,,  secs,  1377-1378;  Mosher  v. 
Bacon,  229  Mo,  1,  c,  368  et  seq.)  The 
statutes  of  the  State  of  Missouri,  recog- 
nizing the  fact  that  patents  emanate  from 
the  General  Government  and  evidence  acts 
of  that  Government  as  overlord,  do  not 
require  as  a condition  precedent  to  vest- 
ing title  or  imparting  notice  that  such 
patents  be  recorded  in  the  county  in 
which  the  land  is  situate.  It  would  be 
uncommonly  revolutionary  and  singular  if 
they  assumed  such  hostile  and  unconstitu- 
tional attitude.  To  the  contrary,  our 
statutes  are  merely  permissive  and  use 
the  phrase  »may  be  recorded,*  (R,  S,  1909, 
sec,  10390,)  Conveyances  tliat  must  be  re- 
corded are  mentioned  in  another  section, 
(Ibid,,  sec,  10381,)" 


From  this  case,  the  law  appears  to  be  that  a patent 
from  the  United  States  Is  not  required  to  be  recorded  with 
a county  recorder  In  order  that  the  title  passes  or  In  or- 
der to  Impart  notice  of  such  conveyance.  The  Court  clearly 
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points  out  that  our  law  only  provides  that  such  may  be  re- 
corded with  a county  recorder,  under  Section  131 Vl,  and 
that  It  is  not  one  of  the  instruments  that  must  be  recorded 
under  Section  13161* 


Section  13172,  R*  3.  Missouri  1939,  provides s 


"All  copies  of  patents  so  recorded,  or 
which  may  have  been  heretofore  recorded, 
duly  certified  by  the  recorder,  under 
his  official  seal,  shall  be  received  in 
all  courts  in  this  state  as  prlma  facie 
evidence  of  the  contents  of  such  patents," 


Where  the  statute  provides  that  a patent  may  be  re- 
corded, and  it  is  apparent  from  Section  13172  and  the  rule 
of  the  Wilcox  case,  that  the  only  purpose  for  such  is  lh 
order  that  scans  local  record  be  created  which  may  be  used 
as  evidence  of  such  patent,  it  is  difficult  to  see  why  any- 
one would  desire  to  record,  in  lieu  of  such  patent,  this 
Attorney's  Certificate.  Even  if  recorded  it  would  not 
serve  to  impart  notice  of  the  conveyance  or  serve  to  cre- 
ate a local  record  for  use  ns  evidence*  In  view  of  its  com 
plete  uselessness,  it  is  even  more  difficult  to  understand 
that  our  law  permits  such  Certificate  to  be  recorded*  We 
do  not  think  that  Section  13161  requires  that  such  Certifi- 
cate be  recorded  and  can  find  no  authority  that  permits  it 
to  be  recorded. 


CONCLUSION 


It  is  therefore  our  opinion  that  a signed  statement 
to  the  effect  that  the  records  of  the  General  Land  Office 
of  the  United  States  show  that  a particular  patent  has 
been  issued,  may  not  be  recorded  by  a recorder  or  deeds  un- 
der the  laws  of  this  state. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 

APPROVED: 


ROY  MoKITTRICK 
Attorney  General 
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L„W£:  effective  duts  of  under  par.  36^of  Constitution 

as  amrrended. 

COURTS,  TERNS  OP:  Rf°ect  of  change  of  terms  by  legis- 
lative enactment  (House  Bill  No.  509) 


August  19,  1943 

Hon.  John  B.  Smoot 
Prosecuting  Attorney 
Scotland  County 
Memphis,  Missouri 

Dear  Fir: 

Y>’e  are  in  receipt  of  your  letter  of  August  16,  last, 
requesting  an  opinion  of  this  office,  which  letter  is  as 
follows: 

"House  Bill  No.  509  amending  Section  2202, 

Article  3,  ChapterlO,  Revised  Statutes  of 
Missouri,  1939,  enacted  by  the  62nd  Gen- 
eral Assembly  and  approved  by  the  Governor 
on  July  26,  1943,  changes  the  terms  of  court 
for  the  37th  Judicial  Circuit  of  Missouri. 

The  Act  provides  for  three  terms  instead  of 
two.  Prior  to  the  enactment  of  the  above 
House  Bill,  the  terms  of  court  as  provided 
by  Section  2202  Revised  Statues  of  Missouri, 

1939,  for  Fcotland  County  was  the  third  Mon- 
day in  May  and  the  second  Monday  in  November. 

Under  the  amendment  three  terms  are  provided 
for,  namely,  the  third  monday  in  May,  the 
first  Monday  in  September  and  the  first  monday 
in  January. 

"The  act  provides  for  no  effective  date  nor 
does  it  have  a saving  clause  to  avoid  con- 
fusion of  terms  of  the  present  court.  A 
number  of  suits  and  alias  writs  returnable 
to  the  November  Term  of  the  Circuit  Court 
havo  been  served.  The  above  referred  to 
House  Bill  does  not  provide  for  a November 
Term  but  abolishes  said  term. 

"May  I havo  the  opinion  of  your  office  rela- 
tive to  tho  effective  date  of  the  amended 
law  and  your  opinion  as  to  whether  or  not  a 
November  Term  1943  of  the’  Circuit  Court 
can  be  held." 
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) 

Hon#  John  B#  Smoot 


House  Bill  509  as  enacted  is  a s follows: 

"Section  1#  That  Section  2202,  article  3, 

Chapter  10,  -evised  Statues  of  Missouri, 

1939,  relating  to  Thirty-seventh  Judicial 
Circuit,  be  and  the  same  is  hereby  amend- 
ed by  striking  the  words  beginning  in  line 
four,  ’’on  the  third  Monday  in  May  and  the 
second  Monday  in  November",  and  inserting 
in  lieu  thereof  the  following,  "on  the 
first  Monday  in  January,  the  third  Monday 
in  May  and  the  first  Monday  in  September", 
so  that,  when  amended,  said  section  shall 
read  as  follows: 

"Section  2202#  In  the  county  of  Clark, 
on  the  first  Mondays  in  April,  August 
and  December;  in  the  county  Scotland,  on 
the  first  Monday  in  January,  the  third 
Mondry  in  May  und  the  first  Monday  in 
rept-3mber;  in  the  county  of  Schuyler  on 
the  first  Mondays  in  May  and  October#" 

During  the  session  of  the  62nd  General  Assembly,  held 
in  Jefferson  City,  beginning  in  January,  1943,  there  was  a 
Concurrent  Senate  Resolution  presented  (Resolution  No#  2) 
which  recommended  and  resolved  that  an  amendment  to  the 
Constitution  be  made  decli  ring  that  no  law  passed  by  the 
General  Assembly  should  become  effective  until  ninety  days 
after  the  signing  of  such  laws  by  the  -Governor  of  this  State. 
This  Resolution  was  presented  in  the  form  of  an  Amendment 
to  the  Constitution  on  April  6,  1943,  to  the  electorate,  and 
the  same  passed#  Said  Amendment  provides  as  follows: 

"Amendment  repealing  Section  36,  Article 
IV,  Missouri  Constitution,  and  enacting 
new  section  providing  effective  date  of 
laws  of  Osneral  Assembly,  except  appro- 
priation acts  and  emergency  acts# 

"JOINT  AN!  CONCU^NFNT  RESOLUTION  sub- 
mitting to  the  qualified  voters  of  the 
state  of  Missouri  and  amendment  repeal- 
ing ection  36,  of  Article  IV  of  the 
Constitution  of  Missouri  and  enacting 
in  lieu  thereof  a new  section  relating 
to  the  same  subject  establishing  the 
effective  date  of  laws,  to  be  known  as 
Section  36  of  Article  TV. 

"Be  It  ro solved  by  the  Senate,  the  Housi 
r* Representatives  concurring  therein: 
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"That  at  a special  election  to  be 
called  by  the  Governor  for  that  pur- 
pose, or  at  the  general  election,  to 
be  held  in  this  state  on  the  first 
Tuesday  after  the  first  Monday  of 
November  in  the  year  1944,  there  shall 
bo  submitted  to  the  qualified  voters 
of  this  state  for  adoption  or  rejection 
a proposition  to  repeal  Section  36  of 
Article  IV  of  the  Constitution  of  Mis- 
souri relating  to  the  effective  date 
of  laws,  and  to  enact  in  lieu  thereof 
a new  section  relating  to  the  same  sub- 
ject matter  to  be  known  as  Section  36 
of  Article  IV  and  to  read  as  follows: 

"Section  36.  No  law  passed  by  the 
General  Assembly,  except  appropria- 
tion acts,  shall  take  effect  or  go  in- 
to force  until  ninety  days  after  enact- 
ment and  approval  thereof  as  otherwise 
provided  by  this  Article,  unless  in 
case  of  an  emergency  (which  emergency 
must  be  expressed  in  the  preamble  or  in 
the  body  of  the  act),  the  General 
Assembly  shall,  by  a vote  of;  wo-thirds 
of  all  the  members  elected  to  each 
house,  otherwise  direct;  said  vote  to 
be  taken  by  yeas  and  nays,  and  entered 
upon  the  journal." 

fection  659,  R.  S.  Mo.  1939,  as  follows: 

"A  law  passed  by  the  general  assembly 
shall  take  effect  ninety  days  after 
the  adjournment  of  the  session  at  which 
it  is  enacted,  subject  to  the  following 
exceptions: 

"(a)  A law  necessary  for  the  immedi- 
ate preservation  of  the  public  peace, 
health  or  safety,  which  emergency  must 
be  expressed  in  the  body  or  preamble  of 
the  act  and  which  is  declared  to  be  thus 
necessary  by  the  general  assembly,  by  a 
vote  of  two-thirds  of  its  members  elected 
to  each  house,  sale  vote  to  be  taken  by 
yeas  and  nays,  and  entered  on  the  Journal 
or  a law  making  an  appropriation  for  the 
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current  expenses  of  the  state  government, 
for  the  maintenance  of  the  state  Institu- 
tions or  for  the  support  of  public  schools, 
shall  take  effect  as  of  the  hour  and  minute 
of  its  approval  by  the  governor;  which 
hour  and  minute  may  be  endorsed  by  the 
governor  on  the  bill  at  the  time  of  its  ap- 
proval. 

"(b)  In  case  the  general  assembly,  as 
to  a law  not  of  the  character  hereinbefore 
specified,  shall  provide  that  such  law  shall 
take  effect  on  a date  in  the  future  sub- 
sequent to  the  expiration  of  the  period  of 
ninety  days  hereinbefore  mentioned,  s aid 
law  shall  take  effect  on  the  date  thus  fixed 
by  the  general  assembly, 

"(c)  Laws  not  of  the  nature  herein- 
before specified  enacted  by  the  general 
assembly  at  its  regular  session  In  1939 
and  each  ten-year  period  thereafter,  and 
except  as  otherwise  provided  by  law,  the 
Revised  Statutes  of  1939  and  each  ten-year 
period  thereafter,  shall  take  effect  on 
the  first  day  of  November  in  the  year  of 
their  enactment  or  authorization:  Provided, 
that  unless  suspended  under  the  referendum 
or  unless  otherwise  provided  by  law,  laws 
changing  the  time  of  holding  court  shall 
take  effect  in  ninety  days  after  the  ad- 
journment of  the  session  at  which  such 
laws  may  have  been  enacted," 

At  first  glance  it  might  appear  that  the  constitution- 
al amendment  above  quoted  provides  that  the  laws  are  to  be- 
come effective  after  ninety  days  from  the  date  of  enactment 
and  approval  thereof.  However,  after  careful  examination 
thereof,  it  will  be  noted  that  s aid  law  is  negative  in 
character  providing  that  "no  law  passed  by  the  General 
Assembly  * * * * shall  take  effect  or  go  into  force  until 
# # •&  •a-.” 

If  the  law  makers  had  Intended  said  act  to  be  affirm- 
ative in  character  it  would  have  been  simple  to  hnve  it 
read  "all  laws  passed  by  the  General  Assembly  * # # *■  shall 
take  effect  or  go  into  effect  ninety  days  after  enactment 
and  approval  thereof 
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It  is  true  that  Section  659,  supra,  is  somewhat  of 
a repetition  of  Section  36,  of  the  Constitution  as  it  ex- 
isted prior  to  the  adoption  of  the  amendment  wherein 
quoted,  but  if  the  legislature  intended  that  said  act 
should  be  repealed,  it  probably  would  have  acted  on  said 
intent  and  repealed  said  statue.  In  fact.  House  Bill  652 
was  perfected  in  the  house  during  the  62nd  General  Assem- 
bly but  failed  t^o  be  enacted,  which  bill  purposed  to  re- 
peal said  Section  659,  and  to  enact  a new  Section  in  lieu 
thereof.  This  fact  Indicates  that  the  present  force  and 
effect  of  said  Section  659  was  known  to  the  Legislature, 

It  was  held  in  the  case  of  Heed  v,  Golhneck,  112  Mo, 
App,  310,  86  S,  W,  1104,  that  it  must  be  presumed  that  the 
L gislature  knows  the  existing  law. 

It  has  been  repeatedly  held  that  laws  are  pro sumed 
to  be  drafted  with  knowledge  of  all  existing  laws  on  the 
subject,  Sikes  v,  St,  Louis  and  S,  P.  R,  Co.,  127  Mo, 

App,  326,  105,  S,  • 700,  State  ex  rel.  Case  v.  Wilson 
151  Mo.  App.  723,  132  S.  W.  625. 

In  construing  a statue,  all  statutes  applicable  to 
th8  same  subject  involved  must  be  read  and  construed  to- 
gether and,  if  possible,  harmonized*  Ctate  v.  Naylor 
328  Mo.  335,  40  S.  W.  (2d)  1079. 

When  statues  appear  to  be  in  conflict  they  must  be 
harmonized  If  possible,  according  to  legislative  Intent* 
Cotes  & Hopkins  Realty  Co.  v.  Kansas  City  Terminal  Ry. 

Co.  328  Mo.  1118,  43  S.  W.  (2d)  317. 

In  construing  statutes  in  pari  materia,  endeavor 
should  be  made,  by  tracing  history  of  legislation  on 
subject,  to  ascertain  uniform  and  consistent  purpose 
of  Legislature,  or  to  discover  how  policy  of  Legislature 
with  reference  to  subject-matter  has  been  changed  or 
modified  from  time  to  time.  Ptate  ex  rel.  and  to  Use 
of  Geo.  B.  Peck  Co.  v.  Brown,  105  t.  W.  2d  909,  340  Mo. 
1189. 

In  construing  statutes  in  pari  materia,  not  only 
acts  passed  at  s ame  session  of  Legislature,  but  also 
acts  passed  at  prior  and  subsequent  sessions,  and  even 
those  which  have  been  repealed,  may  be  considered. 

Ptate  ex  rel.  and  to  Use  of  Geo.  B.  Peck  Co.  v.  Brown, 

105  P.  W.  2d  909,  340  Mo.  1189. 
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It  Is  not  difficult  to  harmonize  Section  36  of  the 
Constitution  as  amended  and  Section  659  R.  Mo.  1939. 
Said  Section  36  of  tho  Constitution  as  amended  would 
allow  all  bills  to  take  effect  or  go  into  force  ninety 
days  from  the  date  of  enactment  and  approval,  if  there 
were  no  statutory  provision  setting  the  effective  time 
at  a later  date,  namely:  ninety  days  after  the  adjourn- 
ment of  the  session  at  which  enacted. 


The  effect  of  a change  in  terms  of  court  on  any  re- 
turn or  other  process  prlviouely  issued  is  specifically 
provided  for  in  Section  2036  R.  ?.  T4o.  1939,  which  section 
Is  as  follows: 


"When  any  writ  or  other  process  is  made 
returnable  to  any  stated  term  of  any 
court  of  record,  and  the  legislature 
shall  change  the  time  of  holding  such 
terra,  euch  process  shall  he  returned 
to  the  first  term  of  tho  court  held  in 
pursuance  of  such  change,  and  with  the 
same  effect  as  if  returned  at  the  time 
named  In  such  process." 

The  court  mey  continue  with  the  November  term  If 
said  term  Is  begun  before  the  effective  date  of  the 
act  changing  terms.  The  law  Is  so  stated  in  15  C.  J., 
p.  8G0,  par.  229  as  follows: 

"An  act  which  merely  changes  the  time 
of  holding  a certain  court  does  not 
abolish  such  court  or  effect  a dis- 
continuance of  business  therein 
pending,  and  a court  which  has  con- 
vened prior  to  the  passage  of  such  an 
act  is  not.  prevented  from  conclud- 
ing Its  session." 


CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  department  that 
House  Bill  509,  referred  to  in  your  letter,  will  not  take 
effect  or  ro  into  force  until  ninety  days  after  the  ad- 
journment of  the  session  of  the  Legislature  in  which  It 
was  enacted. 

This  department  la  of  the  further  opinion  that  the 
November  term,  1943,  of  the  said  Circuit  Court  can  be  held 
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If  the  term  begins  before  the  period  of  ninety  days  after 
adjournment  of  the  62nd  General  Assembly  has  expired.  If 
the  act  changing  terms  of  court  becomes  effective  during 
the  term  of  court  it  will  not  prevent  the  conclusion  of 
business  In  that  particular  term. 


Respectfully  submitted. 


LEO  A.  PCLITTE 
Assistant  Attorney  General 


APPROVED: 


ROY  McK  ITT  RICK 
Attorney  General 
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Senate  Bill  No.  4 does  not  invalidly  in- 
crease or  decrease  pay;  how  clerk  is  com- 
pensated; when  monthly  account  may  he  made 
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Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Doar  Slrj 


filed 
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This  will  acknowledge  receipt  of  your  letter  of  Au- 
gust 11,  1943,  as  f ollow8 1 


"House  Conir.it tec  Substitute  for  Senate 
Bill  No,  4 affecting  the  compensation 
of  Probate  Judges  in  counties  with  a 
population  of  less  than  19,000  was 
signed  by  the  Governor  on  August  5th, 
1943,  Doc 8 this  act  increase  or  de- 
crease the  compensation  of  Probate 
Judges,  during  their  term,  in  viola- 
tion of  Section  Article  14  and  Sec- 
tion 33,  Article  6 of  the  Constitution? 

"Under  the  provisions  of  this  bill,  the 
Probate  Judges  in  these  counties  are  re- 
quired to  turn  over  to  the  County  Treas- 
urer, each  month,  all  fees  collected  in 
his  office,  and  the  county  will  issue  to 
the  Probate  Judge  a warrant  in  the  amount 
of  salary  due  him  as  established  by  tills 
bill,  at  the  end  of  the  year  adjustments 
are  to  be  made  between  the  total  amount 
of  fees  turned  over  and  the  salary  re- 
- oelved.  After  this  bill  becomes  effec- 
tive what  will  be  the  condition  of  the 
Probate  Clerks  and  their  salary?  Will 
the  Clerkte  salary  be  payable  out  of 
fees  collected,  or  will  it  be  payable 
out  of  the  monthly  allowance  made  to 
the  Probate  Judge?  Since  the  bill  pro- 
vides that  all  fees  shall  be  paid  into 
the  Treasury,  could  the  Clerk,  in  lieu 
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of  that  provision,  be  uaid  from  such  fees? 

"Under  this  hill.  Is  the  Probate  Judge  re- 
quired to  submit  to  the  County  Court  on 
the  first  day  of  esch  month  an  itemized 
list  of  the  fees  that  are  turned  to  the 
County  Treasurer?" 


House  Committee  Substitute  for  Senate  Bill  No*  4,  (here- 
after referred  as  merely  Senate  Bill  No*  4),  approved  by  the 
Governor,  August  5,  1943,  is  as  follows: 


"TCie  Judges  of  the  Probate  Courts  in  coun- 
ties which  now  have  or  may  hereafter  rave 
a population  of  less  than  19,000  inhabi- 
tants shall  receive  for  their  services  an- 
nually, to  be  paid  out  of  the  County  Treas- 
ury in  equal  monthly  installments  at  the  end 
of  each  month  by  a warrant  drawn  by  the  Coun- 
ty Court  upon  the  County  Treasury  minimum 
salaries  as  follows:  In  counties  having 
10,000  Inhabitants  or  less,  the  sum  of 
$750*00;  in  counties  having  10,000  inhabi- 
tants and  less  than  15,000,  the  sum  of 
$1200*00;  in  counties  having  more  than  15,000 
inhabitants  ana  less  than  17,500,  the  sum  of 
$2,000,00;  and  in  counties  having  more  than 
17,500  inhabitants  and  less  than  12,000,  the 
sum  of  $2,400*00;  but  should  the  yearly  sum 
of  fees  earned  and  collected  by  any  Probate 
Jud.  e of  any  3uch  county,  and  his  cleric  or 
clerks,  by  virtue  of  the  office,  exceed  the 
amount  which  such  Judge  would  be  entitled  to 
receive  by  reason  of  the  population  of  said 
county  as  aforesaid,  then  such  judge  shall 
be  entitled  to  retain  the  excess  subject  to 
the  limitations  set  out  in  Section  13404:  of 
Article  2,  Chapter  99,  Revised  Statutes  of 
Missouri,  1939,  and  the  County  Court  shall 
draw  a warrant  or  warrants  upon  the  County 
Treasurer  in  favor  of  such  Judge  for  such 
excess  fees*  It  is  further  provided  that 
all  Probate  Judges  in  such  counties  shall 
at  the  end  of  each  and  every  month  after 
thi3  act  shall  take  effect,  make  and  file 
with  the  County  Clerk  a report  of  all  fees 
actually  collected  by  him  or  his  clerk  dur- 
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ing  the  month,  except  fees  earned  and  col- 
lected for  the  solemnization  of  marriages 
and  the  hearing  and  determining  of  inher- 
itance tax  matters,  together  with  a report 
of  all  such  fees  earned  during  the  month  but 
not  yet  collected,  and  that  he  shall  at  the 
end  of  each  month  pay  over  to  the  County 
Treasurer  all  monies  collected  by  him  or 
his  clerk  during  the  month  which  are  re- 
quired to  be  shown  in  the  monthly  report  as 
above  provided,  takin  duplicate  receipts 
therefor,  one  of  which  shall  be  filed  with 
the  County  Clerk,  and  every  such  Probate 
Judge  shall  be  liable  on  his  official  bond 
for  all  fees  collected  and  not  accounted 
for  by  him,  and  paid  into  the  County  Treas- 
ury as  herein  provided," 


The  two  constitutional  provisions  which  it  is  thought 
that  this  bill  might  violate  are  Section  8,  Article  14  provid- 
ing: 


"The  compensation  or  fees  of  no  State, 
county  or  municipal  officer  shall  be  in- 
creased during  his  term  of  office;  * * •» 


and  Section  33,  Article  6,  providing: 


"The  judges  of  * all  * courts  of 
record  receiving  a salary,  shall,  at  stated 
tines,  receive  such  compensation  for  their 
services  as  is  or  may  be  prescribed  by  law; 
but  it  shall  not  be  Increased  or  diminished 
during  the  period  for  which  they  were  elected," 


It  will  be  noticed  that  Senate  Bill  No,  4 fixes  a "min- 
imum salary"  for  probate  Judges  in  all  counties  having  a popu- 
lation of  less  than  19,000  inhabitants.  The  minimum  is  adjusted 
on  a population  classification  and  ranges  from  $2,400.00  to 
0750,00  according  to  the  population  class  into  which  the  county 
falls,  Hie  bill  also  provides  that  where  the  judge’s  annual 
fees  collected  exceed  the  minimum  annual  salary,  he  is  entitled 
to  receive  said  excess  "sublect  to  the  limitations  set  out  in 
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Section  13404  of  Article  2,  Chapter  99,  Revised  Statutes  of  Mis- 
souri 1939”.  This  limitation,  of  course,  has  reference  to  the 

maximum  compensation  which  a probate  Judge  way  receive. 


The  maximum  compensation  ox'  a probate  Judge  under  Sec- 
tion 13404,  after  deducting  from  his  fees  a reasonable  amount 
for  clerk  hire,  is  the  same  that  is  paid  to  the  judge  of  the 
circuit  court,  having  jurisdiction  in  said  county,  for  his 
services  as  judge  of  the  circuit  court,  judge  of  the  Jtivenile 
court,  jury  commissioner,  and  from  change  of  venue  fees  (State 
ex  rel.  and  to  Use  of  Jasper  Co.  v.  Jass,  296  3.  W.  431j  Smith 
v.  Pettis  County,  136  S.  W.  (2d)  282).  Thus,  a probate  judgefs 
maximum  compensation  varies  from  county  to  county  depending  on 
the  character  of  the  judicial  circuit  and  the  volume  of  change 
of  venue  business  in  the  circuit.  However,  in  all  circuits, 
the  annual  compensation  of  the  circuit  judge  will  exceed  the 
sum  of  $2,400*00,  which  is  the  greatest  minimum  pay  fixed  for 
a probate  judge  under  Senate  Bill  Ho.  4. 

y 


Senate  Bill  Ho.  4 does  not  increase  the  maximum  pay  al- 
. lowed  to  a probate  juage,  but  only  fixes  a minimum  below  which 
his  compensation  shall  not  fall.  Section  8,  Article  14  of  the 
Constitution  ha3  no  application  to  this  character  of  change  in 
a salary  or  compensation.  It  3 s desi  .ned  to  prohibit  a change 
that  woulc,  increase  the  maximum  compensation  allowed  to  a pro- 
bate judge  under  Section  13404,  Such  was  the  holdin;;  in  State 
ex  rel.  Emmons  v.  Farmer,  271  Mo.  306.  That  case  involved  a 
change  in  the  compensation  of  a circuit  clerk.  At  the  tlms 
the  clerk  was  elected,  the  law  provided  he  was  to  receive  his 
compensation  by  retaining  fees,  but  not  to  exceed  $2,000.00  a 
year.  Thereafter,  and  during  the  tern  for  which  he  was  elected, 
the  law  was  clianged  to  provide  the  clerk  with  a flat  annual  sal- 
ary of  $2,000.00  without  regard  to  the  amount  of  fees  collected 
and  paid  into  the  treasury.  It  was  contended  that  since,  prior 
to  the  change  in  the  law,  the  clerk  had  never  actually  collected 
in  a year  the  sum  of  $2,000.00  in  fees,  that  therefore  to  give 
him  a flat  salary  of  £2,000.00  a year  was  increasing  his  com- 
pensation during  his  term  contrary  to  Section  8 of  Article  14. 
TTie  court  held  that  such  was  not  an  increase  prohibited  by  the 
Constitution,  saying  (1.  c.  317): 


"We  have  seen  that  the  amounts  (of  the 
maximum  fees  and  the  flat  salary)  are  the 
same  •»  % * and  conclude  that  it  # there 
has  been  no  increase  and  the  Act  is  con- 
stitutional •*  *■  *n  (Parentheses  ou±s). 
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It  therefore  clearly  appears  that  the  court  was  of  the  view 
that  In  order  for  the  chan  o to  have  brought  about  an  Invalid 
increase,  the  flat  salary  fixed  must  be  in  excess  of  the  max- 
imum fees  theretofore  permitted  to  be  retained. 


Tills  same  reasoning  disposes  of  any  contention  that 
Senate  Bill  No,  4 violates  Section  33,  Article  6 of  the  Consti- 
tution, As  pointed  out  above,  t. ere  has  been  no  Increase  in 
the  maximum  compensation,  but  rather  it  remains  just  as  It  has 
always  been  under  Section  13404,  Since  it  Is  the  same  as  it 
has  alv/ays  been,  there  is  no  invalid  increase  or  decrease  such 
as  Is  prohibited  by  Section  33  of  Article  6, 


It  therefore  i3  our  opinion  that  Senate  Bill  No,  4 is 
valid  and  takes  effect  at  the  time  fixed  in  Section  659,  R,S, 
Missouri  1939, 


II. 


The  next  question  involves  the  method  by  which  the  pro- 
bate Judge  is  to  compensate  his  clerk  where  the  Judge  draws  the 
minimum  monthly  salary  provided  In  3ennte  Bill  No,  4, 


The  probate  Jud.  e under  Section  2440,  R,  3,  Missouri 
1939,  Is  authorized  to  appoint  a clerk  "who  shall  be  paid  by 
3ald  Judge",  Thus,  said  clerk  is  to  be  paid  by  the  Judge  out 
of  hi3  (the  Judge* 3)  compensation  which  he  receives  as  probate 
judge.  However,  in  a way,  provision  is  made  to  allow  the  judge 
the  expense  of  his  clerk.  The  way  this  Is  done  is  that  where 
a Judge  collects  fees  in  one  year.  In  excess  of  the  maximum  he 
may  personally  retain  under  Section  13404,  h--  Is  permitted  to 
retain  a further  sum.  In  addition  to  said  maximum,  to  cover 
"all  reasonablo  and  necessary  expenses  for  clerk  hire"  (Sec- 
tion 13404). 


Under  Senate  Bill  No.  4 probate  judges  who  draw  the 
minimum  monthly  salary  "shall  at  the  end  of  each  and  every 
month  # » make  and  file  with  the  County  Cleric  a report  of 

all  fees  actually  collected  by  him  or  his  clerk  during  the 
month,  (except  marriage  and  Inheritance  tax  fees)  * * * * # 
and  that  he  shall  at  the  end  of  each  month  pay  over  to  the 
County  Treasurer  all  monies  collected  by  him  or  his  clerk 
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during  the  month  which  are  required  to  be  shown  in  the  month- 
ly report  * (underscoring  ours)*  It  thus  appears 

the  Judge  will  not  have  access  to  the  fee,  as  earned,  to  pay 
his  clerk*  They  must  be  turned  over  to  the  treasurer  month- 
ly* All  the  court  will  have  is  his  monthly  minimum  salary 
and  since  the  clerk  "shall  be  paid  by  the  Judge"  the  Judge 
will  have  to  pay  the  clerk  out  of  the  amount  he  receives  as 
a minimum  salary* 


However,  should  the  yearly  fees  earned  and  collected 
by  the  Judge  and  his  clerk  exceed  the  minimum  yearly  salary 
he  is  paid  under  Senate  Bill  No*  4,  then  the  Judge  is  entitled 
to  have  a warrant  on  the  county  treasury  for  all  of  such  ex- 
cess where  the  excess  sum,  together  with  the  minimum  salary 
drawn,  does  not  exc  ed  the  amount  paid  to  the  circuit  Judge, 
as  specified  in  part  one  of  this  opinion,-  together  with  an  ad- 
ditional sum  to  "cover  all  reasonable  and  necessary  expenses 
for  clerk  hire"* 

It  therefore  Is  our  opini  n that  the  compensation 
which  the  probate  judge  pays  to  his  clerk  cannot  be  paid  out 
of  the  fees  earned  since  nil  of  said  fees  must  monthly  be 
paid  Into  the  county  treasury*  The  probate  Judge  will  have 
to  pay  his  clerk  out  of  his  raimimun  monthly  salary* 


III. 


This  question  concerns  when  the  probate  Judge  is  re- 
quired to  make  his  monthly  accounting  of  fees  and  to  pay  over 
the  fees  collected  to  the  county  treasury*  Senate  Bill  No.  4 
requires  the  report  to  be  made  and  filed  at  the  "end  of  each 
and  every  month"*  It  also  requires  the  fees  collected  to  be 
paid  over  the  "end  of  each  month". 


These  references  are  merely  to  the  end  of  a certain 
period,  designate  as  a month*  Section  666,  R.  S*  Missouri 
1939,  lays  down  certain  rules  for  construction  of  statutes 
and  provides:  "tire  word  •month*  shall  mean  a calendar  month." 

A calendar  month  is  not  at  end  until  midnight  of  the  last  day 
of  the  month  and  If  the  language  of  Senate  Bill  No.  4 were  taken 
literally,  then  this  report  must  be  filed  and  the  fees  collected 
paid  over  at  midnight  of  the  la^t  day  of  the  month*  However, 
statutes  must  be  applied  with  reason  and  such  application  would 
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not  be  reasonable.  Therefore,  we  think  filing  the  report  and 
paying  the  fees  as  soon  after  the  close  of  the  month  as  is 
possible  is  all  that  is  required.  The  soonest  possible  date 
after  the  close  of  the  month  that  such  could  bo  done  would  be 
the  first  day  of  the  succeeding  month. 


It  la  therefore  our'  opinion  a probate  judge  may  file 
his  monthly  reports  of  fees  and  pay  over  to  the  county  treas- 
urer  the  fees  collected  on  the  first  day  of  the  month  follow- 
ing the  month  for  which  he  must  account. 


Respectfully  Submitted, 


LA  .-«n.<CTi  L,  BRADLEY 

Assistant  Attorney  General 


A?t>POVEB: 


WTTcnTTTjc^ 

Attorney  General 


LLB: jn 


INCOME  TAX: 


Members  lc(f-Trtie  military  or  naval  forces 
do  not  have  to  make  income  tax  returns, 
nor  pay  income  taxes--civil  officer-not 
being  a prisoner  of  war  or  detained  by 
anyforeign  government  liable. 


September  14,  1945 


Honorable  Porreet  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Mr.  Smith* 


This  will  acknowledge  receipt  of  your  request, 
dated  September  9,  1943,  for  an  official  opinion 
from  this  office,  which  request  is  as  follows: 

"I  am  herewith  submitting  two  questions 
which  are  In  connectlor  with  House  Bill  Kc. 
C30  which  wap  pas' ed  by  the  62nd  General 
Assembly  end  duly  signed  by  the  Governor. 

"I  will  thank  you  to  give  me  your  written 
opinion  as  to  whether  or  not  the  two  classes 
of  individuals  mentioned  In  questions  (1) 
and  (2)  below,  »o  uld  be  required  to  file  a 
State  of  Missouri  Income  Tax  Return,  and 
pay  the  tax  as  provided  under  Sections 
il3i>4  and  11357  Revised  Statutes  of  Missouri, 
1939. 

" (1)  Any  Civilian  officer  or  employee  of  any 
department  who,  at  the  time  axij  such  Return 
or  payment  which  would  otherwise  become  due, 
who  Is  not  a prisoner  of  war  and  who  1 s not 
otherwise  detained  by  any  f< rel ;n  I’lovernment 
with  which  the  United  States  is  at  war. 

"(2)  Any  individual  in  the  military  or  naval 
forces  of  the  United  States,  who  la  net 
serving  on  sea  duty  and  is  not  out sj  dc~~the 
continental  United  States' at  the  . Lie  any 
such  Return  or  payment  would  otherwise  become 
due . 

"Flease  let  iis  have  your  opinion  at  your 
earliest  convenience." 

In  answer  to  your  first  question,  clause  "B"  of 
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of  section  1,  of  House  Bill  630,  resds  as  follows: 

"any  civilian  officer  or  employee  of  any 
department  who,  at  the  time  any  such  return 
or  payment  would  otherwise  become  due,  is  a 
prisoner  of  war  or  is  otherwise  detained 
by  any  foreign  government  with  which  the 
United  States  Is  at  war,  or  ■<*** 

It  la  the  opinion  of  this  office,  that  since  the 
bill  specifically  p-ovides  that  any  civilian  officer 
or  employee  of  any  department,  who  at  the  time  a 
tax  would  become  due,  is  a prisoner  of  war  or  is 
otherwise  detained  by  any  foreign  government  with 
which  he  Uhl  ted  ..cates  is  at  war,  but  does  not  in- 
clude such  an  officer,  who  does  not  qualify  es  above, 
then  any  such  civil  officer  would  be  liable  to  make 
the  return  and  pay  his  tax  as  rovided  by  the  Statutes 
of  Missouri  . 

In  cnswor  to  your  second  question,  clause  r'A"  of 
House  Bill  No.  630,  reads  as  .ollows: 

" any  Individual  in  the  mllil-ry  or  naval 
forces  oi  the  Uni  tea  States,  or 

Section  2 of  the  Bill  defines  what  If  meant  by, 
"individual  < r member  of  the  military  forces  of  the 
United  Stelae."  Such  section  is  as  follows: 

"For  the  purpose  of  thic  Act  the  term 
•continental  United  States'  means  the 
states  und  the  district  of  Coliunbia,  end 
the  term  ’ individual r or  ’member1  of  the 
military  forcos  of  the  United  States 
means  any  pci1  son  in  the  Army  of  the  United 
States,  United  States  Navy,  the  Marine  Corps, 
The  krmj  or  Favy  Corps  (Female),  the  Coast 
Guard,  the  Coast  ar.d  Geodetic  Survey,  or 
the  Public  Health  Service." 
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CONCLUSION. 


It  ia  the  opinion  o.'  this  office  that  any  Individual 
in  she  military  or  naval  forces  of  the  United  States, 
regardless  i where  he  is  stationed,  or  what  he  is  doing, 
is  net  required  to  prepare  a return- or  pay  an  Income 
tax  as  provided  under  sections  113L4  and  113.  7,  . S* 

Missouri,  193S,  until  (1)  the  fifteenth  da;  of  the  third 
month  following  the  month  in  which  he  ceases  (except 
by  reason  c f death  or  lr.cera retency ) to  be  a prisoner 
of  war,  or  to  be  detslncd  by  nny  foreign  government  with 
which  the  United  Ltates  is  at  war,  or  to  be  a - ember  of 
the  military  or  naval  forces  of  the  United  States  ser- 
ving on  soa  duty  or  outside  the  continental  United  States, 
es  the  ct.se  may  be,  unless  prior  to  the  expiration  of 
such  fifteenth  da y he  again  la  a prisoner  of  war,  or  is 
detained  by  any  oreign  government  with  which  the  United 
ea  is  at  war*  ember  cf  the  military  or  naval 

forces  of  the  United  St;.  tes  serving  cn  sea  duty  or  cut- 
side  the  co  .tinental  Unite.;  ■ :utea;  (2)  the  fifteenth  day 
of  the  third  enth  following  the  month.  In  which  the  present 
war  with  Germany,  Italy  and  Jepan  la  terminated,  as  pro- 
claimed by  uhe  President;  or  (3)  the  fifteenth  Gay  of 
the  third  < .th  following  the  nth  In  which  an  executor, 
administrator,  or  conservator  of  the  estate  of  the  tax- 
payer is  appointed. 


Respectfully  submitted, 


3 Lor.  ; iucii.fi 

Assistant  Attorney  General 

GY.  :LeC 


a ff  OVKD: 


Trur^TcTnTTrrrcE 

Attorney  General 


STATE  AUDITOR:  May  not  draw  one  warrant  covering  expenditure 
WARRANTS:  of  three  institutions  from  six  different  appro- 

priations* 


September  IS,  1943 


t 


lion,  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  y^ur  letter  of 
August  2t>,  1943,  as  follows: 


"I  am  enclosing  a list  of  properties 
owned  by  the  State  of  Missouri  under 
control  of  the  Penal  Bo  rd  of  Jeffer- 
son City  showing  the  amount  of  fire  In- 
surance and  the  premiums  on  the  various 
prooertles  listed, 

"The  total  Insurance  premiums  on  the 
properties  at  Tipton,  Mo,,  Farm  No#  2# 
Algoa  WRj’jn  and  the  Church  Farm  amount  to 
8,433 • 55, 

"'Jpon  an  a ooroprlat ' on  inde  b the  last 
legislature  to  the  ^ennl  Board  and  you* 
opinion  which  was  given  to  Senator  Fal- 
zone  as  of  June  13,  1943,  I will  appre- 
ciate an  opinion  fror  you  as  to  whether 
I should  issue  a warrant  in  the  amount 
of  th' a blanket  pr  mium  for  the  fife  In- 
su  ance  on  tie  build  in  a as  outlinod  In 
the  schedule  I am  enclosing,” 


The  attached  schedule  shows  the  location  and  descrip- 
tion of  the  bull  In  s to  be  insured;  the  amount  of  coverage 
on  ABC)  ‘i  and  ti  mium. 


The  opinion  to  Hon.  Joseph  A.  Falzone  of  June  18, 
1943,  has  no  -earing  on  the  instant  question  since  all  It 
passed  upon  was  whotl-er  appropriations  c-'uld  be  expended  for 
Insurance  premiums. 
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It  appears  from  your  letter  and  the  attached  schedule 
that  t o property  Insured  la  at  four  general  locations.  Since 
you  refer  to  the  3a-  c as  being  property  under  control  of  ti  e 
Penal  Bonrd,  the  property  at  Tipton,  Missouri,  must  be  that 
used  in  connection  with  the  Industrial  home  for  Negro  Girls, 
and  the  others  a *c  the  Intermediate  Reformatory  for  Young  Mon 
at  Al.  oa;  a:  an  Farr,  . o.  2 and  Chur  cl.  Farm  which  are  a 

part  of  the  pen! tertiary  proper. 


House  Bill  411  of  tne  62nd  General  Assembly  approved 
July  26,  1943  provides  the  funds  to  op  rate  the  penal  institu- 
t’ons  for  1943-1944*  Section  1 thereof  provides  the  funds  tint 
are  Involved  In  this  question.  Under  the  heading  "For  the  * 
souri  Penitentiary,  payable  out  of  General  Revenues  * » * : p. 
Operation  s*1  thei  13  aprropria  ted  ^1,200,000*  nnd  one  of  the 
objects  specified  for  which  the  funds  may  be  expet, ded  Is  "Insur- 
ance*. Under  tt  o . eadlng  "For  the  Missouri  Penitentiary,  pay- 
able out  of  Earnings  Funds  * i r • Operations"  there  is  ap- 
propriated and  one  of  the  objects  specified  for  which 

the  funds  may  be  expended  is  "insurance".  Under  the  heading 
"For  Intermedit te  Reformatory,  payable  out  of  General  Revenue 
fund  * # * * D.  Operations"  there  Is  a;  • roprlated  |231,000.  and 
one  of  the  objects  specified  for  which  the  funds  may  be  expended 
1 3 "Insurance".  Under  the  heading  "For  Intermediate  Refon.atory 
payable  out  of  Earnings  Fund  * > v # D.  Operations"  there  Is  ao- 
proprlatsd  .20, 000.  and  one  of  the  objects  specified  for  which 
the  funds  may  be  expended  is  "insurmce".  Under  the  heading 
"For  the  Industrial  Hcwe  for  Me  ;ro  Girls,  payable  out  of  Gen- 
oral  Revenue  fund  ■»  * ->  D.  Operations"  there  is  appropriated 
4>16»000.  and  one  of  t<  e objects  specified  for  wh  ch  the  fund3 
may  be  expended  is  "Insurance".  Under  the  heading  "For  the 
Industrial  Home  for  Negro  Girls,  payable  out  of  Industrial 
Home  for  Ne~ro  Girls  Fund  * * * * D.  Operations"  ip- 

propriat  d £>26,000.  and  one  of  the  objects  specified  for  which 
the  fund3  may  be  expended  Is  "lnourance". 


It  a ears  irom  the  foregoing  resume  of  Section  1 of 
Ilouse  Bill  411  that  ti  ere  are  two  distinct  appropriations  for 
insurance  for  each  of  th  three  institutions  Involved,  and 
each  of  the  six  constitute  distinct  and  se  orate  appropriations. 
And  ti  ere  la  no  doubt  ti  at  each  ins titutlon' s popropriat  on 
must  bear  the  ci  arge  for  Insuring  that  institution^  buildings. 
Insurance  for  the  Penitentiary  property  certainly  carunot  be  paid 
out  of  funds  appropriated  for  Insur  nee  at  the  Algoa  Reformatory 


Section  13026,  K.  3.  Mo.  1939,  fixes  the  general  du- 
ties of  the  Auditor  as  follows: 
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"He  shall:  * ■*  * * third,  express  in 
the  body  of  every  warrant  which  he  may 
draw  upon  the  treasury  the  particular 
fund,  appropriated  by  law,  out  of  which 
the  same  is  to  be  paid:  * * * * " 


Section  13042,  R.  S.  Mo.  1939,  prescribes  the  form  of 
the  Auditor’s  warrants  and  that  form,  if  properly  executed, 
will  be  in  compliance  with  Section  13026  as  above  quoted. 


In  view  of  these  requirements  v/e  do  not  see  how  the 
Auditor  can  draw  one  warrant  for  $8,443.55,  covering  accounts 
chargeable  against  six  different  appropriations  for  three  dif- 
ferent Institutions,  and  yet  have  properly  expressed  in  the 
body  of  the  warrant  the  "particular  fund  appropriated  by  law, 
out  of  which  the  same  is  to  be  paid".  He  would  have  to  desig- 
nate the  six  different  fund3  and  the  amount  chargeable  to  each. 
However,  we  think  the  purpose  of  Section  13026  was  to  require  a 
separate  warrant  for  each  institution,  and  where  such  institu- 
tion has  two  appropriations  for  the  same  purpose  and  the  expend- 
iture ia  to  be  charged  partially  against  each  of  the  fund 3,  that 
separate  warrants  must  be  drawn  on  each  fund.  In  other  words. 

If  the  penitentiary  proper,  in  expending  funds  for  the  insur- 
ance of  its  buildings  at  Farm  No.  2 and  Church  Farm,  draws 
against  both  the  General  Revenue  and  Earnings  appropriations, 
a separate  warrant  must  be  <irawn  on  each  fund  for  that  portion 
of  the  expenditure  charged  to  said  fund. 


We  do  not  mean  to  convey  the  impression,  however,  that 
the  cost  of  Insurance  on  each  separate  building  at  each  insti- 
tution must  be  covered  by  a separate  warrant.  All  we  conclude 
Is  that  the  cost  of  "insurance"  at  a single  institution  cannot 
be  paid  by  a single  warrant  which  may  be  chargeable  to  two  ap- 
propriations. 


CONCLUSION 

It  therefore  is  our  opinion  a single  warrant  may  not 
be  drawn  by  the  Auditor  to  cover  expenditures  for  three  differ- 
ent institutions  chargeable  against  six  different  appropriation 
acts. 


APPROVED: 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney  General 

!'0Y  i-:CKit trick 
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BiTRIAL  SOCIETIES:  Person  regularly  receiving  and  transmitting 

assessments  to  foreign  ourial  association 
unlawfully  acts  as  agent. 


September  24,  1943 


Jon.  1 ay  no  V.  Slanlcard 
Prosecuting  Attorney 
No v. ton  County 
Neosho,  Missouri 


Dear  Mr.  lankards 


Under  date  of  optomoor  17,  1943,  you  wrote  this 
office  requesting  an  opinion  as  follows: 

"I  would  like  your  opinion  on  the  follow- 
ing: a Burial  Association  of  Oklahoma 

hat  written  a number  of  contracts  with 
peoplo  residing  in  Oklahoma  out  vho  live 
near  enoca  in  tills  county-  and  within 
the  enoca  trade  territory.  It  13  raoro 
convenient  that  they  pa;  their  assessments 
to  an  agent  of  the  issociation  vho  lives 
at  oneca.  Dooa  the  fact  that  these 
me.toers  of  the  Association  pay  their 
assessments  to  an  agent  of  the  associa- 
tion residing  in  Mii.souri  constitute  a 
violation  of  our  statutes?  Zhese  con- 
tracts are  written  in  Oklaiiomaaid  the 
agent  residing  in  Senoca  does  not  write 
contracts  but  merely  collects  the  assess- 
ments • " 

In  your  letter  you  make  no  statement  of  facts  con- 
cerning the  plan  of  operation  for  the  Oklahoma  Burial  vssocia- 
tion  and  it  is  assumed  that  such  ourial  association  opera tos 
upon  a plan  similar  to  that  held  to  bo  doing  an  insurance 
business  in  the  case  of  : tato  e;c  inf.  ’ illiamaon  v.  Black, 

14b  l.  • V;.  (2d)  406,  and  in  which  cate  the  statute  under  which 
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numerous  burial  associations  had  ooan  organized  in  this 
State,  vas  hold  to  be  unconstitutional  and  void,  This 
opinion  is  written,  eased  upon  that  assumption. 

Yoht  attention  is  diroctod  to  section  6018,  Article 
10,  Chapter  37,  R.  F . Mo.  1939,  which  is  in  part  as  follows: 

"Any  person  or  persons  in  this  state 
•'ho  shall  receipt  for  any  money  on 
account  of  or  for  any  contract  of  In- 
surance made  b him  or  them  for  ary 
insurance  company  or  association  not 
at  the  time  authorised  to  do  business 
in  this  state,  or  who  shall  receive 
or  receipt  for  any  monoy  from  other 
persons,  to  be  transmitted  to  any  such 
insurance  company  or  association,  either 
in  or  out  of  this  state,  for  a policy  or 
policies  of  Insurance  issued  o.  such 
company  or  association,  or  for  any  ro- 
ne- al  thereof,  although  the  same  may 
not  be  required  by  him  or  them  as  agents, 
or  rho  shall  make  or  cause  to  be  made, 
directly  or  indirectly,  any  contract  of 
insurance  for  such  company  or  association, 
shall  be  deemed  to  all  intents  and  pur- 
poses an  agent  of  such  company  or  associa- 
tion, and  shal  1 be  subject  to  all  the 
provisions  and  regulations  and  liable  to 
all  the  penalties  provided  and  fixed  ay 
this  chapter.  & * 

And  also  to  i action  6019  of  the  same  article  and  chapter,  as 

follows: 


" jay  person  or  persons  who  in  thi3  state 
shall  act  as  agent  or  solicitor  for  any 
individual,  association  of  individuals 
or  corporation  ongaged  in  the  transaction 
of  insurance  justness,  without  such 
person  or  persons  first  having  obtained 
from  the  superintendent  of  the  Insurance 
department  of  this  state  the  certificate 
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authorising  him  to  act  as  such  agent 
or  solicitor,  as  required  by  section 
6003  of  the  Revised  Statutes  of  this 
state,  or  v ho  ihall  act  as  a;:ent  or 
solicitor  for  any  individual,  associa- 
tion of  inulvldaala  or  corporation  en- 
gaged in  insurance  business,  oeforo-  such 
ln^l visual,  association  oi* ' InolvlduaTs 
or  corporation  shall  have  been  duly 
authorized  and"  licensed  oy  tlie  superin- 
tendent of  ilhe  insurance  department  of 
till  a staTe  to  transact  'ousmess  in  “tTHs 
state,  or  aFtor  such  license  has  been 
suspended,  revoked,  or  has  expired, 
shall  be  deemed  guilty  of  a misdemeanor, 
and  on  conviction  thereof,  shall  be  fined 
not  less  than  ten  nor  more  than  one 
hundred  dollars  for  each  offense,  or  im- 
prisoned in  the  county  or  city  jail  for 
not  less  than  ten  days  nor  more  than  six 
months,  or  by  both  such  fine  and  imprison- 
ment (Underscoring  ours.) 


Conclusion. 


A person  collecting  assessments  in  thi3  State  and 
remitting  them  as  a regular  course  of  procedure  to  a ourial 
at  sociation  not  licensed  to  do  ousiness  in  the  State  of 
Missouri,  Rould  oe  violating  the  statutes  set  out  a >ove. 


Respectfully  submitted. 


V.  0.  JACKS OH 

Assistant  ^ttorney-Oeneral 


APPROVED j 


ROY  LIcKITTRICK 
Attorney-General 
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PROBATS  JUDGES:  Unaer  House  Committee  Substitute  for  Senate 

Bill  No.  4,  Probate  Judges  may  at  any  tine 
collect  excess  feee  above  their  salary  after 
they  have  oaid  fees  into  the  county  treasury 
equal  to  the  amount  of  their  annual  salary. 


October  25,  1943 


FILED 


Honorable  Forrest  Smith 
State  Auditor 
Jofferson  City,  Missouri 


Attention:  W.  A.  Holloway, 
Chief  clerk 


Dear  Mr.  Smith: 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  October  18th  in  which  you  request  an 
opinion  of  this  department.  ThiB  opinion  requost,  omitting 
caption  and  signature,  is  as  follows: 

MAt  the  recent  meeting  of  the  Probate 
Judges  Association  of  Missouri  the 
Judges  in  their  convention  requeuted 
us  to  obtain  an  opinion  from  your  office 
on  the  question  concerning  the  method 
and  time  of  the  Probate  Judges  retain- 
ing fees  collected  by  them  in  excess  of 
the  annual  compensation  allowed  under  the 
provisions  of  House  Co  mittee  fuostltute 
for  Senate  Bill  No.  4. 

"To  clarify  the  question,  we  will  use  as 
an  example  a Judge  in  the  last  bracket, 
in  a County  with  a population  of  more  than 
17,500  and  loss  than  19,000,  wherein  his 
annual  salary  paid  by  the  County  would  be 
^2400.00,  then  the  lav-  provides  that  if 
the  yearly  sum  of  foes  earned  and  collected 
by  virtue  of  the  office  shall  exceed  the 
amount  which  the  Judge  v.ould  be  entitled  to 
receive  under  his  salary,  *then  such  Judge 
shall  be  entitled  to  retain  the  excess 
suoject  to  the  liioitations  sot  out  in  Sec- 
tion 13404,  R.  S.  Missouri,  1939,  and  the 
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County  Court  siiall  draw  a v arrant  or 
warrants  upon  the  County  Treasurer  in 
favor  of  such  Judge  for  such  excess 
fees,*  The  question  Involved  Is,  *can 
the  County  Court  begin  to  draw  a warrant 
to  the  Probate  Judge  for  fees  turned  in 
to  the  County  just  as  soon  as  the  amount 
turned  in  exceeds  the  salary  limitation, 
or  will  It  be  necessary  for  the  Judge  to 
wait  until  the  end  of  the  year,'  The 
Judges  feel  that  the  language  used  in  the 
lav,  »such  Judge  shall  be  entitled  to  re- 
tain1 and  ' the  County  Court  shall  draw  a 
warrant  or  warrants1,  would  indicate  that 
as  soon  as  the  excess  collections  oegin  to 
come  into  the  Treasury  toiat  the  County 
would  then  draw  them  one  warrant  for  their 
regular  monthly  compensation  and  another 
warrant  to  return  to  them  the  excess  fees, 

"Vie  would  like  your  opinion  on  this  matter 
as  there  are  to  be  furnished  the  Judges 
In  these  counties  other  matters,  and  we 
would  like  to  enclose  this  opinion  at  that 
time." 


Since  tills  request  Is  based  upon  a construction  of 
House  Committee  Suostitute  for  Senate  Bill  No,  4,  we  first 
wish  to  cite  such  legislation,  which  was  approved  by  the  Governor 
on  ^ugust  5,  1943,  The  bill  provides  as  follows: 

"The  Judges  of  the  Probate  Courts  in 
counties  which  now  have  or  may  hereafter 
have  a population  of  less  than  19,000 
inhabitants  shall  receive  for  their  ser- 
vices annually,  to  oe  paid  out  of  the 
County  Treasury  in  equal  monthly  install- 
ments at  the  end  of  each  month  by  a 
warrant  drawn  by  the  County  Court  upon  the 
County  Treasury  minimum  salaries  as  follows: 

In  counties  having  10,000  inhabitants  or 
less,  the  sum  of  (;750.00;  in  counties  having 
10,000  inhaoitants  and  loss  than  15,000,  the 
sum  of  v120O,00;  in  counties  having  more 
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tixan  15,000  inhabitants  and  less  than 
17,500,  the  sum  of  $2,000,00;  and  In 
counties  having  more  than  17,500  Inhabi- 
tants and  loss  than  19,000,  the  sum  of 
^2,400,00;  but  should  the  yearly  sum  of 
fees  earned  and  collected  by  any  Probate 
Judge  cf  any  ax  ch  county,  and  his  clerk  or 
clerks,  bj  virtue  of  the  office,  exceed 
the  amount  which  such  Judge  would  be  en- 
titled to  receive  by  reason  of  the  popula- 
tion of  said  county  ac  aforesaid,  then 
such  judge  shall  oe  entitled  to  retain  the 
excess  subject  to  the  limitations  set  out 
In  Section  13404  of  Article  2,  Chapter  99, 

Revised  Statutes  of  Missouri,  1939,  and 
the  County  Court  shall  draw  a warrant  or 
warrants  upon  the  County  Treasurer  In  favor 
of  such  Judge  for  such  excess  fees.  It  is 
further  provided  that  all  Probate  Judges 
in  such  counties  shall  at  the  end  of  each 
and  every  month  after  this  act  shall  take 
effect,  make  and  file  with  the  County  Clerk 
a report  of  all  fees  actually  collected  by 
him  or  his  clerk  during  the  month,  except 
fees  earned  and  collected  for  the  solemniza- 
tion of  marriages  and  the  hearing  and  deter- 
mining of  inheritance  tax  matters,  together 
with  a report  of  all  such  fees  earned  during 
the  month  but  not  yet  collected,  and  that  he 
shall  at  the  end  of  each  month  pay  over  to 
the  County  Treasurer  all  monies  collected 
by  hi: a or  his  clerk  during  the  month  which  are 
required  to  be  shorn  in  the  monthly  report 
as  aoove  provided,  taking  duplicate  receipts 
therefor,  one  of  rhich  3hall  be  filed  with  the 
County  Clerk,  and  every  such  Prooate  Judge 
shall  be  llaole  on  his  official  bond  for  all 
fees  collected  and  not  accounted  fcr  by  him, 
and  paid  into  the  County  Treasury  as  herein 
provided, " 

Your  request  necessarily  calls  to  our  attention  the 
exact  amount  which  a Probate  Judge  may  collect  for  his  services. 
It  will  be  noted  that  the  Judge  has  authority,  under  the  aoove 
statute,  to  retain  the  excess  foes  which  he  collects  "subject 
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to  the  limitations  set  out  in  Section  13404  of  Article  2, 

Chapter  99,  R.  S.  Mo.,  1939."  The  limitation  spoken  of 
should  be  called  to  your  attention.  So,  consequently,  we 
wish  to  cite  you  that  part  of  Section  13404,  supra,  which 
relates  to  the  compensation  of  the  Judges.  This  Is  as  follows: 

"if-  it  it  provided  further,  that  whenover, 
after  deducting  all  reasonable  and  neces- 
sary expenses  for  clerk  hire,  the  anount 
of  fees  collected  In  any  one  calendar  year  ty 
or  for  any  one  probate  judge  In  any  county 
In  this  state,  during  his  terra  of  office, 
and  irrespective  of  the  date  of  accrual  of 
such  fees,  shaL 1 exceed  a sum  equal  to  the 
annual  -compensation  In  the  aggregate  from 
all  sources  and  for  all  duties  by  virtue  of 
the  office,  except  the  $1,200.00  allowed 
for  expanses  when  holding  circuit  court  in 
other  counties,  provided  by  law  for  a judge 
of  the  circuit  court  having  jurisdiction  In 
such  county,  * #" 

After  a study  of  the  aoove  statute  in  conjunction  with 
the  Instant  bill,  it  would  appear  that  a Probate  Judge  is  en- 
titled to  his  salary  plus  any  additional  fees  in  excess  of.  the 
amount  necessary  to  offset  the  amount  of  his  anlary,  with  the 
limitation  placed  on  such  excess  that  it  shall  not  exceed  the 
salary  of  the  Circuit  Judge  of  his  county. 

\ ith  this  in  view,  we  will  now  proceed  to  the  principal 
question,  i.  a.,  when  the  Probate  Judge  may  collect  such  additional 
fees.  There  are  three  constructions  which  ought  to  be  suggested 
in  answer  to  tho  question.  These  are,  (1)  at  the  end  of  each 
month,  (2)  at  such  time  as  the  Probate  Judge  has  paid  into  the 
treasury  an  amount  of  fees  equal  to  his  salary,  or  (3)  at  the  end 
of  the  year.  Before  discussing  these  three  ideas,  we  would  like 
to  offer  our  view  on  the  question  as  to  whether  the  salary  of  the 
Prooate  Judge  is  to  be  computed  on  an  annual  or  on  a monthly  basis. 
It  will  be  noted  that  the  instant  legislation  provides  that  the 
Prooate  Judges  ‘shall  receive  for  their  services  annually  <s-  *- 
This,  we  feel,  justifies  us  in  saying  that  these  salaries  are 
figured  on  an  annual  oasis  even  though  the  bill  provides  that 
they  are  to  be  paid  in  twelve  "equal  monthly  installments."  It  Is 
our  opinion  that  the  latter  provision  was  incorporated  in  the 
legislation  merely  as  a convenience  to  the  officers  in  allowing 
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them  to  be  paid  monthly,  fee  F tate  ex  rel.  Harvey  v,  Linville 
et  al.,  300  V • V*.  1066,  313  Mo.  698,  This  obsorvatlon  loads 
us  to  the  conclusion  that  where  the  bill  provides  that  if  fees 
exceed  the  amount  of  a Probate  Judge's  salary.  It  means  his 
annual.  Instead  of  his  monthly  salary. 

Now,  taking  the  first  view  as  set  out  In  the  pre- 
ceding paragraph,  v>e  wish  to  offer  an  example  to  explain  our 
construction  of  this  statute.  Let  us  sa^  that  a Probate  Judge 
is  entitled, under  a population  classification,  to  $2400,00  per 
ye>r  as  salary  - under  the  provisions  of  the  instant  oill,  he 
shall  be  paid  the  sum  of  $200,00  per  month  or  one- twelfth  his 
annual  salary,  Suppose,  In  January  he  collects  fees  in  the 
sum  of  $250,00,  which,  of  coarse,  is  $50,00  In  excess  of  his 
monthly  Installment  or  salary.  Then,  can  we  say  that  at  the 
end  of  that  month  he  is  entitled  to  that  $50,00?  We  think  not. 
If  his  salary  was  figured  on  a monthly  basis,  he  would  be  en- 
titled to  this  excess,  but  where  it  is  figured  annually  he 
would  not.  It  would  be  possible  that  after  January  he  might 
not  collect  more  than  an  average  of  $100,00  per  month  in  fees, 
or  a total  of  $1,100,00,  Should  he  have  been  paid  the  $50,00 
excess  In  January,  then  he  would  at  the  end  of  the  year  have 
drawn  ,*>2450.00  - $50,00  plus  his  fixed  salary  - when.  In  fact, 
ho  would  have  collected  ohly  $1,350.00,  or  less  than  his  fixed 
salary.  Under  the  provisions  c£  tills  bill  we  do  not  feel  he 
could  collect  the  excess  of  fees  over  his  monthly  salary  in- 
stallment, 

Ve  now  will  consider  classification  two  aforesaid, 
which  would  permit  a probate  judge  to  draw  fees  which  exceed 
his  yearly  salary  after  he  has  deposited  in  the  county  treas- 
ury an  amount  equal  to  his  salary.  Using  the  same  example  as 
aoove,  can  a Probate  Judge,  after  earning,  collecting  and  de- 
positing with  the  County  Treasurer  $2,400.00  in  fees,  which  Is 
the  amount  equal  to  his  yearly  salary,  make  a demand  and  collect 
an  amount  equal  to  the  excess  fees  over  the  $2400,00?  : e 

believe  that  he  can.  It  appears  that  this  statute  tries  to 
assure  the  counties  that  when  fees  aro  collected  by  a Probate 
Judge,  they  will  be  paid  into  the  treasury  In  an  amount  equal 
to  the  Judge's  salary.  After  such  condition  has  been  met,  any 
other  foes  deposited  aro  the  property  of  the  Prooate  Judge,  up 
to  the  limitation  discussed  supra.  Since  these  fees  are  the 
property  of  the  Prooate  Judge,  we  feel  that  he  should  be  allow- 
ed to  draw  these  amounts  whenever  he  has  fulfilled  the  condition 
mentioned  aoove. 
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These  views  nocessarily  bring  us  to  the  third  classi- 
fication aoove,  i.  a.,  as  to  tha  Probate  Judga  being  compelled 
to  wait  until  the  end  of  the  year  before  he  is  entitled  to 
draw  such  excess  fees.  It  seems  to  us  that  since  these  fees 
are  his,  up  to  the  maximum  amount  set  out  in  the  statutes, 
there  would  be  no  reason  why  he  should  be  forced  to  wait  until 
the  end  of  the  year  to  collect  them.  The  County  Court  has 
sufficient  records  to  inform  it  as  to  the  amount  that  has  been 
collected  and  deposited,  so  that,  in  case  the  fees  exceed  the 
maximum  amount,  it  can  claim  such  fees  on  the  part  of  the  county. 
The  means  of  keeping  these  records  is  provided  in  this  bill 
when  provision  is  made  for  the  filing  of  monthly  reports  by  the 
Prooate  Judge. 

The  purpose  of  statutory  construction  is  to  de terrains 
legislative  intent.  Pee  Thompson  v.  City  of  Lamar,  17  S.  r • 

(2d)  960,  322  Mo.  514;  State  v.  Toombs,  25  S.  W.  (2d)  101,  324 
Ho.  819;  Ptate  ox  rel.  American  Asphalt  Corp.,  v.  Trimble,  44 
S.  W.  (2d)  1103,  329  Ko.  495.  In  construing  the  instant  statute 
we  have  attempted  to  arrive  at  what  re  feel  is  the  legislative 
intent.  It  has  also  been  held  that  a statute  should  not  be  con- 
strued so  as  to  make  it  unreasonable,  where  there  can  be  a 
reasonable  construction.  Pee  State  ex  rel.  Public  Service  Company 
of  St.  Louis  v.  Public  rervice  Commission,  34  S.  tf.  486,  326  Ho. 
1169.  Further,  the  courts  have  held  that  a statute  will  not  be 
so  construed  as  to  require  an  impossibility  or  lead  to  aosurd 
results  if  susceptible  of  reasonable  interpretation.  Ptate  v. 
Irvine,  72  S.  r.  (2x1)  96,  335  Mo.  261,  93  A.  L.  R.  232. 

Following  the  rules  of  cons truct ion  above,  we  feel  that 
we  have  adopted  the  only  reasonable  construction  of  this  bill 
in  holding  that  a Probate  Judge  may  make  de.oand  and  be  entitled 
to  all  excess  fees  collected  by  him  at  any  time  after  sufficient 
fees  have  oeen  deposited  in  the  treasury  by  him  to  offset  the 
amount  of  his  salary  for  that  year,  and  that  he  shall  not  be 
compelled  to  wait  until  the  end  of  the  year  to  oollect  such  ex- 
cels fees,  if  any.  In  adopting  such  reasonable  con* truction,  it 
would  appear  that  we  have  arrived  at  the  intention  of  the  Legis- 
lature . 


1 e further  think  it  proper  to  call  attention  to  the 
fact  that  this  instant  legislation  should  go  into  effect  ninety 
da} 8 after  the  adjournment  of  the  Legislature,  ?h  ich  would  be 
November  21,  1943.  But  since  that  date  falls  on  a Sunday,  the 
effective  day  is  set  over  one  day,  that  is,  until  November  22, 
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1943.  As  a result  thereof,  there  will  be  a short  period  of 
time  oetween  such  date  and  December  31,  1943,  when  the  Probate 
Judges  can  take  advantage  of  this  bill.  However,  due  to  the 
fact  that  the  counties  have  not  sot  up  any  provision  in  1943 
in  their  oudgets  for  the  payment  of  these  salaries,  it  might 
result  in  the  failure  of  the  Judges  to  collect  such  remunera- 
tion, unless  there  is  a surplus  in  the  proper  classification. 
This  office  has  recently  rendered  an  opinion  to  the  effect 
that  if  there  is  a surplus  in  the  anticipated  revenue  for  the 
year  of  1943,  over  and  above  all  necessary  charges,  a warrant 
for  such  unpaid  salary  (Probate  Judge’s)  may  be  issued  payable 
out  of  Class  4,  5 or  6,  if  such  surplus  exists  in  either  of 
these  classes;  or  unclaimed  balances  in  Classes  1,  2 and  3 may 
be  transferred  to  Class  5 to  pay  sane. 


Conclusion 

Therefore,  it  is  the  opinion  of  this  department  that, 
after  sufficient  fees  have  been  earned  and  collected  and  de- 
posited in  the  treasury  by  the  Probate  Judges  to  offset  the 
amount  of  their  annual  salary,  the  Prooato  Judges  are  then  en- 
titled to  any  excess  fees  over  and  above  such  amount,  up  to 
limitation  as  set  on  the  salary  by  Section  13404,  H.  S.  Mo.  1939, 
set  out  aoove.  And  they  shall  be  entitlod  to  demand  and  collect 
such,  fees  at  any  time  after  the  amount  equal  to  their  salary  has 
Deen  paid  in.  Tills  opinion,  of  course,  is  limited  to  the  con- 
struction of  House  Committee  Substitute  for  ' onate  bill  No.  4 
and  the  classes  of  counties  named  therein. 


Respectfully  submitted. 


JOHN  S.  PIULOIPS 
Assistant  Attorney-General 


APPROVED  t 


ROY  McKITTRICK 
Attorney-General 
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SCHOOLS:  Free  transportation  of  pupils  in  a consolidated 

School  District  may  be  determined  - 1.  When  Board 
deems  it  advisable.  2.  When  approved,  at  election, 
by  2/5  voters  who  are  taxpayers.  Board's  discre- 
tion in  formulating  needful  rules  will  prevail  in 
either  case.  Non-resident  pupils  may  be  admitted 
to  District  and  may  be  transported  same  as  pupils 

within  District. 

November  1,  1943 


Honorable  V.ayne  V.  Slankard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 


Deur  Mr.  Slankard: 

This  is  to  acknowledge  receipt  of  your  letter  of 
October  23  in  which  you  request  an  opinion  of  this  depart- 
ment* Your  letter  is  as  follov/a: 

"I  will  appreciate  very  much  your 
opinion  on  the  following: 

"The  Board  of  Directors  of  a con- 
solidated district  have  refused  to 
route  a school  bus  nearer  than  a 
mile  from  some  of  the  pupils.  Is 
the  Board  required  tinder  the  law 
to  furnish  transportation  within 
any  certain  distance  of  the  pupils' 
homes?  These  pupils  are  residents 
of  the  district  and  while  the  Board 
has  refused  to  come  nearer  than  a 
mile  to  their  home,  at  the  same  time 
it  sends  the  school  busses  outside 
the  district  to  pick  up  non-resident 
pupils." 

In  making  provisions  for  the  free  transportation  of 
pupils  within  the  stat6,  the  obvious  intent  of  the  legisla- 
ture was  to  make  it  possible  for  all  the  children  within 
the  state  to  have  an  education*  In  order  to  encourage 
attendance  upon  schools,  particularly  rural  schools,  the 
legislature  has  passed  numerous  sections  of  our  statutes 
which  are  devoted  exclusively  to  the  matter  of  transportation. 
In  so  doing,  the  lawmakers  have  sought  to  anticipate  every 
situation  with  which  the  pupils,  parents,  patrons  and  School 
Board  might  be  confronted  when  they  attempt  to  make  schools 
more  accessible  to  the  pupils* 
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While  the  number  or  statutes  so  designated  i.3  relatively 
small,  the  questions  raited  are  innumerable.  These  statutes  are 
most  generally  misunderstood  and  are  fruitful  sources  of  misunder- 
standing  und  controversy.  It  would  seem  from  the  questions 
raised  in  your  opinion  request  that  the  following  Lections  will 
apply:  Lection  10326,  10496,  10327,  and  10340.  We  shall  try  to 
dispose  of  them  in  the  order  named. 

Tiie  first  of  these  Lections  involving  free  transportation 
of  pupils,  Lection  10326,  H.  S.  iio.  1939,  reads  as  follows: 

"Free  transportation  of  pupils — how 
obtained — by  whom  paid. — Whenever  the 
board  directors  of  any  school  district 
or  board  of  education  of  a consolidated 
district  shall  deem  it  advisable,  or  when 
they  shall  be  requested  by  a petition  of 
ten  taxpayers  ol'  such  district,  to  pro- 
vide for  the  free  transportation  to  and 
from  school,  at  the  expense  of  the  district, 
of  pupils  living  more  than  one-hulr  —lie 
from  the  schoolhous6,  for  the  whole  or  for 
part  of  the  school  year,  said  board  of 
directors  or  board  of  education  shall  sub- 
mit to  the  qualified  voters  of  such  scnool 
district,  who  are  taxpayers  in  such  dis- 
trict, at  an  annual  meeting  or  a special 
meeting,  called  and  held  for  that  purpose, 
the  question  of  providing  such  transporta- 
tion for  the  pupils  of  such  school  district: 

Provided,  that  when  a special  meeting  is 
callecTTor  this  purpose,  a due  notice  of 
such  meeting  shall  be  given  as  provided  for 
in  Section  10351.  If  two-thirds  of  the 
voters,  who  are  taxpayers,  voting  at  suoh 
election,  shall  vote  in  favor  of  such  trans- 
portation of  pupils  of  said  school  district, 
the  board  of  directors  or  board  of  education 
shall  arrange  for  and  provide  such  trans- 
portation. The  board  of  directors  or  board 
of  education  shall  have  authority  and  are  em- 
powered to  make  all  needful  rules  and  regu- 
lations for  the  free  transportation  of  pupils 
herein  provided  for,  and  are  authorised  to 
and  shall  require  from  every  person,  employed 
for  that  purpose,  a reasonable  bond  for  the 
faithful. discharge  of  his  duties,  as  pre- 
scribed by  the  board.  Laid  board  of  directors 
or  board  of  education  shall  pay  by  warrant 
the  expenses  of  such  transportation  out  of  the 
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Incidental  fund  of  the  district:  Provided,  ' 
that  this  section  shall  include  pupils  attend-  t | 
private  schools  of  elementary  and  high  school 
grade  except  such  schools  as  are  operated  for 
profit, " 

As  we  read  this  portion  of  our  statutes,  the  transporta- 
tion of  pupils  living  more  than  ^ mile  from  school,  at  the  expense 
of  the  district,  may  be  made  possible  in  either  of  two  ways:  (1) 
when  the  board  deems  transportation  advisable;  and  (2)  when  re- 
quested by  petition  by  ten  or  more  taxpayers  anu  subsequently 
voted  on  at  either  a regular  or  special  election  and  approved  by 
2/3  of  the  voters,  who  are  taxpayers.  Then  in  either  case  the 
board  shall  arrange  for  transportation.  They  have  the  authority 
to  make  all  needful  rules  and  regulations  for  free  transportation. 
The  board  is  given  considerable  latitude  at  this  point  and  it 
would  appear  that  in  the  exercise  of  their  discretion  they  may 
do  so  without  interference. 

Our  statutes  at  Section  10326,  R.  S.  So.  1939,  state,  you 
will  note,  with  respect  to  the  distance  the  children  are  to  be 
transported  to  school,  "All  children  livinp  more  than  | mile  may 
.in  the  discretion  of  the  board  be  transported."  By  implication 
we  might  gather  that  those  living  closer  than  £ mile  should  walk. 
However,  we  point  out  what  the  legislature  lias  said,  and  we  pre- 
sume they  meant  just  what  appears  printed  in  the  section. 

VAhen  the  situation  involves  a consolidated  district,  this 
section  further  states  that  the  board  is  not  required  to  maintain 
a school  within  3^  miles  of  the  pupils’  home.  'Ahere  transporta- 
tion is  made  available  the  distance  from  home  to  school  may  exceed 
3j  miles.  The  location  of  a school  site  in  a consolidated  dis- 
trict is  within  the  discretion  of  the  School  Board.  Whitehead  v. 
Vienom , 32  S.V  . (2d)  59,  326  No.  352. 

Since  your  inquiry  does  not  concern  itself  with  matters  of 
procedure  in  voting  on  the  transportation  question  within  the 
district  or  State  aid  where  a transportation  system  has  been  in- 
augurated, we  do  no  more  than  cite  two  seotions  for  your  consid- 
eration. Because  of  their  extreme  length  we  do  no  more  than 
bring  them  to  your  attention.  They  are  as  follows: 

Section  10496,  R.  S.  1939  - Transportation  may  be  voted  on. 

Section  10327,  R.  S.  1939  - State  aid  available. 

At  this  point  we  direct  your  attention  to  a portion  of  a decision 
in  State  ex  rel.  Gastineau  v.  fmith,  196  S.  W,  115: 
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"'*#■»#*  On  rending  the  act  of  the 

Legislature  it  is  clear  that,  if  a vote 
is  taken  - and  one  we*  taken  in  this  in- 
stance - to  transport  children  who  live 
farther  than  2,\  miles  from  a schoolhouse 
in  the  district,  the  transportation  must 
include  all  children  within  the  district 
falling  within  the  class,  and  does  not 
contemplate  that  the  directors  may  use 
the  incidental  funds  of  the  entire  district 
to  transport  oertain  children  in  the  dis- 
trict living  more  than  2|  miles  from  a 
schoolhouse  and  not  transport  other  chil- 
dren in  the  district  living  more  than  2?v 
miles  from  a schoolhouse . In  other  words, 
the  act  does  not  contemplate  that  a major- 
ity of  the  voters  in  the  district  or  the 
school  directors  will  be  pennitted  to 
discriminate  against  certain  children  or 
certain  parts  of  the  district.  The  whole 
district  is  taxed  to  create  an  inciuontul 
fund,  and  if  used  at  all  for  transportation 
it  must  be  used  without  partiality  or  dis- 
crimination. As  above  stated,  the  school 
directors  were  transporting  certain  children 
out  of  the  incidental  funu  under  authority 
of  a vote  which  was  taken  ana  the  transpor- 
tation of  children  was  adopted  in  the  dis- 
trict. It  thereupon  became  the  duty  of  the 
directors  to  transport  all  tne  children  in 
the  district  falling  without  the  2 f mile 
line  irrespective  of  their  particular  loca- 
tion * a-  * * 

See  also  a portion  of  the  opinion  as  given  in  State  ex  rel. 

Jungmeyer  v.  Hunter,  200  S.V.,  300,  par.  2» 

"Under  Laws  1913,  pp.  721,  723,  Sec.  4,  pro- 
viding that  if  transportation  is  not  provided 
for  in  any  consolidated  school  district,  it 
shall  be  the  duty  of  the  board  of  directors 
to  maintain  an  elementary  school  ’within  two 
and  one-half  miles  by  the  nearest  traveled 
road  of  the  home  of  every  child  of  school  age 
within  said  school  district,*  where  relator’s 
children,  after  passing  throui^i  the  fields 
adjoining  their  home,  as  theyhad  to  to  reach 
the  highway,  were  less  than  2&  miles  from 
school,  the  act  was  complied  with,  it  not  re- 
quiring that  the  schoolhouse  be  within  2^ 
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miles  of  the  child’s  home,  but  only  that 
it  shall  not  be  more  than  that  distance 
from  the  point  where  accesn  to  the  road 
is  had," 

Turning  now  to  the  admission  of  non-residents  to  a school 
we  find  in  chat  portion  of  Section  10340,  No.  R.  S.  1939,  useful 
for  our  purpose  this  language : 

"The  board  shall  have  power  to  make  all 
needful  rules  and  regulations  for  the 
organization,  grading  and  government  in 
their  school  district  ♦*■»•***  and 
may  admit  pupila  not  residents  within 
the  district,  and  prescribe  the  tuition 
fee  to  be  paid  by  the  same,  except  as 
provided  for  in  Section  10458,  R,  S. 

1939  * * * * * 


CONCLUSION 


Prom  our  reading  of  the  statutes  as  they  apply  to  the  free 
transportation  of  pupils  and  the  decisions  of  the  courts  as  they 
appear,  we  therefore  conclude  as  follows: 

That  free  transportation  of  pupils  in  a consolidated  dis- 
trict more  than  £ mile  from  school  may  be  inaugurated:  (1)  when 

the  board  deems  it  advisable)  and  (2)  when  approved  by  2/3  of 
voters  in  the  district,  who  are  taxpayers,  at  a regular  or  special 
election  for  that  purpose. 

That  the  board  of  the  consolidated  district  shall  arrange 
transportation  and  make  all  needful  rules  and  regulations  govern- 
ing same.  In  so  doing  the  board  is  given  considerable  latitude 
and  tinless  tltere  is  a gross  abuse  of  this  discretion,  their  Judg- 
ment in  this  situation  must  prevail.  And  further,  the  board  may 
admit  pupils  not  residents  in  the  district,  and  they  may  prescribe 
the  tuition  fee  to  d®  paid  by  such  non-residents. 


Respectfully  submitted. 


L.  I.  kOHRIS 

Assistant  Attorney  General 

APPROVED: 


Roy  HcK It trick 
Attorney  General 
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STA  S BOARD  OF  BARB  Ft?  i-XAMl  NCRS: 
LICENSE: 
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r.  uarry  Sloan,  President 
State  Board  of  Barber  jcai’.nors 
4617  Trooat  Avenue 
Kansas  City,  Missouri 

•ear  Mr.  Sloan: 

.e  are  in  receipt  of  your  request  for  an  opinion 
of  recent  date,  which  request  reaus  as  follows: 

I respectfully  submit  herewith  a question 
which  will  be  helpful  to  our  ooard  in  re- 
gard to  the  construction  of  Section  10137, 
he  vised  tatutes  of  lliasouri,  1939.  The 
particular  question  is  tils: 

"After  the  State  Board  of  arber  bxamlners 
has  hold  a hearing  in  regard  to  the  revo- 
cation of  the  license  of  a burDer  and  where 
proper  service  of  the  notice  of  the  hearing 
has  been  fully  complied  with,  and  after  a 
hearing  the  board  roaches  a decision  revok- 
ing the  license  of  the  barber,  uoes  the 
board  have  the  authority  to  change  its  de- 
cision and  restore  the  license  to  the 
barber  without  an  additional  hearing  and 
introduction  of  evidence? 

"Second,  does  the  original  decision  of  the 
board  revoking  the  license  of  the  barber 
beoome  final  anu  without  power  of  modifica- 
tion of  the  board  until  the  expiration  of 
the  ninety  days  at  which  time  the  statute 
provlues  that  the  person  whose  license  has 
been  revoked  may,  after  tne  expiration  of 
ninety  days,  apply  to  have  the  same  re- 
issued upon  the  satisfactory  showing  that 
the  disqualification  has  ceased? 

"Third,  if  the  board  does  have  the  power  to 
change  or  modify  its  decision  without  appli- 
cation therefor  and  on  its  own  motion  and 
without  the  hearin^  of  additional  evidence 
within  what  time  should  such  action  be 
taken?" 


Answers  to  hree  questions 
rerardinr  the  revoking  and  re- 
issuing of  barbers'  licenses. 
Ter  i "revoke"  defined. 


1943 


FILED 


Mr.  Harry  G.  Sloan 


-2 


Jecember  9,  1943 


Section  10137,  R.  S.  Mo.  1939,  reads  as  follows: 

"Said  board  shall  have  power  to 
revoke  any  certificate  of  registra- 
tion or  permit  granted  by  It  under 
this  chapter  for  conviction  of  crime, 
habitual  drunkenness,  gross  incom- 
petency,  failure  or  refusal  to 
properly  provide  or  ;iu*u*d  against 
contagious  or  Infectious  disease, 
or  the  spreading  thereof,  in  the 
practice  of  the  occupation  afore- 
said, or  violation  of  the  rules  of 
the  board  mentioned  in  section 
10128  of  this  chapter,  or  for  any 
extortion  or  overcharge  practiced: 

Provided,  that  before  any  certificate 
or  permit  mentioned  in  this  chapter 
shall  be  so  revoked,  the  holder 
thereof  shall  have  notice,  in  writing, 
of  the  charge  or  charges  against  him, 
and  shall,  at  the  day  specified  in 
said  notice,  at  least  five  days  after 
the  service  thereof,  be  given  a pub- 
lic hearing  on  said  charges  and  full 
opportunity  to  produce  testimony  in 
his  bqnalf  and  to  confront  the  wit- 
nesses against  him.  Any  person, 
firm  or  corporation  whose  certificate 
or  permit  has  been  so  revoked  may,  ' 
after  the  Expiration  of  ninety  days, 
apply  to  have  same  reissued  upon  a 
satisfactory  showing  that  the  dis- 
qualification has  ceased." 

It  will  be  noted  from  a reading  of  tnls  section,  supra,  that 
any  person,  firm  or  corporation  whose  certificate  or  permit 
has  been  so  revoked  may,  after  the  expiration  of  ninety 
lays  apply  to  have  same  reissued  under  a satisfactory  show- 
ing that  the  disqualification  has  ceased.  In  considering 
the  wording  of  this  portion  of  the  statute,  we  first  call 
attention  to  the  fact  that  the  section  uses  the  words 
"certificate  or  permit."  These  words  are  synonymous  with 
the  word  license,  and  in  Section  10,132,  R.  S.  Mo.  1939, 
which  section  is  a part  of  the  same  article  containing 
Section  10,137,  supra,  we  find  this  wording: 
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"*  # For  any  and  every  license 
or  certificate  given  or  issued 
by  the  board  * * * 

So,  we  must  conclude  that  it  was  intended  by  the 
legislatire,  through  the  use  of  the  words  certificate  or  permit, 
that  these  words  be  used  as  synonymous  terms  with  the  word 
license.  This  being  true,  we  shall  n ;xt  endeavor  to  define 
the  word  license,  as  follows: 

"A  permit  or  authorization  to  do 
what  without  a license  would  be 
unlawful.  15  R.C.L.  247. 

"To  license  moans  to  confer  upon 
a person  the  right  to  do  something 
which  otherwise  he  would  not  have 
the  right  to  do. 

"A  license  is  in  the  nature  of  a 
special  privilege,  and  not  a right 
common  to  all.  17  R.C.L.  474." 

It  will  further  be  noted  that  the  legislature  used  in  this 
section  the  word  "revoke"  and  does  not  use  the  words  "suspend" 
or  renew."  It  is  our  view  that  the  legislature  Intentionally 
left  out  the  words  "renew"  or  "susp  d"  and  Intended  that  the 
word  "revoke"  should  carry  its  regular  and  ordinary  meaning. 

V«e  say  this  for  the  reason  that  In  Section  10,121,  which  sec- 
tion is  contained  In  Chapter  66,  R.  S.  Mo.  1939,  or  which  we 
copy  a portion,  merely  for  the  purpose  of  comparison  to  show 
that  the  Legislature  in  giving  powers  to  other  boards  which 
are  ministerial  in  character  used  the  words  "renew,  suspend  and 
revoke."  Said  section  reads  in  part  as  follows: 

"The  state  board  of  optometry  may 
either  refuse  to  issue,  or  may  re- 
fuse to  renew,  or  may  suspend,  or 
may  revoke  any  certificate  of 
registration  for  any  one,  or  any 
combination,  of  the  following 
causes:  * * *" 

Now  turning  to  the  meaning  of  the  word  "revoke"  we 
quote  from  Black’s  Law  Dictionary  wherein  the  word  is  defined 
as  follows: 


"Revoke.  To  call  back;  to  recall; 
to  annul  an  act  by  calling  or  taking 
it  back." 
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The  word  revoke  la  similarly  defined  in  the  case  of 
Burns  v • State,  76  S.  tf.  (2d)  172,  1.  c.  176,  wherein  the 
court  3aid: 

"•»  it  * it  Revoke  means  to  ’annul  by 
talcing  back.'  The  license  was  taken 
back  to  its  source  > * » *•*•**  *" 

Therefore,  it  is  our  view  that  it  was  the  intention 
of  the  Legislature  that  Section  10,137,  supra,  should  be  con- 
strued to  mu an  that  if  the  Barber  Board,  in  their  discretion, 
exercised  their  rights  under  said  section  and  revoked  an  out- 
standing certificate,  permit  or  license , such  certificate  or 
permit  should  be  permanently  revoked.  In  this  connection,  we 
call  attention  to  the  case  of  State  ex  rel.  Ball  v.  Board  of 
Health,  et  al,  2G  S.  W.  (2d)  773,  1.  c.  777,  wherein  the  court 
had  this  to  say: 

"#  * * For  the  reason  stated,  we  hold 
that  it  was  not  necessary  for  the  record 
to  affirmatively  show  that  the  board 
found  relator  guilty  of  the  offense 
charged,  as  a prerequisite  to  the  order 
revoking  the  license.  Neither  do  we 
think  that  tne  order  revoking  the  li- 
cense is  void  because  it  does  not  state 
a period  of  time  for  which  the  license 
was  revoked.  The  statute  provides  that 
the  license  shall  be  revoked  for  such 
period  of  time  as  may  be  agreed  upon. 

The  members  of  the  board  may  agree  to 
revoke  for  a limited  period  of  time  or 
for  all  time,  and  where,  as  here,  the 
order  revoking  the  license  does  not 
name  any  specified  period  of  time,  it 
necessarily  means  a permanent  revoca- 
tion for  all  time." 

While  it  is  true  that  the  court  in  tnis  case  had  before  it  a 
different  section  of  the  statutes,  and  a soction  wtiiou  applied 
to  a different  board  than  the  court  in  tnis  opinion,  it  is  our 
view  that  the  reasoning  used  in  that  case  would  apply  to 
Section  10,137,  supra,  and  we  must  conclude  that  where  a cer- 
tificate or  permit  is  revoked,  such  revocation  must  be  con- 
strued to  mean  permanent,  and  we  so  rule  on  that  point. 
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However,  we  point  out  that  the  section  further  provides  that 
after  the  expiration  of  ninety  days,  the  person,  firm  or  cor- 
poration whose  certificate  or  permit  has  been  revoked  may 
apply  to  have  same  reissued,  upon  satisfactory  showing  that 
the  disqualification  has  ceased.  My  the  term  ’’reissued”  we 
think  it  is  clearly  the  intention  of  the  Legislature  that 
the  Board,  if  they  see  fit,  may  reissue  the  certificate,  per- 
mit or  license  which  they  recalled  or  revoked.  As  is  pointed 
out  in  the  definition,  a certificate,  permit  or  license,  as 
used  in  this  section  and  other  sections  contained  in  this 
article  of  the  statutes,  is  in  the  nature  of  a special  privi- 
lege and  the  Board  has  a right  to  grant  such  certificate, 
permit  or  license  to  persons  who  ,meet  the  qualifications  as 
laid  down  by  the  Legislature  or  by  the  Board; 

Now  turning  to  the  three  questions  asked  in  your 
opinion  request,  the  first  question  is:  "Does  the  Board  have 
the  authority  to  change  its  decision  and  restore  the  license 
to  the  barber  without  any  additional  hearing  and  introduction 
of  evidence?"  ;*e  answer  this  question  in  the  negative  for  the 
reason  that  it  will  be  noted  that  Section  10,137  places  a pro- 
hibition against  the  person,  firm  or  corporation  whose  cer- 
tificate has  been  revoked  from  again  applying  until  the  ex- 
piration of  ninety  days.  Tnis  being  true,  during  the  interim 
of  ninety  days,  the  Board  would  have  nothing  before  it  on 
which  to  act.  In  fact,  they  would  not  know  as  a matter  of 
record  whether  the  person,  firm  or  corporation  desired  a re- 
issuance  of  their  license. 

Further,  in  Section  10,132,  R.  S.  Mo.  1939,  we  find  this 
pro  vi  sion: 

* # For  any  and  every  license  or 
certificate  given  or  issued  by  the 
board,  a fee  of  two  dollars  (;2.00) 
shall  be  paid  by  tne  person  receiving 
same.  # * 

If  the  board  attempted  to  reissue  a license  on  Its  own 
motion,  we  do  not  see  how  this  condition  in  Section  10,132, 
supra,  could  be  met,  for  i-  tne  licensee  were  permitted  to 
pay  the  ^2.00,  then  he  would  be  doing  indirectly  tnat  which 
he  could  not  ao  directly  until  the  expiration  of  ninety  days 
and  would  amount  to  a subterfuge. 
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Your  Question  To,  2 reads  in  part  as  follows:  "Does 
the  original  decision  of  the  board  revoking  the  license  of  the 
barber  become  final  and  without  power  of  modification  by  the 
board  until  the  exoiration  of  ninety  days  * -w  ?" 

Our  answer  to  this  question  is  in  the  affir  atlve.  fte  say 
this  for  the  reason  that  as  heretofore  pointed  out  in  this 
opinion,  it  is  our  view  that  the  Legislature,  through  the  use 
of  the  word  "revoke"  and  the  exclusion  of  the  words  "renew" 
or  "suspend"  Intended  that  when  a license  or  certificate  was 
revoked,  it  should  be  permanent.  Of  course,  the  audit ional 
authority  given  to  the  board  that  such  license  may  be  reissued 
when  after  the  expiration  of  ninety  days  the  original  licensee 
can  make  satisfactory  showing  that  the  disqualification  has 
ceased,  does  not  in  any  way  detract  from  the  meaning  of  the 
word  "revoke."  This  being  true,  when  the  board.  In  its  dis- 
cretion, exercised  its  rights  under  3ection  10,137,  supra,  and 
revoked  the  license  or  permit,  the  same  became  final,  and  the 
boaid  is  without  power  to  modify  its  ruling  for  the  reason  the 
board,  when  it  revoked  the  license,  would  have  ascertained 
through  a proper  hearing  whether  or  not  there  were  good  and 
sufficient  reasons  for  revolting  said  license. 

It  is  further  our  view  that  through  the  granting  of  the 
additional  authority  to  the  boai^  to  reissue  the  license  after 
the  expiration  of  ninety  days,  and  upon  a showing  by  the  appli- 
cant that  the  disqualification  had  ceased,  allows  the  board  to 
issue  the  new  certificate  or  license  on  the  former  qualifica- 
tions of  the  applicant,  thereby  permitting  the  applicant  to  ob- 
tain a new  certificate  or  permit  without  again  taking  the 
qualifying  examinations . 

Your  third  question  reads  as  follows:  "If  tho  board 
does  have  the  power  to  change  or  modify  its  decision  without 
application  therefor  and  on  its  own  motion  and  without  the 
hearing  of  additional  evl  lence  within  what  time  should  such 
action  be  taken?"  In  view  of  what  we  have  heretofore  said 
in  this  opinion,  your  third  question  beoomes  a nullity,  for  the 
reason  that  we  have  ruled  that  your  board  would  not  have  the 
authority  to  modify  ics  decision  where  you  have  once  revoked 
a license  through  a proper  order,  and  having  done  so,  you  would 
have  destroyed  and  extinguished  the  license. 


C.HCMJS10K 

* ■ ■ — ■ — 

1.  It  Is  the  opinion  of  this  department  that  the  State 
Board  of  Barber  Examiners,  having  once  revoked  a license  upon 
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a proper  hearing,  has  no  authority  to  restore  that  license  on 
their  own  notion. 

2.  Furth'r,  tho  State  Board  of  Barber  Ibcam!  ners 'i  s 
prohibited  from  entertaining  an  application  for  the  re' ssuance 
of  a license,  as  is  provided  for  in  ‘'action  10,137,  supra,  un- 
til the  expiration  of  ninety  nays. 

3.  When  a license  ’ s reissued  after  the  expiration  of 
ninety  days,  as  is  provide!  for  in  Section  10,137,  supra,  it 
is  in  effect  a new  license.  However,  the  applicant  may  obtain 
suoli  license  without  again  talcing  the  qualifying  examinations. 

The  term  "revoke"  as  U3ed  in  Section  10,137,  supra, 
means  to  call  back;  to  recall;  to  annul  an  act  by  callin'1;  or 
taking  it  back. 

In  view  of  your  direct  statement  in  Question  ho.  1,  we 
exclude  from  t:.is  opinion  a situation  where  a license  was  re- 
voked because  of  fraud  or  mistake. 

hespectfully  submitted. 


B.  i.TCHAl  JS  CR  .UGH 

Assistant  Attorney  General 


A PKOV  -DS 


itCY  McklTTlIICli 
Attorney  general 
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DEPOSITARIES:  Money  deposited  in  depositary  by  county 

COUNTY  FUNDS:  collector,  as  collector,  Is  'Public  Funds 


ii 


^arch  F , 1943 


honorable  George  A.  ^per.Cv.r 
Prosecuting  Attorney 
Doone  county 
Columbia,  Missouri 


Dear  -^ir: 


Ihla  is  In  re^ly  to  your  request  for  ar.  opini  n, 
which  reads  as  1‘ollows: 


"in  checking  over  ti  e contract  the 
city  has  for  its  depository,  there 
does  not  seem  to  be  sufficient  bonds 
put  in  escrow  by  the  barks  to  conform 
to  the  law.  In  considering  the  matter, 
however,  the  question  comes  up  as  to 
whether  the  funds  placed  ir  the  barks 
by  the  collector,  and  before  they  art 
turned  over  to  the  treasurer,  are  coun- 
ty funds  when  under  the  collector's 
name.  In  other  words,  couldn't  the  con- 
tract with  the  depositories  be  that  the 
bonds  securing  the  funds  shall  be  an 
amount  equal  to  the  funds  on  ceposit, 
less  -.5,000,  by  both  the  collector  ai  d 
the  treasurer?  There  was  some  feeling 
in  the  conference  that  the  collector's 
funds  were  not  county  funds  as  would  be 
covered  by  the  law.  I suppose  you  have 
made  some  rulings  relative  to  this  mat- 
ter, and  I would  like  to  have  a copy  of 
the  same . 

mA  further  question  arises  in  my  mind 
which  is  as  follows:  If  the  county  di- 
vided its  funds  into  five  different  funds 
in  each  bank,  the  iigure  five  being  just 
an  example  as  It  might  be  four  or  eight. 
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would  not  tiie  FDIC  Insurance  carried 
by  the  bank  cover  v5,000  under  each 
fund  so  long  as  those  funds  w.ere  funds 
used  for  wholly  different  purposes  and 
not  Just  being  a division  of  funds  be- 
longing to  particular  purposes. 

"1  am  not  wholly  acquainted  with  the 
system  of  funds  of  comities,  but  1 am 
making  an  analogy  to  the  funds  of  a 
city  such  as  the  general  revenue  fund, 
automobile  license  funds  used  for  street 
purposes,  and  water  and  light  funds  used 
for  other  utility  funds.” 


by  a supplemental  letter,  you  have  informed  this 
office  that  your  inquiry  is  as  to,  "Com  ty  Depositaries, " 
and  not,  "City  Feposi  tori es . ” 

Your  request  consists  of  two  questions,  firsts 
Vdiether  or  not  the  funds  placed  in  the  county  depositary 
by  the  collector,  before  they  are  turned  over  to  the  trea- 
surer, are  county  funds.  e are  assuming  that  these  funds 
are  placed  in  the  county  depositary  under  the  name  of  the 
collector,  as  county  collector. 

Your  second  question  is:  ’ hether  or  not,  if  the 
county  divided  it3  funds  into  live  different  funds  in 
each  bank,  the  FDIC  in3ura;  ce  carried  by  the  bank  would 
cover  >,5,000  under  each  fund,  so  long  as  those  funds  were 
funds  used  for  entirely  different  purposes,  ard  It  not 
being  just  a division  of  funds  belonging  to  particular  pur- 
poses . 


In  answer  to  your  first  question,  we  3et  out  parts 
of  article  9,  Chapter  100.  of  the  Revised  Statutes  of 
Missouri,  which  refer  to  ''County  Depositaries *" 

Section  13846  h.  S.  Missouri,  1939,  partially  reads 
as  follows: 


"It  shall  be  the  duty  of  the  county 
court  of  each  county  In  this  state, 
at  the  i.ay  term  thereof,  in  the  year 


Honorable  George  A.  Spencer 


(5) 


^arch  8,  1945 


1909,  arid  every  two  years  tii. re- 
after,  to  receive  proposals  from 
banking  corporations,  associations 
or  individual  bai  in  such  county 

as  ray  desire  to  oe  selected  as  tlie 
depositaries  of  the  fund3  of  said 
county.  I or  the  purpose  of  letting 
such  funds  such  county  court  shall, 
by  order  of  record,  uivlae  said  funds 
ir.to  not  less  tlian  two  nor  more  than 
ten  equal  parts,  ana  the  bids  herein 
provided  for  may  be  for  one  or  more 
of  auch  part  8.  * * *■  * - •• 


Under  the  above  partial  section  the  court,  by  order  of 
record,  may  divide  said  funcis  ir.to  not  lees  than  two,  nor 
more  than  ten  equal  parts,  and  the  bids  rnay  be  asked  upon 
one  or  more  parts.  This  refers  to  units  of  the  county 
funds,  and  rot  to  separate  individual  funcs. 

9 

Section  8183  h.  S.  Missouri,  1959,  which  can  be 
construed  an  ar;  amendment  to  ‘ectlor:  13846,  Bupra,  reads 
as  follows: 


" Notwithstanding  any  provisior  s of 
law  of  1 1 is  state  or  of  any  politi- 
cal subdivision  therecl,  Lhe  public 
funds  of  every  county,  •**•#•*  * * 
which  shall  not  or  hereafter  be  de- . 
posited  in  any  tanking  Institution 
acting  as  a legal  depository  of  such 
funds  under  the  provisions  of  the  Sta- 
tutes of  losoi ri  requiring  the  let- 
ting and  deposit  of  the  same  and  the 
furnishing  of  security  therefor,  shall 
be  secured  by  the  said  legal  depository 
making  deposit,  as  hereinafter  provided, 
of  securities  of  the  same  character  as 
are  required  by  Section  15086  and  all 
amendments  thereto  for  the  security  of 
funds  deposited  by  the  State  'measurer 
under  the  provisions  of  Article  1 and 
2 of  Chapter  87  of  the  he vised  statutes 
of  .issouri  1939,  and  all  amendments 
thereto'.  * •£-  a & •?:  ::  M 
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Section  8185  R . d.  Missouri,  1939,  provides  that  the 
various  statutory  provisions  in  relation  to  the  advertise- 
ment for,  and.  receipt  of,  bios,  which  provide  for  the  pay- 
ment of  certain  interests  by  the  banks  and  other  miscellane- 
ous  provisions  shall  not  apply  where,  under  the  law,  said 
banks  are  prohibited  from  paying  interest  upon  demand  de- 
posits, At  the  present  time  barks  are  not  allowed  to  pay 
Interest  on  demand  deposits,  and  for  that  reason  it  is 
not  necessary  that  the  counties  advertise  for  offer  of 
bids  on  county  deposits,  where  said  deposits  are  made  in 
banks  which  are  rot  allowed,  by  law,  to  pay  interest  on 
such  deposits,  but,  under  Section  81*4,  supra,  it  is  still 
mandatory  that  the  security  for  such  deposits  must  still 
be  required. 

Article  9,  Chapter  39,  which  contains  Sections  8183, 
8184  and  8185,  as  above  referred  to,  must  be  harmonized 
with  Article  9,  Chapter  100,  which  refers  to  county  de- 
positaries and  does  not  repeal  the  entire  article  refer- 
ring to  county  depositaries. 

In  construing  statutes  the  Supreme  Court  of  this 
State,  in  the  case  of  State  v.  Brown,  105  S,  l , (2d)  909, 

1.  c.  911,  said: 


" ’ * * So  far  as  reasonably  pos- 

sible the  statutes,  although  seem- 
ingly In  conflict  with  each  other, 
should  be  harmonized,  and  force  and 
effect  given  to  each,  as  it  will  not 
be  presumed  that  the  Legislature,  In 
the  enactment  of  a subsequent  statute, 
intended  to  repeal  an  earlier  one,  un- 
less it  has  done  so  in  express  terms, 
nor  will  It  be  presumed  that  the  Legis- 
lature Intended  to  leave  on  the  statute 
books  two  contradictory  enactments,’ 

16  Cyc,  1147,  We  approved  the  above 
excerpt  in  state  ex  rel  Columbia  Nation- 
al Bank  v,  Lavls,  314  Mo.  373,  284  S,  V«. 
464 . M 


Also,  in  the  case  of  ^agleton  v.  murphy,  156  S.  v«. 
(2d)  683,  1.  c,  685,  the  court  said: 
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" it  it  it  Under  the  established  rules 
of  statutory  construction  where 
there  are  two  law3  relating  to  the 
same  subject  they  must  be  read  to- 
gether and  the  nrovislons  of  the  one 
having  a special  application  to  a 
particular  subject  will  be  deemed  to 
be  a qualification  of,  or  an  except- 
tlon  to,  the  other  act  general  In  its 
terms.  State  ex  Inf.  barrett  v.  1m- 
hoff,  291  ho.  603,  238  S.  W.  122; 

State  ex  rel.  Buchanan  County  v,  Julies, 
296  Mo,  614,  247  S.  VV.  129.  * * * *" 


in  your  first  question  you  inquire  if  the  funds  de- 
posited by  the  county  collector,  a3  county  collector,  in 
the  county  ceoositaiy,  are  public  funds,  as  sot  out  in 
Section  8183,  nuora.  This  State  has  not  specifically 
pasued  upon  this  point,  but  did,  in  the  case  of  State  v, 
lgoe,  107  S.  I.  (2d)  929,  1.  c.  933,  define  "Public  xunds. 

It  stated: 


"Are  the  funds  created  by  this  sec- 
tion public  fund3  withir  the  mean- 
ing of  the.  constitutional  provision 
which  prohibits  the  granting  of  pub- 
lic money  to  a private  corporation? 

V. e think  not.  50  C.  .T.  p.  854,  sec. 

40,  defines  public  funds  as  follows: 
•The  term  "public  funds"  means  funds 
belonging  to  the  stale  or  any  county 
or  political  subdivision  of  the  state; 
more  especially  taxes,  customs,  moneys, 
etc.,  raised  by  operation  of  some  gere- 
ral  law,  arc  appropriated  by  the  gov- 
ernment to  the  discharge  of  its  obliga- 
tion, or  for  so* a public  or  govern- 
mental purpose  it  it  it  -t  i.  * * * .• 

"The  case  of  State  ex  rel.  v.  ulaor. 
State  Treasurer,  43  h.  D.  619,  175 
N.  W.  714,  715,  716,  defines  ’public 
funds'  thus:  'The  money  referred  to 
in  said  section  is  money  belonging 
to  the  state,  which  has  been  accumu- 
lated in  the  treasury  as  public  funds. 
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which  are  to  be  used  In  carrying 
on  the  state  government.  It  mear.s 
such  money  as  Is  ^alsed  by  taxa- 
tion, or  rhicl  has  accumulated  In 
the  treasury  by  the  payment  of  fees 
authorized  by  law  to  be  charged  for 
various  purposes . ' " 


Under  this  definition,  th6  money  deposited  In  the 
county  depositary,  by  the  county  collector,  as  county 
collector  for  the  county,  could  be  held  to  be  public  funds. 

In  the  State  of  Texas,  in  the  case  of  Austin,  tanking 
Commissioner,  et  el  v.  hiser,  277  S.  V.  411,  the  county  col- 
lector was  attempting  to  recover  rnbrey  deposited  by  him, 
as  county  collector,  in  a bank,  under  what  is  known  in  Texas 
as  "The  Bank  Guaranty  fund,"  but  the  act  under  which  the 
bank  Guaranty  bund  was  created  contained  the  following  ex- 
ceptions s 


"'That  no  deposit  upon  which  interest 
is  being  paid  or  contracted  to  be  paid, 
either  directly  or  indirectly  by  said 
bank,  its  officers  or  stockholders  to  , 
the  depositor  and  no  deposit  secured  in 
any  v;ay  shall  be  insured  under  this  chap- 
ter. * * Ho  deposit  of  public  fundB  of 

any  kind  or  character,  whether  interest 
bearing  or  not,  deposited  in  a state  bank, 
shall  be  insured  under  this  chapter,  by 
the  term  "public  funds"  as  herein  used, 
shall  be  meant,  funds  belonging  to  the 
state  of  Texas,  to  any  county  or  politi- 
cal subdivision  of  the  state,  * . 11 


The  court,  in  holding  that  the  county  collector,  by 
placing  the  money  in  the  bank  under  his  official  title  was 
depositing  "Public  funds,"  said:  (3 ,c.  412) 

"The  majority  are  of  the  opinion  that 
appellee  is  clearly  not  entitled  to 
have  his  commission  upon  the  January 
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collections  established  as  a de- 
posit secured  by  the  guaranty  fund 
for  the  reason  that  at  the  time  the 
bank  failed  such  commissions  were 
public  funds,  Interest  bearing,  and 
secured  by  tl  c depository  bond.  e 
think  this  conclusion  necessarily  fol- 
lows upon  a consideration  of  our  statu- 
tory provisions, " 


CONCLUSION 


It  is,  therefore,  our  opinion,  that  the  money  de- 
posited by  the  county  collector,  as  county  collector,  in 
the  depositary  for  public  funds,  is  deposited  in  a deposi- 
tary that  is  covered  by  the  insurance  of  FD1C,  In  the  amount 
of  s.£>#000,  and  that  amount  of  money  can  be  deducted  from  the 
amount  of  security  as  required  under  Lection  8184,  supra. 

We  would  suggest,  however,  that  the  bond  show  that  it  covers 
"Public  Money." 

It  is  further  the  opinion  of  this  department,  that 
since  Lection  13846,  supra,  only  provides  for  the  division 
of  the  funds  to  be  deposited  In  separate  and  different  banks, 
we  find  no  statutory  authority  allowing  the  funds  to  be  de- 
posited in  the  same  bank,  under  different  nam^s,  as  set  out 
in  your  request.  This  is  applicable  to  cities  only,  be  di- 
stinguish the  difference  between  the  fund  of  the  collector 
and  other  funds  in  that,  under  -ection  11098  K.  U,  Liissouri, 
1939,  the  collector  Is  in  charge  of  oublic  funds,  and  makes 
monthly  statements  and  payments  to  tiio  county  treasurer. 

This  section  being  similar  to  the  section  concerning  the 
duties  of  the  county  collector,  as  set  out  in  the  case  of 
Austin  v.  Kiser,  supra. 


APPROVED  EY: 

P.eseectfully  submitted 


W.  J.  BURKE 

ROY  McKlTTRlCK  Assistant  attorney  General 

Attorney  General  of  Missouri 
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OGLNTY  COURTS: 


Two  questions  on  power  of  county  court  to  make 
purchases  fox*  road  equipment  ana  road  expenditures 


April  19,  1943 


Honorable  George  A.  Spencer 
irosecutinc  Attorney 
I’oone  ounty 
Columbia,  Issouri 


. oar  dir: 


e are  in  receipt  of  your  opinion  request  dated 
April  10,  1943.  file  first  question  in  your  letter 
reads  ns  follows: 


"I  would  liko  to  know  your  opinion  as  to 
whethor  or  not  the  County  Court  can  order 
equipment  or  parts  for  equipment  and  ex- 
ercise supervisory  authority  over  the  pur- 
chase of  such  equipment  or  ports  for  ma- 
chinery and  so  forth  used  on  roads,  their 
construction  and  maintenance.” 


Rrom  your  letter  it  seems  that  the  highway  engineer 
and  the  county  court  seek  superiority  over  each  other, 
section  36,  Article  VI  of  tie  Constitution  of  Missouri 
authorises  tho  county  court  as  follows: 


”ln  each  county  there  shall  be  a county 
court,  which  shall  be  a court  of  record, 
and  shall  have  jurisdiction  to  transact 
all  county  and  such  other  fcuslnoVa  as  may 
be  prescribed  by  law~I  Ihe  court  shall 
consist  of  one  or  more  judges,  not  exceed- 
ing three,  of  whom  the  probate  Jud;  e may 
be  one,  as  may  bo  provided  by  law.” 

Concerning  the  relation  of  the  county  court  to 
county  property,  .erticn  24C0,  R,  . . issouri  1939,  pro- 
vides as  follows: 
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"xhe  said  court  shall  have  control  and 
management  of  the  property,  real  end  per- 
sonal, belonging  to  the  county,  and  shall 
have  power  and  authority  to  purchase, 
lease  or  receive  by  donation  any  property, 
real  or  personal,  for  tho  use  and  benefit 
of  the  county;  to  sell  and  cause  to  br  con- 
voyed any  real:  estate,  t,oods  or  chattels 
belong ing  to  the  county,  appro pri a ting  tho 
proceeds  of  such  srjle  to  the  use  of  the  same, 
and  to  audit  and  settle  all  demands  against 
the  county.” 


fhe  difficulty  which  has  arisen,  ap  arently,  is  due  to  the 
construction  of  decticn  8668,  . . . issnuri  1 • , In  rel  tJ  n 
of  the  highway  engineer  to  the  county  coi^rt.  Ibis  section  pro- 
vides as  follows: 


” ihe  county  highway  engineer  ahall  have 
direct  supervision  over  all  public  roads 
of  t o county,  and  over  the  road  overseers 
and  of  the  expenditure  of  all  county  nnd 
district  funas  made  by  the  road  overse  rs 
of  the  county*  ne  Sx  all  also  have  the  super- 
vision over  the  construction  and  maintenance 
of  all  roads,  culverts  and  bridges.  .<o 
county  court  shall  order  a road  established 
or  changed  until  said  proposed  road  or  pro- 
posed change  has  been  examined  and  approved 
by  the  county  highway  engineer.  i< o county 
court  shall  issue  warrants  in  payment  for 
road  work  or  for  any  other  expenditure  by 
road  overseers,  or  in  payment  for  work  done 
under  contract,  until  tho  claim  therefor 
shall  have  been  examined  and  apyroved  by  the 
county  highway  on  Ineer." 


An  analysis  of  this  section.  In  the  opinion  of  is  office, 
expressly  shows  that  it  limits  the  powers  of  the  county  highway 
engineer  to  the  following  powers,  iirst,  the  ! ray  eng ineer 
has  "direct  supervision"  over  public  roads  within  the  county. 
•Secondly,  "direct  su;  ervision  over  expenditures  ' ' - _ • : /or-  * 

seers . Thirdly,  th  ' hway  engineer  has  supervision  over  tUe 
is t ruction  lanos  of  the  roads,  brid  es  and  culverts. 

Fourthly,  a limitation  la  imposed  on  the  county  court  not  to 
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order  a road  established  or  changed  unless  such  move  is  approved 
by  the  highway  engineer.  Fifth,  the  county  court  shall  not 
issue  warrants  "in  payment  for  road  work  or  for  any  other  expendi- 
tures by  road  overseers,  or  in  pa.ymont  for  work  done  under  con- 
tract, until  the  claim"  is  approved  by  the  highway  engineer.  In 
view  of  these  express  powers  it,  appa rently,  was  not  the  intention 
of  the  legislature  to  vest  any  other  powers  in  the  county  highway 
engineer.  the  legislature  specifically  enumerated  the  powers  so 
given  to  a county  highway  engineer  in  Section  8662,  supra,  and 
there  is  no  mention  of  any  power  of  pure'  ase  in  the  county  highway 
engineer. 

Under  Section  2480,  cited  and  quoted,  the  purchasing  power 
is  vested  in  the  county  court.  A previous  opinion  of  t is  office, 
herewith  attached,  rendered  ecember  22,  1942,  to  the  i-.onorablo 
John  i‘.  ihom^son,  so  holds. 


CONCLUSION 

It  is  the  conclusion  of  ti  ls  office  in  answer  to  your  first 
question,  that  the  powers  of  a county  highway  engineer  are  specif- 
ically enumerated  and  limited  under  oection  8G62,  supra,  and  said 
powers  do  not  include  the  power  to  purchase  or  order  equipment  or 
parts  for  equipment  for  machinery  used  on  the  county  roads,  in 
their  construction  and  maintenance. 

In  an  answer  to  your  second  question,  which  reads  as  foJbws: 


"iho  other  question  would  relate  to  the  expend- 
iture of  funds  for  the  actual  work  of  building 
and  maintaining  roads.  In  other  words,  are  each 
of  th?se  a primary  duty  of  the  engineer  and  a 
secondary  :uty  of  the  county  court,  or  can  The 
Court  proceed  without  the  approval  of  the  en- 
gineer in  either  instance." 


c believe  that  "the  expenditure  of  funds  for  the  actual  work 
of  building • and  maintaining  roads"  must  be  made  by  the  county  court, 
subject  t the  limitation  of  the  last  sentence  of  Section  8662, 
supra,  which  provides: 


■«  Hr  >;-  \T0  county  court  shall  issue  warrants 
In  payment  for  road  work  cr  for  any  other  ex- 
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work  done  under  contract,  until  the  claim 
ther-  fcr  shall  have  been  examined  r nd  np  roved 

< • L€  r . ” 


ihus  any  expenditures  by  road  overseers  must  be  approved  by  the 
county  highway  engineer  before  the  county  court  can  issue  warrants 
in  payment  of  such  expenditures.  Apparently,  the  primary  duties 
rest  Upon  the  county  court  in  all  Instances  other  than  th-  se  enum- 
erated In  Section  8662,  supra. 


CONCLUSION 

ur  conclusion,  in  answer  to  your  second  question,  is  that 
unless  the  expenditure  has  been  made  by  a road  overseer  the  county 
court  her  the  rimary  duty  under  ection  248C,  supra,  to  meko 
payments  for  the  expenditures  mentioned  5n  your  second  question* 


Respectfully  submi tted 


. 

Assistant  attorney  enoral 


Ar.  VoC: 


noi  chirr  eicx 

Attorney  Oenaral  of  issouri 
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PROSECUTING  ATTORNEY:  To  give  advice  to  county  officers 

regarding  matters  of  law  in  which 
county  is  interested;  but  not  his 
duty  to  advise  and  represent  the 
various  school  boards  of  the  county. 


September  4,  1943 


Opinion  No. 


Mr.  George  A.  Spencer 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  letter  of 
recent  date,  in  which  you  request  the  opinion  of  this 
department.  Your  letter  of  request  is  as  follows: 


"I  pre siame  you  have  had  this  question  up 
as  to  the  duties  of  the  Prosecuting  Attor- 
ney with  reference  to  the  county  superin- 
tendent of  schools.  There  are  some  sixty- 
five  or  seventy  school  boards  in  this 
particular  county,  and  I am  wondering  if 
you  have  a written  opinion  concerning  the 
duties  of  advising  all  of  the  school 
boards  and  the  county  superintendent  of 
schools  and  other  county  officers  except 
the  county  court,  with  reference  to  the 
various  laws  of  the  State. 

"As  I understand  it,  where  county  finances 
are  involved  or  money  due  to  the  county, 
it  is  my  duty  to  look  after  the  interest 
of  the  county  and  to  advise  the  county 
court  on  all  matters  before  the  court,  but 
is  it  the  duty  of  the  Prosecuting  Attorney 
to  advise  on  all  laws  affecting  all  other 
county  offices  and  boards,  or  should  those 
officers  and  boards  get  their  information 
from  their  own  attorney?" 
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Your  questions,  which  we  have  deduced  from  your  letter 
are  as  follows: 

What  are  the  duties  of  the  Prosecuting  Attorney 
in  regard  to  advising  the  County  Superintendent 
of  Schools  and  other  county  officials  with  ref- 
erence to  the  various  laws  of  the  State? 

Is  it  the  duty  of  the  Prosecuting  Attorney  to 
give  advice  to  the  various  school  hoards  of  the 
county? 

The  general  duties  of  the  Prosecuting  Attorney  in  regard 
to  civil  matters  are  set  forth  in  Sections  12944  and  12947, 

R.  S.  Mo.  1939,  which  we  quote  as  follows: 

"Sec . 12944.  Shall  prosecute  or  defend  in 
civil  cases,  etc . — He  shall  prosecute 
or  defend,  as  the  case  may  require,  all 
civil  suits  in  which  the  county  is  inter- 
ested, represent  generally  the  county  in 
all  matters  of  law,  investigate  all  claims 
against  the  county,  draw  all  contracts  re- 
lating to  the  business  of  the  county,  and 
shall  give  his  opinion  without  fee,  in 
matters  of  law  in  which  the  county  is  in- 
terested, and  in  writing  when  demanded,  to 
the  county  court,  or  any  judge  thereof, 
except  in  counties  in  which  there  may  be 
a county  counselor.  He  shall  also  attend 
and  prosecute,  on  behalf  of  the  state,  all 
cases  before  justices  of  the  peace,  when 
the  state  is  made  a party  thereto:  Pro- 
vided, county  courts  of  any  county  in  this 
state  owning  swamp  or  overflowed  lands  may 
employ  special  counsel  or  attorneys  to 
represent  said  county  or  counties  in  pros- 
ecuting or  defending  any  suit  or  suits  by 
or  against  said  county  or  counties  for  the 
recovery  or  preservation  of  any  or  all  of 
said  swamp  or  overflowed  lands,  and  quiet- 
ing the  title  of  the  said  county  or  coun- 
ties thereto,  and  to  pay  such  special  coun- 
sel or  attorneys  reasonable  compensation 
for  their  services,  to  be  paid  out  of  any 
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funds  arising  from  the  sale  of  said 
swamp  or  overflowed  lands,  or  out  of 
the  general  revenue  fund  of  said  county 
or  counties." 


"Sec . 12947 . He  shall  give  his  opinion, 
when.  --  The  prosecuting  attorney  shall, 
without  fee,  give  his  opinion  to  any 
justice  of  the  peace,  and  to  any  county 
court,  or  to  any  judge  thereof,  if  re- 
quired, on  any  question  of  law  in  any 
criminal  case,  or  other  case  in  which 
the  state  or  county  is  concerned,  pend- 
ing before  such  court  or  officer." 

Under  the  above  sections  it  is  clearly  the  duty  of  the 
Prosecuting  Attorney  to  prosecute  and  defend  all  civil  suits 
in  which  the  county  is  interested  and  represent  generally 
the  county  in  all  matters  of  law. 

It  is  also  the  duty  of  the  Prosecuting  Attorney  to  in- 
vestigate all  claims  against  the  county  and  draw  all  contracts 
relating  to  the  business  of  the  county. 

Section  12944,  supra,  requires  that  he  give  his  opinion 
without  fee  in  matters  of  law  in  which  the  county  is  inter- 
ested, and  in  writing  when  demanded,  to  the  county  court,  or 
any  judge  thereof,  excepting  those  counties  which  have  a county 
counselor.  Under  this  section  we  think  it  is  the  duty  of  the 
Prosecuting  Attorney  to  give  his  opinion,  without  fee,  to 
county  officials  in  matters  of  law  in  which  the  county  is 
Interested,  for  the  reason  that  if  it  is  his  duty  to  represent 
the  county  in  litigation  of  this  kind  it  surely  would  be  his 
duty  to  advise  the  county  officials  with  reference  to  matters 
in  which  the  county  is  interested  before  the  county  may  be 
involved  in  litigation.  No  hard  and  fast  rule  can  be  set  out 
as  to  just  what  matters  he  is  required  to  advise  the  county 
officials  upon,  but  the  duty  of  the  Prosecuting  Attorney  must 
be  determined  as  each  matter  arises  to  ascertain  whether  it 
is  a county  matter  or  not.  What  has  been  said  above  refers 
also  to  the  Superintendent  of  Schools,  that  is,  he  should  give 
such  superintendent  advice  in  matters  of  law  in  which  the 
county  is  interested. 
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Concerning  your  second  question  "Is  it  the  duty  of 
the  Prosecuting  Attorney  to  advise  the  school  boards  of 
his  county?"  we  find  nothing  in  Section  12944,  supra,  or  the 
other  sections  of  the  statute  pertaining  to  prosecuting 
attorneys,  which  makes  it  the  duty  of  the  prosecuting  attor- 
ney to  advise  and  represent  the  various  boards  of  the  county, 
including  school  boards. 

In  the  case  of  State  ex  rel.  Wammack  and  Welborn  v. 

Af folder,  257  S.  W.  493*  214  Mo.  App.  500,  the  plaintiff’s 
attorneys  had  been  retained  by  the  county  court  to  advise 
the  county  in  connection  with  a bond  issue  of  a certain 
township  of  the  county  and  the  treasurer  of  the  county  re- 
fused to  honor  a warrant  for  the  payment  of  their  fees  con- 
tending that  the  duty  of  advising  a township  was  that  of 
the  prosecuting  attorney  of  the  county.  The  court,  in  this 
opinion,  reviewed  the  statutes  relative  to  the  duties  of 
prosecuting  attorneys  and  held  that  under  the  statutes  it 
was  not  the  duty  of  the  prosecuting  attorney  to  represent 
the  township  board  and  so  stated  in  the  following  language 
(Mo.  App.  1.  c.  506): 

"*  * * Since  there  is  no  statute  direct- 
ing generally  that  the  prosecuting  attor- 
ney shall  act  for  the  township  in  counties 
under  township  organization,  it  is  our 
conclusion  that  it  was  not  the  official 
duty  of  the  prosecuting  attorney  to  render 
the  services  which  plaintiffs  rendered." 

By  analogy  we  conclude  that,  there  being  no  statute  which 
makes  it  the  duty  of  the  prosecuting  attorney  to  render 
official  services  to  school  districts  or  school  boards,  it 
is  not  his  official  duty  to  do  so. 


CONCLUSION 

It  is,  therefore,  our  opinion  that  it  is  the  duty  of 
the  Prosecuting  Attorney  to  give  advice  to  county  officials 
in  those  matters  of  law  in  which  the  county  is  interested. 
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and  in  writing  when  demanded,  to  the  county  court  or  any 
judge  thereof. 

It  is  our  further  opinion  that  there  is  no  duty  on 
the  Prosecuting  Attorney  to  give  advice  and  represent  the 
various  school  boards  of  his  county. 

Respctfully  submitted. 


COVELL  R.  HEWITT 
Assistant  Attorney-General 


APPROVED: 


ROY  McKItTRICK--  " 
Attorney-General 
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LABOR:  Industrial  Inspection  statute  v/Hj.  apply  to  dr'  ss  shops, 

drug  stores,  plumbing  establishments  and  coopera'ive 
associations,  out  not  to  shoe  shops. 


September  16,  1043 


Honorable  George  A.  . pence r 
Prosecuting  Attorney 
Boone  bounty 
Columbia,  Missouri 


Dear  Mr.  Spencer: 


This  v ill  acknowledge  receipt  of  your  letter  of 
Septemoer  2,  1043,  addressod  to  the  Attorney-General,  In 
which  you  requested  an  opinion  from  this  department.  This 
request,  omitting  caption  and  signature,  is  as  follows: 

”1  presuae  you  have  written  ah  opinion 
concerning  the  constitutionality  and 
applicability  of  octions  10179  and 
loleo  relative  to  the  inspection  of 
various  businesses. 

’’Business  people  seem  to  feel  this  is 
somewhat  of  a worthless  service  as  an 
Inspector  merely  walks  into  the  front 
door  and  back  to  the  back  and  comes 
back  and  hands  them  a bill.  I know 
this  is  the  enforcement  end  of  It,  but 
the  particular  question  I am  interested 
In  is  whether  or  not  it  would  apply  to 
drug  stores,  dress  shops,  daoe  shops, 
plumbing  establishments,  the  local 
cooperative  association  and  similar 
businesses. 

"Thanking  you  for  an  opinion  on  tills 
matter," 

The  inspection  of  certain  -uelnosses  is  providod  for 
In  Section  10179,  R.  • Mo.  1939.  This  section  of  the  statute 
provides  as  follows: 
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"The  Ttate  com  Is  si  oner  of  la  ,or  and 
industrial  Inspoctlon  may  divide  the 
state  Into  districts,  assign  one  or 
more  deputy  inspectors  to  each  district, 
and  may,  at  his  discretion,  change  or 
transfer  then  from  one  district  to 
another.  It  shall  oe  the  duty  of  the 
commissioner,  his  assistants  or  deputy 
inspectors,  to  make  not  less  than  two 
Inspections  daring  each  year  of  all 
factories,  warehouses,  office  buildings, 
freight  depot b,  machine  shops,  garages, 
laundries,  tenement  workshops,  lake 
shops,  restaurants,  bo  ling  alleys,  pool 
halls,  theaters,  concert  halls,  moving 
picture  houses,  or  places  of  puolic 
amusement,  and  all  other  manufacturing, 
mechanical  and  mercantile  esta  llshraents 
and  workshops.  The  Inst  inspection  shall 
oe  completed  on  or  before  the  first  day 
of  octooer  of  each  year,  and  the  commis- 
sioner shall  enforce  al^.  laws  relating 
to  the  inspection  of  the  asta  ,1  is  omenta 
enumerated  heretofore  in  this  sect! on, 
and  prosecute  axl  persons  for  violating 
the  same.  Any  municipal  ordinance  re- 
lating to  said  esta  >lishment3  or  their 
inspection  shall  oe  enforced  o;  the  com- 
raissionor.  The  commissioner,  hie  assist- 
ants and  ueputy  inspectors,  may  administer 
oaths  and  take  affidavits  in  matters  con- 
cerning the  enforce  ,ent  of  the  various 
inspection  laws  relating  to  these  ostao- 
llsnmonts:  Provided,  that  the  provision 
of  this  section  hall  not  apply  to  mercan- 
tile establishments  that  employ  less  than 
ten  persons  chat  are  located  in  tO'una  and 
cities  that  have  three  thousand  inhabi- 
tants or  less*" 

All  of  the  powers  and  duties  of  the  state  industrial 
inspector  and  his  deputies  have  oeen  transferred  to  the  Commis- 
sioner of  ~a  or  and  Industrial  Inspection  and  his  deputies* 

This  transfer  is  prescribed  in  Section  10141,  R*  .*  Mo.  1939. 
This  section  of  the  statutes  is  as  follows: 
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"All  the  Povora  now  conferred  upon  the 
corals el oner  of  la vor  statistics*  and 
the  Industrial  Inspector,  as  provided 
ay  la1,  are  transferred  to  the  department 
of  labor  and  Industrial  Inspection,  and 
conferred  upon  the  consul ss loner  of  la -or 
and  iiid  us  trial  Inspection  provided  for 
in  this  article*  and  said  commissioner 
£hall  e charge  a >le  with  all  the  duties 
of  enforcing  the  provisions  of  this 
ohapter  and  shall  be  11a ole  to  all  the 
penalties  to  rhlch  any  of  the  comai  os  loners, 
oardr  or  bureaus,  stooo  amends  >le  by  law 
at  the  tl oe  this  section  took  effect,  it 
.eing  the  declared  purpose  of  the  Oenerol 
assembly  to  effect  a consolidation*  under 
the  single  department  created  oy  this 
article*  of  the  departments  of  labor 
statistics,  and  Industrial  inspection, 

, as  now  provided  oy  law,  and  to  transfer 

the  powers*  duties  and  functions  of  those 
departments*  commissions*  oards  and 
oureaus  to  the  department  created  by  this 
article*  in  order  to  ring  about  a more 
orderly  and  economical  administration  of 
the  la>  s pertaining  thereto," 

The  constitutionality  of  the  statute  relating  to  in- 
dustrial inspection  and  tho  collection  of  a fee  for  such  service 
has  seen  questioned  and  uphold  qy  the  courts  of  this  tate  In 
the  case  of  tate  v.  Yickens*  186  o.  103*  84  S . W,  908.  The 
court  further  held  that  this  inspection  fee  was  not  a tax  upon 
property. 


Consequently*  the  only  other  question  to  oe  considered 
is  whether  the  five  usinest as  set  out  in  your  letter  111  come 
under  any  of  the  occupations  mentioned  in  Paction  10179,  K,  1 • 
i.’o,  1939*  aforesaid.  Therefore*  the  best  procedure  would  seem 
to  us  to  be  to  look  at  the  definition  of  the  Germs  set  out  in 
the  statute, 

A "mercantile  et.ta  lishment"  has  seen  defined  as: 

"A  place  t here  the  ouying  and  selling  of 
articles  of  merchandise  is  conducted  •’  Veasy 
Drug  Co.  v,  brusa,  37  P.  (2d)  294,  169  Okla.  418. 
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and 

"A  place  where  the  buying  and  selling 
of  articles  of  merchandise  is  conducted, 
and  the  conducting  of  such  an  estajllsh- 
ment  implies  operations  conducted  with 
the  view  of  realizing  the  profits  which 
cox.ie  from  skillful  purchase,  barter, 
speculation  and  sale.”  Hotchkiss  v. 

Dist.  of  Columbia,  44  App.  D.  C.  73,  79. 

also, 

"’Mercantile  business’  which  requires 
licensing  consists  of  the  sum  of  trans- 
actions of  ouying  and  selling,  and  hence 
merchant  can  neither  buy  nor  sell  until 
he  is  licensed.  State  v.  Mason  (UtRh) , 

78  Pac.  (2d)  920,  925. 

In  your  request  there  are  five  different  jusinosses 
set  out.  They  are  durg  stores,  dress  shops,  plumbing  estab- 
lishments, cooperative  stores  and  shoe-  shops.  With  the  possible 
exception  of  the  last  named,  to-rlt,  "shoe  shops,”  we  foal  that 
all  of  them  come  within  the  purview  of  the  statute.  There  can 
oe  no  doubt  out  that  a drug  store  and  a dross  shop  are  mercan- 
tile es taolisbraents , since  they  are  both  places  where  commodi- 
ties are  -.ought  and  sold  presumably  for  a profit.  If  the 
"dress  shop"  Is  an  establishment  which  raanuf actures  dresses,  it 
would  then  be  covered  by  the  terra  "manufacturing  establishment • 

o further  believe  that  a plumbing  establishment," 
at  least  one  that  offers  xerchandiso  for  sale,  would  be  covered 
oy  this  statute.  Common  experience  teaches  us  that  as  a general 
rule  all  such  establishments  do  ofor  merchandise  for  sale. 
Likewise,  vo  believe  that  a coopoi*ative  association  would  be 
subject  to  inspection  as  provided  by  action  10179,  R.  S.  Mo. 

1939,  since  it  is  an  establishment  where  merchandise  of  one 
kind  or  another  is  bought  and  sold. 

As  to  the  last  business  mentioned  in  your  request, 
which  was  a "shoe  shop,"  it  is  questiona  >le  whether  the  statute 
would  govern  this  occupation.  e presume  oy  the  term  ,:shoe 
shop,  you  mean  a business  store  where  shoes  are  repaired  and  not  a 
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store  where  shoes  are  sold.  If  re  are  correct  In  this  p re- 
sumption, and  that  you  refer  to  a strict  shoe  repair  uusinoss. 
It  is  extremely  douotful  that  the  a >ov©  statute  rill  oe  en- 
forceable. 


In  making  the  a iove  statements  we  v ish  it  understood 
that  the  actual  facts  with  reference  to  each  individual  case 
will  have  a great  deal  of  hearing  on  the  question  of  the  appli- 
cability of  the  statute.  In  other  words.  If  a shoe  shop” 
Included  a shoe  repair  shop  and  also  a place  where  shoes  1 ere 
nought  and  sold,  then  in  such  case  the  statute  would  apply. 
Hovever,  re  do  feel  that  the  statements  we  hove  made  are 
correct  in  so  far  a3  re  can  construe  the  statute  with  the 
inf or.ua t Ion  at  hand. 


Conclusion. 


Therefore,  it  is  the  conclusion  of  this  department 
that  Section  10179,  H.  r • no.  1939,  will  apply  to  drug  stores, 
dress  shops,  planning  esta  nil  aliments  and  cooperative  associations, 
since  they  are  mercantile  establishments,  However,  we  do  not 
think  that  It  v 111  apply  to  a "shoe  shop"  If  such  term  is  usod 
in  the  sense  of  a shoe  repair  establishment. 


Respectfully  submitted. 


JOHN  S.  PHILLIPF 

Assistant  r ttorney-Oeneral 


APPROVED* 


ROY  UcKITTRICK 
Attorney-General 


J.  P*LG 


STAT2.  BOARD  OP  HEALTH:  Power  to  transfer  venereal  disease  patients 
REGULATIONS:  Tor  quarantine  in  hospital  in  the  State 

of  Missouri. 


arch  29 , 1943 


honorable  Jar  ■ lowf.rt, 
ite1''  eel th  or  is  5or/-r 
. ,tnte  cf'T'J  of  health 
Jefferson  it;,  v so  r* 


1 err  - Ir: 


1'i.i?  rill  acP.ncv.led,  « eceipt  of  your  request  for  an 
opinion  ur.der  date  of  arch  1£,  l.-»43,  v 1 ch  reads: 


os* con  tempi?  red  at  .this 
tine  the  establishment  c fa  lari  e iso- 
lation capital  fox'  infectious  vene  al 
disoascf:  <n  ’issour!  by  the  V i ted  die  *.os 
*ut2ic  eoith  ?vlce. 

"I  won  1 -=  like  to  have  an  opinion  fra 
your  office  on  the  follov.ln.  quest" on: 

" oc8  the  t.i  .e  o'-rd  n f ns  1th  have 
the  power  to  transfer  ven>  real  dise-se 
patients  across  county  border:  for  quar- 
antine In  a ’<  ’oral  cr  'tale  quarantine 
hosp'  tal?” 


ihere  are  sir-tutor'  /revision  now  for  tie  co-nt"  court 
to  send  indi  ent  insane  , Tsr.nn  to  hospitals  In  enrtios  other 
than  that  in  which  the  Ins  mo  r r ons  reside,  lpon  notice  to 

r'ji  i -f  o court  or  jury, 

if  desired.  ( ee  ^actions  >335-  342,  I ••• , . . : 

so  ri  1DP3.J 

'■ndor  action  .'73ba,  oa^e  371,  l>.ws  of  "i.-ir  uri  1 41, 
the  ta  tc  Board  of  Health  l treated  to  comply  with  the  pro— 
visions  of  any  act  of  donprers  for  distribution  of  funds  of 
the  Ur.l  ed  States  approprl  kuJ  rei  : j ■ r health  ,.ur- 

20S5S  nna  comply  wi  th  any  of  the  x-ules  or  conditions  made  by 
t!ie  nirod  states  .ublic  ealth  sc  vice. 
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There  ia  also  a special  fund  unde*  this  section  known  as  the 
Venereal  Disease  Control  vund  to  be  drawn  out  of  the  State 
treasury  on  warrant  by  the  executive  officers  of  the  State 
board  of  Health. 

Section  9735,  R.  S.  isaouri  1939,  provides  the  duties 
of  the  State  board  of  Health  and  reads: 


"It  shall  be  the  duty  of  the  state  board  of 
health  to  safeguard  the  health  of  the  people 
in  the  state,  counties,  cities,  villages  and 
towns.  It  shall  make  a study  of  the  causes 
and  prevention  of  diseases  and  s all  have  full 
power  and  authority  to  make  such  rules  and  regu- 
lations as  will  prevent  the  entrance  of  infect- 
ious, contagious,  communi cable  or  dangerous  dis- 
eases into  the  state.  It  may  send  representatives 
to  public  health  conferences  when  deemed  advisable, 
and  the  expenses  of  such  representatives  shall  be 
paid  by  the  state  as  provided  in  this  chapter  for 
exoenses  of  the  "embers  of  the  state  board  of 
health." 


Also,  other  duties  were  added  by  the  Sixty-first  General  Assembly. 
However,  these  are  not  pertinent  except  as  shown  by  section  9735a, 

supra. 


Section  9736,  R.  5.  linsouri  1939,  provides  the  Board  shall 
designate  diseases  which  are  infectious,  contagious,  communicable 
or  dangerous  In  nature  and  shall  make  and  enforce  regulations  and 
procedures  to  prevent  the  spread  of  such  diseases  within  the  State. 


"The  board  shall  designate  those  diseases  which 
are  infectious,  contagious,  communicable  or 
dangerous  in  their  nature  and  shall  make  and  en- 
force adequate  rules,  regulations  and  procedures 
to  prevent  the  spread  of  those  diseases  and  to 
determine  the  prevalence  of  said  diseases  within 
the  state." 


Section  9748,  R«  -a.  ! Isaouri  1939,  provides  all  rules  and 
regulations  authorized  by  the  State  Board  of  Health  shell  super- 
sede local  ordinances,  and  shall  be  observed  thnughout  the  State 
and  enforced  by  all  local  and  state  health  authorities. 
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"All  rules  and  re.ula  ions  authorised  rnd 
':’ado  t’  * sk.p  e board  of  health  In  accord- 
ance wit}’!  ■ s chapter  chsll  supersede  - s 4o 
those  matters  to  which  " la  article  •:  1<  te3, 
al?  local  ordinances,  ‘tiles  and  re  ■ li  I ns 
and  shall  b<»  observed  through-  10  state 
and  q force  1 b dl  local  a nr"  state  health 
author  I ti  i.  .•  ein  shall  limit  the 

ri  ;h t P local  author!  ti  os  lo  make  such  ;'ur- 
ther  ordinances,  rules  and  emulations  ut 
Inconn!  s ;cn  t r-i  th  the  :-ulra  -'nd  n ulatlons 
prescribed  by  e state  board  of  health 
which  cay  be  necessary  'or  the  particular 
locr.ll  ty  under  f . • Jurisdiction  of  ouch,  local 
auth  r‘  ti  cs. 


In  • .-luue  39,  . J.,  Section  ICO,  page  L12,  ve.fi  e fol- 
low!as  bo  terrlt  diction  of  atutc  a ff  leers* 


"Jurisdiction  of 

sive  nly 'v.ith  the  territory  - f the  atate 


Also,  In  Jt'lu.re  o9 , . , ection  91,  2 107,  points  out  that 

it  la  well  eaabliahed  that  all  rn  ula  ion3  promulgated  must  com- 
ply v* l th  tr.e  manner  r scribed  oy  statute  t.o  have  the  force  wnd 
eff • ct  of  law. 

, 1 . • 210,  100  >.  218,  1*  c*  253,  the 

court  hoi  s ihnt  l*  is  clearly  ri th! n be  toller  power  of  the  ctate 
to  regulate  and  prevent 


">*  laws  enacted  for  the  purpose  of 

regulating  or  throwing  roc  trie  lions  around 
a trade,  c allin  •,  r c o >n,  in  the  In- 

terests of  the  public  health  and  morals,  arc 
everywhere  upheld  and  sustained*  Juch  lava 

e , 

and  are  universally  sustained  where  enacted 
In  le  into  the  public  welfare.  * 

vt-  -.t  ,t  -tic  w v v * ■)}  . !>  *0  " 


iherefore,  it  is  the  opinion  of  this  department  that  in  view 
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of  the  foregoing  statutory  provision  making  it  the  duty  of  tie 
Stnto  Board  cf  health  to  safeguard  the  health  of  the  people  all 
over  this  State  and  to  make  and  enforce  adequate  rules  and  regu- 
lations and  procedure  to  4 revent  the  spread  of  such  infectious, 
communicable  or  dangerous  diseases,  and  in  addition  to  the  above, 
with  the  police  power  vested  in  the  otate  of  is sour i through 
the  otate  Board  of  liealth,  unquestionably  the  ioard  may  promul- 
gate regulations  requiring  the  transfer  of  such  venereal  diseased 
patients  as  it  considers  nocessary  for  the  protection  cf  the 
public  to  such  quarantine  quarters  in  a hospital  within  the  tate 
of  . isscuri. 


respectfully  submitted 


. 

Assistant  t to  rne 


JR. 

;prieral 


AH  ‘ : 


A c':: 

Attorney  General  of  issorri 


ARHsKAV. 


HEALTH:  Physicians,  osteopaths,  veterinarians  and  nospitals 

must  secure  state  license  to  engage  in  occupations  set 
cut  in  Section  9854,  il.  S#  l o.  193l~ . 


\pril  22,  1943. 


James  ter. art,  M.  D. 

Stato  Health  Coinralsaionor 
Jefferson  City,  Missouri 


Dear  Dr.  J ter art: 


The  ittorney- General  wishes  to  acknowledge  receipt 
of  your  letter  of  \pril  15,  1943,  requesting  an  opinion  of 
this  Department.  Your  letter  of  request  is  as  follows: 

"..ill  you  please  auvise  me  whether  or 
not  Section  9834,  Revised  Statutes 
1939,  requires  tho  State  ^oard  of 
Health  to  license  physicians,  osteopaths, 
veterinarians,  and  hospitals  under  the 
Etato  Narcotic  ct.” 

Although  jour  inquiry  above  does  not  so  state,  v.e 
must  assume  for  the  purposes  of  this  opinion  that  the  license 
mentioned  in  your  request  would  'oo  a license  to  permit  the 
persons  named  therein  to  transact  the  several  types  of  occupa- 
tions set  out  in  Section  9834,  H.  3.  Mo.  1939.  Proceeding  on 
such  premise,  tne  only  question  involved  is  whether  physicians, 
osteopaths,  votorlnarians  and  hospitals  are  subject  to  the 
provisions  of  Section  9834,  supra,  if  they  v.iah  to  engage  in 
any  of  tho  activities  or  occupations  set  out  in  such  section 
of  tne  statut  >a. 

lection  9834,  R.  ..  . lio.  1939,  mentioned  in  your 
request,  provides  as  follows: 

"No  parson  shall  manuf acture,  compound, 
mix,  cultivato,  grow,  or  by  any  other 
process  produce  or  prepare  narcotic  drugs, 
and  no  person  as  a wholesaler  shall  supply 
the  same,  without  Ixavlng  first  obtalnod  a 
license  so  to  do  from  the  State  'oard  of 
Health." 
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It  will  oe  noted  from  a study  of  the  statute  that 
It  deali  with  the  production  or  manufacture  of  narcotics  by 
any  "person"  and  also  provides  that  a wholesaler  sliall  not 
oe  permitted  to  supply  such  narcotics  without  a license. 

This  statute  does  not  provide  that  It  Is  necessary  that  a 
license  be  secured  before  a person  may  possess  or  have  in 
his  possession,  certain  narcotics,  but  only  prescribes  for 
a license  for  any  person  to  " .manufacture,  co  pound,  mix, 
cultivate,  grow  or  by  any  other  process  produce  or  prepare 
narcotic  drugs."  It  is  plainly  evident  that  if  an  individual, 
association  or  corporation  intends  to  eng aye  in  any  of  the 
activities  mentioned  in  the  statute  under  consider at ion,  such 
person,  association  or  corporation  is  required  to  secure  a 
license  from  the  tate  for  that  specific  purpose.  Consequently, 
the  only  remaining  consideration  is  whether  physicians,  osteo- 
paths, veterinarians  and  hospitals  are  includod  In  the  category 
of  'person,"  as  such  term  is  used  in  this  section  of  the  statute. 

i ection  9832,  R.  S.  Ho.  1939,  is  entitled  "Definitions" 
and  defines  certain  terms  used  in  Article  6,  Chapter  57,  in 
which  article  and  chapter  we  find  Soction  9834,  supra.  The 
first  term  defined  is  "person,"  and  such  definition  proscribes 
tiio  following: 

"'Person'  includes  any  corporation, 
association,  copartnership,  or  one  or 
more  individuals •" 

.iy  applying  the  above  definition  to  the  particular 
occupations  specified  in  your  roquust  for  an  opinion,  wo  believe 
taat  all  such  occupations  will  come  undor  the  term  "person." 
Therefore,  if  a physician,  osteopath,  veterinarian  or  hospital 
wishes  to  engage  in  any  of  the  activities  set  out  in  Section 
983-,  ..  • Do.  195.9,  to-',  it,  manufacture,  compound,  mix,  culti- 

vate, grow,  or  by  any  other  process  produce  or  prepare  narcotic 
drugs,  or  supply  such  as  a wholesaler,  it  is  first  incumbent 
upon  them  to  secure  a license  so  to  do  from  the  State  of  Missouri. 


Conclusion 


It  Is,  therefore,  the  opinion  of  this  Department  that 
if  a physician,  osteopath,  veterinarian  or  hospital  desires  to 
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engage  in  any  of  the  activities  3et  out  in  Section  9834, 

R*  S.  ho.  1939,  it  is  necessary  that  a license  so  to  do  be 
secured  by  then. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 

Assistant  Attomoy-Cxonoral 


APPRO  V;  D: 


HOT!  LcKITTRICK 
Attorney- General 


J-'PjEG 


HEALTH,  STATE  BOARD  OP: 
OPERATION  OP  HOSPITAL: 


State  Board  of  Health,  may  operate 
hospital  for  Federal  Government  when 
all  funds  are  furnished  by  the  Federal 
Government* 


July  13,  1943 


Dr*  James  Stewart 
State  Health  Commissioner 
State  Board  of  Health 
Jefferson  City,  Missouri 


FILED 


Dear  Sir* 

This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  statement  and  request: 

"The  federal  Works  Agency,  through  funds 
granted  by  the  Lanham  Act,  has  suggested 
that  funds  would  be  available  to  build 
or  to  reconstruct  an  existing  school 
building  in  Wayne svi lie  into  a general 
hospital  facility  and  on  completion  of 
same  the  hospital  and  equipment  would 
be  assigned  to  the  State  Board  of  Health 
for  operation." 

"In  view  of  this  proposal  I would  like 
to  have  an  opinion  from  your  office  re- 
garding the  following  question: 

"♦Has  the  State  Board  of  Health  authority 
to  operate  a general  hospital  when  all 
fu$ds  to  be  used  in  the  operation  and 
maintenance  of  such  institution  are 
granted  to  the  State  Board  of  Health 
by  an  agency  of  the  Federal  Government.*" 

The  duties  of  the  State  Board  of  Health,  which  is  set 
up  under  the  provisions  of  Chapter  57  R.  S.  T'o . 1939,  are 
prescribed  under  section  9735  of  that  Chapter.  This  section 
reads  as  follows; 

"It  shall  be  the  duty  of  the  state 
board  of  health  to  safeguard  the  health 
of  the  people  in  the  state,  counties, 
cities,  villages  and  towns « It  shall 
make  a a tidy  of  the  causes  and  prevention 
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ol  diseases  and  shall  have  lull  power 
and  authority  to  make  such  rules  and 
regulations  as  will  prevent  the  entrance 
of  infectious,  contagious,  communicable 
or  dangerous  diseases  into  the  state* 

It  may  send  representatives  to  public 
health  conferences  when  deemed  advisable, 
and  the  expenses  of  such  representatives 
shall  be  paid  by  the  state  as  provided 
in  this  chapter  for  expenses  of  the  mem- 
bers of  the  state  board  of  health.'* 

As  a general  rule,  officers  and  agents  of  the  state  de- 
rive their  authority  from  the  Constitution  or  statutes  creating 
such  office  or  agency.  In  addition  to  the  powers  granted  under 
Section  1735,  supra,  the  General  Assembly  in  Laws  Mo.  1941  at 
page  370  amended  said  Section  9735  by  adding  Section  9735a 
which  related  to  the  duties  of  the  State  Board  of  Health  with 
respect  to  cooperating  with  the  federal  Government  in  the 
Public  Health  Service,  This  section  reads  as  follows; 

"The  State  Board  of  Health  is  hereby 
directed  to  comply  with  the  provisions 
of  any  act  of  congress  providing  for 
the  distribution  and  expenditure  of 
funds  of  the  United  States  appropriated 
by  Congress  for  Health  purposes’ and  to 
comply  with  any  of  the  rubles  or  con- 
ditions made  by  the  United  States  Pub- 
lic Health  Service*  Tine  Children’s 
Bureau  or  any  other  federal  agency  in 
regard  to  health  funds  distributed  "bo 
tile  states/  and  Jco  comply  with  any  of 
• tbit  u’dles  una  conditions  made  by  said 
services  or  bureaus  or  other  branches 
of  the  United  States  Government  acting 
under  the  provisions  of  the  Federal 
law  in  order  to  secure  for  the  State 
of  Missouri  funds  allotted  to  this 
state  by  the  United  states  Government 
or  (for)  health  purposes  under  the 
provisions  of  such  acts  of  Congress* 

* relating  to  health}  said  funds  shall 

be  received  by  the  State  Treasurer  and 
deposited  in  separate  funds  to  be  known 
as  the  United  States  Public  Health 
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Title  VI  fund,  the  Venereal  Disease  Con- 
trol fund,  the  Children *s  Bureau  fund, 
and  any  other  fund  specially  designated 
by  a Federal  Agency  for  the  use  of  the 
State  Board  of  Health  for  health  purposes, 
and  to  be  paid  out  by  the  State  Treasurer 
on  requisitions  drawn  by  the  executive 
officers  of  the  State  Board  of  Health 
on  a warrant  of  the  State  Auditor.  Said 
funds  being  allotted  to  the  State  of 
Missouri  for  health  purposes  by  the 
Federal  Government  the  General  assembly 
shall  appropriate  the  same  to  the  use 
of  the  State  Board  of  Health,-. under  such 
provisions  as  are  set  out  for  the  re- 
ception and  use  of  funds  by  the  Federal 
Government . 11 

By  the  first  sentence  of  this  section,  it  seems  that 
the  General  assembly  had  in  mind  such  a contingency  as  you 
have  related  in  your  request.  In  the  case  of  In  re  Lenski 
v.  0*Brien,  207  Mo.  Appeal  224,  229,  a principle  is  announced 
and  applied  which  we  think  is  applicable  here.  It  relates 
to  the  authority  of  a state  agency  to  execute  a duty  imposed 
by  an  act  of  Congress.  The  principle  is  as  follows: 


’’i, That  authority  to  enforce  a 

Federal  statute,  or  to  execute  a duty 
imp  os-;  d under  an  act  of  Congress  max 

v 

be  conferred  upon  S/fcate  officers  as 
such,  and  that  such  officer  may  execute 
the  same  unless  prohibited  by  the  con- 
stitution or  statutes  of  the  State  is 
no  longer  open  to  question*  (Briggs  v. 
Pennsylvania,  16  pet*  559,  l.c*  622; 
Robertson  v*  Baldwin,  165  U.  S*  275; 
Dallemagne  v*  Moisan,  197  U*  S.  169, 

He.  174.),  ; 


The  61st  General  Assembly  appropriated 
in  accordance  with  the  provisions  of  lS35a, 
1941,  pp.  220,  221. 


the  Federal  funds 
supra.  Laws  Mo. 


Dr.  Janes  Stewart 
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July  13*  1943 


' CONCLUSION. 

From  the  foregoing*  It  is  the  opinion  of  this  department 
that  the  State  Board  of  Health  would  be  acting  within  the  scope 
of  its  authority  to  operate  a general  hospital  when  all  funds 
to  be  used  in  the  operation  and  maintenance  of  such  institution 
are  granted  to  the  State  Board  of  Health  by  an  agency  of  the 
Federal  Government, 


Respectfully  submitted. 


ffNAJD  ..  IfiTt  nVi?-7 

1 li  UJ  vV  * i.  t JL  wil 

Assistant  Attorney-General 

AFFROVLD: 


HOY  MclCIf 'TRICK 

Attorney-General 


NURSES: 


Not  unlawful  for  one  person  to  represent  to  the 
public  that  another  person  is  a registered  or 
graduate  nurse. 


July  l£,  1943 


Hiss  Mary  E,  Stcbbins,  H.  N. 
Executive  Secretary, 

Missouri  State  Nurses1  Association, 
1612  Waldheim  Building, 

Kansas  City,  Missouri 

Dear  . ad  cur. : 


This  will  acknowledge  receipt  of  your  letter  of  July 
8th,  presenting  for  our  opinion  the  following  question: 

"Is  it  unlawful  under  Section  10031,  Ft.  S. 

Mo.  1939,  for  n person  to  knowin  ly  employ 
and  put  on  duty  as  a registered  nurse  per- 
sons registered  in  other  states,  but  who 
are  not  registered  in  Missouri?" 

Section  10031  above  referred  to  provides  ns  follows: 

"It  shall  be  ’unlawful  for  any  person  not 
legally  liconsed  ns  such  to  take,  use  or 
exhibit  the  title  of  ’registered  nurse'  or 
'graduate  nurse'  or  the  abbreviation  there- 
of as  set  forth  in  Section  10036  of  this 
chapter  and  It  shall  be  unlawful  for  any 
person  not  so  legally  licensed  to  hold  him- 
self or  herself  out  as  or  represent  that  ha 
or  she  is  a registered  nurse  or  graduate 
nurso  unless  duly  licensed  as  such  under 
the  provisions  of  this  chapter,  and  any 
person  who  shall  violate  the  provisions  of 
this  section  oi’  any  prohibition  contained 
in  this  chapter  shall  be  guilty  of  a mis- 
demeanor anc  upon  conviction  shall  be  pun- 
ished by  a fine  of  not  less  than  fifty  dol- 
lars (,50,00)  nor  more  than  fivo  hundred 
dollars  (h 600, 00)  for  oach  offense;  * * * " 


Analysis  of  this  section  shows  that  It  Is  directed  at  a 
person  not  liconsed  as  a nurse  holding  himself  and  herself  out 


Miss  Wary  E.  Stebbins, 
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as  such*  That  fact  la  to  be  gleaned  from  that  portion  of  the 
statute  making  It  w*  «-  unlawful  for  any  person  not  so  legally 
llcevi3ed  to  hold  himself  or  herself  out  as  or  represent  that 
he  or  she  Is  a registered  nurse  or  graduate  nurse  * This 

law  clearly  restricts  the  crime  ti  ere  defined  to  the  unlicensed 
Individual  and  does  not  make  it  a misdemeanor  for  somo  other 
person  to  hold  out  that  an  unlicensed  Individual  is  a regis- 
tered nurse* 

An  examination  of  Chapter  61,  R.  3*  Mo*  1939,  relating 
to  the  licensing  and  registration  of  nurses  does  not  disclose 
a 3 ingle  provision  which  will  reach  or  moke  unlawful  the  type 
of  activity  presentod  in  your  opinion  request* 


COHCL  ISION 


It  therefore  is  our  opinion  that  Section  10031,  R.  S.  Mo* 
1939,  does  not  r..s»co  it  unlawful  for  an  individual  to  hold  out  or 
represent  that  another  person  is  a rogistered  or  graduate  nurse. 


Respectfully  submitted. 


LAxREKCE  L*  BRADLEY 

Assistant  Attorney  General 


APPROVED: 


HOY  McKI'i  ililfcX 
Attorney  General 


LLB: Jn 


hYSlClAi  S:  ) OBSTETRICS:  Who  may  practice 

A AD  ) in  Missouri. 

aUR  l^OAS : ) 


July  29,  1943 

fV 

honorable  James  Stewart,  U.  D, 

State  health  Commissioner 
State  Maard  of  Health 
Jefferson  City,  Missouri 


Dear  Dr.  Stewart: 


We  are  in  receipt  of  your  letter  of  July  19th,  1943, 
requesting  an  opinion,  which  letter  is  as  follows: 


filed 

fS 


"A  Federal  enactment  of  H.  R.  2935 
approved  July  12th,  1943,  appropria- 
ted certain  funds  to  the  Department 
of  Labor,  Children's  Bureau,  for  the 
fiscal  year  1944  for  grants- in-aid 
to  Stale  Health  Departments  to  carry 
on  state  internal  and  Child  Health  ser- 
vices and  Emergency  and  Maternity  and 
Infant  Care  services  within  the  Juris- 
dictions of  individual  states.  II.  K, 
2936  as  finally  approved  contained  the 
following  provisos: 

"•  Provided,  That  no  part  of  any  appro- 
priation contained  in  this  title  shall 
be  used  to  promulgate  or  carry  out  any 
instruction,  order,  or  regulation  rela- 
ting to  the  care  of  obstetrical  cases 
which  discriminates  between  persons  li- 
censed under  State  law  to"  practice  ob- 
stetrics. 

"'Provided  further.  That  the  foregoing 
proviso  shall  not  be  so  construed  as  to 
prevent  any  patient  from  having  the  ser- 
vices of  any  practitioner  of  her  own 
choice,  paid  for  out  of  this  fund,  so 
long  as  Stale  laws  are  complied  with.' 
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"Prior  to  the  enactment  of  this  law 
the  Children's  bureau.  Department  of 
Labor,  Washington,  D.  C.,  required  of 
the  various  State  health  Agencies  to 
meet  certain  standards  for  practitioners 
participating  in  any  program  that  was  sub- 
sidized, in  part  or  in  full,  from  federal 
grants- in- a id  under  the  Social  Security 
Act  as  amended  in  1939.  following  the 
regulations  of  the  Children's  Eurt.au,  Ihe 
State  Board  of  Health,  wrote  and  submitted 
for  approval  a plan  for  administration  of 
the  Emergency  Maternity  and  Infant  care 
Program  for  the  fiscal  year  1944.  This 
plan,  a copy  of  which  is  enclosed,  was 
approved  by  the  Children's  Bureau,  Wash- 
ington, D.  C.,  and  was  set  in  operation 
by  the  Division  of  Child  Hygiene,  of  the 
State  Board  of  health,  as  of  June  21st, 

1943*  Using  Federal  funds  appropriated 
under  Public  Law  #11,  approved  as  of 
-arch  18th,  1943,  ( a copy  of  which  may 
« be  found  in  the  Federal  Register,  Volume 
8 # 62,  Page  3859,  Title  42-Public  Health, 
dated  Larch  30th,  1943),  the  State  board 
of  Health  received  through  the  State  Trea- 
surer of  the  State  of  Missouri,  the  sum  of 
430,000.00,  known  as  i:und  E,  to  carry  out 
the  emergency  Maternity  and  Infant  Care 
Program  for  the  State  of  Missouri.  All 
subsequent  funds  from  the  Children's  Bureau 
as  grants-in-ald  must  necessarily  come  from 
appropriations  as  found  in  H.  H.  2939. 

"The  State  board  of  Health  wished  to  co- 
operate with  the  Children's  Bureau,  Tashinj- 
ton,  D.  C.,  in  carrying  out  the  provisions 
of  the  state  Emergency  Maternity  and  Infant 
Care  Plan.  H.  R.  2935.  by  its  proviso  con- 
fuses our  interpretations  as  to  standards 
of  medical  services  for  obstetric  care  as 
provided  under  this  program.  Will  you  please 
review  the  Statutes  of  Missouri  and  designate 
to  the  State  Board  of  Health  those  individual 
that  may  practice  obstetrics. 
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"It  Is  necessary  that  the  State  Board 
of  health  submits  to  the  Children’s 
Bureau  a statement  of  leaglity  from  the 
office  of  the  attorney  General  of  Mis- 
souri before  the  1944  Maternal  and  Child 
Health  plan  and  budgets  may  become  effec- 
tive. Therefore,  may  I request  as  early 
a reply  from  your  office  as  possible." 


Section  9981  R.  S.  Missouri,  1939,  provides  as  follows:, 


"It  shall  be  unlawful  for  any  person  not 
now  a registered  physician  within  the  mean- 
ing of  the  law  to  practice  medicine  or  sur- 
gery in  any  of  its  departments,  or  to  pro- 
fess to  cure  and  attempt  to  treat  the  sick 
and  others  afflicted  with  bodily  or  mental 
Infirmities,  or  engage  in  the  practice  of 
midwifery  In  the  state  of  Missouri,  except 
as  hereinafter  provided." 


Section  9983  R.  S.  Missouri,  1939,  providing  for  the 
examination  of  physicians,  reads  in  part  as  follows: 


" * * * The  medical  examination  # * * -> 
shall  embrace  the  subjects  of  anatomy# 
chemistry,  physiology,  therapeutics,  ob- 
stetrics, * * * * * * * * *•"  (Underscoring 
ours. ) 


Section  9993  R.  S.  Missouri,  1939,  provides.  In  part 
as  follows: 


"It  shall  be  unlawful  for  any  person  to 
practice  midwifery  in  this  state  before 
receiving  a license  to  do  so.  Every  per- 
son desiring  to  practice  midwifery  as  a 
profession  shall  make  application  to  the 
state  board  of  health  for  examination  and 
pay  a fee  of  five  dollars,  ^nd  upon  pass- 
ing an  examination  satisfactory  to  said 
board  upon  the  subject  of  obstetrics,  shall 
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receive  a license  to  practice  as  above 
provided.  ************  *" 


Section  10042  R.  S.  Missouri,  1939,  declaring  osteopathy 
not  to  be  the  practice  of  medicine,  is  as  follows: 


"The  system,  method  or  science  of  treat- 
ing diseases  of  the  human  body,  commonly 
known  as  osteopathy,  and  as  taught  and 
practiced  by  the  /merican  school  of  os- 
teopathy of  Kirks ville,  Missouri,  is  here- 
by declared  not  to  be  the  practice  of  medi- 
cine and  surgery  within  the  meaning  of 
article  1 of  chapter  59  and  not  subject  to 
the  provisions  of  said  article." 


This  section  first  appears  in  Laws  of  Missouri,  1897,  at 
page  206. 

Section  10044  K.  S.  Missouri,  1939,  providing  for  the 
examination  of  osteopaths,  in  enumerating  the  subjects,  is, 
in  part,  as  follows: 


" * * * The  board  shall  subject  all  ap- 
plicants to  an  examination  in  the  subjects 
of  anatomy,  physiology,  physiological  chem- 
istry, toxicology,  osteopathic  pathology, 
diagnosis,  hygiene,  obstetrics  and  gynecol- 
ogy, surgery,  principles  and  practice  of 
osteopathy,  and  such  other  subjects  as  the 
board  may  require :**********  . " 


Section  10046  R.  S.  Missouri*  1939,  provides  as  foll- 
ows : 


"Osteopathic  physicians  shall  observe  and 
be  subject  to  the  state  and  municipal  regu- 
lations relating  to  the  control  of  conta- 
gious diseases,  the  reporting  and  certify- 
ing of  births  and  deaths,  and  all  matters 
pertaining  to  public  health,  and  such  re- 
ports shall  be  accepted  by  the  officer  or 
department  to  whom  such  report  is  made," 
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The  foregoing  section.  In  requiring  that  osteopaths 
report  and  certify  births,  indicates  a legislative  intent 
to  recognize  their  right  to  practice  obstetrics,  since  the 
same  burden  and  authority  is  placed  on  midwives,  nurses 
and  physicians,  (oee  Section  9994  R.  S.  Missouri,  1939). 

Whether  or  not  osteopaths  are  authorized  to  practice 
obstetrics  depends  principally  upon  the  construction  of 
Section  10042,  supra.  The  system,  method,  or  science,  of 
osteopathy  is  limited  to  that  which  was  taught  and  prac- 
ticed by  the  /merican  School  of  Osteopathy  at  Kirksville, 
Missouri,  probably  at  the  time  this  statute  was  passed  in 
1897. 


In  construing  a statute  on  the  same  subject  in  the 
state  of  Kansas,  which  statute  contained  a similar  provi- 
sion, the  Supreme  Court  of  Aansas,  in  the  case  of  State 
ex  rel.  Beck,  Attorney  General  v.  Gleason,  79  Pac.  (2d) 

911,  1.  c.  916,  gave  said  provision  the  following  construc- 
tion : 


”1.  (a)  Is  the  osteopathic  statute  pros- 
pective in  operation,  or  (b)  are  osteo- 
pathic physicians  limited  to  the  state 
of  the  science  and  art  as  taught  and  prac- 
ticed in  1913,  when  the  statute  was  enac- 
ted? Answering  the  first  part  of  this 
question,  (a),  the  statute  was  prospective 
in  operation;  that  is  to  say.  It  was  designed 
to  operate  in  the  future.  After  the  enact- 
ment of  our  first  statute  recognizing  os- 
teopathy as  a system  or  school  of  thought 
and  practice  for  the  treatment  of  the  sick, 
injured,  or  afflicted,  no  one  could  prac- 
tice osteopathy  lawfully  in  this  state  un- 
less he  held  a certificate  authorizing  him 
to  practice  osteopathy  issued  by  the  state 
board  authorized  by  statute  to  issua  such 
certificates.  Prom  1901  to  1913  this  was 
the  state  board  of  medical  registration 
and  examination.  Since  1913  it  has  been 
the  state  board  of  osteopathic  registration 
and  examination.  The  statute  did  not  oper- 
ate retrospectively  so  as  to  punish  those 
who  had  practiced  osteopathy  previous  to 
the  effective  date  of  the  statute,  (b) 
Osteopathic  physicians,  meaning  by  that 
term  those  to  whom  certificates  have  been 
ieeued  authorizing  them  to  practice  os- 
teopathy in  this  state  by  a state  board 


Honorable  James  Stewart,  14*  o 


(6)  July  29,  1943 


authorized  to  issue  such  certificates, 
are  limited  to  the  practice  of  osteo- 
pathy in  harmony  with  the  fundamental 
principles  of  osteopathy,  or  what  is 
sometimes  spoken  of  as  the  science  or 
system  of  osteopathy  (G.  S,  1935,  65- 
1206),  as  generally  known  and  understood 
and  as  taught  in  osteopathic  schools  or 
colleges  of  good  repute  in  1901  and  1913, 
Osteopaths,  in  common  with  all  scientific 
and  professional  men,  are  expected  to  con- 
tinue to  study,  to  make  progress,  to  learn 
more  about  their  profession,  and  to  apply 
such  knowledge  in  their  practice,:,  but  they 
are  still  engaged  in  the  practice'  of  oste- 
opathy, as  that  science  or  system:  was  known 
and  understood  when  our  statutes  above  men- 
tioned were  enacted,  xhey  are  not  author- 
ized to  practice  optometry  (State  ex  rel, 
v,  Eustace,  117  Kan.  746,  233  P.  109),  or 
any  of  the  other  professions  which  require 
a specific  certificate  of  authority.  If, 
as  suggested  by  counsel  for  defendant,  os- 
teopathy has  abandoned  its  fundamental  op- 
position to  drug  therapy  and  operative  sur- 
gery (meaning  by  this  term  surgery  by  the 
use  of  surgical  instruments),  and  now  in- 
cludes the  use  of  those  things  in  its  sys- 
tem, that  fact  never  has  been  recognized 
by  the  legislature  of  this  state.  Our  stat- 
utes continue  to  recognize  the  ’practice  of 
osteopathy*  and  the  ’practice  of  medicine 
and  surgery’  as  separate  and  distinct  things. 

A certificate  authorizing  one  to  practice  os- 
teopathy, whether  issued  prior  to  1913  by  the 
board  or  medical  registration  and  examination, 
or  since  that  time  by  the  board  of  osteopathic 
registration  and  examination,  never  has  been 
recognized  by  our  statutes,  nor  by  our  courts, 
as  :rthorf?flng  its  holder  to  engage  In  the  ’prac- 
tice of  medicine  and  surgery’  in  this  state." 


The  same  general  conclusion  was  reached  by  the  Supreme 
Court  of  Kansas  in  the  case  of  State  ex  rel.  v.  Moore, 117 
Pacific  (2d)  598. 
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At  our  request,  the  Missouri  State  ^oard  of  Osteo- 
pathic Registration  and  Examination  furnished  us  with 
the  following  letter: 


"The  Missouri  State  Loard  of  Osteopathic 
Registration  and  examination  has  investiga- 
ted the  provisions  of  the  Statutes  of  Mis- 
souri pertaining  to  osteopathic  teaching, 
examination  and  practice  as  originally  en- 
acted in  1903,  (for  more  than  forty  years) 
and  revised  or  as  amended  to  date,  and  re- 
ports, that 

"Each  college  recognized  as  reputable 
has  satisfactorily  taught  obstetrical 
pre-natal  and  post-n^ta!  care. 

"Vile  have  examined  all  records  and  have 
found  the  following  to  be  true  accord- 
ing to  our  records : that  each  Applicant 
has  had  a written  examination  in  obstet- 
rics and  has  passed  that  examination  be- 
fore a certificate  to  practice  osteopathy 
was  issued  and  as  required  in  the  Missouri 
Statutes  Section  13516  to  13521-A.  (h.  S. 
Mo.  Statutes  1939) 

Respectfully  yours, 

Missouri  State  hoard  of  Osteopathic 
Registration  and  Examination 

A.  B.  Cooter.  D.  0. 

President 

% 

F.  C.  Hopkins,  D«  0. 

Secretary 

SEAL 


By  direction  of  the  Board 
In  Session,  St.  Louis,  Missouri 
July  24,  1943." 


Honorable  James  Stewart,  M.  u 
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Chapter  61  of  the  Revised  Statutes  of  Missouri*  1939, 
provides  for  a State  board  of  Rurse  Examiners,  and  sets 
out  the  general  qualifications  for  the  examination  and 
issuance  of  licenses  to  nurses. 

Section  10032  R«  S.  Missouri,  1939,  provides  as 
follows : 


"The  Board  shall  issue  a license  to  prac- 
tice as  a registered  nurse  or  registered 
obstetrical  nurse  in  the  state  of  Missouri. 

"1.  Any  person  who  shall  be  admitted  to 
and  pass  the  board's  examination  therefor. 

"2.  Any  applicant  of  good  character  from 
another  state  or  a foreign  country  who  shall 
pay  a fee  of  twelve  dollars  (£12.00)  and  sub- 
mit to  the  board  satisfactory  evidence,  veri- 
fied by  oath  if  required,  of  due  registration, 
as  a registered  nurse  or  by  another  state  or 
country  having  equal  requirements  or  if  in 
the  Judgment  of  the  board  said  applicant's 
individual  qualification  be  the  equivalent 
of  those  required  by  this  chapter." 


Section  10035  R.  S.  Missouri,  1939,  reads  as  follows: 


"The  Board  shall  admit  to  examination  for 
license  and  upon  the  passing. of  such  examin- 
ation and  the  payment  of  a fee  of  ten  dollars 
(£10.00)  shall  license  to  practice  as  an  ob- 
stetrical nurse  any  applicant  possessing  all 
the  requirements  of  section  10034,  except  in 
lieu  of  the  course  in  a school  of  nursing, 
shall  have  graduated  from  a school  attached 
to  a maternity  hospital  having  a course  of 
training  requiring  eighteen  (18)  months  for 
completion,  /nd  such  persons  shall  be  en- 
titled to  append  the  letters  '0.  N. ' to  his 
or  her  name : Provided,  that  any  applicant 
who  is  a graduate  of  a school  of  obstetrical 
nursing  which  gave  at  the  time  of  applicant's 
training  a course  of  two  school  years  of  not 
less  than  an  aggregate  of  eighteen  months, 
and  who  has  heretofore  been  licensed  as  an 
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attendant  under  the  law  of  1921,  and 
who  has  paid  the  fee  of  ten  dollars 
($10,00)  as  required  by  said  law,  shall 
be  granted  a license  by  the  board  as  a 
registered  obstetrical  nurse  without 
examination  upon  the  payment  of  a fee 
of  ten  dollars  (410.00)." 


It  will  be  noted  from  the  authorities  above  cited, 
that  physicians,  midwives,  nurses  and  osteopathic  physician 
are  required  to  report  births.  The  only  case  that  we  have 
been  able  to  find  where  this  subject  has  been  judicially  de 
termined,  is  the  case  of  State  ex  rel.  Johnson,  Attorney- 
Oeneral  v.  ’agner,  et  al  (Neb.  Sup.  Ct.  1941),  297  N.  W. 
906,  1.  c.  912,  where  the  court  said: 


"To  obtain  a license  to  practice  os- 
teopathy, respondent  was  required  to 
exhibit  a diploma  issued  by  a regular 
school  of  osteopathy  wherein  the  curric- 
ulum included  instruction  in  certain  sub- 
jects required  by  statute,  one  of  which 
was  obstetrics.  He  was  also  required  to 
pass  an  examination  in  the  required  sub- 
jects. While  these  facts  alone  would  not 
authorize  respondent  to  engage  In  the  prac- 
tice of  obstetrics,  yet,  when  considered 
with  the  statute  regarding  the  reporting 
of  childbirths,  together  with  the  history 
of  Its  development,  we  think  the  legislature 
authorized  respondent,  upon  securing  a li- 
cense to  practice  osteopathy  to  engage  in 
the  practice  of  obstetrics.  As  was  said  in 
Stolke  v.  VVeseman,  167  Minn.  266,  208  N.  F. 
993:  ’Unless  an  osteopathic  physician  could 
lawfully  attend  a woman  in  childbirth,  there 
would  be  no  reason  for  requiring  him  to  re- 
port the  birth  of  the  child.*  ******* 
It  is  fundamental  principle  of  statutory 
construction  that  the  legislature  must  be 
presumed  to  have  had  in  mind  all  previous 
legislation  upon  the  subject,  so  that  in 
the  construction  of  a statute  we  must  con- 
sider the  preexisting  law  and  any  other 
acts  relating  to  the  same  subject.  We 
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therefore  reach  the  conclusion  that 
the  legislature  has  rec  -gnlzed  obstet- 
rics as  a branch  of  osteopathy,  a con- 
clusion which  the  court  le  obliged  to 
follow  until  the  legislature  by  spe- 
cific action  evidences  a contrary  view. 

V»e  arc  therefore  of  the  opinion,  after 
an  examination  of  the  legislative  history 
of  the  laws  pertaining  to  osteopathy  and 
their  relation  to  obstetrics  and  regula- 
tory requirements  as  to  reporting  child- 
births,  that  the  legislature  has  author- 
ized a licensed  practitioner  of  osteopathy 
to  engage  in  the  practice  of  obstetrics. 

In  the  practice  of  obstetrics,  nurses  must  stay  within 
the  limits  of  the  nursing  profession  and  not  attempt  to  per- 
form the  duties  of  a doctor.  In  the  case  of  Commonwealth  v. 
Porn,  82  N.E.  31,  196  Mass.  326,  17  L.R.A.,  N.S.,  94,  13  Ann. 
Cas.  569,  it  was  held  that  when,  in  addition  to  ordinary  as- 
sistance in  the  normal  cases  of  childbirth,  there  is  the 
occasional  use  of  obstetrical  instruments,  and  a habit  of 
prescribing  for  conditions  described  in  printed  formulas  which 
the  defendant  carried,  such  a course  of  conduct  constitutes 
a "practice  of  medicine"  in  one  of  its  branches.  Although 
childbirth  is  not  a disease,  but  a normal  function  of  women, 
yet  the  "practice  of  medicine"  does  not  appertain  exclusively 
to  disease,  and  obstetrics  as  matter  of  common  knowledge  has 
long  been  treated  as  a highly  important  branch  of  the  science. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  indi- 
viduals who  are  authorized  to  practice  obstetrics,  under  the 
laws  of  this  State,  arc  duly  licensed  physicians  and  surgeons, 
duly  licensed  midwives,  duly  licensed  osteopathic  physicians, 
and  duly  licensed  nurses. 

That  statutes  do  not  dofine  the  extent  to  which  these 
individuals  may  practice  obstetrics  within  their  particular 
provisions.  This  question  appears  to  be  one  of  fact  de- 
pending upon  the  particular  profession.  For  instance.  It  is 
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obvious  that  a nurse  may  practice  obstetrics  only  as  a nurse 
ana  not  as  a physician. 


Respectfully  submitted 


LEO  A.  POLITTE 

A- siatant  Atromoy  General 


APrRfVLD  3Yx 


ROY  McK  ITT  RICK 
Attorney  General 
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Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  on  the 
validity  of  your  proposed  regulation  pertaining  to 
eggs . 


The  proposed  regulation  reads' as  follows: 

,fA  duly  authorized  agent  of  the  State  Board 

of  Health  may  suspend  from  sale  a lot  of 
shell  egge  when  inedible  eggs  are  found 
in  the  lot;  a duly  authorized  agent  of  the 
State  Board  of  Health  may  su ’pend  from  sale 
a lot  of  broken  egge  when  inedible  eggs  are 
found  in  part  or  all  of  the  containers.  A 
lot  of  3hell  eggs  suspended  from  sale  may 
be  candled  under  supervision  of  an  agent 
of  the  State  Board  of  Health,  and  the  edible 
eggs  separated  from  the  inedible;  or,  if 
in  broken  form,  the  containers  of  edible 
eggs  may  be  separated,  under  supervision 
of  an  agent  of  the  State  Board  of  Health, 
from  the  containers  of  inedible  eggs. 

wThe  State  Board  of  Health  or  its  agents  may 
release  from  suspension  all  eggs  found  to 
be  edible.  Inedible  shell  egge  may  be  dis- 
posed of  after  the  shell  of  each  egg  has 
been  broken  ond  the  shells  and  eggs  denatured 
so  they  cannot  be  used  for  human  food.  Ined- 
ible broken  eggs  may  be  disposed  of  when 
denatured  so  they  cannot  be  used  for  human  food. 
Pure  kerosene  or  any  c ther  denaturing  agent 
, specified  or  approved  by  the  State  Board  of 
Health,  used  in  sufficient  quantity  to  be 
easily  detected  by  smell  or  sight  shall  be 
used  to  denature  all  inedible  eggs*  " 
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Authority  for  such  regulation  must  be  derived  from 
the  statute. 

Co  mmit  tee  substitute  Senate  Bill  for  Senate  Bill  79 
of  the  62  General  Assembly  contains  the  law  covering 
the  authority  of  the  Commissioner  of  Health  in  relation 
to  Food  and  Drugs. 

Gee.  9861  of  C.  S.  S.  B.  79  of  the  67th  General 

Assembly  reads  in  part  as  follows: 

"i^henever  a duly  authorized  agent  of 
the  State  3oard  of  Health  finds  or  has 
probable  cause  to  believe,  that  any  food 
is  adulterated, he  shall  affix  to  such 
article  a tag  or  other  appropriate  marking, 
giving  notice  thAt  such  article  is,  or  is 
suspected  of  being,  adulteraced  and  has 
been  detained  #**  and  warning  all  persons 
not  to  remove  or  dispose  of  such  article 
by  sal*  or  otherwise  until  permission  for 
removal  or  disposal  is  given  by  such  agent 
or  the  court.  It  shall  be  unlawful  for 
any  person  to  remove  or  dispose  of  such 
detained  ***  article  by  sale  or  otherwise 
without  such  permission.” 

Sec.  9865  of  said  bill  also  provides  in  part  as  follows: 

” A food  shall  be  deemed  to  be  adulterated 
if  it  consists,  in  whole  or  in  part,  of  any 
diseased,  contaminated,  lilthy,  putrid,  or 
decomposed  substance,  or  if  it  is  otherwise 

unfit  for  food  :"**■* 

Sec.  9905  H.  B.  393  of  the  62nd  General  Assembly, 
provides  as  follows: 

"No  person,  firm  or  corporation  shall  sell, 
or  have  in  his  possession  with  Intent  to  sell, 
offer  or  expose  for  sale,  or  traffic  in, 
any  egg  unfit  for  human  food, unless  the  same 
1b  broken  in  shell  and  then  denatured  so 
that  It  cannot  be  used  for  human  food.  For 
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the  purposes  of  this  article,  an  e,jg  shall 
be  deemed  unfit  lor  human  food  If  it  be  addled 

or  mculdy,  a black  rot,  a white  rot,  or  a 
blood  ring;  or  if  it  has  an  adherent  yolk,  or 
a bloody  or  green  white;  or  if  it  has  been 
in  an  incubator;  or  if  it  consist  in  whole 
or  in  part  of  a filthy,  decomposed  or  putrid 
substance.  Any  person,  firm  or  corporation 
violating  the  provisions  of  this  act  shall 
be  guilty  of  a misdemeanor • " *»» 

Sec.  9912  R.  S.  mo.,  1939,  provides  in  part  as  follows: 

’It  shall  be  unlawful  to  ship  or  otherwise 
dispose  of  for  manufacturing  purposes  or 
for  food,  in  any  kind  of  a container  or  in 
any  ctner  manner,  any  egg  or  collection 
of  eggs,  or  any  eggs  known  as  yolks  stuck 
to  the  shell,  heavy  bleed  rings,  partially 
hatched,  mculdy  er  s,  black  spetr,  black 
rots  or  ar.y  other  eggs  cf  ar  unwholesome 
nature,  unless  the  same  are  cased  and 
labeled,  or  broken  in  the  shells  and  then 
denatured  bo  as  tc  render  them  unfit  for 
human  xood.  "*** 


CONCLUSION. 


Comparing  the  proposedregulations  with  the  above 
statutes  we  think  they  come  within  the  boinds  of  same 
and  that  they  are  valid. 


Respectfully  submitted, 


TYRs.  *.  BURTON 

TWBtLeC  Assistant  Attorney  Ganeral 

APPROVED: 


TOYMcmVRICK' 

Attorney  General 


vjiaRD  0-  HEALTH:  1)  Present  ana  Acting  Boarn  nas  no  jurieaj.cti.ou  or 

authority^ to  entertain  Repetition  to  reinstate  license  "Permanently  revoked"  by 

3 ) P"Revok.  "° as^os ed "in  Section  9990  R.S.  Mo.  1939,  means  permanent  revocation 

3*) ^evocatlo^of license  °*  f^oUllTlok^  does  not  prevent  a subse.uent 
board  from  granting  a license  based  on  new  application. 
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Dr.  James  Stewart 
State  Health  Co  imlssioner 
State  Board  of  Health  . 

Jefferson  City,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  opinion  request  of 
September  30,  1943,  which  reads  as  follows: 

"The  records  of  the  State  Board  of  Health 
refleot  that  on  the  tenth  day  of  March, 
1937,  the  following  entry  was  made: 

" • DR.  SMITH:  THE  BO  PD  WILL  NOW  CONSIDER 
THE  COMPLAINT  T'IL  D AGAINST  DR.  LUDWIG 
ORLANDO  MHBVOBl 


"Dr.  Ludwig  Orlando  Muenoh  having  been  duly 
notified  ap  eared  by  counoil,  George  B.  Calvin. 
Mr.  Calvin  made  an  oral  motion  that  the  hearing 
be  continued  until  suoh  time  as  Dr.  Muenoh  oould 
bo  present  in  person,  whioh  motion  was  overruled 
by  the  Board,  fividenoe  having  been  introduced 
in  support  of  the  oomplaint  filed  against  the 
said  Ludwig  0.  Muench  and  argument  of  oouncll 
for  Dr.  Muenoh  having  been  heard  it  was  moved 
by  Dr.  Brandon  and  seoonded  by  Dr.  Bailey  that 
the  Board  go  into  executive  session,  whioh 
motion  was  duly  carried. 


"The  board  in  executive  session,  after  consid- 
ering the  eviaenoe  introduced  in  support  of  the 
charges  filed  against  Dr.  Muenoh  on  motion  of 
Dr.  Bailey  seoonded  by  Dr.  Brandon,  whioh  motion 
was  unanimously  carried,  found  that  Dr.  Ludwig 


Orlando  Muenoh  was  guilty  of  unprofessional  and 
dishonorable  oonduot  as  charged  in  the  oomplaint 


filed  with  the  State  Board  of  Health  against  him 


and  ordered  that  his  license  to  praotice  the  pro- 


fession of  medio ine  end  surgery  in  the  State  of 


Missouri  be  ANENTLY  ' ' V Tr  ’D . ' 


Dr.  James  Steward 


2- 


Ootober  6,  1943 


"Will  you  please  advise  me  if  the  present 
State  Board  of  Health  has  the  Jurisdiction 
or  authority  to  entertain  a petition  of 
Dr.  Ludwig  Orlando  Muench  for  the  puroose 
of  restoration  of  his  lioense  to  praotice 
medicine  and  surgery.  In  other  words  do 
the  words,  "per  lanently  revoked, " deprive 
the  present  Board  of  jurisdiction. 

"Thanking  you  very  muoh  I remain," 


Your  opinion  request  has  to  do  with  the  interpretation 
and  construction  to  be  placed  on  Article  1,  Chapter  59,  R.S. 
Mo.  1939,  and  particularly  Seotlon  9990  of  which  section 
reads  as  follows: 


"The  board  may  refuse  to  lioense  individuals 
of  bad  moral  character,  or  persons  guilty  of 
unprofessional  or  dishonorable  conduot,  and 
they  may  revoke  lioenses,  or  other  rights  to 
praotice,  however  derived,  for  like  causes, 
and  in  cases  where  the  license  has  been  granted 
upon  false  and  fraudulent  statements,  after 
giving  the  accused  an  opportunity  to  be  heard 
in  his  defense  before  the  board  as  hereinafter 
provided.  Habitual  drunkenness,  drug  habit  or 
excessive  use  of  narcotics,  or  producing  criminal 
abortion,  or  soliciting  patronage  by  agents,  shall 
be  deemed  unprofessional  and  dishonorable  conduct 
within  the  meaning  of  this  section.  At  least 
twenty  days  prior  to  the  date  set  for  any  3uoh 
hearing  before  the  board  for  the  revocation  of 
such  license,  the  secretary  of  the  board  shall 
cause  written  notice  to  be  personally  served  upon 
the  defendant  in  the  manner  prescribed  for  the 
serving  of  original  writs  in  civil  actions.  Said 
notice  shall  contain  an  exact  statement  of  the 
charges  and  the  date  and  place  set  for  the  hearing 
before  the  board.  If  the  party  thus  notified  fails 
to  appear,  either  in  person  or  by  counsel,  at  the 
time  and  place  designated  in  said  notice,  the 
board  shall,  after  receiving  satisfactory  evidence 
of  the  truth  of  the  charges  and  the  proper  issuance 
and  service  of  notloe,  revoke  said  lioense.  If 
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the  licentiate  appear  either  in  person  or 
by  counsel,  the  board  shall  proceed  with 
the  hearing  as  herein  provided.  The  board 
may  receive  and  consider  depositions  and 
oral  statements  and  shall  cause  stenographic 
reports  of  the  oral  testimony  to  be  taken 
and  transcribed,  which,  together  with  all 
other  papers  pertaining  thereto,  shall  be 
preserved  for  two  years.  ***" 


We  shall  divide  your  question  into  two  parts  to  wit: 

1)  "Will  you  please  advise  me  if  the  present 
State  Board  of  Health  has  the  jurisdiction 
or  authority  to  entertain  a petition  of  Dr. 
Ludwig  Orlando  Muenoh  for  the  purpose  of 
restoration  of  his  license  to  practioe 
medicine  and  surgery." 

2)  "In  other  words  do  the  words,  ’permanently 
revoked* , deprive  the  present  Board  of 
jurisdiction." 

We  shall  first  take  the  second  portion  of  your  question. 
In  the  case  of  State  ex  rel.  Ball  v.  State  Board  of  Health  et 
al,  26  S.W.  (2d)  773,  l.c.  777,  paragraph  7-9,  wherein  the 
court  had  this  to  say: 

"*  * *For  the  reasons  stated,  we  hold  that 
it  was  not  necessary  for  the  record  to  af- 
firmatively show  that  the  board  found  relator 
guilty  of  the  offense  charged,  as  a prerequisite 
to  the  order  revoking  the  license.  Neither  do 
we  think  that  the  order  revoking  the  license  is 
void  because  it  does  not  state  a period  of  time 
for  which  the  license  was  revoked.  The  statute 
provides  that  the  license  shall  be  revoked  for 
suoh  period  of  time  as  may  be  agreed  upon.  The 
members  of  the  board  may  agree  to  revoke  for  a 
limited  period  of  time  or  for  all  time,  and  where, 
as  here,  the  order  revoking  the  license  does  not 
name  any  specified  period  of  time,  it  necessarily 
means  a permanent  revocation  for  all  time." 

From  the  reading  of  the  aforesaid  oase  we  must  conclude  that 
it  made  no  difference  mh ether  the  Board  in  the  order  of  March 
10,  1937,  used  the  words  "permanently  revoked"  or  had  merely 
used  the  word  "revoked". 
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Now  turning  to  the  first  portion  of  your  question 
which  reads  as  follows: 

"Will  you  please  advise  me  if  the  present 
State  Board  of  Health  has  the  jurisdiction 
or  authority  to  entertain  a petition  of 
Dr.  Ludwig  Orlando  Muench  for  the  purpose 
of  restoration  of  his  license  to  practice 
medicine  and  surgery." 

From  the  reading  of  the  question  of  aforesaid  we  observe 
that  the  petition  referred  to  in  the  question,  is  a petition 
to  reinstate  the  lioense  that  was  revoked  by  your  Board  on 
March  10,  1937,  and  said  question  will  be  considered  in  that 
light  throughout  this  opinion.  In  making  this  determination 
we  should  decide  whether  or  not  the  order  of  your  Board  on 
the  10th  day  of  March,  1937,  was  judicial,  quasi  judioial 
or  merely  ministerial  in  character.  In  the  case  of  the  State 
ex  rel.  KoCleary  v.  Adcock  et  al..  Constituting  State  Board 
of  Health,  206  Missouri,  page  550,  l.o.  557,  the  court  had 
this  to  say: 

"*  * *Grant  it,  for  the  purposes  of  this 
case,  that  these  boards  are  olothed  with 
discretionary  powers,  yet  an  unwarranted 
exercise  of  that  discretion  is  a subject- 
matter  for  review.  They  are  not  judicial 
bodies." 

And  in  the  case  of  the  State  ex  rel.  McAnally  v.  Goodler  et  al 
195  Missouri,  page  551, l.c.  559,  the  court  had  this  to  say: 

"*  * * The  State  Board  of  Health  is  not  a 
court,  is  not  a judioial  tribunal;  it  can 
issue  no  writ,  it  can  try  no  case,  render 
no  judgment ; it  is  merely  a governmental 
agency,  exercising  ministerial  functions;  * * *" 

and  on  page  560,  the  oourt  had  this  to  say: 

"*  * *The  statute  above  quoted  says  the  board 
may  refuse  to  issue  the  certificate,  or  may 
revoke  it  after  it  has  been  issued,  if  the  man 
is  unworthy;  this  implies  that  the  board  may 
have  had  some  Information  of  misconduct  of  an 
applicant  which  would  Justify  a refusal  to 
issue  the  certificate,  or  after  the  certificate 
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is  issued  that  would  justify  its  recall,  and  in 
either  case  the  board  is  authorized  to  act  * after 
giving  the  accused  an  opportunity  to  be  heard.* 

Those  are  the  only  words  that  suggest  a trial 
and  they  fall  far  short  of  a judicial  trial.*  * *" 

"*  * * The  duties  of  the  board  are  of  an  ad- 
ministrative or  ministerial  character,  and 
therefore  as  long  as  its  acts  are  within  the 
scope  of  the  exeroise  of  a reasonable  discretion 
it  is  free  to  act." 

on  page  563  the  court  had  this  to  say: 

"In  the  case  now  before  us  for  judgment  we  hold 
that  the  State  Board  of  Health  is  not  a judicial 
body,  that  it  has  the  power  to  revoke  a license 
or  certificate  issued  by  it  if  after  investiga- 
tion in  which  the  licensee  is  afforded  an  oppor- 
tunity to  be  heard  it  is  satisfied  that  he  has 
been  guilty  of  unprof essional  or  dishonorable 
conduct,  and  that  in  conducting  such  investi- 
gation {or  trial  if  that  term  is  preferred) 
it  is  not  assuming  to  exercise  a judioial 
function;  * * *" 

The  Goodier  Case  supra,  has  been  reaffirmed  in  the 
case  of  the  State  ex  rel.  Ball  supra,  l.o.  777,  and  State 
ex  rel.  Johnson  v.  Clark  et  al,  232  S.W.,  page  1031,  l.o. 

1034: 

"As  authority  for  such  insistence  the  Attorney 
General  cites  State  ex  rel.  Mcanally  v.  Goodier, 

195  Mo.  551,  93  S.W.  928.  That  case  was  an 
original  proceeding  in  prohibition,  brought 
against  the  State  Board  of  Health  to  prohibit 
it  from  proceeding  with  a hearing  upon  oharges 
preferred  against  the  relator.  This  court  there 
held  that  prohibition  would  not  lie  as  the  Board 
of  Health  is  not  a judicial  body,  but  merely 
exercises  ministerial  functions.*  * *" 

Having  determined  that  the  order  of  March  10,  1937,  was 
purely  ministerial  in  character,  we  shall  next  determine 
whether  or  not  your  present  Board  has  authority  and  jurisdiction 
to  set  aside  or  modify  said  order,  and  if  so,  to  what  extent, 
if  your  Board  in  its  decision  determines  that  it  so  desires. 

In  34  C.  J.,  Section  1293,  we  find  this  statement: 

"Only  decisions  made  in  a judioial  oapacity 
operate  as  res  judicata." 


Dr.  James  Stewart 


-6 


October  6,  1943 


In  the  ease  of  State  ex  rel.  Plunkett  et  al  ▼.  Miller, 

137  So.  page  737,  l.o.  738,  the  court  had  this  to  say: 

"In  the  case  of  Moreau  v.  Grandioh  114  Miss. 

560,  75  So.  434,  we  held  that  under  the  school 
law  an  appeal  from  the  trustees  to  the  super- 
intendent is  not  an  exclusive  remedy;  that  the 
right  to  admission  to  the  publio  schools 
of  the  state  is  a valuable  right  upon  which 
litigants  have  a right  to  Judioial  deter- 
mination, that  the  school  trustees  and  super- 
intendent are  administrative  bodies,  and  that 
the  appeals  provided  from  them  are  administra- 
tive appeals,  and  do  not  constitute  res  ad- 
Judioata.” 

Financial  Aid  Corp.  v.  Boss  Wallaoe  et  al,  125,  A.L.R. 
page  736,  l.o.  741,  wherein  the  court  said: 

"*  * *An  administrative  offioer  charged  with  the 
administration  of  the  laws  enacted  by  the  General 
Assembly  neoessarily  exercise  a discretion  par- 
taking of  the  characteristics  of  the  judicial 
department  of  the  government  but  does  not  have 
the  force  and  effect  of  a judgment.  Unless  an 
administrative  offioer  or  department  is  permitted 
to  make  reasonable  rules  and  regulations,  it  would 
be  impossible  in  many  instances  to  apply  and  en- 
force the  legislative  enactments,  and  the  good  to 
be  accomplished  would  be  entirely  lost.*  * *" 

In  the  case  of  Cornet  et  al.  v.  St.  Louis  County,  240 
S.W.  page  107,  l.c.  112,  the  court  had  this  to  say: 

i»*  * *while  the  Legislature  may,  perhaps,  under 
some  oiroumstanoes,  Impose  upon  the  courts  govern- 
mental or  administrative  duties  for  which  their 
organization  is  peculiarly  fitted,  and  while,  in 
such  matters,  they  may  properly  use  their  process 
to  facilitate  the  performance  of  such  duties,  it 
is  plain  that  the  rendition  of  a Judgment  having 
all  the  incidents  of  Judicial  finality,  while 
aoting  simply  as  a legislative  agent  in  the  levy 
of  a tax,  would  be  within  the  constitutional  pro- 
hibition to  which  we  have  referred.  Its  act  could 
have  no  other  or  greater  foroe  in  such  a case  than 
would  the  act  of  a nonjudlolal  agent  of  the  legis- 
lative department,  and  its  failure  to  follow  the 
legislative  direction  would  have  the  same  vitiating 
effect  as  the  like  failure  of  an  administrative  offi- 
cer or  agent  charged  by  law  with  the  same  duty.*  * *" 
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Rockwell  Lime  Co.  et  al.  v.  Illinois  Commerce  Commission 
et  al,  26  N.K.  (2d)  page  99,  l.o.  107,  wherein  the  court  said: 

"*  * *It  nay  be  observed,  however,  that  a suffi- 
cient reason  for  not  making  a specif io  finding 
with  respect  to  the  defense  of  res  Judicata  is 
that  the  Commerce  Commission  is  a judioial  tri- 
bunal and  its  orders  -ire  not  Judgments  which  cure 
res  judicata,  but  are  subjoct  to  change  by  the 
commission  when  ohanged  conditions  warrant* 

Illinois  Power  & Light  Corp.  v.  Commerce  Comm., 

320  111,  427,  151  N.E.  236." 

In  the  oase  of  Duel  vs.  State  farmers  Mutual  Automobile 
Company  1 N.W.  (2d)  687,  l.o.  895,  the  court  said: 

"*  * *We  do  not  consider  that  the  dootrine  of 
these  cases  goes  any  further  than  the  following 
statement  from  the  Penrose  case.,  supra,  indicates: 

**  * * no  one  will  contend  that  a succeeding 
Commissioner  oould  overrule  or  ignore  the  decisions 
of  his  predecessor,  unless  such  decision  were  in 
law  erroneous  or  tainted  with  fraud  (mistake)*  Any 
other  conclusion  would  bring  ohaos  in  governmental 
administration  and  cause  untold  unnoyanoe  to  our 
oitizens* • 

"The  extent  of  the  power  of  an  administrative  body 
or  agency  to  reconsider  its  own  findings  or  orders 
has  nothing  to  do  with  res  adjudioata;  the  latter 
dootrine  applies  solely  to  courts.  (Cases  cited) 

Whatever  limitations  there  are  upon  the  right  of 
an  administrative  agency  to  reconsider  issues  of 
faot  involved  in  granting  a license,  a subsequent 
commissioner  is  not  foreclosed  from  entertaining 
a different  view  of  the  law  from  that  held  by  his 
predecessor.  That  is  the  situation  here." 

From  the  reading  of  the  last  cases  supra,  we  see  that  the 
oourts  have  been  very  reluotant  to  allow  an  administrative  body 
to  set  aside  or  modify  an  order  made  by  a predecessor  board 
and  have  done  so  as  far  as  we  can  find,  only  in  oases  where  such 
decisions  "were  in  law  erroneous  or  tainted  with  fraud  (mistake)". 
Duel  vs.  State  Farmers  Mutual  Automobile  Company  supra.  Or  the 
Board  has  determined  that  there  is  a ohanged  condition.  Rockwell 
Lime  Company  et  al,  vs.  Illinois  Commerce  Commission  supra* 
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Now  we  s’lall  view  Section  9990  of  which  we  have  set 
out  verbatim  heretofore  in  this  opinion,  an  attempt  to 
ascertain  the  scope  of  authority  given  to  the  now  present 
Board  in  the  light  of  the  instant  question  presented  in 
your  request*  At  the  out-set  it  will  be  observed  that  the 
wording  of  the  statute  is  very  broad  in  that  it  empowers  the 
Board  through  the  use  of  the  word  "may"  (which  word  is 
directive  in  meaning)  with  either  discretion  to"refuse  to 
license  Individuals  of  bad  moral  character,  or  persons  guilty 
of  unprofessional  or  dishonorable  conduct,  and  they  may  re- 
voke licenses,  or  other  rights  to  practice,  * * *"  We  observe 
that  said  section  uses  the  word  "revoke"  and  does  not  at  any 
place  use  the  word  "suspend"  even  though  said  seotion  provides 
that: 

"If  a majority  of  the  board  are  satisfied  that 
the  licentiate  is  ©lilty  of  any  of  the  offenses 
cha.  ged,  the  license  shall  be  revoked  for  such 
period  of  time  as  may  be  agreed  upon.  * * *" 

It  is  our  view  that  in  oases  vhere  a Board  fixes  a definite 
period  of  time  that  said  license  may  be  held,  the  word  "revoke" 
would  be  synonymous  with  the  word  "suspend",  but  in  the  order 
of  March  10,  1937,  we  find  that  the  Board  in  their  discretion 
provided  that  the  license  should  be  "permanently  revoked". 
Therefore,  we  must  oonclude  that  the  Board  no  doubt  intended 
that  the  word  "revoke"  should  carry  its  regular  definition 
meaning: 


"Revoke:  To  call  back;  to  recall;  to  annul  an  act 
by  calling  or  taking  it  back."  (Black’s 

Law  Dictionary) 

However,  we  take  occasion  to  quote  from  the  oase  of'  Burns 
vs.  State,  76  3.W.  (2d)  page  172;  l.o.  173,  the  court  had 
this  to  say: 


"In  view  of  the  above,  we  naturally  expect  and  do 
find  it  universally  held  that  the  disbairing  of 
an  attorney  from  the  practice  of  law  does  close 
the  door  to  his  practice  of  law,  but  does  not  seal 
it.  The  prime  object  is  to  protect  the  people. 

Soott  v.  State,  86,  Tex.  321,  24  S.W.  789,  790.  It 
is  a question  of  policy  as  to  what  will  best  aid 
in  the  administration  of  justice  to  the  public. 
Almost  all  our  common-law  courts  express  the  belief 
that  the  hope  the  disbarred  attorney  for  restoration 
to  the  privileges  of  his  profession,  the  realization 
that  the  government,  which  stripped  his  honors  from 
him,  desired  him  to  shake  off  the  shackles  of  his 
evil  deeds,  is  consistent  with  and  promotive  of  the 
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best  government  by  the  people  as  well  as  con- 
sonant with  human  happiness.  The  quality  of 
such  mercy  *blesseth  him  that  gives  and  him 
that  takes. " (Cases  cited) 

"It  is  argued  th  t the  judgment  of  1929  is  res 
adjudicate  of  the  relief  prayed  for.  It  is 
true  that,  as  respeots  pleading  and  jurisdiction 
and  supersedeas  and  in  general  such  procedural 
matters,  a disbarment  suit  is  a civil  suit. 

(Cases  cited).  Its  object  is  not  punishment  but 
rather  to  keep  clean  and  efficient  the  machinery 
of  rovernment,  machinery  which,  as  far  as  dif- 
ferences of  privute  oitizens  are  concerned,  is 
furnished  by  the  government  for  the  settlement 
of  those  differences.  The  interest  of  the 
government  in  suoh  machinery  is  therefore  dif- 
ferent from  the  results  of  the  operation  thereof. 

So  the  reason  for  applying  the  rule  of  res  ad- 
judicate as  the  same  exists  in  litigation  of 
purely  private  rights  not  fraud,  error,  or  mis-  • 
take  does  not  exist  here.  When  the  reason  fails, 
the  rule  should  fail.  It  is  more  analogous  to 
those  matters  of  public  interest,  such  as  welfare 
of  children,  insanity,  etc.,  which  the  law  allows 
to  be  relitigated  as  often  as  ohanged  conditions 
make  a different  result  probable." 

* * * * * * **********  ****** 

" * * ^Article  316,  Rev.  Statutes,  says  the  Judg- 
ment on  disbarment  may  "revoke"  the  license  ’entire- 
ly.* Revoke  means  to  * annul  by  taking  back.*  The 
lioense  was  taken  baok  to  its  source,  the  Supreme 
Court.  It  could  therefore  by  statute  be  issued  only 
by  the  Supreme  Court." 

We  have  set  out  a lengthy  quotation  from  the  3urns  vs. 
State  case,  supra,  but  wish  to  make  the  observation  that  in 
orders  disbarring  attorneys  are  generally  made  by  courts  or 
their  agents  and  are  distinguishable  from  an  order  made  by 
ministerial  agencies  as  in  the  instant  case,  for  the  reason 
that  the  oourts  have  as  a matter  of  law,  certain  inherent 
powers  which  do  not  exist  in  the  case  of  the  State  Board  of 
Health,  and  for  that  reason  the  effect  of  such  orders  are 
distinguishable,  so  it  is  our  view  that  the  reasoning  used 
in  the  Burns  Case,  supra,  would  not  be  controlling  in  a situa- 
tion as  is  presented  in  this  opinion.  However,  it  is  our  view 
that  the  definition  given  to  the  word  "revoked"  does  afford 
some  guidance,  for  it  may  be  pointed  out  that  the  court  in  the 
Goodier  Case,  supra,  made  the  word  "revoke"  by  inference  if  not 
by  direct  statement  synonymous  with  the  word  "recall".  So  if 
we  are  to  give  the  word  "revoke"  in  Section  9990  where  a Board 
has  "revoked"  a license  without  stating  a period  of  time  then 
we  must  conclude  that  such  lioense  is  ft>r  all  intents  and  pur- 
poses "recalled"  by  the  Board  and  the  Board  does  not  Intend  to 
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hove  any  supervisory  control  of  any  character  over  the  person 
or  his  actions  Ttfio  had  previously  enjoyed  the  privilege  of  a 
license.  Therefore,  it  is  our  view  that  even  if  it  were  con- 
ceded that  the  order  of  March  10,  1937,  would  not  act  as  a res 
judicata  against  the  present  Board,  for  the  reason  th'-t  the 
order  of  March  10,  1937,  was  purely  "ministerial"  as  distinguish- 
ed from  "judicial"  or  "quasi  Judicial"  and  it  must  be  conceded 
that  the  present  Board  entertains  no  doubt  that  the  order  of 
its  predecessor  Board  was  in  law  erroneous  or  tainted  with 
fraud  (mistake),  and  we  have  concluded  heretofore  in  this 
opinion  that  it  was  our  view  that  the  Board  after  making  the 
order  "revoking"  or  "permanently  revoking"  the  license,  that 
they  did  not  intend  to  exercise  any  further  Jurisdiction  or 
control  over  the  licensee,  which  would  preclude  in  our  opinion, 
any  thought  that  the  present  Board  had  sufficient  supervision 
to  reinstate  the  old  license  on  the  theory  that  a changed 
condition  had  come  about.  Lastly,  we  make  the  observetlon 
that  Section  9990  supra,  that  no  plaoe  in  said  section  oontalns 
any  provision  direotly  or  indireotly,  empowering  a Board  to 
reinstate  a license  which  has  been  "revoked"  in  a sense  of 
permanent  revocation. 

’.Ve  wish  to  call  attention  to  the  definition  of  the  word 
"license" 

"A  permit  or  authorization  to  do  tht  t what,  without 
a license,  would  be  unlawfull."  15  R.C.L.  247. 

"To  license  means  to  confer  upon  a person  the  right 
to  do  something  which  otherwise  he  would  not  have  the 
right  to  do." 

"A  license  is  in  the  nature  of  a special  privilege, 
and  not  a right  connon  to  all."  17  R.C.L. 474. 


From  a review  of  the  authority  and  what  we  have  heretofore 
said  in  this  opinion,  we  see  nothing  to  prevent  Ludwig  Orlando 
Muenoh  from  filing  an  application  or  petition  original  in  char- 
acter asking  for  a license  to  praotioe  medicine.  It  is  our  view 
that  the  present  Board  would  have  the  authority  to  treat  his  ap- 
plication or  petition  the  same  it  would  in  the  case  of  any  other 
applicant  or  petitioner.  In  which  event  he  would  be  governed 
and  subjected  to  the  same  rules  and  regulations  of  the  Board  as 
any  other  applicant.  The  Board  upon  such  application,  would 
determine  whether  in  their  discretion  he  had  met  all  of  the  re- 
quirements laid  down  by  the  Board  and  whether  or  not  in  their 
discretion  he  should  be  granted  a license.  If  the  Board  saw  fit 
to  grant  a license  then  such  license  would  date  from  the  time  of 
granting  same. 
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CONCLUSION 


1)  It  Is  the  opinion  of  this  Department  that  the  now 
present  State  Board  of  Health  does  not  have  jurisdiction  and 
authority  to  entertain  a petition  for  the  purpose  of  reinstat- 
ing the  license  to  practice  medicine  and  surgery  which  was 
"revoked"  in  the  order  of  March  10,  1937,  by  the  then  Acting 
Board. 

2)  The  use  of  the  word  "permanently"  in  connection  with 
the  word  "revoke"  in  the  order  of  March  10,  1937,  was  merely 
surplusage,  for  the  word  "revoke"  must  be  construed  to  mean 

"a  permanent  revocation  for  all  times".  Ball  vs.  State  Board 
of  Health  supra. 

3)  A permanent  revocation  of  a license  by  a predecessor 
board  does  not  prevent  the  present  board,  whose  functions  are 
ministerial  in  character,  from  entertaining  an  application  for 
an  examination  and  granting  a new  license  if  the  applicant  suc- 
cessfully passes  such  examination  and  otherwise  qualifies.  How- 
ever, the  applicant  must  conform  to  all  present  laws  and  rules 
and  regulations  of  the  board  promulgated  thereunder  at  suoh  time 
existing.  Suoh  license,  if  any  be  granted,  would  be  effective 
as  of  the  date  of  its  issuance. 


Respectfully  submitted, 


B.  Richards  Creech 
Assistant  Attorney -General 


APPROVED: 


EOT  McKI-mOT"' 

Attorney-General 


BRC: ir 


/ KOTOR  VEHICLES  ) 
LICENSES  ( 

FEDERAL  AGENCIES) 


Motor  vehicles  of  Defense  Plant  Corporation  not 
subject  to  license  fee.  Kotor  vehicles  leased 
or  rented  by  Pratt-Whitney  liable  for  tax.  Fee 
for  title  chargeable  against  Defense  Plant  Corp. 
or  Pratt  & Whitney. 


October  11,  1943 


Mr.  V.K.  Steward 
Commissioner  of  Motor  Vehicles 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  yours  of  recent  date  wherein  you  make  the 
following  statement  and  request: 


"This  Department  requests  an  opinion  from 
your  Office  as  to  whether  or  not  the  Defense 
Plant  Corporation,  Kansas  City,  Missouri, 
and  the  Pratt  & Whitney  Airoraft  Corporation, 
Kansas  City,  Missouri,  are  exempt  from  obtain- 
ing license  plates  and  paying  the  license  fee 
for  the  motor  equipment  that  they  use  end  oper- 
ate in  connection  with  the  work  and  activities 
of  their  Corporation,  and  also  as  to  whether  or 
not  they  are  required  to  pay  the  statutory  (1.00 
fee  for  certificate  of  title." 


The  Missouri  Statutes  do  not  expressly  exempt  the 
United  States  Government  and  its  Agencies  from  the  payment 
of  the  Motor  Vehicle  license  fees  on  cars  owned  and  operated 
by  the  Government  and  its  Agencies.  However,  since  the 
ruling  of  the  Supreme  Court  of  the  United  States  (1819)  in 
the  case  of  McCullough  v.  State  of  Maryland  et  al,  4 Law  Ed. 
579,  the  rule  of  implied  exemptions  from  taxes  on  the 
Government  and  its  Agencies  has  been  recognized  in  various 
degrees.  The  rule  is  stated  in  33  Am.  Jur.,  page  334,  Sec.  14, 
in  this  language. 

"A  state  has  no  power  to  tax  the  me  ns  and  in- 
strumentalities which  the  Federal  Government 
employes  to  carry  on  its  proper  functions." 

The  Supreme  Court  of  the  United  States  in  1928  in  the 
oase  of  Panhandle  Oil  Co.  v.  State  of  Mississippi,  72  Law  Ed. 
857,  277  U.S.  218,  applied  this  rule  and  held  that  the  State 
of  Mississippi  could  not  impose  a tax  measured  by  the  quantity 
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sold  upon  the  privilege  of  one  of  its  citizens  of  selling 
gasoline  to  the  Federal  Government  for  the  use  of  its  Coast 
Guard  Fleet  or  Veterans  Hospital. 

The  court 8 have  modified  the  above  rule  to  some  degree. 

For  example  in  Farmers  and  Mechanics  Savings  Bank  of 
Minneapolis  v.  Minnesota,  58  Law  Ed.  706,  the  rule  was  stated 
that  in  some  case  a state  may  in  some  cases  tax  the  property 
of  a government  instrumentality,  but  it  could  not  tax  the 
operation  of  such  instrumentality  employed  by  the  Government 
of  the  Union  to  carry  its  powers  into  execution. 

In  the  case  of  Union  Pacific  R.K • Co.  v.  Peniston  85 
U.S.  38,  2l  Law  £d.  787,  793,  in  applying  this  rule  the  Supreme 
Court  of  the  United  States  said;  l.c.  793: 

"It  is  therefore,  manifest  that  exemption  of 
Federal  agencies  from  state  taxation  is  depend- 
ent, not  upon  the  nature  of  the  agents,  or  upon 
the  mode  of  their  constitution , or  upon  the  fact 
that  they  are  agents,  but  upon  the  effect  of  the 
tax;  that  is,  unon  the  question  whether  the  tax 
does  in  truth  deprive  them  of  power  to  serve  the 
government  as  they  were  intended  to  seive  it,  or 
does  hinder  the  efficient  exercise  of  their  power. 

A tax  upon  their  nrcperty  has  no  such  necessary 
effect.  It  leaves  them  free  to  discharge  the 
duties  they  h ve  undertaken  (*37  to  perform. 

A tax  upon  their  operations  is  a direct  obstruc- 
tion to  the  exercise  of  Federal  powers." 

So  In  your  case  the  motor  vehicle  tax  being  on  the 
operation  of  the  motor  vehicle  on  the  highways  would  be  a 
tax  on  the  operation  of  equipment.  If  such  equipment  belongs 
to  the  Federal  Government  or  its  agency  in  the  performance  of 
governmental  functions  it  would  be  in  violation  of  the  fore- 
going rule. 

The  United  States  Supreme  Court  in  1941  in  the  case  of 
State  of  Alabama  vs.  King  and  Boozer  et  al,  140  A.L.E.  615; 

314  U.S • 1;  86  Law  Sd.  (adv.  1 ) , 62  Section  43,  held  that  a 
contractor  with  the  United  States  Government  on  a oost-plus- 
fixed-fee  contract  was  liable  for  the  payment  of  the  Alabama 
retail  sales  tax  on  lumber  which  he  purchased  to  execute  his 
oontraot.  The  wording  of  Article  III  of  the  contract  then 
under  consideration  was  similar  to  the  wording  in  Defense 
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Plant  Corporation  which  you  have  submitted.  In  the  Alabama 
oase  supra  the  court  in  the  above  opinion  dated  in  1941  in 
stating  the  extent  to  which  the  rule  of  exemption  as  announced 
in  the  earlier  cases  had  been  modified  said,  l.c.  618,  Vol. 

140  A.L.R.: 


* * *"The  Government,  rightly,  we  think,  dis- 
claims any  contention  that  the  Constitution, 
unaided  by  congressional  legislation  prohibits 
a tax  enacted  from  the  contractors  merely  be- 
cause it  is  passed  on  economically,  by  the  terms 
of  the  contract  or  otherwise,  as  a part  of  the 
construction  oost  to  the  Government.  So  far  as 
such  a nondisoriminatoxy  state  tax  upon  the  con- 
tractor enters  into  the  oost  of  the  materials  to 
the  Government,  that  is  but  a normal  incident  of 
the  organization  within  the  same  territory  of  two 
independent  taxing  sovereignties.  The  asserted 
right  of  the  one  to  be  free  of  taxation  by  the 
other  does  not  spell  immunity  from  paying  the 
added  cost 8 , attributable  to  the  taxation  of  those 
who  furnish  supplies  to  the  Government  and  who 
huve  been  granted  no  tax  immunity.  So  far  as  a 
different  view  has  prevailed,  see  Panhandle  Oil 
Co.  v.  Mississippi  and  Graves  v.  Texas  Co.  supra, 
we  think  it  no  longer  tenable.”  (Cases  cited). 

With  these  principles  in  mind  we  think  that  if  the  motor 
vehicles  in  question  are  owned  and  operated  or  operated  by 
a lesee  as  an  agent  and  Instrumentality  of  the  Federal 
Government  in  the  execution  of  a public  governmental  function 
that  the  motor  vehicle  license  tax  may  not  be  imposed. 

Examining  the  correspondence  accompanying  your  request 
we  find  that  the  motor  vehicles  in  question  are  now  owned  by 
the  Defense  Plant  Corporation,  and  that  they  were  purchased 
from  the  Pratt  &.  Whitney  Aircraft  Corporation,  which  wqs  en- 
gaged in  a cost-plus-fee  contract  with  the  Government  for 
manufacturing  government  planes.  The  file  also  reveals  that 
these  motor  vehioles  while  owned  by  the  Defense  Plant  Cor- 
poration may  be  operated  by  Government  employees  in  the  future 
on  Government  contracts  (letter  dated  August  31,  1943). 

The  file  also  shows  (letter  dated  September  6,  1943  from  Defense 
Plant  Corporation  to  Secretary  of  State)  that  these  contracts 
are  executed  by  the  United  Aircraft  Corporation  of  Missouri 
as  agent  for  Defense  Plant  Corporation  as  owner  with  the  con- 
tractor to  carry  out  a cost-plus-fixed-fee  oontraot.  This 
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contract  by  Article  III  as  revealed  in  said  letter  reveals 
that  the  owner  furnishes  or  pays  the  cost  of  tools,  equip- 
ment and  machinery  to  carry  out  the  contract.  This  file, 
we  think  clearly  reveals  that  the  Defense  Plant  Corporation 
in  the  execution  of  these  contracts  is  acting  as  an  agent 
of  the  United  States  Government  in  executing  a Government 
function  and  that  as  such  it  falls  within  the  rule  of  ex- 
emption hereinbefore  discussed.  However,  as  to  Pratt  & 
Whitney’s  liability  for  the  lioense  on  these  cars,  we  think 
the  license  tax  would  be  chargeable  if  Pratt  & Whitney  leases 
them  for  more  than  ten  days.  Sec.  8367,  R.S.  Mo.  1939,  de- 
fines the  term  ’’Owner": 

" ’Owner*.  The  term  owner  shall  include 
any  person,  firm,  corporation  or  associa- 
tion, owning  or  renting  a motor  vehicle, 
or  having  the  exclusive  use  thereof  under 
lease,  or  otherwise,  for  a period  greater 
than  ten  days  successively.*  * *" 

Pratt  & Whitney  is  not  such  a Government  Agency  as  to  be  ex- 
empt from  this  lioense  tax. 

As  to  the  charge  for  the  transfer  of  certificate  of 
ownership,  we  do  not  think  this  rule  applies,  because  this 
is  a service  charge  and  not  a tax. 

CONCLUSION 


From  the  foregoing  it  is  the  opinion  of  this  Department 
that  motor  vehicles  owned  and  operated  by  the  Defense  Plant 
Corporation  are  not  liable  for  the  motor  vehicle  lioense  tax. 
We  are  further  of  the  opinion  that  motor  vehicles  leased  and 
operated  by  Pratt  & Whitney  from  the  Defense  Plant  Corporation 
for  a period  of  more  than  ten  days  are  liable  for  the  payment 
of  the  motor  vehicle  tax.  And  we  are  further  of  the  opinion 
that  both  the  Defense  Plant  Corporation  and  Pratt  & Whitney 
are  liable  for  the  payment  of  the  fee  for  the  certificate  of 
title  to  any  oar  which  they  may  own. 


Respectfully  submitted, 


Tyre  W.  Burton 
Assistant  Attorney-General 


APPROVED : 
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CITES,  FOURTH  CLaSS:  May  charge  reasonable  fee  for  use  of  sewers 

Octojer  14,  1943 


Dr.  James  ftewart 
State  Hoalth  Commissioner 
State  Office  Building 
Jefferson  City,  Missouri 


Dear  Dr.  Stewart i 


Under  date  of  August  23,  1943,  you  wrote  this 
office  requesting  an  opinion  as  follows* 

"There  are  many  cities  In  this  State 
having  a population  of  less  than  one 
thousand  that  have  been  hampered  In  the 
proper  operation  and  maintenance  of  their 
sewage  treatment  works  by  a lack  of  ade- 
quate funds.  This  is  largely  the  result 
of  a constitutional  limitation  on  taxes 
for  general  purposes  of  twenty- five  cents 
on  the  one  hundred  dollar  valuation  for 
cities  of  leas  than  one  thousand  popula- 
tion as  compared  with  fifty  cents  for 
cities  of  from  one  to  ten  thousand. 

"In  view  of  this  difficulty  and  the  desire 
for  many  cities  to  collect  a » sever  rental' 
or  service  charge  to  defray  the  cost  of 
operating  and  maintaining  their  sewerage 
system  and  sewage  treatment  plant  we  should 
like  to  direct  your  attention  to  Chapter  38, 
Article  2,  faction  6602,  and  Article  13, 
Section  7429,  Revised  Statutes  of  Missouri, 
1939,  and  would  appreciate  your  opinion  as 
to  the  following  points* 

"1.  Under  the  above  or  any  other  statutes 
would  it  be  legal  for  a city  of  the  first, 
second,  third,  or  fourth  class  to  collect  a 
service  charge  from  all  residents  connected 


Dr.  James  Stevart 


-2- 


Oct.  14,  1943 


to  and  using  the  city  sewers  and/or 
sewage  disposal  plant  for  such  service? 

ould  any  monies  thus  collected  be  paid 
Into  the  general  revenue  fund  or  handled 
separately?  Could  an  existing  Board  of 
Public  orks  handle  such  funds  In  a 
manner  similar  to  the  revenue  from  other 
utilities?  Could  a "Board  of  Public  r orks 
oe  established  under  any  existing  statute 
for  the  purpose  of  managing  and  operating 
a sewerage  system  and/or  sewage  disposal 
plant  or  an.  incinerator? 

" 2 • Could  a portion  of  any  funds  collected 
as  a service  charge  as  Indicated  above, 
be  set  aside  in  a sinking  fund  for  the 
repair  or  replacement  of  such  works?  Could 
such  funds  be  used  toward  the  retirSioent 
of  general  revenue  bonds,  or  applied  toward 
the  annual  payment  for  the  purchase  of 
sewage  disposal  plants,  sewer  systems  or 
garoage  inc Inorators? 

t 

"3.  Could  equipment  or  additional  units  for 
an  existing  sewage  disposal  plant  be  legally 
financed  under  the  above  statutes  without 
the  necessity  of  passing  a bond  issue?  n 

Later  and  after  conference  with  Mr.  Kerr  of  your 
office,  under  date  of  October  6th,  it  was  requested  that  the 
opinion  oe  limited  to  a discussion  of  the  question  with  refor- 
enee  to  cities  of  the  fourth  class. 

In  considering  your  questions,  there  are  certain 
fundamental  rules  of  law  which  must  oe  borne  in  mind.  Foremost 
of  these  is,  that  cities  have  none  of  the  elements  of  sovereignty 
and  cannot  go  beyond  the  powers  granted  them,  and  they  must 
exercise  the  granted  powers  in  a reasonable  manner.  City  of 
St.  Louis  v.  ' eoer,  44  Mo.  547,  1.  c.  550. 

Another  of  these  fundamental  r iles  is  that  cities  have 
only  such  powers  as  are  expressly  granted  to  them,  those  pororB 
which  are  necessarily  implied  as  incident  to  the  carrying  out 
of  the  powers  expressly  granted,  and  those  powers  which  are 
necessary  to  the  carrying  out  of  the  objects  and  purposes  of  the 
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corporation.  City  of  Neosho  ex  rel,  v.  Kelly,  52  c.  Y-.  (2d) 

65;  Kx  parte  illiams,  139  S,  W,  (2d)  485, 

With  these  rules  in  mind  we  must  consider  the 
statutes  which  confer  upon  cities  of  the  fourth  class  the 
power  to  construct  sewerage  systems  and  to  establish  ooards 
of  public  works. 

Section  7181,  Article  9,  Chapter  38,  A,  S.  i<o.  1939, 
authorises  the  construction  of  puolic  sewer  systems.  Said 
section  providos  as  follows: 

"The  board  of  aldermen  siiall  have  power 
to  cause  a general  sewer  system  to  be 
established,  which  shall  be  composed 
of  three  classes  of  aiwera,  to  wit: 

Puolic,  district  and  private  sewers. 

Public  sewers  shall  be  estaolished  along 
the  principal  courses  of  drainage,  at 
such  points,  to  such  extent,  of  such 
dimensions  and  under  such  regulations 
as  may  be  provided  oy  ordinance,  and 
these  may  oe  extensions  or  branches  of 
sewers  already  constructed,  or  entirely 
new  throughout,  as  may  be  deemed  expedient. 

The  board  of  aldermen  may  levy  a tax  on 
all  property  made  taxable  for  state  pur- 
paB  es  over  the  whole  city,  to  pay  for  the 
constructing,  reconstructing  and  repair- 
ing of  such  work,  which  tax  shall  be  called 
*special  public  sewer  tax,*  and  shall  be 
such  amount  as  may  be  required  for  the 
sewer  provided  by  ordinance  to  be  built; 
and  the  fund  arising  from  said  tax  shall 
be  appropriated  solely  to  the  constructing, 
reconstructing  and  repairing  of  said  sewer," 

f>ection  7182  of  the  same  article  and  chapter,  treats 
of  district  sewors,  the  construction  of  them  and  the  manner  of 
paying  for  them. 

Section  7183  of  the  same  article  and  chapter  provides 
for  the  construction  of  private  sewers  at  private  expense. 

In  addition  to  these  sectiors  there  is  also  Section 
7429,  .iTticle  13,  Chapter  38,  referred  to  in  your  letter,  which 
section  provides  as  follows: 
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"In  addition  to  all  powers  now  posses- 
sed by  cities  of  the  second,  third  and 
fourth  clashes  In  this  state  for  the 
protection  of  the  public  health,  each 
city  of  the  second,  third,  or  fourth 
class  of  this  state  is  hereby  authorized 
and  empowered  to  provide  for  the  gather- 
ing, handling  and  disposition,  either  by 
itself,  or  by  contract  with  others,  fcr 
the  gathering,  handling  and  disposition 
of  garoage,  trash,  cinders,  refuse  matter 
and  municipal  waste  accumulating  in  such 
cities,  and  to  pay  for  the  same  out  of 
general  revenues  or  oy  collection  of 
charges  for  suclx  service,  and  to  do  such 
other  and  further  acts  as  may  be  deemed 
expedient  for  the  protection  and  preserva- 
tion of  the  public  health,  as  such  public 
health  may  be  affected  oy  the  accumulation 
of  trash,  cinders,  garbage,  refuse  matter 
and  municipal  waste;  to  acquire  by  purchase, 
construction,  lease,  gift  or  otherwise, 
within  or  without  the  corporate  limits  of 
such  c 1 tie 8 an  incinerator  or  Incinerators 
for  the  destruction  of  such  garoage,  trash, 
cinders,  refuse  matter  and  municipal  vaste; 
to  acquire  by  any  of  such  moans  all  equip- 
ment necessary  or  expedient  for  use  in  the 
collection,  handling  and  disposition  of 
garoage,  trash,  cinders,  refuse  matter  and 
municipal  waste;  to  acquire  by  any  of  such 
means  n pur  if  lcatTon"*planfc  or  plants  or 
sewage  disposal  plant  for  tEe  purification 
of  all  sov  age  accumuXa t ing  in  such  cltlos. 

S uch  Incinerator  or  incinerators , equip- 
mont,  purification  plant  or  plants  or  sew- 
age disposal  plant,  may  be  acquired  by  such 
cities  with  funds  derived  from  the  issue 
and  sale  of  bonds  in  the  manner  provided  by 
lav.  for  the  issue  and  3ale  of  bonds  for 
other  public  purposes;  or  such  may  enter 
Into  contract  for  the  construction  or  pur- 
chase of  such  incinerator  or  incinerators, 
equipment  or  purification  plant  or  plants 
or  sewage  disposal  plant  to  be  paid  for 
out  of  the  general  revenues  of  such  cities 
in  annual  installments:  Provided,  however. 
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that  the  period  of  payment  for  any  such 
Incinerator  or  incinerators,  equipment, 
purification  plant  or  plants  or  savage 
disposal  plant,  or  any  contract  for  the 
construction,  purchase  or  lease  thereof 
out  of  the  general  revonues  of  such  cities 
shall  not  extend  over  a longor  period  of 
time  than  ten  (10)  years,"  (Underscoring 
ours . ) 

This  section  applies  to  cities  of  the  second,  third  and  fourth 
clashes  alike. 

While  Section  7429  does  not  treat  solely  with  severs 
and  sewerage,  it  has  provisions  relating  to  these  matters  and 
these  provisions  must  he  considered  along  with  other  sections 
of  the  statute  treating  with  the  construction  and  maintenance 
of  sewers,  as  all  statutes  jaust  he  considered  together  and 
meaning. given  to  all  of  them  and  to  each  word  cf  them. 

In  statutory  construction  the  cardinal  rule  is  to 
determine  the  legislative  Intent  which  caused  the  enactment  cf 
the  law. 


The  foregoing  are  the  statutes  pertaining  to  sewers 
in  cities  of  the  fourth  class. 

Cities  of  the  fourth  class  are  authorized  to  establish 
ooards  of  public  works  by  Section  7796,  Article  31,  Chapter  38, 
R.  S.  Mo,  U39,  and  tiie  powers  and  duties  of  such  boards  when 
they  are  established  are  set  out  in  factions  7799  and  7800  of 
the  same  article  and  ciiaptor,  which  sections  provide  as  follows: 

(See • 7799) 

henever  any  suen  city  mentioned  in 
section  7796  shall  have  oy  ordinance 
estaolished  a board  of  public  works, 
as  herein  provided,  such  ^oard  30 
established  in  such  city,  town  or 
village  shall,  during  the  existonce 
of  such  board,  have  the  power,  and  it 
shall  be  its  duty,  to  take  charge  of 
and  exercise  control  over  any  water- 
works, gas  vorks,  electric  light  and 
power  plant,  steam  heating  piant  or  any 
other  device  or  plant  for  furnishing 
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light,  potter  or  heat,  telephone  plant 
or  exchange,  street  railway  or  any  other 
public  transportation,  conduit  system  or 
my  other  puollc  utility  whatever  which 
may  oe  owned  by  such  city,  town  or 
village  at  the  time  such  board  Is  so 
estaollshed,  or  which  may  be  thereafter 
estaolished  or  acquired  b.  such  city, 
town  or  village,  by  purchase  or  other- 
wise, and  all  appurtenances  thereto  be- 
longing, and  6hall  enforce  the  perform- 
ance of  all  contracts  and  work,  and  have 
charge  and  custody  of  all  books,  property 
and  assets  beL  onging  or  appertaining  to 
such  plant  or  plants •" 


(Sec.  7800) 

"raid  ooard  shall  also  exercise  such  other 
powers  and  perform  such  other  duties  in 
the  superintendence  of  public  works.  Im- 
prove tents  and  repairs  constructed  by 
authority  of  the  common  council  or  owned 
by  the  city  as  may  be  prescribed  by  ordi- 
nance* Said  ooard  shall  make  all  necessary 
regulations  for  the  government  of  the 
department  not  Inconsistent  ■ ith  the 
general  la  s of  this  state,  the  charter  of 
such  city  or  the  ordinances  thereof," 

In  the  foregoing  sections  of  the  statutes  the  only 
express  grant  of  power  vhlch  would  soera  to  authorize  the 
charging  for  the  use  of  sewers  or  sewerage  disposal  plants, 
is  the  underscored  portion  of  Section  7429,  supra.  In  consid- 
ering this  language  to  determine  the  intention  of  the  Legis- 
lature, attention  is  directed  to  the  following  clause  of  fac- 
tion 655,  R*  S*  Mo*,  1939: 

"The  construction  of  all  statutes  of  this 
state  shall  be  by  the  following  additional 
rules,  unless  such  construction  be  plainly 
repugnant  to  the  intent  of  the  legislature, 
or  of  the  context  of  the  same  statute: 

First,  words  and  phrases  shall  be  taken  In 
their  plain  or  ordinary  and  usual  sense, 
but  technical  words  and  phrases  having  a 
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peculiar  and  appropriate  meaning  in  law 
shall  be  understood  according  to  their 
technical  import;  * * *" 

There  are  no  technical  words  or  phrases  having  a 
peculiar  meaning  in  the  underscored  clauses.  The  first  one 
is. 


"and  to  pay  for  the  sar<ie  out  of  general 
revenues  or  b collection  of  charges  for 
such  service," 

The  second  one  is, 

"to  acquire  by  any  of  such  mans  a puri- 
fication plant  or  plants  or  sewage  disposal 
'plant  for  the  purification  of  all  sewage 
accumulating  in  such  cities." 

These  two  clauses  are  contained  in  the  sane  sentence.  The 
first  clause  follow*  immediately  after  the  words  vhich  author- 
ize cities  to  provide  for  the  handling  and  disposition  of 
garoage,  trash,  cindors,  refuse  matter  and  municipal  waste, 
and  unquestionably  relates  to  the  matter  of  paying  for  those 
services.  Upon  a casual  reading  of  the  first  part  of  this 
statute,  it  might  appear  that  the  words  "refuse  matter  aid 
municipal  waste,"  would  include  sewage  and  that  this  would 
answer  your  first  question  as  its  terras  are  very  broad  and 
might  be  construed  to  Include  sewage  and  the  disposal  of  sew- 
age. However,  inasmuch  as  later  in  the  same  sentence  is  found 
a clause  relating  to  the  disposition  of  sewage,  it  must  not 
have  been  the  intention  of  the  Legislature  that  sevage  should 
be  included  in  the  terms  "refuse  matter  and  municipal  waste." 

At  this  point  it  is  considered  advisaole  to  call  to 
you r attention  some  definitions  of  the  words  "sewage"  and  waste. 
In  Vol.  39  of  Words  & Phrases  (Per.  Ed.)  pp.  76,  77,  wo  find 
the  following  definitions: 

"•Sewage*  is  the  general  drainage  of  a 
city  or  town  by  means  of  sewers.  City 
of  Valparaiso  v.  Parker,  47  N.  E.  330, 

331,  148  Ind.  379. 

* * * •* 

"The  word  ’sewage, * in  its  secondary 
sense  of  usual  character  of  contents  of 


DP*  Jaue3  towart 


-8- 


Oct.  14,  1943 


sewer,  signifies  the  refuse  and  foul 
matter*  solid  or  liquid,  carried  off  by 
sower.  Borough  of  llkinsburg  v*  School 
Dist.  of  Borough  of  V llkinsburg,  148  A. 

77,  80,  298  Pa.  193. 

a-  # * * * 

" 'Sewage  system'  la  for  drainage  of  foul 
waters  of  community,  and  term  'sewerage*  is 
often  used  to  indicate  anything  pertaining 
to  sewers.  Pioneer  Heal  Estate  Co.  v.  City 
of  Portland,  247  P.  319,  321,  119  Or.  1. 

* » * « * 

"garbage,  oones,  parts  of  dead  animals  aid 
other  solid  matter  are  not  'sewage1  so  as 
to  authorize  meat  packing  co  .panies  to  turn 
such  matters  into  channel  of  sanitary  dis- 
trict of  Chicago,  but  other  trade  wastes 
which  are  liquid  or  which  may  be  diluted 
and  oxidized  by  waters  flowing  in  channel 
are  proparly  designated  as  'sewage*  which 
may  be  turned  Into  channel.  vet  of  1889, 

Secs.  7,  20,  Smith-Hurd  Stats,  c.  42,  foes. 

326,  341.  Sanitary  Dist.  of  Chicago  v. 

Chicago  Meat  Packing  Co.,  241  111.  App.  288." 

And  in  Vol.  44  of  Words  & Phrases  (Per.  Ed.)  p.  713,  are  found 
definitions  as  follows: 

"'Refuse*  is  worthless  matter,  rubbish, 
scum,  leavings,  and  the  'waste*  of  mu- 
nicipalities usually  Includes  all  wastes 
except  garbage  and  ashes.  Stern  Holding 
Co.  v.  O'Connor,  196  A.  432,  119  N.  J.  L. 

291. 

"standard  lexicographers  use  'refuse*  as 
synonymous  with 'waste.  » Thus,  Worcester: 

'Refuse:  (a)  Left  as  worthless  when  the 
rest  is  taken;  worthless;  waste.'  And  one 
of  the  meanings  given  by  him  of  'waste'  is 
'refuse.*  State  v.  Howard,  72  Me.  459, 

465." 


/• 
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Under  these  definitions  and  oecause  of  the  fact 
that  the  section  makes  separate  and  specific  mention  of  sewage 
disposal,  it  is  felt  that  the  words  "refuse  matter  and  municipal 
waste"  could  not  possibly  be  construed  to  include  sewage.  The 
clause  of  the  sentence  relating  to  purification  plants  or  sewage 
disposal  plants,  contains  the  words,  "to  acquire  by  any  of  such 
means  •»*■*,"  tae  only  means  previously  mentioned  in  the  sentence 
are,  "out  of  general  revenues  or  by  collection  of  charges 

This  would  provide  express  authority  for  a charge  for 
the  use  of  sewage  disposal  plants,  the  disposal  plants  would  only 
oe  used  by  the  discharge  of  the  contents  of  the  sewage  into  them, 
which  vould  make  the  charge  in  effect  a charge  for  the  use  cf 
the  sewers.  But  it  would  not  authorize  a charge  for  the  use  of 
the  sewers  except  for  the  purpcB  e of  acquiring  and  maintaining 
disposal  plants. 

This  brings  us  to  a consideration  of  Section  7181, 

R.  s.  Mo.  1939.  The  language  of  the  statute  is, 

"•»  * * Puolic  sewers  shall  bo  established 
along  the  principal  courses  of  drainage, 
at  such  points,  to  such  extent,  of  such 
dimensions  and  under  such  regulations  as 
may  be  provided  oy  ordinance,  # * *" 

This  language  expressly  author! 50s  the  construction  of 
sewers  and  the  city,  of  course,  under  this  express  authorization, 
would  have  the  implied  power  to  maintain  them  and  to  make  reason- 
able regulations  regarding  the  use  of  its  sewers. 

In  the  case  of  Hill  v.  ft.  Louis,  159  Mo.  159,  a case 
involving  a fee  fixed  by  ordinance  for  connection  with  the  dis- 
trict Bev.-er,  where  the  property  ov/ner  had  not  paid  the  special 
tax  bill  for  the  construction  of  a sewer,  the  upreme  Court  held 
the  fee  could  be  collected.  In  this  Instance  the  city  had  been 
given  express  authority  to  regulate  the  use  of  sewers. 

As  a city  of  the  fourth  class  has  the  implied  power  to 
maintain  its  sewers  and  to  regulate  the  use  of  them,  it  would 
have  the  power  to  do  the  things  necessary  to  maintain  them  and 
control  the  use  of  than.  Under  this  power  the  city  might  than 
have  power  to  fix  a reasonable  charge  for  the  use  of  sewers. 

Opposod  to  this  view,  it  might  be  urged  the  charging 
of  a fee  lor  the  use  of  something  which  had  been  constructed  with 
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monoy  raised  by  taxation,  would  be  in  the  nature  of  double 
taxation.  But  the  charge  would  not  be  for  the  construction 
but  would  be  for  an  entirely  different  purpoe  e - for  the  use 

of  the  sev/ers. 

In  regard  to  the  disposition  of  any  moneys  that 
might  oe  realised  by  a charge  for  the  use  of  sowers,  there' 
is  no  statutory  provision  which  would  require  such  moneys  to 
oe  segregated  and  used  only  for  the  purpot  e of  maintai  ning 
the  sewer  system,  Fees  of  this  nature  would  be  similar  to 
fees  received  for  electricity  and  water  in  toms  operating 
municipal  water  or  light  plants  and  paid  into  the  general 
revenue  fund.  The  city  might,  of  course,  enact  an  ordinance 
segregating  any  such  fees  collected,  to  be  used  in  maintaining 
the  severs.  But  if  such  an  ordinance  was  enacted  it  could  be 
repealed  at  any  time  and  throw  the  funds  into  the  general  reve- 
nue fund. 


A board  of  puolic  works  could  have  only  such  powers 
as  might  be  given  to  it  by  the  oi’dlnance  creating  it  and  in 
accordance  with  Sections  7799  and  7800,  K,  S.  Ho.  1939,  here- 
tofore set  out,  which  sections  authorize  the  creation  of  such 
boards  and  define  the  limits  of  the  power  which  may  be  given 
to  them. 


In  the  foregoing  no  attempt  has  been  made  to  treat 
fully  and  in  detail  the  'natters  discussed,  as  it  Is  thought 
that  a treatment  of  matters  of  this  kind  in  detail  properly 
belongs  to  the  cities,  and  this  department  has  no  desire  to 
infringe  upon  the  powers  and  duties  of  the  legal  departments 
of  the  various  cites.  Should  the  foregoing  general  discussion 
of  this  matter  be  inadequate,  this  office  will  oe  glad  to  go 
fully  into  the  details  of  any  problem  which  may  confront  your 
office. 


Respectfully  suuuitted. 


Y.  0.  JACKSON 

Assistant  ^ttorney-General 

APPROVED : 


.xOV  UcKITTRICK 
Attorney-General 
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Construing  K.  B.  240  passed  by  62nd  General 
Assembly.  Commissioner  cf  I»;otor  Vehicles 
sliall  register  motor  vehicles  by  gross 
weight,  which  includes  vehicle  and  load. 

Fees  for  registration  to  be  collected  and 
accounted  for  by  Co  missioner  and  credit 
for  85%  of  such  fees  to  be  allowed  by  Public 
Service  Comm,  in  applying  for  permit  to  haul 

persons  or  property  for  hire. 

October  28,  1943 


Honorable  V.  H.  Steward 
Commissioner  of  Motor  Vehicles 
Jexferson  City,  Missouri 


Dear  Mr.  Steward i 


Your  request  for  a construction  of  House  Sill 
No.  240,  omitting  caption  and  signature,  reads  as 
follows : 

/ 

"This  department  kindly  requests  an 
opinion  from  your  Office  in  regard 
to  the  registration  cf  commercial  motor 
vehicles  and  trailer  equipment,  as  ap- 
plies to  the  matter  of  license  fees  and 
the  manner  in  which  such  units  shall  be 
licensed,  as  provided  for  in  House  Bill 
No.  240  passed  by  the  62nd  Oeneral  As- 
sembly of  Missouri." 

Briefly  stated.  House  Bill  No.  240  1st 
"AN  ACT  . 

"To  repeal  Section  8369,  8370,  8405  and 
8406,  Article  1,  Chapter  45,  Revised 
Statutes  of  Missouri,  1939,  relating 
to  the  regulations  and  license  fees  of 
motor  vehicles,  and  enacting  in  lieu 
thereof  four  new  sections  relating  to 
the  same  subject  matter  to  be  known  as 
Sections  8369,  8370,  8405  and  8406,  with 
an  emergency  clause,  which  reads  as  follows: 

"Section  2t  The  Oeneral  Assembly  hereby 
declares  this  Act  is  necessary  for  the 
preservation  of  the  public  peace,  health, 
safety,  and  general  welfare,  and  an  emer- 
gency exists  within  the  meaning  of  the 
Constitution,  and  this  Act  shall  become 
effective  upon  passage  and  approval." 


Formal  approval  of  this  Act  was  given  on  May 
23,  1943,  at  which  time,  under  the  Constitution 

the  same  became  effective. 

• 

Directing  our  attention  to  three  sections 
upon  which,  from  personal  conversation  with  mem- 
bers of  your  staff,  a construction  is  deemed 
advisable,  we  find  at  new  Section  8369,  this 
language : 

rt(c)  Registration  fees  made  payable  to  the 
State  Treasurer  shall  be  remitted  to  the 
Commissioner  with  the  application  for  regis- 
tration for  the  remainder  of  the  calendar 
year  on  the  basis  of  the  license  fees  now 
provided  by  Section  8369  and  Section  8370,  Re- 
vised Statutes  of  Missouri,  1939;  the  license 
fees  provided  by  this  Act  shall  become  effect- 
ive on  and  after  January  1,  1944. 

"For  motor  vehicles  other  than  commercial  motor 
vehicles  and  motorcycles  and  motortricycles. 


Less  than  12  horsepower  fc  5.00 

12  horsepower  and  less  than  24 

horsepower  8.50 

24  horsepower  and  less  than  36 

hor  sepower  11.00 

36  horsepower  and  less  than  48 

horsepower  20.00 

48  horsepower  and  less  than  60 

horsepower  * 25.00 

60  horsepower  and  less  than  72 
horsepower  31. 

72  horsepower  and  more  37. 

Motorcycles  6. 

Motortricycles  7. 

"For  commercial  motor  vehicles  having  % 
gross  weight  ofj 

Under  1,500  pounds  10. 

1,500  pounds  to  10,000  pounds  15. 

10.000  pounds  to  12,000  pounds  20. 

12.000  pounds  to  18,000  pounds  30. 

18.000  pounds  to  20,000  pounds  40.00 

20.000  pounds  to  22,000  pounds  50.00 
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22.000  pounds  to  28,000  pounds  $ 65.00 

28.000  pounds  to  32,000  pounds  100.00 

32.000  pounds  to  38,000  pounds  125.00 

38.000  pounds  to  42,000  pounds  150.00 

42.000  pounds  to  44,000  pounds  175.00 

Over  44,000  pounds  200.00 


The  enactment  of  1943,  made  the  important  move 
which  changed  subdivisions  (c)  In  this  respect: 
Registration  fees  for  .commercial  motor  vehicles  under 
the  new  act  provides  that  fees  for  such  vehicles 
should  be  on  the  basis  of  "gross  weight"  of  vehlc  le 
rather  than  "tonnage  capacity",  and  further  that 

"For  each  trailer  or  semi-trailer  there 
shall  be  paid  a fee  of  three  dollars  ($3.00). 
The  fees  for  tractors  used  in  any  combi- 
nation with  trailers  or  semi-trailers 
or  both  trailers  and  semi-trailers  shall 
be  computed  on  the. total  gross  weight 
of  the  vehicles  in  the  combination  with 
load. 


"The  annual  license  fee  required  by  this 
article  is  intended  to  cover  only  the 
motor  vehicle  for  which  it  is  issued; 
the  Commissioner  may,  however,  on  appli- 
cation, when  a licensed  motor  vehicle 
has  been  destroyed  or  replaced  by  another 
motor  vehicle  of  the  srme  licensed 


weight  or  less,  transfer  said  annual  license: 
in  cases  where  tITe  substituted  vehicle  is 


of  larger  gross  weight,  the  applicant 
must  pay  an  aclditlocul  ?um  equivalent  to 
the  difference  between  the  annual  license 


the  arm 
motor  vehic 


cense  fee  for  the  substituted 


From  our  reading  of  the  above  we  conclude  that 
the  $3.00  fee  for  each  trailer  or  semi-trailer  and 
the  fees  for  the  tractors  used  in  any  combination  with 
trailers  or  semi-trailers-  the  basis  of  computation 
shall  be  on  "tttal  gross  weight  of  vehicles  in  com- 
bination with  load"  is  a mandatory  duty. 


However,  the  latter  paragraph  of  this  section 
imposes  but  a discretionary  authority  for  it  provides 
"the  Commissioner  may,  however,  on  application, 
when  a licensed  motor  vehicle  has  been d estroyed 
by  another  motor  vehicle  of  same  licensed  weight, 
or  less,  transfer  said  annual  license." 
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It  is  the  obvious  Intent  of  the  Legislature 
to  leave  to  the  discretion  of  the  Commissioner 
certain  transfers;  and  in  the  fees  prescribed 
in  the  instance  cf  the  first  paragraph  he  has  no 
discretion  and  his  duties  are  therefore  confined 
necessarily  to  the  express  language  of  the  statute. 

Surning  our  attention  now  to  a portion  of  the 
ection  8369  as  approved  May  22,  1943,  we  find 
this  language  with  respect  to  fees  for  commercial 
motor  vehicles: 

"Eighty-five  (85)  per  cent  of  such  reg- 
istration fees  shall  be  credited  against 
any  fees  charged  by  the  Public  Service 
Commission  of  this  State  for  the  trans- 
portation of  persons  or  property.  " 

The  question  now  arises  as  to  whether  the  ap- 
plicant shall  remit  such  fees  to  the  Commissioner 
of  Motor  Vehicles  or  to  the  Public  Service  Corunlssion 
where  the  permission  to  operate  Involves  transportation 
of  persons  or  property. 

It  would  seem  the  clear  intent  of  the  Legislature 
to  have  an  c wner  seeking  registration  of  a motor 
vehicle  to  "cause  to  be  filed,  in  the  office  of  the 
Commissicner,  an  application, — " together  with  other 
requirements  contained  in  paragraph  (a  and  b)  and 
continuing  to  paragraph  (c).  "Registration  fees  made 
payable  to  the  state  Treasurer  shall  be  remitted 
to  the  Commissioner  with  the  application  for  regis- 
tration," — 

and  with  the  further  p rovlslon  that  the  "license 
fees  provided  by  this  Act  (referring  to  Secs.  8369- 
8370,  R.  S.  1939)  shall  become  effective  on  and 
after  January  1,  1944. 

Under  this  situation,  as  we  view  it,  the  Com- 
missioner of  Motor  Vehicles  la  under  a mandatory  duty 
to  receive  applications  of  the  owner,  account  for 
these  funds,  and  to  receive  credit  for  having  col- 
lected asme. 

The  further  fact,  that  prior  to  the  issuance  of 
a permit  for  public  convenience  cnc  necessity 
by  the  Public  Service  Commission#-  an  applicant  must 
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present  his  receipt  of  the  Commissioner  In  order  to 
receive  credit  (up  to  85J0  of  fees  so  paid  the  Com- 
missioner, coupled  with  the  knowledge  that  the  ul- 
timate destination  of  these  funds  Is  for  construction, 
maintenance,  and  operation  of  the  State  Highway 
System,  to  be  administered  by  the  Highway  Department, 
is  added  proof  of  the  legislative  intent.  We  believe 
the  torms  of  the  Act  are  clear  on  this  point  end  are 
unambiguous  and  that  no  further  construction  on  our 
part  is  necessary. 

Confining  our  attention  to  the  last  eight  para- 
graphs of  Section  8369  we  find  this  language : 

• 

"License  taxes  may  be  levied  on  motor 
vehicles  by  municipalities  of  this 
state  provided  that  the  fees  charged 
by  municipalities  for  said  license  shall 
not  exceed  the  amount  authorized  therefor 
by  said  municipalities  during  the  year 
1933. 

"For  each  local  commercial  motor  vehicle 
there  shall  be  paid  a fee  equal  to  one- 
third  of  the  fee  specified  above  for 
other  commercial  motor  vehicles,  provided, 
however,  no  vehicle  fee  shall  be  less 
than  $10.00. 

t 

"The  term" "local  commercial  motor  vehicle" 
includes  every  ' commercial  motor  vehicle* 
as  defined  In  Section  8367,  Revised 
Statutes  of  Missouri,  1939,  while  operat- 
ing within  this  state  and  used  for  the 
transportation  of  persons  or  property: 

# IV 

1.  ’Wholly  within  any  municipality  or  urban 

community,  or  ; ' 

2.  Wholly  within  any  municipality  or  urban 
community  and  a zone  extending  25  air  miles 
from  the  boundaries  of  any  municipality  or 
urban  community,  or  contiguous  municipality 
or  urban  community,  or 
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3.  In  making  hauls  not  exceeding  25 
miles  In  length,  or 

4.  When  controlled  or  operated  by  any 
person  or  persona  principally  engaged 
in  farming  when  used  exclusively  in 
the  transportation  of  agricultural 
products  or  live  stock  to  or  from  a farm 
or  farms,  or.  In  the  transportation  of 
supplies  to  or  from  a farm  or  farms. 

Each  commercial  vehicle  shall  prominently 
display  in  a conspicuous  place  on  sal  d 
vehicle  the  name  of  The  owner  thereof, 
the  address  from  which  such  motor  vehicle 
is  operated  and  the  weight  for  which  said 
motor  vehicle  is  licensed;  provided  further, 
that  local  commercial  vehicles,  in  addition 
to  the  above  information,  shall  prominently 
display  on  such  vehicles  in  a conspicious 
place  the  werd  "Local” • 

It  is  the  prerogative  of  the  Legislature  to  classify  property 
for  the  purpose  of  taxation.  Placing  trucks  engaged  in  com- 
mercial freighting  on  regular  time  or  route  sched  ules 
in  one  class  and  all  other  trucks  using  the  public  high- 
ways in  another  amounts  to  a legislative  finding  that  there 
was  sufficient  difference  in  the  use  made  of  the  public 
highways  to  justify  the  difference  In  the  classifications 
and  the  courts  cannot  say  that  therels  no  basis  of  fact 
for  the  finding.  (Raymond  V.  Holm,  165  Minn.  215, 

206  NM  166-1925) 

It  is  correct  to  say  that  highways  are  open  to  all 
upon  equal  terms,  where  used  for  purely  private  purposes 
but  the  statutes  dont  apply  to  question  of  classification 
for  purposes  of  tax  for  privilege  of  using  them.  (Kavey 
Co.  v.  Department  of  Treas.  of  Ind.  216  Ind.  265—24  N E 
12-268-1939  . 

The  control  and  regulation  of  motor  vehicles  and 
questions  bearing  on  the  Interpretation  of  statutes 
and  regulations  as  they  apply  thereto  has  been  dis- 
cussed in  numerous  decisions  in  this  state  and  we  cite 
the  followings 

State  ex  rel.  Public  serv.  Comm.  v.  Blair,  146 

S Hf  2,865—  347  Mo.  220 


Hon.  V.  H.  Steward 


7- 


October  28,  1943 


State  v.  Sanderson  128  SW  2,  277  L.C.  279 
State  ex  rel,  111.,  Greyhound  V.  Public  Serv. 

Lamm.  108  SW  2,  116—341  Ko.  190,  115,  A.L.F.  1097 
City  of  St.  Louis  V.  Temples  149  SW  2,  888. 

In  State  ex  rel,  Public  Service  Commission  v. 
Blair,  146  SW  2,  865  lc.  873,  in  the  opinion  of  Judge 
Clark  we  find} 


Of  course,  we  realize  that  Missouri 
cannot  grant  permission  for  operations 
outside  the  State  in  the  sense  that 
such  permission  will  be  binding  on  another 
State,  but  Missouri  can  refuse  to  char.re 
a tax  for  the  use  of  our  own  highways 
although  the  carrier  operates  within  a 
limited  sphere  outside  the  State,  provided 
the  carrier  otherwise  uomes  within  the 
exemption  proviso.  Any  other  constuction 
would  discriminate  against  the  many  border 
cities  and  in  favor  of  the  Interior  cities 
of  our  State.  The  natural  trade  territory 
of  many  of  our  border  cities  extends  across 
the  State  line  and  the  practical  necessities 
of  commerce  demand  a unified  system  for  the 
transportation  of  both  passengers  and  freight 
in  such  territory.  Nor  do  we  think  that  to 
construe  the  term  ’suburban  territory*  so 
as  to  Include  territory  outside  the  State 
would  be  unconstitutional,  although  it  would 
exempt  seme  Interstate  operators  and  tax 
others.  The  Act  has  nothing  to  do  with  the 
residence  of  the  owners  of  transportation 
systems;  It  treats  resident  and  nen  resident 
owners  exactly  alike.  It  does  make  a dis- 
tinction based  upon  the  location  of  the  major 
portion  of  the  system.  We  think  such  dis- 
tinction Is  reasonable.  If  the  major  part 
of  the  system  is  located  In  a municipality 
in  this  State,  such  municipality  may  pro- 
vide reasonable  measures  for  the  dimen- 
sions, weight  and  safety  equipment  of  the 
vehicles,  the  quallf i cat ions  of  the  op- 
erators and  the  financial  responsibility 
of  the  owners.  If  the  system  Is  located 
outside  the  State,  but  uses  our  roads 
or  streets  for  commercial  purposes,  it 
comes  within  the  Jurisdiction  of  our  Public 
Service  Commission  and  subject  to  the 
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regulations  and  tax  provided  for  all  who 
do  business  in  the  same  way.***" 

See  also  State  v.  Sanderson,  128  S%  (2)  277  lc.  279 s 

"Vie  think  there  can  oe  no  serioua 
, question  but  that  the  highways 

belong  to  the  state,  and  their  use 
lor  purposes  of  gain  may  be  regulated 
and  restricted  as  the  legislature  deems 
proper,  and  that  the  legislature  was 
within  its  right  in  passing  laws  reg- 
ulating common  carriers  and  contract 
haulers  as  was  done  in  this  instance. 

State  v.  Dixon,  336  Mo.  478,  73  £1  2d. 

385,  387;  Park  Transportation  Co.  v. 

Mo.  State  Highway  iomm.,  332  Mo.  692, 

60  S.W.  2d  388,390.  "*** 

and  in  State  ex  rel  111*  Greyhound  v.  Public  Service 
Commission,  108  £1V  2d.  116,1c.  119 1 

"•***  The  highways  belong  to  the  state. 

It  may  make  provision  appropriate  for 
securing  the  safety  and  convenience  of  the 
public  In  the  use  of  them.  Kane  v.  New 
Jersey,  242  U.5.  160,  37  S.  Ct.  30, 

61  L.Ed.222.  It  may  impose  fees  with 

a view  both  to  raising  funds  to  defray  the 
cost  of  supervision  and  maintenance  >md 
to  obtaining  c;  npensation  for  the  use  of 
the  road  facilities  provided,  Hendrick  v. 
Maryland, 235  U.  S.  610,  35  S.  Ct.  140, 

59  L.  Ed.  385.  See,  also.  Pierce  Oil 
Cor 'oration  v.  Hopkins,  264  U.  S.  137,  • 

44  S.  Ct.  251,  68  L.  Ed. 593.  With  the 
incr-ase  in  number  and  size  of  the  ve- 
hicles used  upon  a highway,  both  the 
danger  and  the  wear  and  tear  grow.  To 
exclude  unnecessary  vehicles  —partic- 
ularly the  large  ones  commonly  used 
by  carriers  for  hire— promotes  both  safety 
and  economy.  State  regulation  of  that 
character  is  valid  even  aa  applied  to 
interstate  commerce,  in  the  absence  of 
legislation  by  Congress  which  deals 
specifically  with  the  subject.* 

Buck  v.  Kuykendall,  267  U.  S.  307, 

Loc.  Cit.  314,  45  S.  Ct.  324,  325,  69 
L.  Ed.  623,  38  A.  L.  R.  286. 
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The  case  was  tried  In  the  court  below 
before  the  Pederal  Motor  Carrier  Act 
of  1935  (15  U.  S.  C.  A.  Sec.  77  (c)|  49 
U.  S.  C*  A.  Secs.  301-327)  became 
effect Ire,  therefore,  we  will  not 
undertake  to  decide  If  that  act  has 
In  any  way  modified  the  Missouri  Bus 
and  Truck  Act  cf  1931 .***" 

Look ln<  now  to  Sec.  8370  and  that  portion  which 

reads : 


Fees  of  commercial  m tor  vehicles 
shall  be  based  on  the  gross  weight  of  the 
vehicle  or  any  combination  of  vehicles 
and  the  maximum  load  to  be  carried  at 
any  one  time  during  the  license  period." 

"Cross  weight"  is  defined  by  various  authorities 
as  ollows  t 


Iunk  and  Wagnall  Standard  Dictionary, 

1937  unabridged  edition. 

"Gross  Weight"—  the  full  weight  of 

goods,  no  allowance 
being  mads  for  tare, 
tret,  or  waste; 
opposed  to  net  weight. 

Webstera  Int-  rnational  Dictionary: 

"Gross  Weight"  All  parts  taken  to- 
gether . 

Citing  Hawley  V*  Ji.mes 
16  Wendell  N.Y.-61 

Bouviers  Law  Dicticnary 

"Gross  Weight"  --  Entire  weight. 

The  decisions  in  our  own  as  well  as  other  states 
are  ii  agreement  that  a statute  Imposing  on  Motor  vehicles 
carriers  a highway  maintenance  tax  fixed  on  the  carrying 
capacity  of  the  vehicle,  the  Commissioner  of  Motor  Vehicles 
In  computing  the  tax  may  use  this  method,  i.  e.,  maximum 
load,  rather  than  the  factory  rated  capacity  since  the 
maximum  load  has  a direct  relationship  to  the  wear  and 
tear  on  the  highways . 
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A fee  graduated  according  to  the  weight  of  the 
vehicles  is  constitutional  and  valid. 

Prouty  V.  Coyne  55  F (2)  289 
Louis  V.  Boynton  53  F.  (2)  471 
State  v.  Ry.  C omm.  220  NW  390 

The  sizes  and  weights  of  motor  vel  icles  Includes 
sizes  and  v,reight8  of  the  motor  vehicles  and  their  loads. 

Wauer  v.  Hamilton  309  U.  S.  598 

84  L.  Ld.  969 
60  S.C.  726 


COMCLviSI  K 


From  the  above  and  foregoing  we  conclude  that  under 
the  provisions  of  House  Bill  No.  240,  which  was  approved 
May  22,  1943. 

1.  That  registration  fees  of  trucks,  trailers, 
semi-trailers,  etc.,  tinder  the  new  section  shall 
be  computed  on  the  "CJross  Weight”  rat  er  than 
the  "tonnage  capacity”  of  a motor  vehicle. 

2.  "Gross  Weight,  maan3  the  gross  weight  of  the 
vehicle  or  any  combination  of  vehicles  and  the 
maximum  load  to  be  carried  at  any  one  time 

during  the  licensed  period. 

3.  That  under  section  (c)  of  Sec.  8369  R.  £•• 
as  enacted  in  1943,  the  Commissioner  of  Motor 
Vehicles  has  a mandatory  duty  to  collect  fees 
as  stipulated  in  the  above  section,  but  he  has 
a discretionary  duty  with  respect  to  licensed 
motor  vehicles  destroyed  and  replaced  by  another 
in  allowing  a transfer  of  annual  license. 


4,  That  the  Co  mi^sioner  of  Motor  Vehicles  shall 
collect  and  account  for  registration  fees  as 
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required  under  part  (c)  Sec,  8369  R.  S,  enacted 
1943,  and  that  the  Public  Service  Commission  shall 
credit  Q5%  of  such  registration  foes  so  paid  the 
Commissioner  of  Motor  Vehicles,  against  any  fees 
charged  by  the  Public  Service  Commission  for  the 
transportation  of  persons  or  property. 


Respectfully  submitted. 


t,  I.  MOFFIS 

Assistant  Attorney  General 


APPROVED: 


ROV  McKIITRICK 

Attorney  General  of  Missouri 


LIM :LeC 


OFFICERS:  .(1) 


Prosecuting  Attorney  of  theCit70^t.L°uia^ha3 
onlv  lurisdiction  concurrent  with  the  St.  Louis 
?oi?t  of  criminal  Correction;  (8)  It  i.  tb< >Jf7 
of  the  Circuit  Attorney  of  the  City  of  St .Louis 
enforce  the  provisions  relative  to  the  State  Food 

and  Drug;  laws. 


November  19,  1943 


James  Stewart,  *•*.  D. 

State  Health  Commi  sioner 
Jefferson  City,  Missouri 


Attention:  Mr.  W.  D.  Cruoe,  Supervisor 
Division  of  Food  and  Drugs 


Dear  Sir: 

The  Attorney  General  wishes  to  acknowledge  receipt  of 
your  letter  of  October  23,  1943,  In  which  you  request  an  opinion 
of  this  department.  Tills  letter,  omitting  caption  and  signature. 
Is  as  follows: 

"I  am  enclosing  a oopy  of  a letter  from 
Mr.  Thomas  M.  Giola,  Associate  Prosecuting 
Attorney  of  the  City  of  St.  Louis.  I would 
like  your  opinion  in  triis  matter  as  to  what 
court  and  what  prosecutor  would  have  juris- 
diction over  both  our  new  Food  and  drug  Laws 
and  the  old  Food  and  Drug  Laws,  since  the 
merchandise  in  question  was  in  commerce  with- 
in the  State  of  Mijsouri  while  the  old  laws 
were  in  effect, 

"By  the  direction  of  the  Commissioner." 

The  principal  question  which  your  request  contemplates 
is  as  to  what  official  in  the  City  of  St.  Louis  shall  perform  the 
duties  required  of  the  prosecuting  attorney  under  Article  I, 
Chapter  58  of  the  Revised  Statutes  of  Missouri  for  1939,  in  the 
City  of  St.  Louis,  Missouri.  Consequently,  we  will  examine  the 
statutes  relating  to  the  prosecuting  attorneys  and  the  jurisdic- 
tion of  the  Criminal  Court  of  Correction  of  St.  Louis. 

We  first  wish  to  call  your  attention  to  Section  9859, 

R • S.  Mo.  1939,  which  is  in  Chapter  58  aforesaid,  ana  which  pro- 
vides the  following: 


James  Stewart,  M • D 


-2 


November  ]9,  1943 


"It  shall  be  the  duty  of  the  prosecuting 
attorney  in  any  county  or  city  in  the 
state,  when  called  upon  by  the  commissioner, 
or  any  of  his  assistants,  to  render  any 
legal  assistance  in  his  power  to  execute 
the  laws  and  to  prosecute  casos  arising 
under  the  provisions  of  this  article." 


Obviously  It  is  the  duty  of  the  prosecuting  attorneys  of 
the  various  counties  to  enforce  the  provisions  of  Chapter  58, 
supra,  in  their  respective  counties. 

The  St.  Louis  Court  of  Criminal  Correction  is  a court  ex- 
ercising criminal  jurisdiction  in  the  City  of  St.  Louis.  The 
jurisdiction  of  this  court  Is  provided  for  In  Section  2253,  R.  S. 
Mo.  1939,  which  section  provides  as  follows: 

"Said  court  shall  have  exclusive  original 
Jurisdiction  of  all  misdemeanors  under  the 
laws  of  the  state  conmitted  in  St.  Louis 
city,  the  punishment  whereof  is  by  fine, 
or  imprisonment  in  the  county  jail,  or 
both,  or  by  forfeiture,  except  cases  of 
assault  and  battery,  and  affray,  or 
riotous  disturbance  of  the  peace,  which 
are  cognizable  by  justices  of  the  peace, 
and  In  relation  to  which  the  Jurisdiction 
of  said  court  shall  be  concurrent  with 
them;  and  the  said  court  shall  have  con- 
current Jurisdiction  with  the  police  court 
of  the  city  of  ^t.  Louis  of  all  offenses 
which  may  be  declared  to  be  misdemeanors 
under  any  law  of  the  state,  and  which  may 
also  be  In  violation  of  any  ordinance  of 
the  city  of  St.  Louis:  Provided,  that  any 
action  pending  or  which  has  been  decided 
in  either  of  said  courts  may  be  pleaded  in 
bar  or  abatement,  as  the  case  may  be,  to 
a prosecution  In  the  other  of  said  courts 
for  the  same  offense,  with  the  like  effect 
as  if  said  prosecution  were  pending  in  the 
same  court,  or  had  been  decided  in  the  same 
court:  Provided,  that  this  law  shall  not 

be  so  construed  as  to  give  to  said  police 
court  jurisdiction  of  any  prosecution  for  a 
misdemeanor  Instituted  in  the  name  of  the 
state  of  Missouri.  It  shall  be  the  duty 
of  the  chief  of  police  of  said  city  to 
report  within  twenty-four  hours  after 
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arrest  by  the  police,  to  the  assistant 
prosecuting  attorney  of  said  court  of 
criminal  correction,  the  names  of  all 
- persons  charged,  with  misdemeanors  under 
the  laws  of  tnis  state,  together  with 
prosecuting  witness  and  the  names  and 
residences  of  all  other  material  witnesses 
in  such  case,  which  report  shall  be  re- 
ceived by  said  assistant  prosecuting 
attorney,  and  he  shall  thereupon  proceed 
to  institute  such  prosecution  as  required 
by  law;  and  willful  failure  on  the  part 
of  said  chief  of  police,  or  oth  r officer 
whose  duty  it  shall  be  to  act  in  the  prem- 
ises, to  comply  with  the  provisions  of 
this  section,  shall  be  deemed  a misdemeanor, 
whereof  the  party  offending  may  be  indicted 
and  punished  by  a fine  of  not  less  than  ten 
or  more  than  one  hundred  dollars,  any  law 
of  this  state  or  any  ordinance  of  the  city 
of  St.  Louis  to  the  contrary  no twiths tending • n 

It  will  be  noted  from  the  above  statute,  and  also  from 
the  other  provision  relative  to  the  St.  Louis  Court  of  Criminal 
Correction,  that  this  court  only  exercises  criminal  Jurisdiction 
and  has  no  jurisdiction  of  civil  matters.  The  Prosecuting 
Attorney  of  the  Court  of  Criminal  Correction  for  the  City  of  St. 
Louis  is  an  officer  of  this  court  and  is  elected  under  and  by 
virtue  of  the  statutes  pertaining  to  such  court,  and  is  spoken 
of  specifically  in  Section  2240,  R.  S.  Mo.  1939,  wnich  prescribes 
as  follows} 

"At  the  general  election,  overy  four  years, 
there  shall  be  elected  by  the  qualified 
voters  of  St.  Louis  city  a judge  and  clerk 
of  said  court,  and  a prosecuting  attorney, 
to  be  styled  the  prosecuting  attorney  for 
the  St.  Louis  Court  of  criminal  correction 
of  St.  Louis  city.  Said  Judge  shall  possess 
the  qualifications  of  a judge  of  the  circuit 
court,  and  shall  hold  his  office  for  the  term 
of  four  years  from  the  time  of  his  election, 
and  until  his  successor  shall  be  duly  elected 
and  qualified,  unless  sooner  removed  from 
office.  Said  clerk  shall  possess  the 
qualifications  of  a clerk  of  the  circuit 
court,  and  be  subject  to  all  the  requirements 
and  obligations  exacted  of  and  Imposed  by 
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law  upon  clerks  of  courts  of  record,  and 
shall  hold  hia  office  for  the  term  of 
four  years  from  the  time  of  his  election, 
and  until  his  successor  shall  be  duly 
elected  and  qualified,  unless  sooner 
removed  from  office;  and  said  clerk  shall 
have  power,  by  and  with  the  consent  of  the 
Judge  of  said  court  to  appoint  one  or  more 
deputies,  which  said  appointment  shall  be 
approved  by  said  court;  thereupon  said  court 
shall  fix  the  salary  of  said  deputy  or  depu- 
ties, and  said  salary  or  salaries  shall  be 
paid  monthly  by  the  city  of  St,  Louis,  °;aid 
prosecuting  attorney  shall  possess  the  same 
qualifications  as  required  by  law  for  circuit 
attorneys;  he  shall  hold  his  office  for  the 
term  of  four  years,  and  until  his  successor 
shall  be  duly  elected  and  qualified,  unless 
sooner  removed  from  office," 

Prom  the  foregoing  section  of  the  statutes,  we  wish  to 
call  your  attention  to  the  fact  that  the  prosecuting  attorney  is 
styled  "the  prosecuting  attorney  for  the  St,  Louis  Court  of 
Criminal  Correction,"  It  would  appear  to  us  that  this  office 
has  Jurisdiction  concurrent  with  the  court  for  which  he  is  an 
officer  and  in  view  of  the  fact  that  the  St,  Louis  Court  of 
Criminal  Correction  has  no  civil  Jurisdiction,  it  is  the  opinion 
of  this  department  that  the  Prosecuting  Attorney  of  the  St,  Louis 
Court  of  Criminal  Correction  likewise  has  no  civil  powers  but  may 
only  exercise  the  authority  granted  him  as  an  officer  of  this 
particular  court,  the  jurisdiction  of  which  is  purely  criminal. 

Since  we  have  taken  the  view  above,  the  question  then 
is  as  to  what  officers  will  have  the  duty  of  enforcing  the  pro- 
visions of  Chapter  58,  supra,  relating  to  the  food  and  drug 
department  in  the  City  of  St,  Louis,  It  is,  of  course,  common 
knowledge  that  all  of  the  counties  in  the  State  of  Missouri  have 
prosecuting  attorneys  to  exercise  all  of  the  duties  relative  to 
criminal  actions  in  their  respective  counties,  and,  with  the 
exception  of  two  counties,  they  all  represent  their  respective 
counties  in  any  civil  action  in  which  it  may  be  interested. 
However,  in  the  City  of  3t.  Louis  the  statutes  provide  for  an 
election  of  a circuit  attorney.  Hie  section  of  the  statute 
providing  therefor  is  Section  12906,  R,  S,  Mo,,  1939,  which 
prescribes  the  following: 
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"At  the  general  election  to  be  held  in 
this  state  in  the  year  1892,  and  every 
four  years  thereafter,  there  shall  be 
elected  in  the  city  of  St.  Louis  one 
circuit  attorney,  who  shall  reside  in 
aaid  city,  and  shall  possess  the  same 
qualifications  and  be  subject  to  the  same 
duties  that  are  prescribed  by  this  article 
for  prosecuting  attorneys  throughout  the 
state,  and  it  shall  be  the  duty  of  the 
city  register  of  said  city  to  transmit  to 
the  secretary  of  state  an  abstract  of  the 
votes  given  for  each  candidate  for  circuit 
attorney  in  said  city,  in  the  same  manner 
as  is  required  by  law  of  clerks  of  county 
courts. " 

The  procedure  outlined  in  your  request  is  of  course  pro- 
vided for  in  Section  9860,  R.  S.  Mo.  1939.  This  section  of  the 
statute  is  very  long  and  consequently  we  will  not  set  it  out 
verbatim  in  this  opinion.  However,  it  provides  that  when  goods 
are  misbranded  or  adulterated,  such  food  may  be  condemned  and 
disposed  of  in  the  manner  provided  in  such  statute.  There  can 
be  no  doubt  but  that  such  an  action,  would  be  strictly  a civil 
proceeding  and  in  view  of  the  fact  that  the  St.  Louis  Court  of 
Criminal  Correction  nas  only  criminal  Jurisdiction,  the  "Prose- 
cuting Attorney  of  the  St.  Louis  Court  of  Criminal  Correction" 
would  not  have  authority  to  act  in  the  particular  situation  set 
out  in  your  request. 

It  will  be  noted  from  Section  12906,  supra,  that  the 
circuit  attorney  shall  "possess  the  same  qualifications  and  be 
subject  to  the  same  duties"  as  the  prosecuting  attorneys  through- 
out the  state.  The  authority  of  the  circuit  attorney  of  the  City 
of  St.  Louis  to  prosecute  civil  actions  was  discussed  in  the 
case  of  State  ex  rel.  Jones  v.  Howe  Scale  Co.,  132  Mo.  App.  658, 
166  S.  W.  328.  In  this  case  the  court  said: 

"Manifestly  the  circuit  attorney  is 
charged  with  the  duty  of  prosecuting 
this  civil  suit  under  Section  1007,  for 
the  duties  of  the  Prosecuting  Attorney  of 
the  City  of  St.  Louis  are  carved  out  so 
as  to  relate  alone  to  matters  falling 
within  the  purview  of  the  Court  of  Crim- 
inal Correction." 
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In  view  of  the  aDove  decision,  we  feel  that  the 
Prosecuting  Attorney  of  the  St.  Louis  Court  of  Criminal  Cor- 
rection does  not  have  jurisdiction  to  prosecute  or  institute 
a civil  proceeding  of  the  kind  in  question.  We  further  feel 
that  the  Circuit  Attorney  of  the  City  of  St.  Louis  is  in  the 
same  position  as  the  prosecuting  attorneys  in  the  various 
counties,  in  that  in  matters  of  a civil  nature  such  as  the 
instant  one,  it  ia  his  duty  to  institute  and  prosecute  such 
suits. 


This  department  might  further  add  that  in  the  prosecu- 
tion of  misdemeanors  provided  for  in  Article  I,  Chapter  58 
of  the  Revised  Statutes  of  Missouri  for  1939,  it  ia  our  opinion 
that  either  the  Prosecuting  Attorney  of  the  St.  Louis  Court  of 
Criminal  Correction  or  the  Circuit  Attorney  of  the  City  of  St. 
Louis  would  have  jurisdiction  to  file  and  try  such  misdemeanor 
cases  since  both  officials  have  criminal  jurisdiction. 

Respectfully  submitted. 


JOHN  S.  PHILLIPS 

Assistant  Attorney  General 


APPROVED: 


KoY  Me  KIT  RICK 

Attorney  General 
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delegates  to  the  Constitutional 
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i.r.  F.  oulllvan 
Chairman 

Jackson  County  Democratic  Committee 
1001  Gloyd  Luilding 
Kansas  city,  Missouri 


bear  Sir: 


We  are  in  receipt  of  your  letter  of  February  12, 
1943,  in  reference  to  the  selection  of  delegates  to 
the  Constitutional  Convention  from  the  Fifth  and  sev- 
enth Senatorial  Districts  of  Jackson  County,  Missouri. 

In  reply  to  the  same,  ne  are  submitting  the 
following : 

. Section  11575  K.  S.  Missouri,  1939,  reads  as  fol- 
lows : 


"The  county  committee,  or  city  com- 
mittee, as  the  case  may  bt , shall 
be  composed  of  the  committeemen  and 
committeewomen  elected  in  the  seve- 
ral townships,  or  voting  districts, 
at  tl  e August  primary  next  oreceding, 
and  shall  meet  at  the  county  seat 
of  the  several  counties  of  this  state, 
and  at  such  place  in  any  city  not  with- 
in a county  as  tne  chairman  of  the 
then  city  committee  may  designate . on 
the  third  Tuesday  in  August  of  the  year 
in  which  the  primary  election  is  held, 
and  organize  by  the  election  of  one 
of  its  members  as  chairman,  and  one  of 
Its  members  as  vice-chairman,  one  of 
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whom  shall  be  a woman,  and  a secre- 
tary and  a treasurer,  one  of  whom 
shall  be  a woman,  but  who  may  or 
may  not  be  members  of  the  committee.” 
(Underscoring  ours.) 

The  above  section  applies  to  all  counties.  Under 
this  section  a county  committee  shall  consist  of  a 
committeeman  and  commit teewoman,  elected  in  the  several 
townships  or  voting  districts  in  the  Au  ust  primary, 
and  shall  meet  at  the  county  seat  of  the  several  counties 
of  this  State  and  designate  one  of  its  members  as  chair- 
man, and  one  of  its  members  as  vice-chairman.  One  of 
whom  shall  be  a woman. 

Section  4848  h,  o.  ;«issouri,  1919  was  passed  upon 
in  the  case  of  State  ex  rel  Aimbrell  v.  becker,  237 
6.  ii V.  117.  In  that  case  the  senatorial  committee  of 
the  Fifth  and  Sever th  Districts  in  Jackson  County  was 
involved.  The  court  in  that  case  held  that  Section 
4848  h.  S.  Missouri,  1919  was  not  applicable  to  oackson 
County.  The  decisior  in  that  case  was  en  banc  on  January 
14,  1922. 

Section  4848  R.  S.  Missouri,  1919,  was  repealed  by 
the  Laws  of  1923,  pa,/e  197,  and  was  re-enacted  into  what 
is  no v/  Section  11576  R.  S.  Missouri,  1939. 

Section  11576  R.  S.  Missouri,  1939,  is  applicable 
to  Jackson  County,  by  reason  of  the  fact  that  it  aoplies 
to  counties  having  more  than  one  legislative  district,  - 
that  is,  senatorial  district. 

Section  11576  R.  S.  Missouri,  1939,  partially  reads 
as  follows: 


”ln  all  counties  of  ti  ls  state  now, 
or  hereafter,  having  more  than  one 
legislative  district,  in  addition 
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to  the  county  chairman  and  vice- 
chairman,  as  provided  in  section 
11576,  there  shall  be  elected  a 
chairman  and  a vice-chairman,  ore 
of  whom  shall  be  a woman,  for  each 
such  legislative  district , ar d the 
county  committee  and  legislative 
district  committees  shall  each  at 
the  same  time  elect  a secretary 
and  a treasurer;  one  of  whom  shall 
be  a woman,  but  who  may,  or  may  not 
be,  members  of  said  committee,  and 
the  chairman  and  the  vice-chairman 
so  elected  shall  by  virtue  thereof 
become  members  of  the  party  con- 
gressional, senatorial , and  Judicial 
committees  of  the  district  of  which 
their  county  is  a part:  * * * *• 
(Underscoring  ours.) 


Under  the  above  section  the  chairman  and  vice-chair- 
man, as  set  out  in  Section  11575,  supra,  and  the  chair- 
man and  vice  chairman  for  each  senatorial  district  so 
elected  shall  by  virtue  thereof  become  members  of  the 
senatorial  districts  of  which  Jackson  County  is  a part. 

The  following  rule  has  been  set  out  in  20  C,  J, 

Fags  104,  Section  90,  as  follows: 


• 

" * * In  the  absence  of  constitu- 

tional or  statutory  nrovlslons  to 
the  contrary,  the  authorities  of  a 
political  paity,  such  as  state  and 
county  executive  committees  may, 
in  accordance  with  party  usage,  make 
and  enforce  reasonable  regulations 
relating  to  nominations  within  the 
the  party;  and  some  statutes  regu- 
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latir.g  the  mode  of  nominations, 
except  nominations  for  certain 
local  offices,  provide  that  they 
shall  be  made  in  the  manner  pre- 
scribed by  party  committees.  * 
(Underscoring  ours.) 


It  will  be  noticed  under  the  above  rule  that  the 
committee  may  make  reasonable  regulations  relatirg  to 
the  nominations  within  the  party,  however,  in  this 
State  we  have  a constitutional  provision  rl  ich  sets  out 
the  manner  in  which  the  delegates  to  a constitutional 
corventlon  shall  te  nominated.  This  section  Is  Section 
3,  Article  XV  of  the  constitution  of  Missouri,  which 
partially  reads  as  follows: 


" * * * The  electors  of  each  sena- 
torial district  of  the  state,  as 
then  organized,  shall  elect  two 
delegates  as  herein  provided  at 
such  election,  and  the  electors  of 
the  state  voting  at  the  same  elec- 
tion shall  elect  fifteen  delegates- 
at-laige,  such  election  to  be  con- 
ducted as  provided  by  law;  and  each 
delegate  shall  possess  the  qualifica- 
tions of  a senator;  and  no  person 
holding  any  other  office  of  trust 
or  profit  (national  guard  officers, 
school  directors.  Justices  of  the 
peace  and  notaries  public  excepted) 
shall  be  eligible  to  be  elected  a 
delegate  to  the  convention  nor  dur- 
ing the  term  ior  which  he  shall  have 
been  elected  or  appointed,  in  order 
to  secure  representation  from  dif- 
ferent political  parties  in  each 
senatorial  elstrict,  each  political 
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party  as  then  authorized  by  law  to 
make  nominations  for  the  office  of 
state  senator  in  each  senatorial 
district  shall  nominate  only  or  e 
candidate  for  delegate  from  such 
senatorial  district,  and  such  candi- 
date shall  be  nominated  in  such  man- 
ner as  may  be  prescribed  by  the  sena- 
torial committee  of  the  respective 
parties . and  a certificate  of  nomina- 
tion shall  be  filed  in  the  office  of 
the  secretary  of  state  at  least  thirty 
days  before  such  election,  and  such 
candidate  shall  be  voted  for,  each  on 
a separate  ballot  with  emblem  or  party 
designation,  and  each  elector  shall 
have  the  right  to  vote  for  one  of  such 
candidates,  and  the  two  candidates  re- 
ceiving the  highest  number  of  votes  in 
each  senatorial  district  shall  be  elec- 
ted; * * * * * * * * * . " 

(Underscoring  ours.) 


In  the  above  partial  section  the  following  appears: 


**  ~ * and  such  candidate  shall  be 
nominated  in  such  manner  as  may  be 
prescribed  by  the  senatorial  com- 
mittee of  the  respective  parties, 

S it  if  5 it  it  it  it  it  it  it  it  it  it  , 


It  particularly  states  in  such  manner,  and  does  not  say 
or  prescribe  a reasonable  manner.  For  that  reason  it  is 
purely  in  the  discretion  of  the  committee  as  to  the  man- 
ner t;  ey  may  prescribe  for  the  nomination  of  delegates 
to  the  constitutional  convention.  This  partial  section 
is  self-enforcing,  for  the  reason  that  the  legislature 
is  not  required  to  pass  any  legislation  to  permit  a 
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senatorial  committee  to  nominate  a delegate  by  any  par- 
ticular manner.  That  such  a section  of  the  Constitution 
is  self-enfcrcing  was  held  in  the  case  of  State  ex  inf. 
I\orman,  Pros.  Atty.,  v.  hills,  circuit  Court  Clerk,  28 
S.  V.  (2d)  363,  1.  c.  365,  where  the  court  in  upholding 
the  rule  as  stated  in  12  C.  J.,  Page  729,  said: 


"The  general  rule  is  thus  stated  in 
12  C.  J.  p.  729: 

"'It  is  within  the  power  of  tnose 
who  adopt  a constitution  to  make 
some  of  its  provisions  self-execu- 
ting, with  the  object  of  putting 
it  beyond  the  power  of  the  legis- 
lature to  render  such  provisions 
nugatory  by  refusing  to  pass  laws 
to  carry  them  into  effect.  * * 

"'Constitutional  provisions  are 
self-executing  when  there  is  a 
manifest  intention  that  they  should 
go  into  immediate  effect,  ar.d  no 
ancillary  legislation  is  necessary 
to  the  enjoyment  of  a right  given, 
or  the  enforcement  of  a duty  im- 
posed. ' 

"And  further,  pa  e 730: 

"'A  constitutional  provision  designed 
to  remove  an  existing  mischief  should 
never  be  construed  as  dependent  for 
its  efficiency  and  operation  on  the 
le  islntlve  will.'  " 


The  legislature  cannot  interfere  with  the  power 
of  the  senatorial  committee  in  prescribing  the  manner 
of  the  nomination  of  delegates  to  the  constitutional  con- 
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vention  for  the  reason  that  thi3  section  of  the  Consti- 
tution which  is  an  amendment  to  the  original  C02  stitution 
is  a limitation  on  the  legislature  and.  not  a grant  of 
legislative  power  in  any  manner,  and  therefore  the  legis- 
lature cannot  enact  any  law  which  would  prohibit  the 
senatorial  committee  in  providing  any  manner  for  the 
nomination  of  delegates  to  the  constitutional  convention. 
It  was  so  held  in  State  ex  rel  Gaines  v,  Canada,  113 
S.  W.  (2d)  783. 

The  above  and  foregoing  part  of  Section  3,  Article 
XV  of  the  Constitution  of  Missouri  was  adopted  November 
2,  1920,  and  appears  in  the  Laws  of  Missouri,  1921,  i’age 
711,  It  Is  a late  amendment  and  the  people  of  this 
State  have  granted  that  power  to  the  senatorial  committee 
which  is  in  unambiguous  language,  and  needs  no  construc- 
tion, other  than  that  the  senatorial  committee  may  use 
any  manner  which,  in  its  discretion,  it  deems  proper. 

That  it  was  the  will  of  the  people,  and  is  unambiguous 
was  held  in  the  case  of  State  ex  Inf.  ;.»chlt trick,  Atty. 
Gen.,  v.  rode,  113  S.  W,  (2d)  805,  1.  c.  808,  where  the 
court  said: 


w it  We  are  familiar  with  the  rule 
that  the  provisions  of  the  Constitu- 
tion should  be  harmonized.  However, 

If  said  paragraph  is  unambiguous  and 
in  direct  conflict  with  section  10, 
•the  amendment  must  prevail  because 
it  is  the  latest  expression  of  the 
will  of  the  people.'  in  other  words, 
we  are  without  authority,  absent  an 
ambiguity,  to  resort  to  interpolation. 

# * * ■>  it  * it  it  it  it  it  it  it  it  it  it  '• 


It  has  been  suggested  that  the  senatorial  committee, 
upon  convening,  might  adopt  a resolution  making  the 
committeeman  from  each  ward  of  Aansas  City  the  repre- 
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senta.tive  of  the  political  party,  for  such  ward,  to  a 
convention  in  such  senatorial  district,  for  the  pur- 
pose of  making  the  nomination.  The  above  portion  of 
Section  3,  Article  XV  of  the  Constitution  of  Missouri, 
specifically  states  that  such  candidate  shall  " * * * 
be  nominated  in  such  manner  as  maybe  prescribed  by  the 
senatorial  committees  of  the  respective  parties,  * * 
Under  this  partial  section  such  a procedure  could  be 
followed  by  a resolution  or  vote  of  a majority  of  the 
senatorial  committeemen.  Again  it  has  been  suggested 
that  all  the  senatorial  committee  might  do  is  to  pre- 
scribe a method  of  procedure,  and  such  procedure  shall 
be  either  a primary  or  convention  in  which  the  members 
of  a political  party  have  a voice.  Under  the  portion 
of  Section  3,  Article  XV  of  the  Constitution  of  Mis- 
souri, mentioned  above,  we  find  no  limitation  to  the 
manner  in  which  the  committee  may  act.  It  is  also 
suggested  that  the  committee  may  be  considered  as  limi- 
ted to  merely  prescribing  a method  that  should  be  em- 
ployed. however,  in  reading  Section  3,  of  article 
XV  of  the  Constitution  of  Missouri,  we  find  that  it 
states  that  the  candidate  shall  be  nominated  in  such 
manner  as  may  be  prescribed  by  the  senatorial  committee 

The  question  is  also  asked:  Whether  or  not  a reso 
lution  of  the  committee  designating  the  committeemen 
from  each  ward  or  township  as  delegates  to  a convention 
for  each  senatorial  district  is  proper  procedure.  In 
view  of  our  conclusions  above  set  out,  the  committee 
can  be  so  authorized.  It  has  also  been  suggested  that 
the  ward  committeemen  in  cities,  or  the  township  com- 
mitteemen outside  of  the  cities,  may  be  the  official 
representatives  of  ti e political  party,  and  that  the 
senatorial  committee  could  prescribe  the  convention 
method,  then,  upon  determining  such  method,  designate 
the  party  committeemen  from  each  ward  or  township,  as 
the  representatives  of  the  party  to  such  convention, 
charged  with  the  nomination  of  the  delegate. 
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In  view  of  our  above  cor  elusions  such  a procedure 
would  come  within  the  above  partially  quoted  Section 
3,  Article  XV,  of  the  Constitution  of  Missouri,  which 
does  not  limit  the  manner  of  the  nomfcetion  of  the 
candidate  to  the  constitutional  convention. 

After  the  delegates  have  been  nominated  under  Sec- 
tion 3,  Article  XV  of  the  Corstitution  of  Missouri,  a 
certificate  of  nomination  shall  be  filed  in  the  office 
of  the  Secretary  of  State,  at  least  thirty  days  before 
such  election.  This  certificate  must  conform  to  Sec- 
tions 11525  and  11526  R.  S.  .-issouri,  1939,  which  state 
that  the  certificate  of  nomination  must  be  executed  with 
the  formalities  prescribed  for  the  execution  of  an  in- 
strument affecting  real  estate,  and  also  tire  certificates 
must  bear  the  name  of  the  political  party  of  which  the 
nominee  is  a representative. 


COMJLJSlOfl 


it  is,  therefore,  the  opinion  of  this  deoartment, 
that  each  political  party  authorized  by  law  to  make 
nominations  for  the  office  of  state  senator  ir  each 
senatorial  district  shall  nominate  a candidate  as  a 
delegate  to  the  constitutional  convention  from  such 
senatorial  district,  and  such  candidate  shall  be 
nominated  in  any  manner  that  may  be  prescribed  by  the 
senatorial  committee  of  tae  respective  parties. 


Respectfully  submitted 

W,  J.  BURKL 

Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 

Attorney  General  of  «lissouri 
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Does  not  include  Osteooaths. 


March  25,  1943 


Mr.  W.  u.  bunderwirth 
Senate  Chamber 
Capitol  Building 
Jefferson  City,  Missouri 


Dear  Mr.  ^und  rwirth: 


Under  date  of  March  22,  1943,  your  wrote  this  office 
requesting  an  opinion  as  follows: 


"I  would  like  to  have  an  opinion  as  to 
the  rights  and  duties  of  Osteopaths  in 
reference  to  House  l ill  o.  45.  I am 
attaching  a copy  of  this  till  and  wish 
to  have  an  opinion  as  to  the  right  of 
an  Osteopath  to  provide  the  certifi- 
cate referred  to  in  Section  1,  Line  9, 
of  house  Dill  _o.  45  in  the  light  of 
Section  1004G  of  Hevised  statutes  of 
Missouri,  1939 . 


"This  bill  is  up  for  hearing  today.  I 
would  like  to  have  an  opinion  as  soon 
as  nossible.  I will  try  to  get  the 
bill  laid  over  until  tomorrow  awaiting 
your  opinion." 


There  is  no  line  9 of  Section  1 in  House  Bill  No. 
45.  On  page  2 of  ’-ouse.  Bill  No.  45,  line  9,  tho  v/ord 
"physician"  is  found.  This  is  in  the  proposed  new  Sec- 
tion 33G4-.  The  cluuse  in  which  the  v/ord  is  found  is 
here  quoted! 
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" * * * * * or  unless,  in  the  case 
of  an  applicant  with  a positive  test, 
such  applicant  presents  and  files  a 
certificate  from  a physician  duly  li- 
censed to  practice  in  the  State  of 
Missouri  stating  that  to  his  or  her 
best  knowledge  and  belief,  after  hav- 
ing made  a thorough  physioal  examina- 
tion of  such  applicant,  he  or  she  is 
not  infected  with  syphilis,  or  if  so 
infected  is  not  in  the  stage  of  the 
disease  wherein  it  is  communicable 
either  to  the  spouse  or  the  offspring, 
which  said  physician's  certificate 
shall  have  attached  thereto  a labora- 
tory report  of  the  test  for  syphilis 
made  by  such  laboratory;  * * ' x " 


The  question  you  ask  is  an  exceedingly  close  one 
and  the  opinions  of  the  courts  are  not  in  harmony  on 
the  meaning  of  the  word  "physician".  The  earlier  de- 
cisions almost  universally  held  the  word  "physician" 
did  not  include  persons  practicing  osteopathy,  but  in 
later  years  decisions  in  some  states  have  held  the  word 
to  include  osteopaths.  The  courts  of  Missouri  have 
not  passed  upon  the  word  in  recent  years.  There  are 
two  early  decisions  which  hold  that  osteopaths  are  not 
physicians.  These  cases  are  Grainger  v.  Still,  187  Mo 
197,  224: 


"It  will  thus  be  observed  that  the 
position  of  osteopaths  in  this  State 
is  not  only  anomalous,  but  that  it 
is  sul  generis.  Anomalous,  because 
while  it  is  spoken  of  as  a system, 
method  or  science,  it  is  yet  declared 
not  to  be  the  practice  of  medicine 
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and  surgery,  In  any  of  its  depart- 
ments. iind  sul  generis . because 
osteopaths  are  not  subjected  to  the 
jurisdiction  of  the  State  Board  of 
Health,  as  all  other  practitioners 
of  medicine  and  surgery,  in  any  of 
its  departments,  are.  Yet,  any 
legally  authorized  practitioner  of 
medicine  and  surgery  is  expressly 
per;aitted  to  euro  or  relieve  disea- 
ses, with  or  without  drugs,  or  by 
any  manipulation  by  whioh  any  di- 
sease may  be  cured  or  alleviated. 


"In  other  wordf,  osteopaths  are  not 
physicians  or  surgeons,  in  any  of 
the  departments  of  medicine  or  sur- 
gery, but  may  cure  or  relieve  any 
disease  of  the  human  body  according 
to  the  system,  method  or  science  as 
taught  by  the  American  Lchool  of 
Osteopathy  of  Kirksville,  Missouri, 
or  any  other  legally  chartered  and 
regularly  conducted  school  cf  oste- 
opathy. 


"Neither  the  statute  nor  the  record 
in  this  case  shows  what  such  system, 
method  or  science  is.  The  plain- 
tiff offered  to  prove  that  they  use 
the  same  textbooks  as  other  schools 
of  medicine,  and  also  that  they 
have  no  fixed  rule  of  practice  for 
the  treatment  of  hip  joint  disease, 
and,  for  the  pur noses  of  the  case, 
the  trial  court  ruled  that  suoh 
facts  might  be  considered  as  proved." 
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and  the  oase  of  Le  Grand  v.  Security  Benefit  ...ssociation, 
decided  by  the  Springfield  Court  of  Appeals  and  reported 
in  240  i.  ...  852,  854: 


"Seotion  7330,  k.  1919,  a part 
of  article  1,  c.  35,  R.  S.  1919, 
which  has  been  the  law  for  many 
years  (Laws  1901,  p.  207),  provides 
that  it  shall  be  unlawful  for  any 
person  not  a registered  physician 
within  the  meaning  of  the  law  to 
practioe  medioine  or  surgery  in  any 
of  its  departments.  Section  9202, 

R.  S.  1919,  supra,  which  was  enacted 
in  1897,  specifically  provides  that 
tho  practice  of  osteopathy  is  not 
tho  praotice  of  medicine  and  surgery 
within  the  meaning  of  article  1,  o. 

05.  In  Grainger  v.  Still,  167  1 o. 
197,  loc.  oit.  224,  85  3.  \1 . 114,  1123 
(70  L.  R.  A.  49),  this  language  ap- 
pears: 


"'In  other  words,  osteopaths  are  not 
physicians  or  surgeons,  in  any  of 
the  departments  of  medicine  or  sur- 
gery, but  may  cure  or  relieve  any  di- 
sease of  the  human  body  according  to 
the  system,  method  or  sclenoe  as 
taught  by  the  American  School  of  Os- 
teopathy of  Kirksvillo,  Missouri,  or 
any  other  legally  chartered  and  re- 
gularly conducted  school  of  osteo- 
pathy. * " 
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The  Still  case,  supra,  was  a damage  suit  against  an 
osteopath  for  malpractice;  the  Le  Grand  oase  was  an  In- 
surance case.  Most  of  the  decisions  undei  taking  to  de- 
fine or  construe  the  word  "physician"  have  been  in  in- 
surance oases.  I'rora  these  two  decisions  here  cited  it 
is  apparent  that  under  the  />resent  Missouri  decisions 
the  word  "physician"  as  used  in  line  9 on  page  2 of 
House  Bill  Ho.  45  would  not  include  persons  practicing 
osteopathy  unless  there  should  be  some  other  provision 
of  the  lav/  which,  when  construed  with  House  Bill  J o.  45, 
would  broaden  the  meaning  of  the  word  sufficiently  to 
include  osteopaths. 


In  your  letter  you  mention  Section  10046,  -irticle  1, 
Chapter  76,  R.  Mo.,  1939:  • 


"Osteopathic  physicians  shall  observe 
and  be  subject  to  the  state  and  muni- 
cipal regulations  relating  to  the  con 
trol  of  contagious  diseases,  the  re- 
porting and  certifying  of  births  and 
deaths,  and  all  matters  pertaining  to 
public  health,  and  such  reports  shall 
be  accepted  by  the  officer  or  depart- 
ment to  whom  such  report  is  made." 


For  a number  of  years  this  State  has  had  laws  and 
regulations  pertaining  to  the  control  and  quarantine  of 
contagious  diseases  and  pertaining  to  the  registration 
of  births  and  deaths.  Osteopaths, having  been  held  not 
to  be  physicians  and  the  statutes,  Section  1004*’,,  de- 
claring that  persons  practicing  osteopathy  were  not  en- 
gaged in  the  practice  of  medicine,  it  is  the  view  of 
the  writer  that  Section  10046,  supra,  was  eneoted  for 
the  purpose  of  bringing  the  osteopaths  under  the  laws 
and  regulations  pertaining  to  the  control  of  contagious 
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diseases  and  the  registration  of  Mrths  and  deaths. 


If  the  purpose  of  the  statute  was  not  to  bring  the 
osteopaths  under  the  regulations  concerning  contagious 
diseuses  and  the  record  of  births  and  deaths  but  was  to 
confer  upon  them  some  right,  it  would  be  necessary  to 
deteimine  just  how  far  it  goes  in  conferring  rights.  In 
this  connection  it  is  desired  to  call  to  your  attention 
the  rule  of  ejusdem  generis,  which  rule  together  with 
the  exceptions  is  very  aptly  set  out  in  Volume  59,  page 
991,  section  561  of  Corpus  Juris: 


"By  the  rule  of  construction  known  as 
'ejusdem  generis,’  where  general 
words  follow  the  enumeration  of  par- 
ticular classes  of  persons  or  things, 
the  general  vords  will  be  oonstrued 
as  uoplicable  only  tc  persons  or 
things  of  the  same  general  nature  or 
class  as  those  enumerated,  and  this 
rule  has  been  held  especially  appli- 
cable to  penal  statutes.  The  par- 
ticular words  are  presumed  t,o  des- 
cribe certain  species  and  the  general 
words  to  be  used  for  the  purpose  of 
including  other  species  of  the  same 
genus. • The  rule  is  based  on  the  ob- 
vious reason  that  if  the  legislature 
had  Intended  the  generel  words  to  be 
used  In  their  unrestricted  sense  they 
would  have  made  r.o  mention  of  the 
particular  classes.  The  words 
’other*  or  ’any  other*  following  an 
enumeration  of  particular  classes  are 
therefore  to  be  read  as  ’other  such 
like,'  and  to  include  only  others  of 
like  kind  or  character.  The  doo- 
trine  of  ejusdem  generis,  however,  is 
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only  e rule  of  construction,  to  be 
applied  as  an  aid  in  ascertaining 
the  legislative  intent,  and  cannot 
control  where  the  plain  purpose  and 
intent  of  the  legislature  would 
thereby  be  hindered  or  defeated; 
nor  does  the  doctrine  apply  where 
the  specific  words  of  a statute  sig- 
nify subjects  greatly  different  from 
one  another,  nor  where  the  specific 
words  embrace  all  objects  of  their 
class,  so  that  the  general  words 
must  bear  a different  meaning  from 
the  specific  words  or  be  meaning- 
less, nor  where  there  ere  no  speci- 
fic terras  followed  by  general  terms. 

A 4-  a 4c  jk  ft 


In  connection  with  this  rule  and  its  application 
the  following  Missouri  oases  are  oited  and  quoted  from: 


->tate  ex  rel.  Goodloe  v.  Wurdeman,  286  Mo.  153, 
161,  162,  which  illustrates  the  operation  of  this  rule: 

******  It  is  a familiar  rule  of 
statutory  construction  that  where  an 
enumeration  of  specific  things  is 
- followed  by  some  more  general  word 

or  phrase,  such  general  v/ord  or 
nhrase  should  be  construed  to  refer 
to  things  of  the  same  !cind.  (19  C. 

J.  p.  1255.)  ,vn  exception  to  this 
rule  occurs  where  the  speoific 
clauses  exhaust  the  class,  so  that 
the  general  word  or  phrase  must 'be 
construed  to  have  a meaning  beyond 


Mr.  vV.  W,  bunderwirth 


-8- 


March  25,  1943 


the  general  clasf , or  must  be  dis- 
carded altogether.  (State  v.  Smith, 
233  Mo.  242,  1.  c.  257. ) 


"It  is  obvious  that  the  specific 
words  in  this  instance  do  not  ex- 
haust the  general  class  of  those 
having  a pecuniary  interest  in  the 
estate.  An  administrator  has  suoh 
an  interest  for  example.  ee  In 
re  McCune’s  Adair* , 76  Mo*  200,  1.  c. 
205. 1 


"We  therefore  conclude  that  the  pre- 
sent is  a proper  case  for  the  appli- 
cation of  the  rule  of  e jusdem  generis 
(State  v.  hade,  267  Mo.  249, *1.  c. 
257),  and  that  the  general  clause 
’other  person  having  an  interest  in 
the  estate*  is  properly  construed  as 
embracing  only  such  other  persons  as 
have  a pecuniary  interest  in  the  es- 
tate." 


Iiegan  v.  ^nsley,  283  Mo . 29  7,  :'07,  308,  which  also 
illustrates  the  operation  of  the  above  rule: 


"There  is  no  dearth  of  technical 
reasons  based  purely  upon  the  can- 
ons of  construction  to  sustain  the 
conclusion  we  have  reached . herein. 
The  language  of  that  portion  of  the 
statute  (3ec.  5435,  supra)  under 
discussion  is  as  follows:  ’The 
husband  shall  ho  debarred  from  and 
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incapable  of  selling,  mortgaging  or 
alienating  the  homestead  in  an y man- 
ner whatever,*  etc.  A rule  of  con- 
struction provides  that  where  gener- 
al words  follow  particular  words,  the 
former  will  be  construed  as  applica- 
ble only  to  perrons  or  things  of  the 
same  nature  or  class  ar  the  lattor; 
or,  as  v/3  have  stated  it,  ’general 
words  do  not  explain  or  amplify  par- 
ticular terms  preceding  them,  but 
ere  themselves  restricted  end  ex- 
plained by  the  particular  terms. 
(£tate  ex  rel.  Pike  County  v.  Cor- 
don, 238  Mo.  321.)  In  the  applica- 
tion of  this  rule  to  the  statute 
quoted  the  meaning  of  the  general 
word  ’alienation*  may  properly  be 
restricted  to  that  embodied  in  the 
particular  words  'selling'  and  'mort- 
gaging. ’ 


''A  like  construction  may  be  given  to 
that  portion  of  the  proviso  of  the 
same  section  that  'nothing  herein 
contained  shall  be  construed  to  pre- 
vent the  husband  and  wife  from 
jointly  conveyin'*,  mortgagin’,  alien- 
ating or  in  any  other  manner  dispos- 
ing of  such  homestead  or  any  part 
thereof.*  A 8 we  have  shown,  there 

could  not  well  be  a joint  alienation 
by  devise  and  the  framers  of  the  law 
evidently  did  not  so  intend.  The 
reasonable  construction  of  this  pro- 
viso, therefore,  is  that  such  a joint 
alienation  was  authorized  as  is  ex- 
pressed by  the  words  ’conveying  or 
mortgaging*  and  that  the  word  ’alien- 
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ating*  should  be  r stricted  In  its 
meaning  to  that  given  to  the  prc- 
CiMr.-  aide,  while  th  words  ?ox 
in  any  manner  dicoosin^*  nay  be 
construed  as  suppletory.  Thus 
Interpreted,  the  husband*  e power 
of  alienation  by  devire  if  not  pro- 
hibited by  the  statute.  In  the 
application  of  t.hi3  rule  tho  mxr- 
oose  of  t)  • hones  heed  lav;  it  not  to 
1 lost  sight  of#  This  necessi- 
tates '.odificution  of  the  fore- 
;olnc  rule  of  construct!  a which, 
v‘  lie  net  oro*  11  ltd  - r*  al'v-atlon  by 
device,  limits  the  exercise  of  some 
to  cueos  v.'hero  the  rights  of  the 
widow  and  minor  o',  ildren  ire  not 
affect* i 


tat  v.  axdt,  272  o.  49,  52,  77,  r 4, 
exception  to  “ e uove  ml  : 


’’Defendant  contends  t’  at  tl  r place 
of  exposure  end  abandonment  * roust 
breet  I Id,  or  like 
, ere  i i 

oroat  or  reatei  f an  if  in  a 

field  ox  street,  uk*  not  l:i  & 

flact.  of  3lt.tr  as  .harmed  ‘n  t’ e 

. ' T3j  t'  * oont  ntJ  o 

v;a  ; nd«  rstend  th*  dsf  nd-r.t  to  in- 
voke the  doctrine  f ^juxu.  n r4fle- 
ric , a f tuiliar  rule  o construc- 
tion, that  where  general  words  fol- 
low the  enumeration  of  ’'articular 
classes  of  persons  or  things,  the 
general  ords  v ill  be  construed  as 
applicable  only  to  persons  or 
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things  of  the  same  general  nature 
or  olase  as  those  enumerated.  ,ffhe 
rule  is  based  on  the  obvious  reason 
that  if  the  Legislature  had  intend- 
ed the  g neral  words  to  be  used  in 
their  unrestricted  sense  they  would 
have  made  no  mention  of  the  parti- 
cular classes.  The  words  ''other'' 
or  "any  other,"  following  an  enum- 
eration of  particular  classes  are 
therefore  to  be  read  as  "other  such 
like,"  and  to  induce  only  others 
of  like  kind  or  character.  The 
doctrine  of  e.lusdea  generis,  how- 
ever, is  only  a rule  of  construc- 
tion, to  be  applied  as  an  aid  to 
ascertaining  the  legislative  intent, 
and  does  not  control  where  it  clear- 
ly appears  from  the  statute  as  a 
whole  that  no  suoh  limitation  was 
intended.  Nor  does  the  doctrine 
apply  where  the  specific  words  of  a 
statute  signify  subjects  greatly 
different  from  one  another;  nor 
where  the  specific  words  eubruoe 
all  objects  of  their  class,  s<  that 
the  generul  words  must  bear  a dif- 
ferent meaning  from  the  specifio 
words  or  be  meaningless.'  (35  Cyo. 
1110-11/22.  J This  definition  fairly 
and  clearly  explains  the  meaning, 
purpose,  manner  of  applying  and  li- 
mitations of  the  doctrine  invoked. 


"It  is  very  clear  to  us  that  the 
principle  of  ejusdem  generis  cannot 
be  applied  here,  nor  yet  the  doc- 
trine of  no  sc  it  ur  ja  spoils,  for  the 
words  ' street*  and  'field, ' appear- 
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in'*  in  the  statute,  are  not  even  re- 
motely related,  and  neither  derives 
any  color  from  association  with  the 
other,  but  each  stands  us  ti  e repre- 
sentative ^.r  a distinct  oluss.  The 
meaning,  then,  of  the  general  ex- 
pression 'oi  other  oiaoe,'  in  the 
statute  xs  not  ^est  luted  a i affec- 
ted by  the  laueuim  yai  tioulei 
, - . Lch  * si  nif; 

r eati  different  * er.* 


"^xidlich  un  the  Interpretation  of 
wtatutee,  section  4DS , says:  *irur~ 
t er,  the  general  nrinoiple  in  ques- 
tion ar  lies  only  where  the  specif io 
all!  o the  same  natur  . 

■ iQie  t .....  me  of  different  genera, 
the  meaning  of  the  . eieiul  word  re- 
mtiins  unaffected  by  Its  oo am  o’; ion 
with  them.  Thus,  where  an  ;.<;t  iu<  e 
it  oenul  to  convey  to  a Prisoner,  in 
order  to  facilitate  uis  escape,  "any 
mask;,  dress,  oi  disguise,  or  an\' 
lettei  , or  any  other  article  or 
I . Id  t 

general  terms  v.ere  to  be  '.id  ex  stood 
in  taeir  primary  and  wide  eanirg, 
and  ai  including  anv  article  or 
thing  viiatsoever  vrt  i oh  could  in  any 
•iiannei  acilitete  the  escape  of  u 

er,  suol  at  a oio\  bar.  (Reg. 
v.  i , ....  J * C . 27 . ) * 


" ihe  great  fundamental  rule  in  the 
construction  of  statutes  is  to  as- 
certain und  give  effect  to  the  in- 
tention of  the  Legislature*  or 
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the  purpose  of  discovering  the  le- 
gislative intent  it  is  proper,  and 
often  necessary,  to  consider  the 
history  of  the  statute,  the  reason 
for  its  enactment,  and  the  prior 
state  of  the  lav/  on  the  subject  to 
which  the  statute  relates.  (Ga- 
briel v.  llullen,  111  Mo.  119; 
Greeley  v.  Railroad,  123  Mo.  157; 
Missouri  Light  Go.  v.  Scheurioh, 
174  Mo.  235;  ^tate  v.  Balch,  178 
Mo.  392. 


State  v.  Smith,  233  Mo,  242,  250,  257,  which  is 
also  an  exception  to  the  rule  of  ejusdem  generis: 


'•Defendant  claims  that  the  general 
words  in  the  statute,  ’attempting 
to  treat  the  sick,*  should,  by  the 
application  of  the  rule  of  ejurdcm 
generis . h;  limited  to  attempts  to 
treat  by  medicine  or  surgery,  which 
are  the  special  words  preceding. 


'•.us  early  as  1877  the  legislature 
of  this  state  enacted  a law  'to 
regulate  the  practice  of  medicine 
and  surgery,'  and  made  it  a misde- 
meanor for  any  person  'to  practice 
or  a'ttempt  to  practice  medicine  or 
surges'  wit  out  complying  with  the 
provisions  of  the  act.  This  pro- 
vision was  carried  through  the  va- 
rious revisions  up  to  and  including 
section  8517,  Revised  Statutes 
1899 , excepting  only  that  the  words 
'attempting  to  practice'  wer?  drop- 
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ped,  so  that  the  revision  of  1899 
reads:  *-i.ny  person  practicing  medi- 

cine or  surgery  in  this  State  with- 
out complying  with  the  provisions  of 
this  article,*  etc.  The  revisions 
of  1889  and  1899  also  provided  that 
'everv  person  practicing  medicine 
and  surgery  in  any  of  their  depart- 
ments* should  possess  the  qualifi- 
cations therein  specified.  In  1901 
article  1 of  chapter  128  of  the  1899 
revision,  relating  to  medicfine  and 
surgery,  was  repealed,  and  a new  act 
passed  covering  the  subjeot.  Sec- 
tion 3 of  the  act  provided  that*all 
persons  desiring  to  practice  medi- 
cine or  surgery  in  this  State,  or  to 
treat  the  sick  or  afflicted  as  pro- 
vided in  section  1,*  should  apply  to 
the  State  Board  of  health  for  exami- 
nation. 


"This  review  of  the  history  of  the 
law  affords  a complete  answer  to  the 
claim  that  the  doctrine  of  e.lusdem 

fenerls  applies  to  this  caseh  Tt 
s not  a case  of  general  words  fol- 
lowing a specific  designation. 

There  might  be  some  ground  for  the 
claim  if  the  general  words  'treating 
the  sick*  were  in  the  original  act. 

-..s  shown  above,  until  1901  the  only 
designation  was  'medicine  and  sur- 
gery.* Ko  one  will  claim  that  the 
general  words,  'and  any  person  attemp- 
ting to  treat  the  sick,'  added  by 
amendment,  are  e.jurdem  generis  with 
the  specific  words  of  the  original 
act. 
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"Furthermore  this  rule  of  ejusdem 
generis  is,  after  all,  resorted  to 
merely  as  an  aid  in  construction. 

If,  upon  consideration  of  the  whole 
law  upon  the  subject,  and  the  pur- 
poses sought  to  be  effected,  it  is 
apparent  that  the  Legislature  in- 
tended the  general  words  to  go  be- 
yond the  class  specially  designated, 
the  rule  does  not  apply.  If  the 
particular  vrords  exhaust  the  class, 
then  the  general  words  must  have  a 
meaning  beyond  the  class,  or  bo  dis- 
carded altogether.  (National  Bank 
v.  Ripley,  161  1:0.  1.  c.  132; 

Lewis’s  Sutherland  on  Stat.  Const., 
sec.  437.)  Certainly  the  words 
’medicine  or  surgery  in  eny  of  its 
departments*  exhaust  the  genus  or 
class. 


"It  Is  obvious  that  the  Legislature, 
by  this  amendment,  intended  to  include 
those  who  practice  neither  medicine 
nor  surgery  in  any  of  its  departments, 
but  who  profess  to  cure,  and  who 
treat  or  attempt  to  treat,  the  sick 
by  means  other  than  medicine  or  sur- 
gery. evidently  the  Legislature,  In 
order  to  guard  the  over-credulous 
against  injury  that  might  result  from 
yielding  to  the  solicitations  and 
professions  of  men  who  ignorantly 
undertake  to  diagnose  and  treat  human 
ailments,  deemed  it  proper,  in  the 
exercise  of  its  police  power,  to  re- 
quire all  persons,  who  undertake  to 
so  treat  the  sick,  to  show  that  they 
possess  the  qualifications  which  the 
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lawmakers  prescribe  as  essential.” 


Undertaking  to  apply  this  rule  to  Leotion  10045, 
supra,  it  is  immediately  apparent  that  the  clauses  re- 
lating to  contagious  diseases  and  the  registration  of 
births  and  deaths  would  not  tend  in  any  vay  to  broaden 
the  meaning  of  the  v,ord  "physician”  as  used  in  Fouse 
Bill  No.  45.  The  reason  for  tLis  is  that  the  disease 
for  whioh  the  certificate  would  be  required  is  not  a 
contagious  disease  but  an  infeotious  one,  and  the  regis- 
tration of  births  and  deaths  has  no  connection  whatever 
with  the  freedom  of  some  persons  frora  syphilis. 


ThiB  leaves  only  the  last  clause  of  the  section  re- 
lating to  all  matters  pertaining  to  public  health  which 
might  be  construed  to  have  the  effect,  when  road  with 
House  Bill  45,  of  broadening  the  meaning  of  the  word 
"physician”  to  include  osteopaths  under  the  exceptions 
to  the  rule  of  e jusdem  generis.  You  will  see  the  ques- 
tion is  very  close. 


As  previously  pointed  out,  it  is  the  view  of  the 
writer  that  Section  10046,  supra,  was  enacted  for  the 
purpose  of  bringing  osteopaths  under  certain  regulations 
and  not  to  confer  rights  upon  them.  The  purpose  of 
House  Bill  45  is  to  proteot  the  public  health  and  pre- 
vent marriages  of  persons  suffering  from  syphilis.  The 
clause  of  this  house  bill  quoted  above  and  whioh  has  in 
it  the  word  "physician”  authorizes  the  issuance  of  a 
marriage  license  when  the  applicant  presents  a certifi- 
cate showing  he  or  she  is  not  infected  with  syphilis,  or 
if  infected,  the  disease  is  not  in  a co.mmunioable  stage 
and  specifically  designates  what  class  of  persons  are 
authorized  to  execute  this  certificate.  It  confers  a 
right  or  power  upon  this  class  of  persons,  namely,  phy- 
sicians. 
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CONCLUSION 


Under  the  existing  decision0  of  the  Missouri  courts 
and  the  text  and  purpose  of  House  Bill  No  45,  it  is  the 
opinion  of  the  Vfriter  that  the  ^ord  "physician"  as  used 
in  line  9,  page  2 of  House  Bill  Ho.  45,  is  not  brood 
enough  to  include  persons  practicing  osteopathy. 


Respectfully  submitted, 


W.  0.  JACKSON 

Assistant  vttorney-General 


APPROVED: 


ROY  Me : ITTTilCK 
Attorney-General 


’V0J:F,c: 
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OFFICERS : Justice  of  the  Reace: 


Justices  of  the  peace 
may  hold  the  office  of 
deputy  recorder  of  deeds 
at  the  same  time. 


January  If,  1943 


honorable  L.  Tiffin  Teters 
Prosecuting  Attorney 
Jasper  County 
Carthage,  . ]?so  ri 


FILED 

// 


hear  Sir: 


This  is  in  reply  to  your  request  for  an  opinion 
under  date  of  January  13,  1943,  in  regard  to  the  ques- 
tion which  you  state  has  beer  raised, 


" *•  ■*  « as  to  whether  or  not  a 
Justice  of  ^eace  may  also  be  a 
Deputy  Recorder  for  the  limited 
nurpose  of  issuing  -oarria  e li- 
censes, particularly  when  they 
will  se  ve  without  a salary." 


In  a c&refui  research  we  fail  to  find  any  statute 
or  any  3ect! ~n  under  the  Constitution  wv ich  prohibits 
a person  iron  holding  two  county  offices.  The  Constitu- 
tion does  prohibit  a stats  officer  holding  an  office 
under  the  rited  States  as  it  appears  in  Section  4, 
Article  XIV  of  the  Constitution  of  Missouri.  The 
Constitution  of  Missouri  also  prohibits,  in  counties 
or  cities  haring  more  than  two  hundred  thousand  (200,000) 
inhabitants,  the  holding,  by  anyone,  of  a state  office 
ana  an  office  in  any  county,  city  or  other  municipality. 
This  is  set  out  in  'Jection  18,  Article  IX  of  the  Consti- 
tution of  hiesouri. 
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Section  1G,  Article  IX  of  the  Constitution  of 
i'llssourl  reads  as  follows: 


"In  cities  or  countic-e  having  more 
than  two  hundred  thousand  inhabitants, 
no  person  shall,  at  the  same  time,  be 
a state  officer  and  an  officer  of  any 
county,  city  or  other  municipal ity j 
and  no  person  shell,  at  the  same  time, 
fill  two  municipal  offices,  either  in 
the  same  or  different  municipalities ; 
but  this  section  shall  not  apply  to 
notaries  public,  justices  of  the  peace 
or  officers  of  Ll.e  rilitia." 


Although  the  above  section  only  applies  in  cities 
or  counties  having  more  than  200,000  inhabitants  and 
prohibits  the  holding  of  a state  office,  or  the  office 
of  any  county,  city,  or  other  municipality  at  the  same 
time,  and  prohibits  the  filling  of  tv/o  municipal  offices, 
yet,  it  specifically  sets  out  that  tie  section  shall  not 
apply  to  Justices  of  the  peace. 

Since  there  Is  no  constitutional  prohibition  under 
the  Constitution  or  the  statutes  preventing  a person 
from  holding  two  county  offices,  we  must  refer  to  the 
common  law.  In  the  care  of  State  ex  rel.  alker.  Attor- 
ney dereral  v.  bus,  135  Mo.  325,  which  was  passed  upon 
by  the  Supreme  Court  of  this  stale,  June  30,  139C,  ar.d 
which  has  not  been  overruled  in  any  manner,  it  '•■as  held 
that  under  the  common  law  the  question  as  to  whether 
or  not  a person  could  hold  two  county  offices  should 
depend  upon  whether  or  not  the  two  offices  were  in- 
compatible. iliis  case  held  that  a deputy  sheriff  of 
the  City  of  St.  .Louis  could  also  hold  the  position  of 
school  director  in  the  City  of  St.  Louis. 

uhe  case  of  State  ex  rel.  alker,  Attorney  Ceneral, 
v.  bus,  supra,  was  followed  in  the  case  of  Stat6  ox 
rel.  Langford  v.  hansas  City,  261  S.  V..  116,  and  in 
that  case  the  court  held  that  the  office  of  a deputy 
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sheriff  was  not  incompatible  with  the  office  of  city 
clerk.  In  paragraph  1,  the  coart  said: 


w,Ihe  only  point  raised  by  appel- 
lants in  this  case,  which  was  not 
decided  adversely  to  appellants ' 
contention  in  the  Prior  Jase,  is 
the  contention  that  relator’s  sd- 
pointment  and  acceptance  of  the 
office  of  deputy  sheriff  on  January 
1,  1921,  and  his  discharge  of  the 
duties  of  that  Oafice  up  to  the  time 
of  the  trial,  was  incompatible  with  the 
office  of  clerk  of  the  board  of  public 
works,  the  evidence  showed  that  the 
duties  of  relator  as  such  clerk  were 
clerical,  and  the  law  fixes  his  duties 
as  deputy  sheriff  as  being  to  attend 
to  all  the  duties  of  a sheriff.  In 
support  of  appellants'  contention  that 
such  positions  were  incompatible,  the 
following  cases  are  cited:  State  ex  rel. 
v.  "albridge,  155  ao.  194,  54  5.  . 447; 

State  ex  rel.  v.  hraner,  45  Mo.  555; 

State  ex  rel.  v.  Lusk,  48  ho.  242,  And 
respondents  cite  as  holding  that  such 
offices  er6  not  incompo tiblo  with  each 
other.  State  ex  rel.  v.  Lnas,  135  . o, 

325,  36  S.  ’ . 636,  33  L.  a.  A.  616 
(court  en  banc)  and  Gracey  v.  St.  Louis, 
213  inO.  395,  111  S.  v.  1159." 


In  that  case,  the  court,  at  pa  e 116,  said: 

"In  State  ex  rel.  v.  bus,  135  ko.  325, 
36  S.  V*.  636,  33  L.  h.  A.  616  , before 
the  court,  en  banc,  the  question  was 
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most  elaborately  considered. 

!,aci  arlane , J.,  rendered  the  opini- 
on, ana  it  was  held  that  the  oil' ice 
of  deputy  sheriff  and  school  di- 
rector vei,e  neither  incompatible  at 
common  law  nor  prohibited  by  the 
Constitution,  anc  that  the  test  v.as, 
not  the  physical  inability  of  one 
person  to  discharge  the  duties  of 
both  offices  at  the  same  time,  but 
some  conflict  ip  the  duties  required 
of  the  officers.  The  court  said,  at 
page  bob  of  15b  ho.  (56  - . >V.  659): 

" 1 The  retaalning  inquiry  Is  whG  tiier 
the  duties  of  the  office  of  ceputy 
sheriff  ana  t ituse  ox  school  director 
are  so  inco.  sistei.t  and  ii. compatible 
as  to  render  it  improper  that  re- 
spondent should  hold  both  at  the  same 
time,  at  common  law  the  orly  limit 
to  the  number  of  offices  one  person 
might  hold  was  that  they  should  be 
compatible  and  consistent.  The  in- 
compatibility does  rot  consist  ir.  a 
physical  inability  o 1 one  person  to 
discharge  the  unties  of  the  two  offi- 
ces, but  th  re  must  be  come  inconsis- 
tency in  the  functions  of  the  two  — 
some  conflict  in  the  duties  required 
of  tht  officers,  e e where  one  Las  some 
supervision  of  tie  othk.r,  is  required 
to  deal  with,  control,  or  assist  him." 

Also,  in  the  cat-e  of  ^late  ex  rel.  v.  Lusk,  48  ho.  942, 
the  Supreme  court  oi  tnis  statw  held  that  the  office 
of  the-  clerk  of  the  circuit  court  was  not  incompatible 
with  that  of  the  clerk  of  the  county  court.  This  case 
was  a case  originating  in  the  eirexit  Court  of  Cole 
County,  lssouri. 


Honorable  ii.  Tiffin  ‘ieters 


-5- 


Januery  16,  1943 


46  6.  J.  sets  out  the  rule  Ir  Section  46,  page  941 
as  to  the  construction  as  to  whether  or  not  two  offices 
under  the  common  law  are  incompatible. 

Section  46,  of  46  C.  J.,  supra,  reads  as  follows: 


"At  common  law  the  holding  of  one 
office  does  not  of  itself  disqualify 
the  incumbent  from  holding  another 
office  at  the  same  time,  provided 
there  is  no  inconsl stency  in  the  f inac- 
tions of  the  two  offices  in  question, 
out  where  the  functions  of  two  offices 
are  inconsistent,  they  are  regarded 
as  incompatible.  The  in  cor:  si  stency , 
which  at  common  law  makes  offices  in- 
co  pa  title,  docs  not  consist  In  the 
physical  impossibility  to  discharge 
the  duties  of  both  offices,  but  lies 
rather  in  a conflict  of  interest,  as 
where  one  is  subordinate  to  the  other 
and.  subject  in  some  degree  to  the  super- 
visory power  of  its  incumbent,  or  where 
the  Incumbent  of  one  of  the  offices  has 
the  power  to  remove  the  Incumbent  of  the 
other  or  to  audit  the  accounts  of  the 
other.  j-he  questloi  of  incompatibility 
does  not  arise  when  one  of  the  positions 
is  an  office  and  the  other  is  merely  an 
employment. " 


Vue  must  therefore  look  to  the  powers  and  duties  of 
justices  of  Ine  peace  and  deputy  recorders  of  deeds,  re 
spectively. 
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Vue  fall  to  find,  in  Chapter  £9,  (R.  o.  1 issouri,  1939), 
which  applies  to  the  recorder  of  deeds,  any  duties  that 
are  incompatible,  conflicting,  repugnant  and  inconsistent 
with  the  duties  of  a Justice  of  the  peace,  and  those  of  s 
deputy  recorder  of  deeds.  The  duties  of  a Justice  of  the 
peace  are  se  out  in  Chapter  11  of  the  Revised  statutes 
of  Missouri,  1939. 

Ahe  only  officer  set  out  by  statute  a jb  being  ineligible 
to  be  a justice  of  the  peace,  and  another  officer  at  the 
same  tine,  is  a clork  of  the  circuit  court,  or  clerk  of 
the  county  court.  (Section  £526  h.  3.  Missouri,  1939). 

A justice  of  the  peace  is  a townshjp  officer,  for 
the  reason  that  liis  jurisdiction  and  election  are  confined 
to  a township.  A Justice  of  the  peace  is  commonly  called, 
a "county  officer."  We  do  not  find  any  constitutional,  or 
statutory,  prohibition  which  would  prevent  a justice  of 
the  peace  from  holding  another  county  office  at  the  same 
time,  except  that  of  clerk  of  the  circuit  court  or  clerk 
of  the  county  court,  as  set  out  in  Section  2526,  supra. 

The  main  question  involved,  where  there  is  no 
statutory  or  constitutional  prohibition,  is,  whether  or 
not  the  duties  of  a Justice  of  the  peace  and  the  outies 
of  a deputy  recorder  of  deeds  are  inconsistent,  conflict- 
ing, repugnant  or  inconsistent.  In  the  State  of  Pennsylvania 
it  was  held  that  a justice  of  the  peace  and  an  associate 
judge  of  the  court  of  common  pleas  were  not  incompatible  off! 
cers,  although  the  incumbent,  as  Judge,  might  be  called 
upon  to  ive  judgment  in  the  common  pleas  on  a Judgment 
rendered  by  him  as  a Justice  of  the  peace.  (Commonwealth 
v.  Sheriff  of  korthumberland  County,  (Pa.)  4 Serg.  u;  R.  275.) 

The  above  citation  is  set  out  for  the  reason  that 
1 am  assuming  that  it  is  probable  that  the  deputy  recorder 
of  deeds, so  appointed,  may  have  the  blanks  for  marriage 
licenses,  including  the  application,  and  may  perform  a 
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marriage  ceremony  as  a jristice  of  the  peace.  A justice 
of  the  peace  may  solemnize  a marriage,  as  authorized 
under  Section  3363  K.  3.  Missouri,  1959.  Such  a proced- 
ure, that  is,  the  granting  of  the  marriage  license,  and 
the  performaing  of  the  ceremony,  would  not  be  considered 
incompatible,  conflicting,  reougnant  or  inconsistent  with 
the  duties  of  a justice  of  the  neace. 


CONCLUSION, 


It  is,  therefore,  the  opinion  of  this  department, 
that  a person  may  hold  the  office  of  justice  of  the 
peace,  and  the  office  of  deputy  recorder  of  deeds  at 
the  same  time,  for  the  reason  that  the  duties  of 
either  office  are  not  incompatible,  conflicting,  re- 
pugnant, or  inconsistent  with  the  duties  of  the  other. 


Respectfully  submitted 


W.  J.  BURKh 

Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 

Attorney  General  of  Missouri 
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ELECTIONS:  Mode  of  conducting  election  of 

CONSTITUTIONAL  CONVENTION:  delegates  to  Constitutional  Con- 
vention . 


January  16,  19^3 


Mr.  H.  Tiffin  Teters 
Prosecuting  Attorney 
Jasper  County 
Carthage , Missouri 

Dear  Sir: 


FILED 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  firom  this  department  on  the  mode  of 
electing  delegates  to  the  Constitutional  Convention. 

Under  Section  3 of  Article  XV  of  the  Constitution 
of  Missouri  the  provision  in  relation  to  election  of  dele- 
gates to  a Constitutional  Convention  reads  as  follows: 

"*  * * The  electors  of  each  senatorial 
district  of  the  state,  as  then  organized, 
shall  elect  two  delegates  as  herein  pro- 
vided at  such  election,  and  the  electors 
of  the  state  voting  at  the  same  election 
shall  elect  fifteen  delegates-at-large, 
such  election  to  he  conducted  as  provided 
by  law;*  ****************" 


The  lawmakers  by  Section  11683,  R.  S.  Mo.  1939 > 
have  made  provision  for  elections  for  the  purpose  of  elect- 
ing delegates  to  a Constitutional  Convention.  This  section 
reads  as  follows: 

"Whenever  an  election  shall  be  called  to 
elect  delegates  to  a constitutional  con- 
vention or  an  election  called  for  the 
purpose  of  ratifying  a submitted  new 
Constitution,  said  election  shall  be 
conducted  in  the  manner  provided  by  law 
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for  general  elections  and  said  proposi- 
tions shall  be  submitted,  voted  on,  the 
returns  certified  and  the  results  pro- 
claimed in  the  manner  provided  by  law 
in  case  such  propositions  were  submitted 
at  a general  election;  except,  that  said 
election  shall  be  conducted  by  two  Judges 
and  two  clerks  at  each  polling  place, 
one  Judge  and  one  clerk  to  be  selected 
from  each  of  the  two  parties  which  cast 
the  highest  and  the  next  highest  number 
of  votes  for  governor  at  the  last  general 
election;  Provided,  however,  that  in  all 
cities  and  counties  of  this  state  where 
registration  of  voters  is  now  or  may  be 
provided  for  by  law,  elections  under  the 
provisions  of  this  section  shall  be  held 
in  accordance  with  the  provisions  of  law 
now  in  effect,  applicable  to  the  holding 
of  elections  in  said  cities  and  counties, 
and  the  county  committee  of  each  political 
party  which  at  the  general  election  for 
governor  held  next  preceding  any  special 
election  to  elect  delegates  to  a consti- 
tutional convention  or  for  ratification 
of  a new  Constitution,  cast  at  least  ten 
per  cent  of  all  the  votes  cast  at  such 
election  for  governor  in  such  city  and 
county,  shall  appoint  three  Judges  and 
one  clerk  outside  of  such  city  for  elec- 
tion under  the  provisions  of  this  section, 
and  in  all  such  cities  the  Judges  and 
clerks  of  elections  regularly  appointed 
or  that  may  be  hereafter  appointed  and 
commissioned  for  regular  state  and  county 
elections  shall  act  as  Judges  and  clerks 
of  all  special  elections  under  the  pro- 
visions of  this  section.  All  acts  or 
parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  are  hereby  declared 
inapplicable  to  elections  called  for  the 
purpose  herein  provided  for." 

By  this  section  you  will  note  that  in  counties  and  cities 

other  than  those  in  which  registration  of  voters  is  provided 
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for  only  two  judges  and  two  clerks  at  each  polling  place 
is  required. 

It  will  also  be  noted  by  this  section  that  in 
cities  and  counties  which  have  registration  of  voters  then 
the  election  of  delegates  to  the  Constitutional  Convention 
is  conducted  in  the  same  manner  that  is  followed  under  the 
general  election  laws.  Since  there  may  be  some  different 
provisions  for  elections  in  cities  and  counties  which  have 
registration  of  voters,  then  the  procedure  for  such  cities 
and  counties  would  depend  entirely  upon  the  election  law 
as  it  applies  to  such  cities  or  counties. 


CONCLUSION 


From  the  foregoing  it  is  the  opinion  of  this  de- 
partment that  in  counties  and  cities  other  than  those  which 
have  registration  of  voters,  only  two  Judges  and  two  clerks 
at  each  polling  place  may  be  selected  to  act  at  an  election 
to  elect  delegates  to  the  Constitutional  Convention. 

We  are  further  of  the  opinion  that  in  cities  and 
counties  which  have  registration  of  voters  the  general  law 
applicable  to  such  cities  and  counties  should  be  followed 
in  selecting  judges  and  clerks  for  an  election  to  elect 
delegates  to  the  Constitutional  Convention. 


Respectfully  submitted 


TIRE  W.  BURTON 
Assistant  Attorney -General 


APPROVED: 


ROY  McKITTRICK 
Attorney  - General 
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SALARIES  AND  PEES:  In  counties  of  less  than  100,000  the 
COUNTY  ASSESSOR:  assessor  is  entitled  to  fees  of 

$5,000,00,  exclusive  of  deputy  hire. 


February  5,  1943 


Honorable  H,  ± if fin  leters 
Prosecuting  Attorney 
Jasper  County 
Carthage,  J/issourl 


Dear  -^ir: 


V^e  are  ir  receipt  of  your  request  for  an  opinion, 
under  date  of  February  2,  1943,  which  reads  as  follows: 


"We  desire  a ruling  from  your  of lice 
in  regard  to  the  amount  of  compensa- 
tion paid  to  the  Assessor  in  Jasper 
County,  Missouri.  I have  before  me 
your  opinion  of  October  20,  1942, 
addressed  to  Hon.  Forrest  omith. 

State  Auditor,  to  the  attention  of 
W.  A,  Holloway,  chief  Clerk,  in  re- 
gard to  this  matter.  Jasper  county 
now  has  a population  of  over  78,000 
and  we  desire  to  know  ’what  is  the 
maximum  amount  of  fees  or  salary 
which  shall  be  paid  to  the  assessor 
of  Jasper  County,  ilisscuri.’ 

"The  Assessor  has  presented  a state- 
ment to  the  County  Court  setting 
forth  that  he  has  taken  38,087  assess- 
ment lists  at  25^  each,  or  h.9521.75, 
he  has  entered  23,988  personal  lists 
at  3^  each,  or  *719.64,  he  has  entered 
27,496  tracts  of  real  estate  at  3 $ each, 
or  1,824.88,  he  has  taken  and  entered 
2194  crop  reports  ior  the  otate  Boerd 
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of  Agriculture  at  4^  each,  or 
£87.76,  making  a grand  total  of 
*11,154,03.  *5577.01  is  being 

asked  to  be  paid  by  the  bounty 
and  Mr.  Trusty,  our  Assessor  has 
presented  a bill  to  the  estate  for 
,5577.02. 

"In  the  estate  Auditor's  digest  of 
laws  pertaining  to  the  County 
Assessor  prepared  and  compiled  by 
Forrest  Smith  or.  pages  142  and  143 
under  comper  sation  of  the  < ssessors, 
the  maximum  is  stated  to  be  con- 
trolled by  ^ec.  15450,  i . . ho. 

1939.  This  is  also  set  out  on  Page 
5 of  your  opinion  dated  ^ctober  20, 
1942,  aforesaid. 

"Sec.  10,946,  R.  3.  Mo.  1939  pro- 
vides that  'the  Assessor  may  ap- 
point as  many  deputies  as  he  may  see 
necessary  to  be  paid  for  out  of  fees 
allowed  to  such  Assessor  for  whose 
official  acts  he  shall  be  responsi- 
ble   » 

"The  Assessor  states  that  the  cost 
of  his  Clerk  and  Deputy  hire  will 
run  well  in  excess  of  ,5000  and  con- 
tends that  he  is  entitled  to  the  full 
amount  of  fees  and  that  Sec.  13450  R. 
3.  Mo.  1939  does  not  apply  in  this 
case,  as  said  section  contemplates 
an  office  where  fees  are  collected 
and  retained.  The  assessor  collects 
no  money  and  retains  no  fees  whatso- 
ever but  such  fees  are  paid  direct 
to  the  Assessor  by  the  County  and 
State. 
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"If  In  your  ODinion  i 5000 .00  is 
the  maximum  salary  or  fees  that 
may  be  retained  by  the  Assessor 
are  the  costs  of  clerk  ar.d  deputy 
hire  first  deducted  and  the  balance 
if  any,  paid  to  the  assessor  in  ex- 
cess of  >5000.00?" 


Ixi  the  above  request  you  refer  to  an  opinion  ren- 
dered by  this  office  to  the  honorable  Forrest  Spith, 
State  Auditor,  another  copy  of  which  we  are  enclosing, 
but  in  that  request  the  questions  were: 


"2.  In  arriving  at  the  net  salary 
of  the  Assessor,  is  he  permitted 
to  deduct  his  automobile  expense? 

"3.  Is  the  assessor  authorized  to 
make  a charge  for  'compiling  land 
blotters'  and  for  correcting  land 
blotters? " 


In  answer  to  your  request,  we  are  setting  out  Sec- 
tion 13450  R.  S.  Missouri,  1939,  which  reads  as  follows: 


"The  fees  of  no  executive  or  mini- 
sterial officer  of  any  county,  ex- 
clusive of  the  salaries  actually 
paid  to  his  necessary  deputies,  shall 
exceed  the  sum  of  five  thousand  dol- 
lars for  any  one  year.  The  foregoing 
clause  shall  not  apply  to  any  county 
or  city  not  within  a county  in  this 
state  now  cox  t&inlng  or  which  may 
hereafter  contair  one  hundred  thou- 
sand inhabitants  or  more.  After  the 
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first  day  of  January,  1891,  every 
such  officer  shall  make  return 
quarterly  to  the  county  court  of 
all  fees  by  him  received,  and  of 
the  salaries  by  him  actually  paid 
to  his  deputies  or  assistants,  stat- 
ing the  same  in  detail  and  verifying 
the  same  by  his  affidavit;  and  for 
any  statement  or  omission  in  such 
return  contrary  to  truth,  such  offi- 
cer shall  be  liable  to  the  penalties 
of  willful  ar.d  corrupt  perjury." 


The  above  section  is  unambiguous  and  the  language  is 
very  plain,  in  which  it  states: 


" * * * exclusive  of  the  salaries 
actually  paid  to  his  necessary 
deputies,  * * * 


You  also  state  in  your  request  that  the  fees  of  the 
assessor  will  amount  to  $5,577.02,  which  includes  the 
pay  of  hi 8 deputies. 

The  purpose  of  the  above  section  13450,  supra,  is 
in  line  with  Section  13,  Article  IX  of  the  Constitution 
of  Missouri,  which  prohibits  the  payment  of  a salary  In 
excess  of  410,000.00  to  any  public  officer,  and  under 
Section  13450,  supra,  if  the  assessor  has  employed  deputy 
assessors  his  salary  will  not  be  more  than  $5,000.00,  as 
set  out  in  the  limitations  by  the  legislature. 

Section  10946  R.  S.  Missouri,  1939,  provides  for  the 
appointment  of  deputy  assessors,  and  in  a careful  search 
of  the  statute  we  fail  to  find  any  limitation  upon  the 
appointment  of  deputy  assessors. 
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In  your  request  you  state,  " * * * that  beo.  15450 
R.  ko.  1959  does  not  apply  in  this  case,  as  said 
section  contemplates  an  office  where  fees  are  collected 
and  retained,  *he  Assessor  collects  no  money  and  retains 
no  fees  whatsoever  but  such  fees  ar  paid  direct  to  the 
Assessor  by  the  County  and  State,"  In  reading  Section 
15450,  supra,  we  do  not  find  that  it  mentions  anything 
about  collecting  or  retaining  fees,  but  specifically  states: 


"The  fees  of  no  executive  or  mini- 
sterial officer  of  any  county,  ex- 
clusive of  the  salaries  actually 
paid  to  his  necessary  deputies, 
shall  exceed  the  sum  of  five  thou- 
sand dollars  for  any  one  year,  * 


The  language  in  the  above  sect lor  is  unambiguous  and  does 
not  refer  tothe  retaining  of  any  fees. 


CONCLUSION 


it  is,  ther-fore,  the  opinion  of  t is  denar  tmer. t , 
that  the  county  assessor  of  uasper  County  may  retain 
or  be  paid  fees  earned  by  him  as  assessor,  under  the 
facts  set  :ut  in  your  request,  in  the  amount  of  live 
Thousand  (^5,000,00)  Dollars,  exclusive  of  the  salaries 
actually  paid  to  his  necessary  ceputies. 


Respectfully  submitted 

W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


ROY  ivicKITTRICK 

Attorney  General  of  Missouri 
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ROADS  AND  BRIDGES*.  Town  board  cannot  vote  by  mail  in  eight-  „ 

mile  road  district,  wnen  the  city  limits 
of  the  city  is  not  situated  more  than 
ten  miles  from  county  seat. 
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honorable  I . Tiffin  Teters 
Prosecuting  Attorney 
Jasper  County 
Carthage,  Missouri 


j- 


Dear  Sir : 


e are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  February  20,  1943. 

This  request  involves  solely  the  constructor  of 
Section  8675  . s.  iv. issouri,  1939,  and  reads  as  follows! 


"I  have  been  requested  by  the  County 
Court  to  ask  your  opinion  concerning 
a part  of  Sec.  8675,  it.  3.  Mo.  1939. 
The  statute  states  that  ’provided, 
that  where  the  city  is  located  a 
greater  distance  than  ten  miles  from 
the  meeting  place  of  the  County  Court', 
the  City  officials  may  transmit  their 
decisions  by  mail.  This  problem  has 
presented  itself:  * 

"The  distance  from  the  County  Court 
house  to  the  city  limits  of  a city 
is  9.5  miles,  while  the  mileage  from 
the  Courthouse  to  the  City  Nall  on 
Broadway  is  10.1  miles.  Which  is 
the  determining  factor? 

"Should  the  mileage  be  to  the  city 
limits,  or  to  the  business  district, 
or  to  the  city  hall?" 


You  stale  that  the  distance  from  the  county  courthouse 
to  the  city  limits  of  ti  e city  is  9.5  miles. 


Honorable  H.  'iiffin  Teters  (2) 


February  26,  1943 


Section  8675  R.  h.  Missouri,  1939,  reads  as  follows: 


"Ihe  mayor  and  members  ol  the  city 
council  of  any  city  or  town  within 
any  special  road  district  thus  organ- 
ized, together  with  the  members  of 
the  county  court  of  tne  county  in 
which  said  district  is  located,  at 
a meeting  to  be  held  in  the  county 
court  room,  at  which  meeting  the 
presiding  judge  of  the  county  court 
shall  preside  and  the  county  clerk 
shall  act  as  clerk,  within  two  weeks 
after  the  voters  within  the  territory 
of  such  proposed  district  shall  adopt 
the  provisions  of  this  article,  shall , 
by  order  of  record  to  be  kept  by  the 
county  clerk,  appoint  a board  of  com- 
missioners composed  of  three  persons, 
designating  one  to  serve  for  three 
years,  one  for  two  years  and  one  for 
one  year,  and  in  February  every  year 
thereafter  one  commissioner  shall  be 
appointed  as  above  specified,  to  serve 
for  three  years;  all  such  commission- 
ers shall  be  resident  taxpayers  of 
the  district,  and  shall  serve  until 
their  successors  are  appointed  and 
qualified,  vacancies  to  be  filled  as 
original  appoli tments  are  made.  Resig- 
nations shall  be  to  the  county  clerk. 
Removal  from  the  district  shall  create 
a vacancy.  Such  commissioners,  before 
entering  upon  the  discharge  of  their 
duties,  shall  take  oath  of  office,  to 
be  administered  by  the  clerk  of  the 
county  court:  Provided,  that  where 
the  city  is  located  a greater  dis- 
tance than  ten  miles  from  the  meeting 
place  of  the  county  court,  the  mayor 
and  city  council  of  the  city  or  town 
within  the  road  district  for  which  com- 
missioners are  to  be  appointed,  may 
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make  a written  certificate  of  their 
choice  of  the  commissioner  or  commis- 
siorer8  to  be  appointed,  desiccating 
their  first,  second  and  third  choice 
ard  seal  the  same  and  transmit  it  to 
the  county  clerk  by  mail  or  by  special 
messenger  and-  the  choice  and  selection 
designated  in  such  certificate  shall  be 
given  the  same  consideration  as  though 
the  board  and  mayor  were  present  at  the 
meeting  of  the  court:  Provided,  that 
such  certificate  shall  be  given  over 
the  signature  of  the  mayor  or  acting 
mayor  attested  by  the  seal  of  the  city 
and  signature  of  the  city  clerk."  (under- 
scoring ours.) 


Under  the  above  section  the'  legislature  saw  fit  to 
say,  "provided,  that  where  the  city  is  located  a greater 
distance  then  ten  miles  from  the  meeting  place  of  the 
county  coart. " and  did  not  say,  where  the  business  dis- 
trict or  city  hall  is  located.  ±his  shows  that  it  was 
the  intention  of  the  legislature  that  the  distance  be- 
tween the  meeting  place  of  the  county  court  and  the  city 
Itself  must  be  more  than  ten  miles  before  the  mayor  and 
members  of  the  city  council  co  Id  designate  their  choice 
by  transmitting  it  to  the  county  clerk  by  mail. 

The  above  section  is  unambiguous  and  needs  no  con- 
struction. Since  it  sets  out  the  procedure  that  should 
be  followed,  only  that  procedure  should  be  followed.  (State 
ex  rel  Kansas  City  Power  & Light  Company  v.  Smith,  State 
Auditor,  111  S.  W.  (2d)  513.)  In  that  case  it  was  snecific- 
ally  held  that  the  expression  of  one  thing  in  the  statute 
is  the  exclusion  of  another.  Section  8675,  supra,  specific- 
ally status  that  the  city  must  be  a greater  distance  than 
ten  miles  from  the  meeting  place  of  tne  county  court.  There 
Is  no  mention  of  the  business  district  or  the  city  hall  in 
that  section.  The  courts.  In  construing  that  section,  could 
not  interpolate  the  words,  "business  district"  or  "city  hall. 
Such  a ruling  was  had  in  the  case  of  St.  Louis  hose  Company 
v.  Unemployment  Compensation  Commission,  et  al,  159  S.  W. 

(2d)  249,  pars.  2-4,  where  the  court  said: 


Honorable  11,  Tiffin  Teters 


(4)  February  26,  1943 


"In  order  to  sustain  the  commis- 
sion's contention  it  would  be  neces- 
sary for  us  to  substitute  the  term 
'farm  labor',  a narrower  classifica- 
tion, for  'agricultural  labor'  or  to 
write  into  the  law  that  only  such 
agricultural  labor  as  is  performed 
on  a farm  is  exempt.  This  we  may  not 
do.  In  view  of  the  commonly  under- 
stood meaning  of  the  term  the  legis- 
lature would  havo  included  such  a 
restriction  had  it  intended  one,  tor 
can  we  lm -ose  such  a restriction  through 
the  doctrine  of  strict  construction  of 
a tax  exemption  provision.  There  is  no 
ambiguity  here,  Where  there  is  no  am- 
biguity there  is  no  need  for  either  a 
liberal  or  strict  construction,  * *" 


Under  the  above  section,  it  is  mandatory  that  the 
members  of  the  town  board  meet  with  the  county  court 
within  two  weeks  after  the  voters  in  such  a district  shall 
adopt  the  provisions  of  *rticle  13,  Chapter  46  of  the  Re- 
vised statutes  of  -issouri,  1939,  At  the  meeting  in  the 
county  court  room  the  presiding  judge  shall  preside,  and 
the  county  clerk  shall  keep  a record.  At  this  meeting  the 
commissioners  for  the  ropid  district  shall  be  appointed, 
ore  for  tliree  years,  or.e  for  two  years,  and  or.e  for  one 
year.  The  same  procedure  as  for  original  appointment  is 
followed  when  vacancies  occur. 

When  the  meeting  of  the  county  court  for  the  city, 
town  or  village  officers  is  called,  the  city,  town  or 
village  officers  each  are  entitled  to  vote. 

It  was  so  held  in  the  cas<  of  State  ex  Inf,  holt, 
Pros.  Attorney,  ex  rel,  Jones  v,  hcyer,  12  S.  ...  (2d) 

489,  1.  c,  490,  where  the  court  said: 


"Respondent,  neyer,  contends  that 
under  section  10802,  R.  S.  1919, 
the  mayor  and  councilman  are  each 
entitled  to  cast  a vote  for  commis- 
sioner. 
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"Relator,  Jones,  contends  the  mayor 
and  councilmen  sit  as  one  member  of  the 
county  court  and  together  have  only  one 
vote,  and  that,  two  members  of  the  county 
court  having  voted  for  him,  he  thereby 
received  a majority  of  the  legal  votes 
cast. 

"These  contentions  call  for  a construc- 
tion of  section  10802,  * * * * 

"It  will  be  noted,  that,  on  the  assem- 
bling of  the  mayor,  the  members  of  the 
council,  and  members  of  the  county  court, 
the  meeting  is  declared  organized,  with 
the  presiding  Judge  as  the  presiding 
officer  and  the  county  clerk  as  clerk 
of  the  meeting.  They  do  not  meet  as 
officers  of  the  city  or  as  officers  of 
the  county.  They  meet  as  one  body,  for 
the  sole  purpose  of  appointing  the  com- 
missioners. Neither  the  city  council 
nor  the  county  court  has  any  control 
over  the  public  highways  within  the  dis- 
trict outside  of  the  corporate  limits  of 
the  city,  huch  control  is  lodged  ex- 
clusively with  the  board  of  commissioners. 
Section  10809,  R.  3.  1919. 

■a-  it  it  % a-  it 

"The  statute  no  more  limits  the  mayor 
and  members  of  the  council  to  one  vote 

than  it  limits  the  members  of  the  county 

court  to  one  vote.  ^0  doubt  the  law- 
makers assumed  the  members  of  the  meet- 
ing would  be  so  interested  in  the  welfare 
of  the  district  that  they  would  not  per- 
mit rivalry  between  the  county  court  and 
the  city  council  to  interfere  with  the 
honest  performance  of  their  duty.  Each 
member  of  the  meeting  is  authorized  to 
participate  in  the  appointment , and,  ab- 
sent a word  in  the  statute  to  the  cont- 
rary, we  must  hold  each  member  of  the 
meeting  to  have  a vote.  The  statute  so 
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remained  for  twenty  years  ar.d  until 
1915,  when  the  following  proviso  was 
added:  1 Provided  that  where  the  city 
la  located  a greater  dl stance  than 
ten  inlle3  from  the  meeting  ujace  of 
the  county  court;  the  mayor  and  city 
council  of  the  city  or  town  within  the 
road  district  for  which  commissioners 
are  to  be  appointed;  the  mayor  and  mem- 
bers of  the  city  council  may  make  a 
written  certificate  of  their  choice  of 
a commissioner  or  commissioners  to  be 
appointed,  designating  their  first, 
second  and  third  choice  and  seal  the 
same  and  transmit  it  to  the  county 
clerk  by  mail  or  by  special  messenger; 
and  the  choice  and  selection  desig- 
nated in  such  certificate  shall  be 
given  the  same  consideration  as  though 
the  boord  ar.d  mayor  were  present  at  the 
meeting  of  the  court:  Provided  that  such 
certificate  shall  be  given  over  the  sig- 
nature of  the  mayor  or  acting  mayor,  at- 
tested by  the  seal  of  the  city  and  sig- 
nature of  the  city  clerk.'  Laws  of  1915, 
p.  375. 

"It  is  clear  the  lawmakers  by  tt.ls  pro- 
viso  only  Ir tended  t£  relieve  the  mayor 
and  councilman  from  at  tending  the  meet- 
ing if  the  city  was  located  more  than  ten 
miles  from  the  meeting  -"lace.  By  the  pro- 
viso, the  city  is  not  authorized  to  make 
a written  certificate  of  its  choice,  but 
the  mayor  and  members  of  the  council  are 
authorized  to  3o  so.  Ahe  choice  desig- 
nated in  the  certificate  must  be  given  the 
same  consideration  as  ti ough  the  mayor  and 
members  of  the  council  were  present.  Ve 
have  ruled  the  statute  as  originally  en- 
acted authorized  each  member  of  the  meet- 
ing to  cast  a vote;  and,  if  the  choice 
designated  in  the  certificate  is  to  be 
given  the  same  consideration  as  though  a 
member  was  present  and  voting,  then  his 
choice  desit^nated  in  the  certificate  must 
be  counted  as  a vote  for  commissioner.  The 
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requirement  that  the  first . second,  and 
third  choice  be  de si mated  has  reference 
to  the  first  meeting  after  the  organiza- 
tion of  the  district,  ’-hen  three  com- 
missioners are  to  be  appointed,  There- 
after,  at  a meeting  for  the  appointment 
of  only  one  commissioner,  the  first  bal- 
lot might  not  result  In  an  appointment j 
if  so,  on  the  second  ballot  the  absent 
member's  second  choice  could  be  voted, 
and  so  as  to  his  third  choice,"  (Under- 
scoring ours.) 


Section  10802  R.  S.  Missouri,  1919,  is  now  Section 
8676  If.  »=>.  Missouri,  1939. 

The  court  In  the  above  case  described  how  the  meet- 
ing should  be  held,  and  that  the  members  of  the  city  were 
each  entitled  to  a vote,  and  were  not  confined  to  the 
city  casting  only  one  vote.  The  court  also,  in  the  above 
case,  in  passing  on  the  provision  that  the  town  board  may 
send  in  the  vote,  properly  certified  by  written  certiilcate, 
of  their  choice  for  road  commissioner,  or  road  commissioners, 
specifically  stated,  "it  is  clear  the  lawmakers  of  this  pro- 
viso only  intended  to  relieve  the  mayor  and  councilmen  from 
attending  the  meeting  if  the  city  was  located  more  than  ten 
miles  from  the  meeting  place." 

'ihe  Supreme  Court  of  this  State  has  not  passed  direct- 
ly on  the  method  of  determining  the  distance  as  is  set  out 
in  Section  8675,  supra.  However,  the  Federal  Court,  in 
determining  such  a Distance,  In  the  case  of  Evans  v.  United 
States,  261  F.  902,  1.  c.  904,  said! 


"Distance  is  to  be  measured  in  a straight 
line  in  a horizontal  plane,  unless  there 
is  a clear  indication  that  another  mode 
of  measurement  is  to  be  adopted.  9 Am. 

L Eng.  Encyc.  of  Law,  p.  614.  Distance 
is  a straight  line  along  the  horizontal 
plane  from  point  to  point.  It  is  mea- 
sured from  the  nearest  point  of  the  one 
place  to  the  nearest  point  of  the  other. 
i.8  C.  J.  1287." 
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Under  the  holding  In  the  above  case,  and  under  the 
unambiguous  words  in  section  8675,  supra.  It  can  only  be 
construed  that  it  refers  to  the  distance  from  the  place 
specifically  named  (the  meeting  place  of  the  county  court) 
to  the  nearest  point  in  the  city,  which  wo.ld  be  the  city 
limits. 


CONCLUSION 


It  i 8 , therefore,  the  opinion  of  this  department 
that  since  the  city  limits  of  the  city  mentioned  in  your 
request  is  only  9,5  miles  from  the  meeting  place  of  the 
county  court,  the  mayor  and  councilmen  of  the  city  must 
attend  the  meeting,  in  person,  for  the  appointment  of  a 
person  for  re-election  as  commissioner  of  the  special  road 
district.  Ihoy  cannot  make  a written  certificate  of  their 
choice  of  the  commissioner,  or  com>  issioners,  to  be  ap- 
pointed by  transmitting  it  to  the  county  clerk  by  mail, 
or  by  special  messenger. 


Respectfully  submitted 


ft.  J.  bu'RKE 

Assistant  Attorney  General 


APPROVED: 


ROY  jncKITTRICK 

Attorney  Gererel  of  iVtissouri 


Y.JbiR. 


COUNTY 

COLLECTOR: 


May  not  make  daily  reports  and  deposits  with 
county  treasurer  unless  authorized  by  statute 


Larch  5 , 1943 


Honorable  1 . Tiffin  Teters 
Jrrosocuting  attorney 
Jasper  County 
Carthage,  Missouri 


Dear  * r.  Teters: 


Under  date  of  I ebruary  20,  1943,  you  wrote  this 
office  requesting  an  opinion  ar  follows: 


”1  have  been  requested  by  the  County  Collector 
of  this  County  to  obtain  from  your  office  an 
opinion  ar  to  whether  or  not  the  County  Collec- 
tor may  make  dally  reports  and  payments  to  the 
County  Treasurer's  office,  filing  with  said  re- 
ports a detailed  statement  verified  by  affida- 
vit, the  same  as  on  the  monthly  reports. 


"Ly  ^ec.  11098,  R.  0.  Mo.  1939,  the  Collector 
is  to  ';iake  a report  before  the  fifth  day  of 
each  month  and  payment  before  the  fifteenth. 
Sec.  11103  provides  for  payment  also. 


"The  Collector  contemplates  in  addition  to  mak- 
ing a roport  and  daily  remittances  to  the  Trea- 
surer’s Office,  to  also  make  the  monthly  report 
statement,  which  would  be  compiled  from  the 
daily  reports. 


" lease  advise  if  you  know  any  reason  why  such 
dally  reports  should  not  be  made.  ” 


lion.  . Tiffin  fcters 
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In  your  letter  you  refer  to  Section  1109P  and 
Sect  ion  11103  B.  5.  To.,  19:- 9.  These  sections  of  the 
statutes  are  herein  set  out  and  are  respectively  ar.  fol- 
lows : 


” -very  county  collector  na  ex  officio  county 
collector,  excent  In  the  oity  of  ^t.  oouis, 
shall,  on  or  before  the  fifth  day  of  each 
month,  file  with  the  county  cleric  a detailed 
Statement,  verified  by  affidavit,  of  all 
state,  county,  school,  road  and  municipal  ta- 
xes, ad  of  all  lioenrea  by  him  collected 
during  the  preceding  month,  and  shall,  on  or 
before  the  fifteenth  day  of  the  month,  pay 
the  same,  less  his  commissions,  into  the 
state  and  county  treasuries,  respectively. 

It  shall  be  the  duty  of  the  county  clerk,  and 
is  hereby  required,  to  forward  immediate  l 
a certified  copy  of  such  detailed  statement 
to  the  Etate  a ditor,  who  shall  keep  an  ac- 
count of  the  state  taxes  v ith  the  collector.” 


'•--very  collector  o the  revenue  having  made 
settlement,  according  to  law,  of  county  re- 
venue by  him  collected  or  received,  shull  pay 
the  amount  1 ound  due  into  the  county  treasury, 
and  he  treasurer  shall  Tlve  him  durlioate  re- 
ceipts therefor,  one  of  which  shall  be  filed 
in  the  office  of  the  clerk  of  the  county 
court,  who  shall  -rant  him  full  quietus  under 
the  seal  of  the  court.” 


No  authority  has  been  found  which  would  justi- 
fy the  county  collector  in  makin~  daily  reports  and  pay- 
ments to  the  county  treasurer's  office  as  contemplated 
by  him. 


Kon.  H.  Tiffin  Teters 
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hlaroh  5, 


The  foregoing  sections  of  the  statute  do  not 
provide  for  payment  and  report  daily.  The  maxim. "ex- 
presslo  unius  ext  excluslo  Dlterlus" . is  applicable  to 
ntatut'es  prescribing  a method  of  doing  something. 

Keane  v.  -trodtman,  18  S.  W.  (2d}  896,  1.  c.  896: 


" * * * The  familiar  maxim  of  "expressio 

unius  eet  exolusio  alterlus"  may  also  be  in- 
voked, for  the  oaxim  ir  never  more  applicable 
than  in  the  construction  of  statutes. 
Whitehead  v.  Cape  henrj-  syndicate,  105  Va. 
433,  54  5 . J.  306;  Hackett  v.  Amsden,  56  Vt. 
201,  206;  Matter  of  Attorney  Seneral,  2 N. 

M.  49. 


"Certainly  where,  as  at  bar,  the  statute 
(section  8702}  limits  the  doing  of  a parti- 
cular thin**  to  a proscribed  manner,  it  neces- 
sarily includes  in  the  power  granted  the  ne- 
gative that  it  cannot  be  otherwise  done. 

This  is  the  generul  rule  as  to  the  applica- 
tion of  the  maxim.  ven  more  relevant  un- 
der the  foots  In  this  case  is  the  interpre- 
tation giv: n to  it  by  the  Kansas  City  Court 
of  Appeals  in  hougherty  v.  excelsior  Springs, 
110  .-o.  App,  623,  626,  85  -.  ■• . 112,  lie,  to 
this  effect:  'That  when  special  powers  are 
conferred,  or  where  a special  method  iB  pre- 
scribed foi  the  exeroise  ax^d  exeouti  n of  a 
power,*  that  exeroil  ' the  provi- 

sion of  the  maxim  * * and  * " forbids 
and  lenders  nugatory  the  doing  of  the  thing 
specified  except  in  the  particular  way  point- 
ed out."* 


Further,  in  this  connection  it  is  desired  to 


lion,  i 


Tiffin  feters 
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call  to  your  attention  that  the  General  .-.ssenbly  in  some 
instances  has  made  different  provisions  concerning  re- 
oorts  and  deposits  by  collector0.  Bection  11056  R.  S. 
Lo.,  1959,  authorizes  county  courts  in  counties  having 
a population  of  less  than  seventy-f ive  thousand  to  re- 
quire the  collector  to  rtake  daily  deposits  in  tho  coun- 
ty deooeitory.  feotion  13871  n.  Mo.,  1939,  requires 
the  collector  in  counties  in  which  there  is  a city  hav- 
ing a population  of  not  less  than  fifty  thousand  nor 
more  than  one  hundred  fifty  thousand  inhabitants  to  re- 
port daily  to  he  county  puditor. 


Lection  lo895  n.  5.  Mo.,  1959,  reauiree  the 
collectoi  in  counties  roving  a oonult  tion  of  rore  than 
eighty  thousand  and  less  than  one  hundred  fifty  thou- 
sand inhabitants  to  make  daily  reoorts  to  the  county 
auditor.  Section  13906  R.  S«  Mo.,  1939,  require*  th 
collector  in  counties  having  a population  of  not  less 
than  fifty  thousand  nor  more  than  one  I undred  fifty 
thousand  and  having  a total  tar.nble  wealth  of  tore  than 
fifty  million  dollars  to  make  daily  reports  to  the  coun- 
ty uudltor  and  to  deposit  daily  in  the  county  deposi- 
tory . 


these  sections  of  the  statutes  we  have  a 
legislative  inter  retatioh  of  Section  1109°  c.nd  11103, 
supra.  The  General  .ssenbly, in  making  tKosr-  other 
sections  of  the  statutes , clearly  shows  that  it  v.hf  the 
li  tentlon  of  the  legislature  that  action  llr9r  and  11105, 
supra,  are  mandatory,  nnd  that  the  collector  would  not  be 
authorized  unaer  those  seotionr  to  make  reports  and  de- 
posits in  any  other  manner. 


Legislative  interpretations  are  not  binding  up- 
on courts,  but  they  are  entitled  to  great  weight.  Morgan 
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v.  Je\  11  Constructiox  - . , ;1  ...  (j<3  J 08;;,  _.e. 

(341: 


"It  l£  ; ell  established  tJ  ut  u construction 
of  u s ututo  b ih  Legislature,  as  indicated 
by  the  lancut  o of  other  ui  subsequent  enact- 
ments, if.  entitled  to  consideration  as  an  aid 
to  interpreting  a statute*  L9  0.  J.  p*1003; 
~tate  ex  rel*  v.  ac’nmnn,  275  -A.  47,  54. 

....  513;  State  e>:  inf.  v.  Lo  ig-  ell 
bei  . , 31  ilo  • 451,  12  C • . ( /4 ; 

Lin,  1 .....  * 310,  175  0.  ,7, 

: t:  L • v.  ..  llson,  supi  a ; 

. i 1«  Oi  .,11  ilo  • 

. 13 , 105  . *10  . 


OChCLl  IC. 


Prom  he  foregoing  it  is  the  opinion  of  the 
writer  that  the  collector  of  Jasper  County  should  not 
make  dally  reports;  and  decoaits  with  the  treasurer  as 
oont  luted  ; hi  . If  the  present  istl  od  provided  by 
statute  for  malci  rts  and  is  by  the  collector 

is  not  satisfactory,  ’ t is  suggested  that  t)  moral 

Lssemblj  is  in  session  at  the  present  time  and  the  ut- 
ter of  am  aiding  u statute  ’.night  bo  presented  to  the  As- 
sembly. 


Kespeotf ally  su  uitted, 


...  ii.ov_D: 


•»*  -r-  .**»•/•  ,-»• 

.t  • • o . 4.0 f .Ah 

..sslstuut  -ttorney-Guneral 


HOY  McKITTlilW' 
attorney-0 enerul 


V/0  J : FS 


COUNTY  CLERK  : May  not  establish  branch  offices  unj^ss 

RECORDER  OF  DEEDS  : authorized  by  statute. 


June  17,  1943 


Hon.  H.  Tiffin  Tetera 
Prosecuting  Attorney 
Jasper  County 
C ar thage , Lisa our i 

Dear  Mr . Tetera: 

Under  date  'of  June  9,  1943,  you  wrote  this  office  request- 
ing an  opinion  as  follows: 

"The  county  recorder  and.  the  county  clerk 
both  maintain  a branch  office  and  conduct 
the  regular  business  in  the  city  of  Joplin 
in  Jasper  County  in  tho  Court  House  build- 
ing leased  there  and  in  view  of  the  recent 
controversy  regarding  the  establishment  of 
a branch  collector’s  office  in  Joplin,  the 
Chamber  of  Commerce  of  Carthage  and  their 
attorney,  the  county  clerk,  the  county  re- 
corder and  the  county  court  have  requested 
that  I obtain  from  your  of ice  an  opinion' 
as  to  whether  or  not  it  is  legal  for  the 
two  county  offices  to  maintain  branch  of- 
fices in  the  city  of  Joplin,  Jasper  County, 

Missouri,  located  seventeen  miles  from  the 
county  seat  of  Carthage,  the  sane  being  a 
city  of  over  40,000. 


"bectlon  13148  R.  S,  Missouri,  1939,  pro- 
vides for  the  maintenance  of  a recorder's 
office  at  the  seat  of  justice. 

"At  the  present  time  the  recorder  and  coun- 
ty clerk  both  appointed  the  same  woman  as  a 
aeputy . The  branch  office  in  Joplin  is  main- 
tained in  the  leased  court  house  building 
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there  ana  the  aeputy  is  paid  a salary 
for  being  deputy  county  recorder  and  de- 
puty county  clerk.  Lardage  licenses  are 
issued  by  the  deputy,  chattel  mortgages 
are  filed  in  t is  branch  office  on  the 
odd  minutes  in  order  not  to  conflict  with 
chattel  mortgages  filed  in  Carthage  on  ohe 
even  minutes  and  are  brought  back  to  Car- 
tilage each  day  and  posted  in  the  books  in 
the  main  office,  heal  Estate  mortgages 
are  accepted  there  with  the  understanding 
that  they  will  be  filed  for  record  at  the 
main  office  at  Cartnage  prior  to  the  open- 
in,,,  of  business  on  the  following  day.  All 
the  books  and  practically  all  the  work  is 
done  in  the  office  in  Carthage  with  the  ex- 
ception of  the  deputy  in  Joplin  receiving  the 
chattel  and  real  estate  mortgage  and  issuing 
marriage  licenses. 

"The  county  clerk  has  charge  of  the  regis- 
tration books  for  the  city  of  Joplin  and 
it  is  necessary  that  he  maintain  some  type 
of  office  in  Joplin  for  the  registration  of 
voters  in  the  city  of  Joplin  and  the  sa.e 
woman  who  is  deputy  recorder  is  also  deputy 
county  clerk  and  takes  care  of  the  registra- 
tion books  for  the  city  of  Joplin.  This  is 
all  the  deputy  county  c.erk  in  Joplin  does, 
taking  care  of  ana  looking  after  registra- 
tion books  for  the  city  of  Joplin. 

"The  county  court  appointed  the  same  woman 
to  fill  both  offices  as  an  economy  measure 
and  tills  wo.  an  could  easily  take  care  of  all 
work  in  that  office. 

" ill  you  please  advise  if  under  the  above 
statement  of  facts,  whether  the  recorder  of 
deeds  of  Jasper  County,  Missouri  and  the  county 
clerk  of  Jasper  County,  Missouri  have  a right 
to  maintain  a branch  office  in  the  city  of 
Joplin,  Jasper  County,  Missouri. '' 
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In  your  letter  you  mentioned,  lection  13143  R.  S.  Missouri 
1939,  which  directs  where  the  Recorder  of  Deeds  in  eacn  county 
shall  keep  his  office.  This  sect  on  is  as  follows: 


"‘The  recorder  shall  keep  his  office  at 
the  seat  of  justice,  and  the  county 
court  shall  provide  the  same  with  suit- 
able books,  in  woich  the  recorder  shall 
record  all  instruments  of  writing  auth- 
orized and  required  to  be  recorded.  If 
there  is  no  courthouse  or  otixer  suitable 
county  bulla ing  at  the  seat  of  justice, 
the  county  court  shall  provide  an  office 
for  the  recorder  at  any  other  place  In 
the  county  where  there  is  a courthouse 
and  courts  of  record  are  helu. " 


Also  lection  13703,  Article  4,  Chapter  1J0,  relating  to 
county  seats  provides  as  follows: 


"As  soon  as  the  court  house  and  jail 
shall  be  erected  and  the  circumstances 
of  the  county  will  permit,  the  county 
court  may  erect  all  necessary  fireproof 
buildings  for  the  preservation  of  the  re- 
cords of  the  county,  at  or  near  the  court 
house,  and  may  provide  the  means  therefor 
by  an  increase  of  taxation  as  provided  by  . 
section  11  of  article  X of  the  Constitution 
wbe n authorized  so  to  do  by  vote  of  two- 
thirds  of  the  qualified  voters  of  the  coun- 
ty voting  at  an  election  held  to  determine 
the  question,  which  election  shall  be  under 
the  same  conditions  ana  regulated  by  the 
provisions  of  the  present  statutes  relating 
to  the  erection  of  court  houses  and  jails." 


These  sections  of  the  statutes  definitely  fix^  that  the 
Recorder  of  heeds  shall  keep  his  office  at  the  seat  of  government 
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of  the  county  unless  there  is  no  suitable  buildin0  at  the  county 
seat.  The  section  is  general  in  its  application  ana  unless  there 
is  sune  special  legislation  that  woulu  authorize  the  establish- 
ment of  a branch  office  in  some  place  other  than  the  county  seat, 
the  rtecorder  of  Deeds  has  no  authority  for  having  a branch  office 
or  transact! .g  the  business  of  the  office  at  any  other  place. 

ihe  ileneral  Assembly  in  a few  Instances  has  authorized  the 
maintaining  of  a branch  office  of  the  necorurof  heeds  at  some 
place  other  than  the  county  seat.  For  example,  Section  15662 
authorizes  the  hecorder  of  Deeds  of  Jackson  County  to  maintain  an 
office  in  Kansas  City,  Lissouri. 

A careful  search  has  boon  maae  of  the  statutes  ana  no  law 
has  been  found  authorizing  the  Recorder  of  heeds  of  Jasper  county 
to  maintain  an  office  in  Joplin. 

In  x'egard  to  the  County  Clerk  maintaining  an  office  in 
Joplin,  your  attention  is  directed  to  hect  on  13711  which  requires 
courts  to  be  held  at  the  county  seat  and  reads  as  follows: 

"As  soon  as  convenient  buildings  for  the  holu- 
ing  of  courts  can  be  had  at  such  new  seat  of 
justice,  the  county  court  shall  notify  the  jud- 
ges of  the  several  courts  holuen  in  the  county, 
ana  all  such  courts  shall  thereafter  be  held  at 
the  place  so  selected." 

. ection  13293,  Article  1,  chapter  92,  it.  S.  L issouri,  19S9, 
provides  as  follows: 

"Kach  clerk  shall  keep  his  o fice  at  such  places 
as  the  cuirt  shall  direct,  not  to  be  more  than 
two  hundred  yards  from  the  courthouse  or  perman- 
ent place  oi  uolding  the  court  of  which  he  is 
clerk,  ana  shall  there  keep  the  records,  papers, 
seal  ana  property  belonging  t his  office  and 
transact  his  official  b siness." 

The  County  Court  is  required  to  meet  in  the  county  seat  ahd 
the  Clerk  is  required  to  maintain  his  office  ±ot  more  than  two 
hundred  yaras  from  the  place  of  holuing  court.  From  this  it  is 
apparent  the  Clerk  has  no  authority  unda?  these  general  statutes 
for  maintaining  an  office  at  any  other  place  than  the  county  seat, 
unless  some  special  legislation,  applying  only  to  counties  the 
size  of  Jasper  County,  exists.  Authority  is  given  to  the  county 
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courts.  In  certain  counties,  to  establish  a branch  office  of  the 
County  Clerk  In  places  other  than  the  county  seat  by  lection 
2486,  which  is  as  follows: 

"In  all  counties  in  t. is  state  now  contain- 
ing or  that  may  hereafter  contain  seventy- 
five  thousand  inhabitants  or  more,  and  where 
county  courts  are  now  or  may  hereafter  be 
held  at  more  places  than  one,  and  at  places 
other  than  the  county  seat,  said  courts  shall 
establish  a branch  county  clerk’s  o fice  at 
such  place,  where  all  the  records  and  proceed- 
ings at  such  place  shall  be  safely  kept  and 
preserved,  and  all  acts  done  anu  performed  at 
such  place  shall  have  the  same  force  anu  effect 
t s if  done  at  the  coirnty  seat." 

This  section  was  enacted  in  1387,  Laws  of  1887  page  157, 
and  prior  to  that  time  legislation  had  been  enacted  which  autho- 
rised the  holding  of  county  court,  in  counties  of  the  size  men- 
tioned in  such  section,  at  places  other  than  the  county  seat. 

This  section  s«  ems  to  have  been  intended  to  apply  in  Jackson 
County  where  authority  for  holding  county  court  at  Kansas  City 
had  previously  been  given. 

ho  law  has  been  found  wlch  authorizes  tne  county  co  rt  of 
Jasper  County  to  meet  at  Joplin  ana  your  letter  of  June  14,  1 43, 
conveys  the  I formation  that  the  county  court  of  Jasper  County 
qoc s not  meet  at  Joplin. 

The  county  court  not  being  authorized  to  meet  at  Joplin 
and  the  Comity  Clerk  being  required  to  maintain  his  office  where 
the  comity  court  holds  its  sessions,  no  authority  exists  for  the 
maintaining  of  a branch  office  in  Joplin  by  the  County  Clerk. 

In  your  request  you  state  that  it  is  necessary  that  the 
County  Clerk  malnta  n an  office  in  Joplin  because  of  his  uuties  in 
connection  wit  the  registration  of  voters.  Unquestionably , it  is 
a matter  of  great  c nvenience  to  the  inhabitants  of  the  City  of 
Joplin  to  have  a branch  office  of  the  County  Clerk  located  in  that 
city,  section  11969,  Article  20,  Chapter  76,  aeals  with  the  dutle 
of  C-unty  Clerks  in  connection  with  she  registration  of  voters  in 
cities  of  30,000  to  80,000  inhabitants  and  is  as  follows: 

"The  clerk  of  the  county  court  of  counties 
wherein  a city  or  cities  of  30,000  to  80,000 
inhabitants  are  located  shall  have  custody  of 
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and  keep  in  hl3  office  all  registration  books 
ana  affidavits.  The  county  clerk,  upon  exe- 
cution of  an  affidavit  in  the  fora  provided  by 
him  by  any  person  who  appears  at  his  office 
showing  him  to  be  a qualified  voter  of  the  city 
shall  register  such  person* s name  in  the  regis- 
tration books  of  the  proper  voting  precinct  or 
on  execution  of  affidavit  provided  by  him  show- 
ing th;  t a voter  has  moved  from  one  voting  pre- 
cinct to  another,  shall  transfer  the  name  of  any 
voter  who  appears  at  his  office  from  the  regis- 
tration book  to  the  registration  book  of  the 
proper  voting  precinct:  Provided,  whe re  a coun- 
ty clerk  ma In t a ns  more  than  one  office , v.  1 cii 
office  is  located  in  a cTty  within  said  county 
not.  tiie  count  scat  o T salu  county  saiu  regis- 
tration ma , be  made  b .■  affidavit  in~I'or.i  and 
...auner  provided  oy  said  "clerk,  i’lic  name  of- any 
qualifieu  v.ter  may  be  so  registered  or  trans- 
ferred by  the  county  clerk  on  any  day  of  the 
year  except  .undays  ana  holiuayc:  Provided,  how- 
ever, registrations  anu  transfers  must  be  made 
prior  to  the  25th  day  before  an  lection.  ihe 
county  clerk  sliall  act  as  clerk  of  the  board  of 
election  coi.imissioners  and  shall  send  out  such 
notices  and  do  sue  other  acts  in  conformity 
with  this  article  as  he  may  be  instructed  to  do 
by  saia  board.  The  county  clerk  shall  report 
to  the  board  of  election  commissioners  the  names 
of  all  persons  who  have  died  in  th6  city  reported 
to  him  by  registrar  of  vital  statistics  and  the 
names  of  ull  persons  reported  tu  him  by  the  cir- 
cuit clerk  of  porsons  residing  In  the  city  who 
have  become  disqualified  as  voters  by  reason  of 
conviction  of  crime  and  the  board  of  election 
commissioners  shil  strike  such  names  frcm  the 
registration  books.  The  county  clerk  snail  keep 
the  reports  of  the  registrar  of  vital  statistics 
and  of  the  circuit  clerk  on  file  as  public  re- 
cords.” (Inder  scoring  ours) 

The  underscored  portion  seems  to  have  been  enacted  for  the  benefit 
of  counties  where  tlie  sane  sitution  exists  as  in  Jasper  County, 
but  nothing  in  this  section  makes  it  necessary  lor  the  Clerk  to 
maintain  an  office  in  the  city  where  registration  of  voters  is 
required,  nor  does  it  furnish  authority  to  tne  County  Clerk  for 
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e stabile,  ins  cue!',  a branch  o„ flee. 

In  your  letter  of  June  14,  1943,  you  mention  th  t the 
Circuit  Court  meets  at  Joplin.  This  ie  by  reason  of  : ections 
2165  and  2190  R.  S.  Eisrouri,  1939,  but  no  mention  Is  made  of 
trie  cou'-ty  court. 

CONCLUSION 

The  Recorder  of  Deeds  and  the  County  Clerk  of  Jasper 
County  do  not  have  authority  to  establish  and  maintain  branch 
offices  in  the  City  of  Joplin  in  Jasper  County,  unless  such  auth' 
orlty  Is  given  by  statute  and  no  statutory  authority  has  been 
found  authorizing  the  maintaining  o.  such  branch  offices. 

Respectfully  submitted. 


V..  0.  JACKSON 

Assistant  Attorney  General 


APPROV. D: 


fckimick 

Attorney  General 

v;0J/mh 


SHtikluV  ’ S JEiSS: 


i'or  summoning  standing  jury;  for  summoning 
special  jury. 


November  8,  1943 


■ I A? 

Honorable  George  H#  Tatum 
Sheriff  of  Jasper  County 
Carthage,  Missouri 


FILED 


De-  r Sheriff  Tatum: 

Under  date  of  October  21,  1943  you  wrote  this  office 
requesting  an  opinion  as  follows: 

"In  regard  to  Seotion  13411  (R,S.  1929  * 

11788) , will  you  please  inform  me  how 
many  men  a standing  Jury  consists  of, 
and  what  fee  the  Sheriff  receives  for 
summoning  each  juror  over  that  amount. " 

There  is  herewith  enclosed  copy  of  an  opinion  previously 
written  in  this  office  by  Carl  C.  Abington,  Assistant 
Attorney  General,  to  Honorable  John  A.  Eversole,  ?rosecuting 
Attorney  of  Washington  County,  Missouri,  which  it  is  believed 
answers  a portion  of  your  question  concerning  a standing  jury. 

The  copy  of  opinion  enclosed  treats  the  petit  panel  as  the 
standing  jury  referred  to  in  Section  13411,  H.S.  Mo.  1939, 
which  was  Section  11739,  R.S.  Mo.  1929  and  not  Section  11738 
as  was  designated  in  your  letter. 

In  support  of  what  was  said  by  Mr.  Abington,  the  writer  has 
examined  nine  law  dictionaries  and  failed  to  find  any  defini- 
tion of  "standing  Jury".  The  types  of  Juries  commonly  men- 
tioned are  Grand,  Petit,  Common,  Speoial,  Sheriff’s  and 
Coroner's.  There  are  a few  other  t^ypes  of  extraordinary  Juries 
but  they  do  not  pertain  to  your  question.  The  petit  Jury 
panel  is  the  only  one  that  could  be  intended  by  the  words 
"standing  Jury",  for  it  is  summoned  to  serve  for  an  entire 
term  of  court,  unless  sooner  excused  by  the  Judge.  The  petit 
panel  is  ordinarily  composed  of  twonty-four  (Section  706,  R.S. 
Mo.  1939),  but  by  statute  it  could  be  made  to  consist  of  a 
greater  or  lesser  number.  In  this  connection  your  attention 
is  invited  to  Section  738,  R.S,  Mo.  1939,  which  is  a section 
of  the  statutes  applicable  in  oountles  having  a population  of 
not  less  than  sixty  thousand  nor  more  than  two  hundred  thousand 
inhabitants • 
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Jasper  County,  by  the  1940  census,  had  a population  of 
78,705  and  could  therefore  come  under  the  provisions  of  this 
section,  and  a petit  panel,  or  standing  Jury,  would  consist 
of  the  total  number  of  jurors  ordered  by  the  judges  of  the 
various  divisions  of  the  circuit  court  to  serve  for  a term  of 
court. 

In  regard  to  your  second  question  concerning  the  fee  which 
may  be  charged  for  summoning  of  jurors  in  excess  of  the  stand- 
ing or  petit  jury,  it  is  believed  that  this  is  governed  by  the 
following  provisions  in  Section  13411: 

" * # * * For  each  mile  actually  traveled 

in  serving  any  venire  summons,  writ,  sub- 
poena or  other  order  of  court  when  served 
more  than  five  miles  from  the  place  where 
the  court  is  held,  provided  that  such  mileage 
shall  not  be  charged  for  more  than  one  wit- 
ness subpoenaed  or  venire  summons  or  other 
writ  served  In  the  same  cause  on  the  same 
trip  »«>•••••#•#•••••  ,0.10 

For  executing  and  returning  a special  venire  . 
facias 2.00 

Under  these  fee  provisions  the  Sheriff  would  be  entitled 
to  charge  and  receive  ^2.00  for  the  special  venire  facias, 
whether  it  called  for  one  man  or  a doson  men,  plus  hie  mileage 
traveled  if  he  served  the  writ  more  than  five  miles  from  the 
place  of  holding  court.. 


Respectfully  submitted. 


?/.  0.  JACKSON 

Assistant  Attorney  General 


APPROVED: 


"^OYircKITTklCK  ■ 
Attorney  General 


WOJtml 

Enc. 


CIRCUIT  Cl sac: 
Compensation: 


Not  authorized  to  charge  and  retain  fee 
for  acting  as  custodian  of  funds  paid  into 
court . 


December  16,  1943 


Honorable  W.  H.  Tilson 
Cleric,  circuit  Court 
Maryville,  Missouri 


Dear  Mr.  Tilson: 


Under  date  of  November  27,  1943,  you  wrote  this  of- 
fice re  ,uestin0  an  opinion,  as  follows: 


"^re  the  Cirouit  Clerks  allowed  to  re- 
tain any  commission  on  funds  impounded 
in  their  hands  by  order  of  court,  await- 
ing final  disposition  and  order  for  the 
distribution  of  said  fund  to  the  parties 
entitled  to  same." 


The  question  you  ask  is  one  wnioh  is  difficult  to 
answer  and  a more  complete  statement  of  faots  would  have 
been  of  great  value  in  preparing  a reply. 

The  oompensution  of  the  clerk  of  the  circuit  oourt 
is  fixed  by  ceotion  1340U,  Hi  S.  Missouri,  1939,  and  con- 
sists of  aii  annual  salary  and  the  fees  earned  on  oases 
brought  to  the  county  on  change  of  venue  from  other  coun- 
ties. 


The  Constitution  of  Missouri,  Section  ti,  .rtiole  aIY, 
prohibits  increasing  the  compensation  of  any  officer  dur- 
ing the  term  for  which  he  shall  have  been  eleoted.  This 
applies  to  the  duties  of  the  offioe  unu  those  duties  whioh 
are  incident  to  the  performance  of  tne  official  duties. 
Little  River  Drainage  Diet.  v.  Lassater,  32b  Mo.  493,  1.  o. 
502: 
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".*ppellant  contends  that  Section  4573 
authorizes  an  increase  in  the  compensa- 
tion of  township  collectors  during,  their 
terms  of  office  anu,  hence,  violates  Sec- 
tion 8,  of  ^jrtiole  XIV,  of  the  Missouri 
Constitution,  which  provides  that  'the 
compensation  or  fees  of  no  state,  county 
or  municipal  officer  shall  be  increased 
during  his  term  of  office;  ...  * 
neither  county  collectors  nor  township 
collectors,  in  respect  to  their  services, 
in  collecting  the  taxes  of  drainage  dis- 
tricts, perform  any  of  the  duties  of  state, 
county  or  municipal  officers,  it  would  seem 
that  the  fixing  of  their  compensation  for 
rendering  such  services  to  drainage  dis- 
tricts is  not  controlled  by  Section  8, 
^article  XIV,  of  tne  Constitution. 

"The  constitutional  inhibition  only  ap- 
plies to  compensation  or  fees  of  officers 
for  performing  duties  incident  to  their 
offices  and  has  no  application  to  addi- 
tional duties  imposed  upon  such  officers 
not  ordinarily  incident  to  their  offices. 
(State  ex  rel.  McGrath  v.  bulker,  97  Mo. 
162,  10  8.  W.  475;  State  ex  rel.  Hickory 
County  v.  Cent,  121  Mo.  162,  25  3.  V.  924; 
State  ex  rel.  Linn  County  v.  ..dams,  172 
Mo.  1,  72  S.  W.  655;  State  ex  rel.  Harvey 
v.  Sheehan,  269  Mo.  421,  190  3.  to.  864; 
State  ex  rel.  ^evely  v.  Hackiaann,  500  Mo. 
59,  254  S.  W.  53;  State  ex 'rel.  Barrett  v. 
Boeckler  Lumber  Company,  o02  Mo.  187,  257 
S.  W.  458." 


It  would  appear  that  if  the  care  anu  custody  of  funds 
which  are  the  subject  of  litigation  is  one  of  the  duties  of 
the  clerk  or  is  incident  to  the  duties  of  the  clerk,  no  com- 
pensation could  be  ulloweu  for  this  service  as  it  would  con- 
flict with  the  provisions  of  Section  8,  Article  XIV,  of  the 
Constitution.  However,  if  that  service  would  not  be  one  of 
the  uuties  of  the  clerk,  it  might  be  possible  that  an  addi- 
tional fee  could  be  allowed.  No  Missouri  oases  have  been  * 
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found  touching  upon  tills  3Ubjeot.  However,  in  Vol.  11  of 
Corpus  Juris,  at  page  371,  par.  40,  is  founa  the  following: 


"If  there  is  a statute  authorizing  it, 
the  clerk  is  entitled  to  a commission 
on  funds  handled;  * * *.« 


In  support  of  this  statement  is  cited  the  Tennessee 
case  of  Louisville  & Nashville  R.  Co.  v.  Boswell,  104  Tenn. 
529,  56  S.  W.  117.  This  was  a condemnation  case  in  which 
the  value  fixed  for  the  condemned  lane  was  paid  into  court 
and  held  by  the  circuit  clerk.  The  Judge  awarded  the  clerk 
a fee  for  his  services  in  connection  with  the  fund.  On  a 
motion  to  retax  the  costs  the  3upx*eme  Court  of  Teiinessee 
ruled  that  the  cler*.  was  not  authorized  to  onurge  a fee  for 
a service  of  this  kind,  /rom  this  case  we  quote  at  length: 


"It  is  said  the  court  allowed  the  commis- 
sion under  section  6o91,  shannon's  Code, 
viz.:  'The  court  may  make  allowances  to 

the  clerk,  or  other  person  acting  as  trus- 
tee, receiver  or  commissioner  under  the 
appointment  of  the  court,  when  no  fees  are 
fixed  by  law. ' In  this  case  the  clerk  was 
not  acting  in  the  capacity  of  trustee,  re- 
ceiver, or  commissioner,  unuer  the  appoint- 
ment of  the  oourt,  when  he  received  this 
money,  but  he  received  it  as  clerk.  Sec- 
tion 1859,  Id.,  under  the  head  of  'Condem- 
nation Proceedings,*  provides,  viz.:  'If 
no  objection  is  made  to  the  report  it  is 
confirmed  by  the  oourt  and  the  lund  deoreed 
to  the  petitioner  upon  payment  to  the  de- 
fendants or  to  tne  clerk  for  their  use  of 
the  damages  assessed. ' So  that  it  is  ob- 
vious that  this  money  was  received  by  the 
defendant  in  error  In  his  capacity  as  clerk. 
The  contention  of  defendant  in  error  that 
the  payment  to  him  of  the  money  for  the  use 
of  the  defendant  makes  him  trustee  or  re- 
ceiver, without  formal  appointment  by  the 
court  so  as  to  entitle  him  to  the  commission, 
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Is  unsound.  But  It  Is  insisted  that,  in- 
dependent of  the  foregoin0  statute,  the 
allowance  of  said  commission  was  within 
the  discretion  of  the  oourt,  under  seotion 
4962,  Id.,  viz.:  \.nd  if  any  case  shall 
occur  not  directly  or  by  fair  implication 
embraced  in  the  express  provisions  of  the 
law  the  oourt  may  make  such  disposition 
of  the  costs  as  in  its  sound  discretion 
may  seem  ri0ht . ' It  will  be  observed  that 
this  seotion  has  reference  to  the  disposi- 
tion of  costs.  In  construing  tnis  section 
in  Perkins  v.  State,  9 Baxt.  2,  this  court 
3aid,  viz.:  'This  section  only  authorizes 
the  oourt  to  exercise  its  discretion  in 
adjudging  costs,  as  between  the  parties, 
which  have  already  accrued,  if  any  case 
should  occur  wnere  cue  law  has  not  directed 
how  tney  shall  be  adjudged,  but  confers  no 
power  to  allow  costs  to  officers,  wnich  the 
law  has  not  allowed. * The  law  has  nowhere 
allowed  the  clerk  a commission  in  such  a 
case,  us  part  of  the  costs;  anu  the  oourt, 
under  this  section,  has  no  discretion  to 
allow  it.  ^a  said  by  this  court  in  Mooneys 
v.  State,  2 Yerg.  578:  'Costs  are  created 
by  statute.  Unless  there  be  some  law  to 
authorize  it,  the  court  cannot  ex  officio 
give  oosts  against  any  one. ' The  motion  to 
retax  is  sustained,  and  the  commission  is 
disallowed." 


From  the  statement  in  Corpus  Juris  and  from  tne  Boswell 
case,  supra,  it  is  the  conclusion  of  the  writer  that  the  cus- 
tody by  the  circuit  clerk  of  money  which  is  the  subjeot  of 
litigation  anu  to  be  uisbursed  upon  the  oi’der  of  the  oirouit 
court  would  be  one  of  the  duties  incident  to  his  office,  and 
for  which  no  fee  could  be  retained  by  the  clerk,  beoause  any 
such  retention  of  fees  would  be  in  conflict  with  the  provi- 
sions of  3eotion  8,  .article  XIV,  of  the  Constitution  and  .lec- 
tion 15408,  ii.  3.  Missouri,  1959. 

Continuing  the  discussion  further,  by  tne  provisions  of 
section  15456,  d.  3.  Missouri,  19o9,  the  clerk  of  the  circuit 
oourt  is  required  to  oharge,  collect  and  turn  in  all  fees 
which  may  be  properly  chargeable  for  his  services.  The  follow- 
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ing  brief  excerpt  is  taken  from  Section  13436: 


H * * * „Jid  monthly,  such  o larks  shall 
pay  into  the  county  treasury  the  auount 
of  all  fees  collected  by  virtue  of  his 
office  and  every  clerk  shall  be  liable 
on  his  official  bond  for  all  fees  col- 
lected by  law.  * * * " 


Sections  13407,  1^409  and  13410,  K.  S.  Missouri,  1939, 
prescribe  the  fees  which  the  clerk  must  cnurge,  collect  and 
aocount  for.  n careful  examination  of  these  seotions  reveals 
that  there  is  no  charge  authorized  to  be  made  by  the  clerk 
for  his  services  as  custodian  of  funds. 

The  law  is  well  settled  that  unless  compensation  is 
provided  by  statute,  no  compensation  may  be  allowed.  Noda- 
way County  v.  Kidder,  129  S.  YU  l 2d)  857,  1.  o.  860: 


"The  general  ru^e  that  the  rendition 
of  services  by  a public  officer  is  deeued 
to  be  gratuitous,  unless  a compensation 
therefor  is  provided  by  statute.  If  the 
statute  provides  compensation  in  a par- 
ticular mode  or  manner,  then  the  officer 
is  confined  to  that  manner  and  is  entitled 
to  no  other  or  further  compensation  or  to 
any  different  mode  of  securing  same,  guoh 
statutes,  too  must  be  strictly  construed 
as  against  the  officer.  State  ox  rel. 

Evans  v.  Gordon,  245  Mo.  12,  28,  149  S.  w. 
638;  King  v.  aiverland  Levee  Diet.,  218 
MO.  App.  490,  493,  279  S.  W.  195,  196; 

State  ex  rel.  Wea eking  v.  McCracken,  60 
MO.  App.  650,  656. 

"It  is  well  established  that  a publio  of- 
ficer olalming  compensation  for  official 
duties  performed  must  point  out  the  statute 
authorizing  such  payment.  State  ex  rel. 

Buder  v.  Hackmann,  305  Mo.  342,  265  S.  V/. 

532  , 534;  State  ex  rel.  Linn  County  v.  adorns, 
172  Mo.  1,  7,  72  S.  W.  655;  Williams  v. 
Chariton  County,  85  Mo.  645." 
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ooNoLUoION 


It  is  the  opinion  o£  the  writer  that  no  lee  way  be 
charged  or  retained  by  tne  derlc  ol’  tne  circuit  oourt  for 
the  handling  oi‘  lunds  impounded  in  his  hands  by  order  of 
court,  awaiting  order  or  distribution  by  the  oourt. 


iiespeotf  ully  submitted 


V.  0 . J^OKHOM 

Assistant  Attorney  General 


iJPPHOV^D: 


ROTIdcKlTTRTCK 
Attorney  General 
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ROADS  AKD  BRIDGES:  Township  hoard  cannot  lease  road 

machinery  belonging  to  road  district 
to  be  used  outside  of  the  road  dis- 
trict in  the  township,  under  township 
organization. 


January  5,  1943 


i onoratle  D.  I),  Thomas,  Jr. 
Prosecuting  Attorney 
Carroll  county 
Carrollton,  Missouri 


Dear  Sirs 


•<e  arc  in  receipt  of  your  request  for  an  opinion, 
under  cate  of  January  2,  1943,  which  reads  as  follows: 


"Your  opinion  is  requested  upon  the 
following: 

"Does  a j own ship  noard  have  the  right 
to  lease  its  road  machinery  (in  this 
case  a caterpillar  tractor)  to  an 
individual,  who  proposes  to  use  it 
on  some  construction  project,  in 
which  the  Township  is  not  even  re- 
motely connected  or  interested? 

"The  facts  briefly  are  as  follows: 
two  members  of  a Township  Loard  in 
this  County,  without  even  consulting 
the  other  member  lease  a valuable 
tractor  to  an  individual,  who  has 
taken  it  to  some  place  in  South 
Missouri,  for  use  on  a road  project. 
There  was  no  written  contract  entered 
into  between  the  township  and  lessee, 
and  no  record  of  the  transaction  was 
made  in  any  minutes. 
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"1  have  given  it  as  my  opinion, 
that  the  "board  members  acted  wholly 
without  authority.  The  statute 
(Section  t£18.  H.  S.  ho.  1939)  pro- 
vides that  the  tools  of  a district 
should  cot  be  loaned  to  any  one  ex- 
cept persons  doing  free  work  upon 
the  roads  of  the  district.  1 can 
find  no  authority,  statxilory  or  other- 
wise, for  the  action  of  the  hoard. 

"If  it  is  your  opinion  that  the  leas- 
ing of  the  equipment  was  improper,  I 
then  ask  that  you  advise  me  who  should 
institute  an  action  to  recover  the 
machinery,  provided  the  lessee  re- 
fuses to  surrender  it  and  the  lownship 
board  refuses  to  attempt  to  get  it  back 
until  the  alleged  rental  period  haa  ex- 
pired. Also,  what  form  of  action  should 
be  instituted." 


In  answering  the  above  request,  and  since  you  use 
Section  8818  h,  o.  Missouri,  1939,  therein,  we  are  pre- 
suming that  the  road  district  is  a road  district  provided 
for  under  Article  17,  Chapter  46,  K.  •*.  Aissourl,  1939, 
which  applies  to  common  road  districts,  in  counties  under 
township  organization,  and  not  to  Article  18,  chapter  46, 
h.  ucissouri,  1939,  which  applies  to  special  road  dis- 
tricts and  benefit  assessments  in  counties  under  township 
organization. 

Section  3813  h.  S.  Missouri,  1939,  reads  as  follows: 


"All  road  laws  of  this  state  shall 
apply  to  counties  under  township 
organization,  unless  by  their  t~rms 
limited  to  counties  not  under  township 
or  ,ar  ization,  or  ir.  conflict  with  the 
provisions  of  this  lav/." 
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Under  this  section  the  gereral  roaci  law  of  all  counties 
applies,  unless  ti.e  counties  are  limited  to  counties 
under  township  orgarizatior , or  Gre  in  conflict  with  the 
provisions  applicable  to  road  districts  under  township 
organization* 

Under  lection  8814  h.  S.  . dssouri,  1939,  the  town- 
ship board  of  directors  form  road  Districts  and  appoint 
road  overseers,  where,  under  the  general  road  law,  which 
applies  to  counties  rot  uncer  township  organization,  the 
county  court  defines  tho  road  districts  and  appoints  the 
road  overseers* 

Section  6818,  supra,  to  which  you  refer  in  your 
request,  reads  as  follows: 


"The  overseer  shall  not  employ 
any  member  of  the  township  board 
nor  enter  into  any  contract  for 
road  work,  material,  tools,  teams, 
nor  purchase  any  machinery  or  ma- 
terial for  the  use  of  the  road  dis- 
trict from  any  member  of  the  board 
or  a member  of  his  own  family,  either 
directly  or  indirectly,  nor  in  any 
way  use  the  funds  of  the  district  so 
as  to  become  the  beneficiary  in  the 
disbursement  of  the  same*  The  tools 
of  the  district  shall  rot  be  loaned 
to  any  person,  except  persons  doing 
free  work  upon  the  roads  of  the  dis- 
trict • 


Under  the  above  section  the  overseer  is  empowered 
to  loan  the  tools  of  the  district,  but  nothing  is  said 
in  regard  to  the  machinery*  This  section  provides  that 


Honorable  D,  D.  Thomas,  Jr 


4-  January  b,  1943 


the  overseer  shall  not  enter  Into  any  contract  for  road 
work,  material,  tools,  teams,  or  purchase  any  machinery 
or  materials  either  from  members  of  the  township  board 
or  a member  of  his  family,  directly  or  indirectly.  It 
mentions  therein  machirery  and  tools  as  a different  class 
of  property,  but  only  mentions  that  the  tools  shall  not 
be  loaned  to  any  person  except  to  persons  doing  free 
work  upon  the  roads  of  the  district.  This  is  an  express 
prohibition,  and  impliecly  by  act  of  law,  as  hereinafter 
set  out,  prohibits  the  loaning'  or  leasing  of  machinery 
such  as  a tractor. 

The  powers  of  township  boards  are  sot  out  in  Sec- 
tion 13933  h.  S,  Missouri,  1939,  which  re'ds  as  follows: 


".each  township,  as  a body  corporate, 
shall  have  power  and  capacity*  *irst, 
to  sue  and  be  3ued,  in  the  manner  pro- 
vided by  the  laws  of  this  state;  second, 
to  purchase  and  hold  real  estate  within 
its  own  limits  for  the  use  of  its  in- 
habitants, subject  to  the  rower  of  the 
general  assembly;  third,  to  make  such 
contracts,  purchase  and  hold  personal 
property,  and  so  much  -thereof  as  may  be 
necessary  to  the  exercise  of  its  coroo- 
rate  or  administrative  powers;  fourth, 
to  make  such  orders  for  the  disposition, 
regulation  or  use  of  its  corporate 
property  as  may  be  conducive  to  the 
interest  of  the  inhabitants  thereof; 
fifth,  to  purchase  at  any  public  sale, 
for  the  use  of  said  township,  any  real 
estate  which  may  be  necessary  to  secure 
any  debt  to  said  township,  or  the  in- 
habitants thereof,  in  their  corporate 
capacity,  and  to  dispose  of  the  same," 
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Also,  section  13934  1 . 3.  issouri,  1959, soecif ically 
forbids  any  other  act,  except  those  that  are  set  out  In 
Section  13935,  supra,  section  13934,  supra,  reads  as 
follows : 


"l.o  township  shall  p ssess  any  cor- 
porate powers,  except  such  as  are 
enumerated  or  gilar  tea  by  this  chapter, 
or  shall  be  specially  given  by  law, 
or  shall  be  necessary  to  the  exercise 
of  the  power 8 so  enumerated  or  granted. " 


In  a careful  research  of  Section  13933,  supra,  we 
fall  to  find  any  authority  for  the  township  board  to 
loan  machinery  to  £e  used  by  a person  outside  of  the 
road  district,  lownship  boards  can  only  perform  those 
duties  authorized  by  statute  in  the  same  mar’er  as  duties 
authorized  by  members  of  the  county  court. 

In  the  case  of  Jensen  v.  llson  Tp,,  Gentry  bounty, 
145  S.  rV.  2d  372,  the  court,  in  stating  this  rule,  said, 
in  pars.  3-5: 


w * * if  A township  board  functions 
not  as  a court  of  broad  jurisdiction 
but  as  the  agent  of  the  township  with 
limited  authority.  Consequently,  it 
is  even  more  essential  that  its  au- 
thority be  exercised  in  strict  com- 
pliance with  the  powers  granted  to  it. 
Such  a board  comes  under  the  same  rule 
as  a county  court.  A county  court  is 
only  the  agent  of  the  county  with  r,o 
powers  except  those  granted  and  limited 
by  law,  and  like  all  other  agents,  it 
must  pursue  its  authority  and  act  with- 
in the  scope  of  its  powers.  State  ex 
rel.  v'ir.cy,  etc.,  ny.  oo.  v.  -.arris, 

96  . o.  29,  8 S.  W.  794.  ****** 
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In  your  request  you  also  ask  vrhat  form  of  action 
should  be  instituted.  You  also  stat~  that  the  torrnship 
board  may  refuse  to  get  tbe  tractor  back  until  the 
alleged  rental  neriod  has  expired.  If  such  is  the  case, 
the  taxpayers  of  the  district  may,  after  proper  demand 
upon  the  township  board,  bring  an  action  in  replevin  to 
recover  the  tractor  ard  set  up  in  the  petition  their 
special  interest  as  taxpayers  in  the  ownership  of  the 
tractor.  It  was  so  held  in  the  case  of  Smith  v,  Hendrick 
136  S.  ...  (2d)  449,  pars.  4-6,  where  the  court  said: 

"It  is  a familiar  principle  of 
equity  that  if  A.  has  a cause  of 
action  at  law,  which  he  alone  can 
assert,  but  ir  which  L.  has  an 
interest,  and  A.  refuses  to  bring 
the  suit  at  law,  L,,  by  alleging  a 
• proper  demand  and  a refusal  of  A. 

to  brihg  the  suit,  can  successful- 
ly maintain  an  action  in  equity  to 
recover  for  A.,  because  fc,  is  in- 
terested ir.  the  recovery  and  it  is 
A.' s duty  to  bring  the  suit. 

"There  are  a number  of  such  cases 
in  this  and  other  states  relating 
to  corporate  actions  where  the  di- 
rectors of  a corporation  have  wasted 
the  assets  and  refused  to  sue  in  the 
name  of  and  for  the  corporation.  *ny 
stocknolder  in  tie  corporation,  on 
behalf  of  himself  and  the  other  stock- 
holders, can  maintain  the  suit  for  the 
benefit  of  the  corporation,  Hannerty 
v.  Standard  Theater  Co.,  109  Mo.  297, 

19  o.  ■•'.  82,  ar.d  numerous  cases  follow- 
ing it.  On  the  same  principle,  a tax- 
payer in  a public  corporation  can,  in 
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a proper  case,  bring  such  a suit 
on  behalf  of  himself  and  other  tax- 
payers to  recover  on  behalf  of  the 
corporatioi  . ibis  has  been  repeatedly 
decided  by  the  Missouri  courts,'1 


Section  4483  K,  s.  lissouri,  1939,  partially  reads 
as  follows* 


"If  any  member  of  any  town  or  city 
council,  or  of  any  county  court  or 
commission  or  body  charged  with  the 
administration  or  management  of  the 
affairs  of  any  county,  or  any  ex- 
ecutive officer  or  member  of  any 
executive  department  of  ary  cit?; , 
town  or  county  in  this  state,  or 
any  member  of  any  board  or  corroission 
charged  with  the  administration  or 
management  of  any  charity  or  fund 
of  a public  nature,  by  whatever  name 
the  same  may  be  called,  shall  know- 
ingly and  without  authority  of  law 
vote  for  the  appropriation,  disposi- 
tion or  disbursement  of  any  money 
or  property  belonging  to  any  such 
city,  town-,  county,  charity  or  fund, 
or  any  subdivision  of  any  such  city, 
town  or  county,  to  any  use  or  purpose 
other  than  the  specific  use  or  purpose 
for  which  the  same  was  devised,  appro- 
priated and  collected,  or  authorised 
to  be  collected  by  law,  or  shall  know- 
ingly aid,  advise  or  promote  the  ap- 
propriation, disbursement  or  disposi- 
tion of  any  such  money  or  property, 
for  any  purpose  not  directed  and  war- 
ranted by  law,  and  such  illegal  ap- 
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propriatlon  ,dlsburae  ent  or  dis- 
position be  in  fact  effected,  every 
person  so  offending  a airst  the  pro- 
visions of  this  section  shall  be 
dee  ed  and  taker  to  have  feloniously  ' 
embezzled  and  converted  to  his  own  use 
such  money  or  property;  * * * . " 

(Underscoring  ours.) 


Thi3  section  specifically  states: 


n * * * any  executive  officer  or 
member  of  any  executive  department 
of  ary  city,  town  or  county  in  this 
stste,  * * * * or  any  subdivision 
of  any  such  city,  town  or  county, 
to  ary  use  or  puroose  other  than 
the  specific  use  or  purpose  for 
which  the  same  was  devised,  * *- 
shall  knowingly  aid,  advise  or  oro- 
mote  the  appropriation,  disbursement 
or  disposition  of  any  such  money  or 
property,  for  ary  purpose  not  di- 
rected and  warrarted  by  law,  * *■ 

shall  be  deemed  arc-  taken  to  have 
feloniously  embezzled  and  converted 
to  his  own  use  such  money  or  proper- 
ty; . " 


Under  the  above  partial  section,  4483,  suora,  a 
criminal  action  may  bo  commenced  for  the  unlawful  un- 
authorized dis* ursement  and  disposition  of  the  tractor. 
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It  is,  therefore,  the  opinion  of  tills  depart  ert 
that  the  township  board  of  Carroll  county,  i.>issoiiri,  is 
not  authorized  to  lease  a tractor  belonging  to  the  town- 
ship to  an  individual  who  has  taken  it  to  some  place  in 
South  ! issouri  on  a road  project. 

It  is  further  the  opinion  of  tnla  depart  er.t  that 
if  the  township  board  refuses  to  bring  ar.  action  to  re- 
cover the  tractor,  then  the  taxpayers  may  bring  an  action 
fco  replevin  the  tractor,  in  which  they  have  a srecial 
ir  terest,  by  first  making  a demand  on  the  township  board 
to  so  act,  and  upon  refusal  of  the  board,  to  bring  an 
action  In  tire  name  of  one  or  more  taxpayers. 


Respectfully  submitted 


AI'  KOVfcDt 


W.  J.  BURKL 

Assistant  Attorney  General 


ROT  kcKlTTRlCK 

Attorney  General  of  Missouri 
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CONSTITUTIONAL  LAV*  s 


A ana-nan ts  to.  legislative  acts  must  conform 
to  one  original  purpose  of  th«  act, under 
u‘t.  XV,  Sac.  25,  Constitution  of  Missouri. 


February  11,  1943. 


Honorable  Hurray  E.  Thompson 
House  of  Representatives 
Jefferson  City,  Missouri 


£ 


hear  r.  Thompson: 


The  Attorney- Ceneral  wishes  to  acknowledge 
receipt  of  your  letter  of  February  10th  in  which  you  request 
an  opinion  of  this  department.  Your  request,  omitting 
caption  and  signature,  is  as  follows: 

"Enclosed  is  a copy  of  House  Hill  No. 

67  and  your  attention  is  particularly 
directed  to  the  title.  Some  members 
desire  to  offer  an  amendment  to  this 
bill  increasing  the  license  fees  on 
motor  trucks  which  is  now  covered  in 
Section  8369  of  the  itevised  Statutes 
of  Missouri,  1939. 

"Villi  you  kindly  give  rue  an  opinion 
as  to  whether  or  not  such  an  amendment 
would  change  the  original  purpose  of 
the  enclosed  bill  in  violating  Article 
4,  lection  25  of  the  Missouri  Constitu- 
tion.” 

The  request  in  this  case  is  based  on  an  interpre- 
tation of  Article  IV,  Section  25,  of  the  Constitution  of  the 
_>tato  of  Missouri,  and  consequently  we  11  cite  such  provision, 
as  follows: 


"No  law  shall  be  passed  except  by  bill, 
anu  no  bill  shall  be  so  amended  in  its 
passage  through  either  house  as  to  change 
its  original  purp<E  e." 
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As  stated  in  your  request,  the  particular  part 
of  House  bill  67  w-*ich  is  in  question,  is  the  title.  Con- 
sequently, we  will  cite  the  title  of  such  act,  as  follows: 

”An  Act  to  amend  Article  1 of  Chapter 
45,  of  the  Revised  Statutes  of  Misaouri, 

1939,  relating  to  the  regulations  and 
license  foes  of  motor  vehicles  by  re- 
pealing Section  8405  relating  to  the 
regulations  as  to  width,  height  and 
length  of  motor  drawn  or  propelled  ve- 
hicles and  by  enacting  a new  section  in 
lieu  thereof  relating  to  the  same  sub- 
ject, to  be  known  as  Section  8405;  and 
further  amending  the  said  article  by 
repealing  Section  8406  relating  to  the 
regulations  as  to  weight  of  motor  drawn 
or  x^ropelled  vehicles  or  combinations 
thereof  and  by  enacting  a new  section 
in  lieu  thereof  relating  to  the  same 
subject,  to  be  known  as  Section  8406; 
with  an  emergency  clause." 

1’his  title  clearly  provides  that  House  Bill  Ho.  67  is  a measure 
intended  to  regulate  the  width,  height  and  length  of  motor 
drawn  or  propelled  vehicles  ana  is  intended  to  repeal  Sections 
8405  and  8406  of  the  Revised  Statutes  of  Missouri  for  1939. 
These  two  sections  regulate  the  width,  height, length  and  weight 
of  motor  vehicles  in  the  State  of  Missouri,  and  it  is  clearly 
the  intention  of  the  framers  of  House  Bill  No.  67  that  such 
House  3111  is  an  act  to  repeal  such  sections  and  is  not  an 
act  for  the  purpose  of  licensing  motor  vehicles. 

Section  8369,  R.  3.  Mo.,  1939,  is  a section  entitled 
"Registration  of  owners  - fees,"  and  provides  for  the  different 
amounts  to  be  paid  for  licenses  for  different  typos  of  motor 
propelled  vehicles.  In  other  words,  it  would  appear  that 
Sections  8405  and  3406  of  the  Revised  Statutes  are  regulatory 
measures  and  that  Section  8369  of  the  Revised  Statutes  is  a 
revenue  measure.  All  of  these  sections  of  the  statutes  are 
contained  in  Article  1,  Chapter  45,  R.  S.  no.  1939,  but  we  do 
not  feel  that  an  amendment  increasing  the  license  fees  of 
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motor  trucks,  which  is  now  covered  in  Section  8369,  .1.  S. 
iuo*  1939,  would  bo  within  the  original  purpose  of  douse  Bill 
No*  67  as  evidenced  by  the  title  . 

Ixi  State  ex  rel.  cCaffery  et  al.  v.  l.ason,  155 
iio*  486,  1.  c*  502,  vre  find  the  following  language: 

"Kissing  now  to  other  sections  of 
article  4 of  the  Constiution  said  to 
have  been  violated  in  the  passage  of 
the  Nesbit  law*  Ve  look  at  section 
25  which  provides  that:  *Uo  law  shall 
be  passed  except  by  bill,  and  no  bill 
shall  be  so  amended  in  its  passage 
through  either  houso  as  to  change  its 
original  purpose.'  This  purpose  moans 
the  general  purpose  of  the  bill,  not 
the  more  details  through  which  and  by 
which  that  purpose  is  manifested  and 
effectuated,  ’ore  this  otherwise,  it 
is  easy  to  see  that  the  process  of 
legislation  would  be  seriously  hampered 
and  embarrassed  by  overy  amendment 
which  might  be  offered,  however  germane 
it  might  be  to  the  idea  as  formulated 
in  the  first  draft  of  the  bill.  In 
addition  to  that,  section  25  must  be 
considered  in  connection  with  section 
37  aforesaid,  and  Inasmuch  as  no  protest 
was  offered  based  on  the  prohibition  of 
section  25  in  relation  to  substitution, 
omission  or  insertion,  which  aro  but 
other  forma  of  amendment,  it  must  needs 
follow  that  in  contemplation  of  law  no 
unwarranted  substitution,  otc.,  occurred 
ponding  the  passage  of  the  bill." 

e feel  that  applying  the  rules  laid  down  in  this 
case  that  an  amendment  of  the  kind  contemplated  would  change 
the  purpose  of  House  Bill  No.  67  and  would  not  change  the  mere 
details  tixrough  which  and  by  which  the  general  purpose  is 
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manifested  and  effectuated. 

Therefore,  it  is  the  opinion  of  this  Department 
that  an  amendment  to  House  3111  Ho.  67,  as  offered,  increas- 
ing the  license  fees  on  motor  trucks,  would  change  the  origi- 
nal purpoe  e of  such  bill  ana  would  be  in  violation  of  Article 
IV,  taction  25,  of  the  Missouri  Constitution. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney-General 


APPROVED: 


ROY  JacKIf  TRICK 
Attorney-General 
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cdlJNTY  COURTS:  Court  may  issue  warrants  on  funds 

ROAD  BOND  TAX  FUNDS:  anticipated  from  taxes  authorized  by 

a bond  issue;  constitutionality  of 
Section  13763;  special  road  districts 
may  not  expend  any  of  such  funds;  manner 
of  determining  the  amount  of  anticipated 
revenue  from  such  taxes. 

-arch  23,  1943 


^r . W.  L.  Thompson 
County  Clerx 
Lewis  Cotin ty 
Monticello,  Missouri 


Dear  Sir: 


FULED I 


A‘his  is  in  reply  to  yours  of  recent  date,  wherein 
you  submitted  the  following: 


t,A3  provided  by  section  13763  R.  S.  Mo. 

1939,  the  County  Court  of  Lewis  County 
called  an  election  to  be  held  on  arch 
10th,  1943.  This  order  was  made  after 
the  petition  required  had  been  filed, 
and  the  order  called  for  a 10  cent  levy 
on  each  $100.00  valuation  for  a period 
of  10  years.  The  proposition  carried  by 
a vote  of  over  two  thirds  majority  of  the 
qualified  voters  voting  at  said  election. 

"I  would  like  for  you  to  furnish  me  an 
opinion  on  the  following  questions: 

"(1)  Can  the  County  Court  issue  warrants 
on  this  anticipated  fund  after  it  is  spread 
of  record  at  the  May  Tern' 

"(2)  Do  you  consider  this  constitutional 
(taking  for  granted  that  all  matters  con- 
cerned with  the  election  were  in  due  fora? 

"(3)  Would  the  Special  Road  Districts  in 
the  County  receive  any  of  the  money  derived 
from  this  levy? 

♦ "(4)  Who  would  determine  the  amount  of  anti- 

cipated revenue  to  issue  warrants  against? 
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n(5)  How  would  the  amount  of  ar.tici- 
pated  revenue  "be  arrived  at?" 


Section  13763,  to  which  you  refer  in  your  lotter, 
provides  in  part  as  follows: 


"The  county  court  of  any  county  in  the 
state  of  Missouri,  of  its  own  motion 
may,  and  upon  petition  signed  hy  not 
less  than  one  hundred  resident  taxpayers 
of  such  county,  filed  and  presented  to 
such  court,  asking  that  a proposition  be 
submitted  to  the  qualified  voters  of  the 
county  to  increase  the  rate  of  taxation 
within  the  limits  /.rescrlbed  by  section 
12  of  article  X of  the  Constitution  of 
Missouri,  for  the  eroction  of  a court 
house  or  jail,  or  for  the  grading,  con- 
struction, paving  or  maintaining  of  paved, 
graveled,  macadamized  or  rook  roads  and 
necessary  bridges  and  culverts  therein, 
shall  order  that  an  election  be  hold  within 
forty-five  day3  after  mailing  such  order  to 
determine  whether  or  not  the  rate  of  taxa- 
tion shall  be  increased.  Said  order  shall 
specify  the  purpose  for  which  the  money  to 
be  derived  from  such  increased  rate  of  tax- 
ation shall  be  used  and  shall  also  3pocify 
the  total  or  aggregate  sum  that  in  the 
judgment  of  the  county  court  is  necessary 
for  such  purpose  and  said  order  shall  spec- 
ify the  rate  per  annum  of  such  increase  and 
the  number  of  years  it  shall  continue.  * * 

* * * If  two- thirds  of  the  qualified  voters 
of  the  county  voting  at  such  election  on  such 
proposition  shall  vote  in  favor  of  said  in- 
creased tax  it  shall  be  the  duty  of  the 
county  court  to  cause  the  sane  to  be  levied 
and  assessed  against  all  property  in  said 
county  by  lav/  made  subject  to  taxation  for 
state  and  county  purposes  and  cause  the  same 
to  be  collected  at  the  3ame  time  and  in  the 
same  manner  that  state  and  county  taxes  are 
collected,  and  said  tax  shall  be  kept  as  a 
special  fund  for  the  purpose  or  purposes 
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voted  and  shall  be  expended  under  the 
direction,  of  the  county  court  for  the 
purpose  for  which  it  was  voted  and  none 
other:  Provided,  tliat  if  the  county 

court  deems  it  advisable  they  nay  issue 
warrants  against  said  tax  in  advance  of 
its  collection." 


This  is  an  enabling  act  to  Section  12  of  Article  X of 
the  Constitution  of  Missouri.  The  portions  of  which  section 
that  pertain  to  your  question  are  as  follows: 


"Ko  county,  city,  town,  township,  school 
district  or  other  political  corporation 
or  subdivision  of  the  State  shall  be  al- 
lowed to  beoome  indebted  in  any  manner  or 
for  any  purpose  to  an  amount  exceeding  in 
anv  year  the  income  and  revenue  provided 
for  such  „ear,  without  the  consent  of  two- 
thirds  of  the  voters  thereof  voting  on 
such  proposition,  at  an  election  to  be 
hold  for  that  purpose;  nor  in  cases  re- 
quiring such  assent  shall  any  indebtedness 
be  allot, ed  to  be  incurred  to  an  amount  in- 
cluding existing  indebtedness,  in  the  ag- 
gregate exceeding  five  per  centum  on  the 
value  of  the  taxable  property  therein,  to 
bo  ascertained  by  the  assessment  next  be- 
fore the  la3t  assessment  for  State  and 
county  purposes,  previous  to  the  Incurring 
of  such  indebtedness,  except  that  cities 
having  a population  of  3eventy-five  thou- 
sand inhabitants  or  more  may,  with  the 
assent  of  two-thirds  of  the  voters  thereof 
voting  on  such  proposition  at  an  election 
to  be  held  for  that  purpose,  incur  an  in- 
debtedness not  exceeding  ten  per  centum  on 
the  value  of  the  taxable  pro porty  therein, 
to  be  ascertained  by  the  assessment  next 
before  the  last  assessment  for  State  and 
county  purposes  previous  to  the  incurring 
of  such  indebtedness;  such  proposition  may 
be  submitted  at  any  election,  general  or 
special:  Provided,  that  with  such  assent 
any  county  nay  be  allowed  to  become  indebted 
to  a larger  amount  for  the  ereotion  of  court 


I 
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ho  iso  or  jai :,  or  for  the  grading, 
construction,  avlny , or  maintaining 
of  paved,  graveled,  macadamized  or 
rod  roads  and  necessary  bridges  and 
culverts  therein]  • * ••  - "■  * • > r 


(1) 

On  your  first  question,  which  Is,  can  the  county  court 
Issue  warrants  on  thl3  anticipated  fund  after  It  Is  spread 
of  record  at  tlie  hay  Ten.,  wo  find  no  provision  in  the  Con- 
stitution which  would  prohibit  t-ie  General  Assembly  from 
granting  such  authority. 

oection  1 of  Article  IV  of  the  Constitution  authorizes 
the  Legislature  to  enact  any  legislation  not  contrary  to  the 
Constitution. 

Scorching  through  the  statutes  you  will  find  where 
counties  and  cities,  on  a number  of  occasions,  i\ave  been 
granted  authority  to  issue  warrants  in  anticipation  of  the 
current  revenue.  he  particularly  have  in  mind  the'  Budget  Act 
of  1033. 

The  last  sentence  in  said  Section  13763,  ii.  3,  Mo.  1939, 
read3  as  follows: 


” * "■  •>  Provided,  that  if  the  county 
court  deems  it  advisable  they  may  issue 
warranto  against  said  tax  in  advance  of 

1 tS  COllectlO;  . " 


Therefore,  in  answer  to  your  first  question,  it  is  the 
opinion  of  this  department  that  the  county  court  may  issue 
warrants  against  this  anticipated  tax  fund  after  it  has  been 
determined  how  much  the  tax  will  amount  to. 


(2) 

On  jour  second  question,  which  is.  do  ve  consider  this 

statute  Constitutional,  we  start  with  tho  presumption  that 
all  statutes  are  Constitutional. 
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As  stated  above,  Section  15733,  is  an  enabling  act 
to  Section  12,  article  X of  the  Constitution.  V?e  do  not 
find  any  provision  of  the  Constitution  wliioli  would  prohibit 
the  General  Assembly  from  enacting  such  legislation. 

Therefore,  in  answer  to  your  second  question,  we  think 
this  section  is  Constitutional. 


(3) 

On  your  third  question,  of  whether  or  not  Special  Road 
Districts  in  the  county  would  rooeive  any  of  these  tax  funds, 
we  find  that  said  Section  13763  provides  that  the  county 
courts  shall  expend  this  money. 

Possibly  the  impression  that  the  Special  Road  Districts 
may  be  entitled  to  demand  and  receive  the  portions  of  these 
taxes  raised  from  properties  in  such  districts  is  obtained 
from  various  statutes  relating  to  Special  Road  Districts, 
which  provide  that  such  districts  3hall  receive  all  road 
taxes  raised  on  properties  in  their  particular  district. 

From  your  request  wo  cannot  ascertain  under  what  Article 
your  districts  are  organised,  but  for  the  purpose  of  tills 
point  v/e  refer  you  to  Section  3601,  R.  S.  Ho.  1939,  which  re- 
lates to  eight-mile  road  districts  and  provides  that  taxes 
arising  from  and  collected  and  paid  on  property  lying  and 
being  within  a special  road  district  shall  be  apportioned 
and  set  aside  to  such  special  road  district.  Cur  courts,  on 
a number  of  occasions  have  held  that  such  road  districts  are 
entitled  to  have  these  taxes  apportioned  to  them.  State  ex 
rel.  Special  Road  District  v.  Barry,  302  ho.  230;  State  ex 
rel.  Special  Road  District  v.  Burton,  233  Ho.  44. 

Comparing  the  provisions  of  said  Section  137C3  with 
those  of  Section  8691,  it  would  seam  t'.iat  there  is  a conflict 
In  these  sections,  in  that  3aid  Soctlon  13763  provides  that 
the  county  court  siiall  expend  the  tax  money  raised  under  auth- 
ority of  that  seotion,  while  Section  3691  provides  that  all 
moneys  raised  on  properties  in  a special  road  district  shall 
be  apportioned  to  that  district. 

The  history  of  these  acts  Is  that  Section  13763  was  en- 
acted In  1929  (Laws  of  Ho.  1929,  page  416),  while  Section 
OG91  was  enacted  in  1913  (Laws  of  Mo.  1913,  page  675). 
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Rules  of  construction  which  might  be  applicable  here, 
are  as  follows: 

59  Corpus  Juris, 1051,  Sec.  621,  states  the  rule  of 
construction  of  conflicting  statutes,  as  follows: 


"Statutes  In  pari  materia,  although 
in  apparent  conflict,  should,  so  far 
as  reasonably  possible,  be  construed 
in  harmony  with  each  other,  so  as  to 
give  force  and  offect  to  each,  as  it 
will  not  be  presumed  that  the  legisla- 
ture, in  the  enactment  of  a subsequent 
statuto,  intended  to  repeal  an  earlier 
ono,  unless  it  has  done  so  In  express 
terms;  nor  will  it  be  presumed  that 
the  legislature  intended  to  leave  on 
the  statute  booms  two  contradictory  en- 
actments. Out  if  there  is  an  unreoon- 
cilable  conflict,  the  latest  enactment 
will  control,  or  will  be  regarded  as  an 
exception  to,  or  qualification  of,  the 
prior  statute." 


State  ex  rel.  Halsey  v.  Clayton,  22G  Ho.  292,  follows  and 
applies  this  rule. 

Also,  the  rule  fiat  two  statutes  relating  to  the  same 
subject  must  be  read  together  and  the  provisions  of  one 
having  special  application  to  a particular  subject,  will  be 
deemed  a qualification  or  "exception"  to  another  statute 
general  in  its  terms.  This  rule  is  applied  in  Eagleton  v. 
ilurphy,  15C  S.  W.  (2d)  603. 

These  two  statutes  deal  with  the  general  subject  natter 
of  road  taxes,  but  Section  13763  deals  with  road  taxes  raised 
under  a bond  issue  by  virtue  of  the  r ovislona  of  that  section 
and  we  think  it  would  be  classed  as  a special  statute  and  an 
exception  to  the  other  statutes  relating  to  general  road  taxes 
Under  this  rule  of  construction  we  think  the  courts  would 
hold  fiat  this  is  a special  statute  and  that  the  county  court 
is  the  body  which  dispenses  these  taxes. 
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“e  are,  therefore,  of  the  opinion  that  Special  Hoad 
Districts  in  the  County  would  not  be  entitled  to  have  any 
of  these  funds  apportioned  to  then  for  expenditure  on  the 
roads  in  their  districts,  but  that  the  County  Court  would 
expend  this  money. 


(4)  (5) 

On  the  last  two  questions  of  who  would  determine  the 
amount  of  anticipated  revenue  to  issue  the  warrants  against 
and  how  would  the  amount  of  anticipated  revenue  be  arrived 
at,  you  will  note  that  Section  12  of  Article  X of  the  Consti- 
tution prescribes  that  the  value  of  the  property  which  is  to 
be  taxed  for  the  purpose  of  raising  this  revenue  is  "ascer- 
tained by  the  assessment  next  before  the  last  assessment  for 
state  and  county  purposes."  The  courts  have  held  that  this 
means  the  assessment  before  the  last  completed  assessment. 
State  ex  rel.  v.  Hackman,  294  Mo.  190.. 

Applying  this  rule,  the  last  completed  assessment  was 
made  in  1941  and  the  assessment  next  before  that  would  be  in 
1940.  So  that  would  be  the  basis  for  the  valuation  to  be 
used  in  fixing  the  rate  for  the  tax  for  this  year. 

Under  said  Section  12,  Article  X,  the  rate  of  levy  to 
raise  the  required  tax  is  fixed  by  the  County  Court  before, 
or  at  the  time  of  incurring  the  indebtedness. 

The  basis  for  the  rate  having  been  made,  and  the  rate 
having  been  fixed  by  the  County  Court,  then,  by  multiplying 
the  rate  by  the  valuation  as  a base  ascertained  as  aforesaid, 
the  County  Court  is  able  to  determine  the  amount  of  taxes 
which  it  may  anticipate  will  be  collected  this  year  and  it 
may  issue  warrants  in  anticipation  thereof. 

Therefore,  answering  your  fourth  and  fifth  questions, 
it  is  the  opinion  of  this  department  that  the  County  Court 
determines  the  amount  of  anticipated  revenue  to  issue  warrants 
against,  and  that  such  amount  of  anticipated  revenue  may  be 
arrived  at  by  multiplying  the  rate  by  the  valuation  as  a base, 
which  valuation  is  ascertained  from  the  assessment  next  before 
the  last  assessment  for  state  and  county  purposes. 

Respectfully  submitted. 


APPROVED:  TYRE  W.  BURTON 

Assistant  Attorney-General 
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SCHOOLS:  Directors  cannot  invest  surplus  funds  in  United 

States  Bonds. 


I.'ay  4,  1943 


Mr.  D.  D.  Thomas,  Jr. 
Prosecuting  attorney 
Carrollton,  Missouri 


Dear  sir: 


We  have  your  letter  of  recent  date,  which  reads, 
as  follows: 


"I  respectfully  request  an  opinion 
upon  the  proposition  of  whether  or 
not  tne  Board  of  Directors  of  a 
School  District  on  invest  surplus 
money , now  in  the  incidental  ana 
teachers'  fund,  in  United  States 
Bonds." 


The  method  of  loaning  surplus  funds  of  a school 
aistriot  is  governed  by  Sections  10434  and  104o5,  R.  S. 
Missouri,  19o9,  wnioh  read  as  follows: 


"Sec.  10434.  Whenever  it  shall  be 
founa  that  any  school  uistrict  has 
any  surplus  funds  in  the  county 
treasury,  the  dii'eotors  of  such 
scnool  uistrict  may  muice  application, 
in  writing,  to  the  oounty  court,  set- 
ting forth  that  school  funds  are  ac- 
cumulating beyond  the  v/ants  or  neces- 
sities of  such  uistrict.  Upon  such 
application,  it  shall  be  tne  uuty  of 
tue  county  court  to  cause  such  funds 
to  be  loaned  fox'  the  use  and  benefit 
of  such  school  district." 
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"Sec.  10433.  Such  school  funds  shall 
be  loaned  at  the  same  rate  or  interest 
ana  in  the  same  manner  as  township 
school  Tunas  ore  lonnea:  Proviuea, 
that  no  school  tax  snail  be  levied  in 
such  district  other  tuun  for  incidental 
expenses  during  tne  time  for  which  such 
surplus  Tuna  is  sought  to  be  loaned; 
and  provided  further,  that  a free  pub- 
lic sohool  shall  be  maintained  in  3uch 
school  district  for  at  least  ei^ht 
months  in  each  year." 


It  will  be  seen  from  the  fore^oin^  that  if  there  is 
a surplus  of  funds  belon^in^  to  any  district,  the  directors 
may  request  tne  county  court  to  loan  such  funds,  and  the 
county  court  may  loan  3uid  funds  in  the  same  manner  as  town- 
ship school  funds  are  loaned.  This  office  has  ruled  that 
the  county  court  cannot  invest  surplus  scncol  funds  in  de- 
fense Bonas.  Said  ruling  was  contained  in  an  opinion  dated 
January  14,  1942,  and  addressed  to  Honorable  David  A.  Dyer, 
Prosecuting  Attorney,  Jt.  Charles,  Missouri,  a copy  or  which 
is  enclosed  herewith. 


COR  ALU 31 OK 


It  is,  therefore,  the  opinion  of  this  department  that 
the  board  of  directors  of  a school  district  cannot  invest  sur- 
plus money  of  tne  incidental  t.na  teachers’  fund  in  United  States 
Bonds. 


Respeotfully  submitted 


HaKRY  H.  KAT 

.ssistant  attorney  General 

APPROVED: 


ROY1  MoKITTiilGA 

Attorney  General 
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OFFICFnS : 


Salaries  of  elected  officers  of  city  operating 
under  special  charter  may,  by  ordinance,  be 
reduced.  


M ay  12,  1943 


hoi  orable  h.  Thomas,  Ji  . 
Prosecuting  Attorney 
Garroll  oounty 
Garrolltoi^,  -«ir  aouri 


FILED 

f? 


Dear  -ilr: 


This  will  acknowledge  receipt  of  your  letter  of  April 
28,  1945  , ou  request  at  opinion  upon  a question 

Involving  reduction  of  salaries  of  city  officers.  1 quote 
the  first  paragraph  of  thia  letter,  v/Jiich  reads  as  follows: 


"i  respectfully  request  your  oplni  -r  uuon 
the  following  proposition  of  whether  or 
not  a council  of  a Town  under  boeclal  Char- 
ter, may  by  ordinance,  reduce  the  salary  of 
an  elective  ofiicial  of  such  o-v  . " 


The  provisions  of  oar  statut  es  which  concern  themselves 
to  cities  or  towns  under  special  charter  may  be  found  ir. 
ohapter  38,  article  14,  of  the  Revised  Statutes  of  his sour 1, 
1939.  At  Section  7442  i . .Issouri,  1939,  we  find  that 
portion  of  the  statutes  which  prescribes  that  ordinances 
must  coi  f orm  to  the  ftu&e  law  and  we  farther  cite  -x  Parte 
Tarling*  241  S.  il.  929,  The..,  at  oeotion  7447  I . 3.  Missouri, 
1939,  we  find  a provision  tJ.at  certain  officers  may  bcs  elec- 
ted in  cities  under  special  charter.  These  sections  above 
are  citod  for  your  information  as  wo  deem  it  necessary  so 
to  do  before  taking  up  the  question  involved,  but  they  are 
not  quoted  I i ^cause  of  their  length. 

At  the  outset  it  is  necessary  to  assume  ce. tain  facts 
ir  thi 8 connection.  Hot  having  a copy  of  the  special  charter 
ai  d ti  e provisi  ons  of  that  charter  before  me,  particularly 
the  portion  concerning  t:  e enact  ent  lor  repeal  of  oral  ances, 
we  assume  that  unoer  your  special  charter  the  city  of  oarroll- 
ton  has  the  i i t to  enact  and  repeal  ordinances.  ' e further 
assume  that  carrollton  has  never  operated  other  than  as  a 
city  unoer  a special  charter.  /hlle  the  city  has  the  right 
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to  take  advantage  of  those  articles  relating  to  cities  of 
the  third  class,  it  has  not  done  so.  bee  the  Constitution 
of  i-lssourl.  Article  IX,  bection  7,  page  132c.  Also,  Kansas 
City  et  al  v.  bcarrltt,  127  ho.  642. 

Before  discussing  the  matter  as  to  whether  the  compensa- 
tion of  officers  may  be  decreased,  it  is  well  to  note  that 
there  is  a direct  provisions  in  our  statutes  prohibiting  the 
compensation  of  officers  being  increased  during  their  term 
of  office.  e refer  to  the  constitution  of  Missouri,  Article 
XIV,  bection  8,  page  165c,  which  reads  as  follows: 


"The  compensation  or  fees  of  no  State, 
county  or  municipal  officer  shall  be 
increased  during  his  term  of  office; 

> nor  shall  the  term  of  any  office  be 

exter ded  for  a longer  period  than 
that  for  which  such  officer  was  elec- 
ted or  appointed.” 


bee  Lycett  v.  Wolff,  45  ho.  489,  1.  c.  496,  and  bnhth 
v.  Pettis  County,  345  ko,  639,  136  S.  t¥.  (2d)  288. 

In  examining  the  authorities  bearing  upon  this  question 
we  find  in  point  the  following: 

In  the  case  of  Lycett  v.  Wolff,  45  iio.  489,  1.  c.  496, 
the  court  said: 


" * * * * kow  this  salary,  by  reason  of 
the  constitutional  inhibition  (Const,  of 
1875,  art.  14,  sec.  8),  could  not*,  probably, 
be  increased  during  the  plaintiff's  term 
of  office,  but  we  do  not  see  why  a falling 
off  in  the  population  of  the  county,  if  the 
census  subsequently  taken  so  showed,  might 
not,  under  the  law  of  1874,  work  a decrease . 
hence,  the  census  of  1880  was  competent  and 
relevant  testimony." 


In  the  case  of  Smith  v.  Pettis  County,  345  o.  839,  l.c. 
844,  136  S.  ’ . (2d)  288,  the  court  said: 
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"The  rule  Is  established  that  the  right 
of  a public  official  to  compensation 
must  be  founded  or  a statute.  It  is 
equally  established  that  such  a statute 
is  strictly  construed  against  the  offi- 
cer. ( Modaway  county  v.  Kidder,  344  o. 
795,  129  3.  v . (2d)  857 j <ard  v.  Chris- 
tian County,  341  ' o • 1115,  111  3.  (2d) 

182. ) ••  '•  ^ * w w *'•'  7 '■  . 


The  court  held,  in  the  case  of  Givens  v.  uaviess  County, 
17  S.  u.  998,  1.  c.  999,  107  no.  6C3,  1.  c.  608,  that: 


"A  public  officer  is  not  entitled  to 
compensation  by  virtue  of  a contract, 
express  or  implied.  The  right  to  com- 
pensation exists,  ’"hen  it  exists  at  all, 
as  a creation  of  law,  and  as  an  incident 
to  the  office.  Gammon  v.  LaFayette  uo., 
76  Mo.  675;  Koontz  v.  Franklin  Co.,  76 
Pa.  St.  154;  Fitzsimmons  v.  brooklyn, 

102  F.  Y.  536;  Walker  v.  Cook,  129  I ass. 
579;  Knappen  v.  Supervisors,  46  Mich. 

22;  City  Council  v.  Sv/eeney,  44  Ga.  465. 
In  the  absence  of  constitutional  restric- 
tions the  compensation  or  salary  of  a 
public  officer  may  be  ir creased  or  di- 
minished during  his  term  of  office,  the 
manner  of  his  payment  may  be  changed,  or 
his  duties  enlarged  without  the  impair- 
ment of  any  vested  right,  state  ex  rel. 
v.  Smith,  87  io.  158;  City  of  Hoboken  v. 
Gear,  27  l . J.  L.  278;  Jnited  States  v. 
Fisher,  109  U.  ‘ . 143." 


In  the  case  of  Holman  v.  City  of  r.acon,  137  S.  «,  16, 
1.  c.  17,  we  find  the  following: 


"1.  Municipal  Corporations  (bee.  120*)  — 
Ordinances  - Construction. 

"City  ordnances  are  to  be  governed  by 
the  same  rules  of  interpretation  as  ap- 
ply to  legislative  enactroer  ts. 
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"(Ld.  i ote.  - For  other  oases,  see 
Municipal  Corporations,  t.  i,  . 

Cecs.  274-2T50J  hoc.  ij,  , oec.  120.*) 

"2.  unicioal  ^orpor-i tions  ( ec.  162*)- 
Ordlnancea  - construction  - Compensation 
of  officers. 

"’-l/here  the  statutes  invest  a municipal 
corporation  with  the  power  to  regulate 
and  fix  the  compensation  of  municipal 
officers,  the  ordinances  enacted  for 
that  purpo  e tusc  be  treated  as  though 
passed  by  the  Legislature  itself. 

"(d.  Note.  - For  other  cases,  see 
municipal  ^orporatioi  s,  i/ec.  Jig.  Sec. 

162*) 

”3.  Officers  (oec.  98^-  Compensation  - 
statutory  provisions. 

nA  public  officer  cannot  demand  any  com- 
pensation for  hi 3 services  not  specifically 
allowed  by  statute,  and  statutes  fixing 
such  compensation  must  be  strictly  con- 
strued. " 


In  the  case  of  ihe  City  of  iiansas  v.  fhite,  69  -lo.  27, 
1.  c.  27,  the  court  held: 


" - * * by  the  charter,  the  city  had  au- 
thority to  pass  oruinancus  to  suppress 
gaming.  It,  of  course,  had  authority  to 
repeal  them  when  passed.  - ~ ■■  > * *" 


In  43  C.  J . , Sec.  887,  page  562,  we  find  the  following 


” a-  Hr  Subject  to  limitations  herein- 
after considered,  the  power  of  a munici- 
pal council  to  repeal  ordinances  is  by 
necessary  implication  as  broad  as  the 
power  to  enact  them,  #»**•**  *•. " 
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In  43  C.  J. , Sec.  888,  page  563,  we  find: 


"The  power  to  repeal  ordinances  cannot 
be  exercised  by  a municipality  where  the 
effect  of  such  repeal  would  be  to  inter- 
fere with  vested  rights  acquired  under 
the  ordinance  which  it  is  sought  to  repeal. 
But  an  ordinance  may  be  repealed  at  any 
time  before  compliance  with  the  steps  neces- 
sary to  render  it  effective,  because  in  such 
case  no  one  is  deprived  of  any  vested  right, 
* * * # # v-  . #««**«  * * * * * 

I 

In  43  C.  J.,  Sec.  890,  page  564,  we  find: 


"The  simple  and  direct  mode  of  effecting 
repeal  of  an  ordinance  Is  by  a later 
ordinance  passed  by  the  common  council, 
enacting  that  the  former  ordinance,  des- 
cribing it,  is  hereby  repealed." 

In  Mckuillin  Municipal  Corporations,  Second  edition, 
(hevlsed  Vol.  2),  Sec.  871,  page  1127,  we  find  the  following 


"Specific  grant  of  power  to  amend  or  re- 
peal ordinances  is  not  necessary  in  view 
of  the  general  rule  that  power  to  enact  them 
unless  restricted,  I plies  power  to  repeal 
them.  Ahus  an  ordinance  fixing  the  fiscal 
year  of  a municipal  corporation  Is  an  ad- 
ministrative measure  and  is  subject  to  re- 
peal. Generally  speaking,  all  ordinances 
are  subject  to  repeal.  She  corporation 
cannot  abridge  Its  own  legislative  powers 
and  pass  irrevocable  ordinances,  She  mem- 
bers of  the  legislative  body  are  trustees 
of  the  public,  and  the  tenure  of  their  of- 
fice improsses  their  ordinances  with  lia- 
bility to  change.  And  where  an  ordinance 
granting  rights  to  *"he  streets  expressly 
reserved  the  power  Of  repeal,  reasons 
which  induced  the  passage  of  a repealing 
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ordinance  can- ot  be  inquired  into  by 
the  courts,  to  affect  its  validity,  in 
the  absence,  therefore,  of  a valid  pro- 
vision to  the  contrary  the  council  of  a 
municipal  corporation  having  the  authority 
to  legislate  on  any  given  subject  -nay  exer- 
cise that  authority  at  will  by  enacting 
or  repealing  an.  ordinance  in  relation  to 
such  subject-matter.  Such  in  varying  form 
is  the  statement  of  the  rule  when  the  or- 
dinance is  not  a cor  tract,  or  one  that  is, 
from  its  nature,  exhausted  from  a single 
exercise.  The  efficacy  of  any  legislative 
body  wo  .-Id  be  entirely  destroyed  if  the 
power  to  amend  or  repeal  its  legislative 
acts  were  taken  away  from  it.'! 


in  i.unicipal  Corporatior  s,  by  Dillon,  i ifth  -edition, 
Vol.  1,  at  pa.  e 157,  we  find  the  following: 


” hen  the  Constitution  by  its  t«rtna  recog- 
nises cities  and  other  municipalities  ex- 
isting, unc.or  special  cl  .arte  rs  as  a special 
class  by  providing  that  ti.e  legislature 
shall  make  provision  by  general  laws  where- 
by any  city,  town,  or  village  orgai  ized  un- 
der a special  or  local  law  may  become  sub- 
ject to  the  general  laws  relating  to  such 
corporation,  ouch  cor1 orations  form  a sep- 
arate and  i:_ dependent  class  recognized  by 
the  Constitution.  •'  I * • • * *" 


(See  also,  Rv therf ord  v.  Fanilton,  97  Mo.  543}  Kansas  City 
v.  Stegmiller,  151  -'o.  189  and  Citing  v.  hickman,  172  Co. 
257.) 


CO i CLuiilOI; 


From  the  above  and  foregoing,  the  writer  is  of  the  following 
opinion : 


Honorable  D.  D.  Thomas,  Jr 


(7) 


May  12,  1943 


That  the  members  of  the  city  council  are  oublic  officers, 
and,  as  such  are  entitled  to  that  salary  provided  by  ordinance 
of  the  legislative  council.  If  a new  council  desires  to  pass 
an  ordinance  repealing  one  under  which  salaries  are  now  being 
paid,  and  they  enact  one  reducing  the  salaries  now  being 
paid,  we  find  that  there  are  no  constitutional  inhibitions 
preventing  the  repealing  of  the  former  ordinance  and  the  adop- 
tion and  passage  of  a new  one  which  said  new  ordinance  re- 
duces salaries  of  the  council  members. 


Respectfully  submitted 


L.  1.  MORRIS 

Assistant  Attorney  General 


APPROVED  BY I 


ROY  McKITTRICK 

Attorney  General  of  j>  is  sour  i 
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COUNTY  COURT:  Authority  to  settle  or  compromise  for  an 
BONDS:  amount  less  than  sued  for  on  surety  bond. 


November  26,  1943 


Honorable  wIlliam  3.  Thompson 
Proseouting  Attorney 
Mercer  County 
Princeton,  Missouri 
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Dear  Sir: 


This  will  acknowledge  reoeipt  of  your  request  for 
an  opinion  under  date  of  November  20th,  1943,  which  reads: 


"Where  action  is  pending  in  the  Circuit 
Court  wherein  the  State  of  Missouri  ex 
rel  Mercer  County,  Missouri,  seeks  to 
recover  from  the  sureties  on  the  offiolal 
bond  of  the  County  Treasurer  sums  alleged 
to  be  wrongfully  converted  by  the  Treasurer 
is  there  legal  authority  for  the  compromise 
of  such  action  with  the  approval  of  the 
Circuit  Court  by  which  compromise  the 
plaintiff  aocepts  a sum  of  money  less  than 
amount  sued  for  in  the  action? 

"It  lias  just  come  to  my  knowledge  that  suoh 
an  offer  of  compromise  may  be  offered  in 
the  suit  wherein  the  State  of  Missouri  ex 
rel  Mercer  County,  Missouri,  Is  plaintiff, 
and  Cecil  E.  Ogle  et  al  are  defendants, 
which  suit  is  set  for  trial  on  Monday,  No- 
vember 29th  1943. 

"Since  the  suit  will  be  definitely  for  trial 
on  that  date  I am  compelled  to  ask  for  your 
opinion  prior  to  that  date.  I regret  having 
to  ask  for  this  opinion  in  so  short  a time." 


We  seriously  doubt  if  this  opinion  can  be  officially 
approved  in  time  to  reach  you  by  November  29th,  1943,  as  re- 
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quested  in  your  letter.  However,  we  shall  do  the  best  we 
can  by  that  time. 

In  rendering  this  opinion  we  are  assuming  that  you  and 
the  County  Court  seriously  doubt  the  solvency  of  the  sureties 
upon  the  surety  bond  of  the  Treasurer  and  are  of  the  opinion 
that  It  would  be  advisable  and  beneficial  to  the  County  under 
the  circumstances  to  enter  into  a settlement,  or  compromise, 
for  an  amount  less  than  you  are  attempting  to  recover  In  your 
suit  against  the  sureties,  with  the  approval  of  the  Circuit 
Court  wherein  the  action  against  the  sureties  Is  now  pending. 

Under  Section  36,  Article  VI  of  the  Constitution  of  the 
State  of  Missouri,  the  County  Court  is  vested  with  Jurisdic- 
tion to  transact  all  county  and  other  business  as  provided 
by  law,  and  reads: 


"In  each  county  tiiere  shall  be  a county 
court,  which  shall  be  a court  of  record, 
and  shall  have  jurisdiction  to  transact 
all  county  and  such  other  business  as 
nay  be  prescribed  by  law.  The  court  shall 
consist  of  one  or  more  judges,  not  exceed- 
ing three,  of  whom  the  probate  judge  may 
be  one,  as  may  be  provided  by  law. 


The  Legislature,  in  fulfilling  Its  duty,  has  put  into 
effect  such  power  as  Is  vested  in  the  county  by  virtue  of 
Section  36,  Article  VI,  supra,  by  enacting  Section  2480,  R. 
S.  Mo.  1939,  which  reads: 


"The  said  court  shall  have  control  and 
management  of  the  property,  real  and  per- 
sonal, belonging  to  the  county,  and  shall 
have  power  and  authority  to  purchase, 
lease  or  receive  by  donation  any  property, 
real  or  personal,  for  the  use  and  benefit 
of  the  county;  to  sell  and  cause  to  be 
conveyed  any  real  estate,  goods  or  chattels 
belonging  to  the  county,  appropriating  the 
proceeds  of  such  sale  to  the  use  of  the 
same,  and  to  audit  and  settle  all  demands 
against  the  county. * 
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Section  13764,  R.  S.  &o.  1939,  further  provides:  that 
whenever  notes,  bonds , bills,  contracts,  covenants,  agree- 
ments or  writings  made  whereby  any  person  shall  be  bound  to 
any  county  for  the  payment  of  money  or  any  debt  or  duty,  the 
county  shall  be  vested  with  all  rights,  interests  and  actions 
which  would  be  vested  In  any  individual  in  any  such  contract 
made  directly  with  him.  Section  13764,  supra,  reads  as  fol- 
lows : 


"All  notes,  bonds,  bills,  contracts, 
covenants,  agreements  or  writings  made 
wliereby  any  person  shall  be  bound  to  any 
county,  or  to  the  inhabitants  thereof, 
or  to  the  governor,  or  to  any  other  person, 
in  whatever  form,  for  the  payment  of  money 
or  any  debt  or  duty,  or  the  performance  of 
any  matter  or  thing,  for  the  use  of  any 
county,  shall  be  valid  and  effectual  to 
vest  in  such  county  all  the  rights,  inter- 
ests and  actions  which  would  be  vested  in 
any  individual,  in  any  such  contract  made 
directly  to  him." 


Tlie  foregoing  statutory  provision  is  very  broad  and 
gives  to  the  county  court  the  same  rights  as  is  vested  in 
any  individual  in  such  contract  made  directly  to  him. 

Under  Sections  13765,  and  13767,  R.  S.  Mo.  1939,  the 
county  may  sue  and  be  sued. 

We  think  the  Supreme  Court,  in  the  case  of  The  St.  Louis, 
Iron  Mountain  & Southern  Railway  Company  v.  Anthony,  73  Mo. 
431,  1.  c.  434,  deals  with  this  principle  of  law,  and  states 
as  follows : 


"The  county  had  sued  plaintiff  for  taxes, 
and  recovered  a Judgment  In  the  circuit 
court  of  Washington  county,  which  this 
court  reversed  and  remanded,  and,  there- 
upon, a compromise  was  agreed  upon  between 
the  parties,  by  the  terms  of  which  plain- 
tiff was  to  pay  a given  sum  in  settlement. 
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and  lias  so  far  complied  with  the  agree- 
ment, and  the  collector,  in  disregard  of 
that  agreement,  was  proceeding  to  collect 
the  original  amount  and  interest  and  pen- 
alties. 

"It  is  now  contended  that  the  county  had 
no  authority  to  make  the  compromise  in 
question,  or  any  compromise  whatever.  We 
are  not  of  that  opinion.  The  power  to  sue 
implies  the  power  to  accept  satisfaction 
of  the  demand  sued  for,  whether  the  precise 
amount  demanded  or  less.  The  taxes  were 
levied  for  the  benefit  of  the  county.  The 
beneficial  interest  was  in  the  county,  and 
it  is  for  the  public  interest  that  she 
should  have  the  right  to  settle,  by  compro- 
mise, questionable  demands  which  she  may 
assert,  Must  the  county  prosecute  doubtful 
claims  at  all  hazards,  regardless  of  costs 
and  expenses,  and  is  it  for  the  public  good 
that  the  right  to  settle  such  demands  by 
compromise  be  denied  her?  As  was  said  by 
the  supreme  court  of  New  York  in  the  case 
of  the  board  of  Supervisors  of  Orleans  Co. 
v.  Bowen,  4 Lansing  Sis  Tt  would  be a 
most  ex traord inary  doctrine  to  hold  that 
because  a county  had  become  involved  in  a 
litigation,  it  must  necessarily  go  throuh 
with  it  to  the  bitter  end,  and  has  no  power 
to  extricate  itself  by  withdrawal  or  by 
agreement  with  its  adversary.1  The  same 
doctrine  was  sanctioned  in  the  Supervisors 
of  Chenango  County  v.  Birdsall.  4 Wend.  453." 


It  would  appear  from  the  foregoing  decision  that  the 
County  Court  has  the  authority  to  make  a settlement  or  com- 
promise on  the  best  terms  available  under  the  circumstances, 
after  suit  is  instituted  for  recovery  of  money,  if  there  be 
considerable  doubt  as  to  the  possibility  of  recovering  the 
full  amount  sued  for;  of  course,  at  all  times  acting  in  good 
faith  for  the  best  interests  of  the  county. 

It  is  true  County  Courts  are  not  general  agents  of  the 
county  and  their  powers  are  limited  and  defined  by  statute, 
also,  any  act  committed  outside  such  statutory  authority 
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will  be  considered  void. 

In  Morris  v,  Harr,  114  S.  W,  (2d)  962,  1.  c.  964,  342 
Mo,  179,  1,  c.  1B3,  the  court  said: 


"In  Sturgeon  v.  Hampton,  88  Mo,  203, 
at  page  213,  the  rule  was  early  announced 
which  Iia3  been  generally  recognized  In 
this  state  as  follows:  ’The  county  courts 
are  not  the  general  agents  of  the  counties 
or  of  the  state.  Their  powers  are  limited 
and  defined  by  law.  These  statutes  consti- 
tute their  warrant  of  attorney.  Whenever 
they  step  outside  of  and  beyond  tills  statu- 
tory authority  their  acts  are  void. ’ The 
court  goes  on  to  say  that  it  should  go  far 
to  uphold  the  acta  of  the  county  court  when 
they  are  merely  irregular,  but  such  acts 
are  not  irregularities  and  are  void  wlien 
made  without  any  warrant  or  authority  in 
law." 


Notwithstanding  the  above  decision,  a well  established 
principle  of  lav  relative  to  the  jurisdiction  of  county 
courts,  we  believe  the  County  Court,  as  has  frequently  been 
held  of  other  agencies,  under  statutory  authority  not  only 
has  those  powers  granted  by  statute,  but  also  those  powers 
which  may  be  fair  and  naturally  implied  from  such  expressed 
statutory  rights. 

In  Sheidley  v.  Lynch,  95  Ko.  487,  1.  c.  497,  the  court, 
in  so  holding,  said: 


"So  in  the  case  of  H.  o:  SJt.  J.  R.  R.  Co.  v. 
Marion  County,  36  ifo.  *303.  lT  Is  saidHEhaT 
ThT  county  court  Is  the  agent  of  the  county, 
and  may  lawfully  and  of  right  do  whatever  is 
necessary  to  carry  out  and  execute  the  trusts 
reposed  in  It.  So  in  the  case  of  Walker  v. 
Linn  County.  72  Mo.  650-3,  it  is  said:  'That 
a county  court  is  invested  with  such  powers 
only  as  are  expressly  conferred  upon  it  by 
statute,  or  such  as  may  be  fairly  and  neces- 
sarily implied  from  those  expressly  granted, 
we  think  cannot  be  questioned.’  ***•**»■ 
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In  Hooper  v.  Ely,  46  Mo.  505,  we  find  a decision  which 
probably  throws  some  light  upon  this  question.  In  that  case 
the  sheriff  and  collector  of  the  county  load  absconded.  The 
court  held  that  the  county  could  not  reimburse  one  of  the 
sureties  for  going  after  tiie  officer,  since  the  sureties  were 
abundantly  responsible  for  any  amount  the  sheriff  and  collec- 
tor owed  the  county,  and  such  authority  did  not  come  within 
the  county  court’s  jurisdiction  to  control  and  manage  the 
real  and  personal  property  of  the  county,  for  the  reason  that 
such  expenditure  was  for  the  personal  benefit  of  the  sureties 
and  not  the  county.  The  court  did,  however,  hold  that  if  the 
liability  was  not  secured  and,  by  bringing  the  sheriff  and 
collector  back.  It  did  help  recover  the  loss,  the  expenditure 
might  have  been  justified.  In  so  holding  the  court  at  1.  c. 
507  said: 


"*  * * It  may  be  admitted  that  If  the 
liability  had  not  been  properly  secured 
to  the  county,  and  there  was  a reasonable 
prospect  of  obtaining  for  the  county  what 
wa3  actually  obtained  by  the  sureties, 
the  County  Court,  as  an  incident  to  Its 
power  spoken  of,  and  to  its  duty  to  en- 
force settlements  with  collectors,  might 
incur  reasonable  expense  in  the  pursuit 
of  the  defaulter.  But  in  the  case  under 
consideration  the  county  authorities  did 
not  act  for  the  county,  but  for  the  signers 
of  the  bond  alone." 


•Thereafter,  in  the  above  case,  a suit  upon  the  sheriff’s  and 
collector's  bond  was  filed  in  the  circuit  court  and  a judgnent 
was  entered  by  consent  for  over  £-5,000  with  a stay  of  execu- 
tion for  twelve  months,  and  an  agreement  that  it  might  be  dis- 
charged by  county  warrants.  All  of  which  indicates  that  some 
settlements  and  compromises  have  heretofore  been  sanctioned 
by  the  courts. 

In  15  C.  J.  Sec.  207,  page  586,  we  find  the  iollowing 
approving  settlements  and  compromises,  and  in  part  reads: 


"*  * * Also  compromises  and  settlements 
of  claims  owing  to  the  county,  or  litiga- 
tion based  on  such  claims,  are  generally 
upheld  by  the  courts  in  the  absence  of  a 
showing  of  fraud  or  collusion.  * * * *" 


Hon.  William  S.  Thompson 


-7- 


11-26-43 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
if  you  and  the  County  Court  believe  that  the  sureties  on 
this  bond  of  the  Treasurer  are  not  solvent  and  the  County 
would  benefit,  under  the  facts  and  circumstances,  by  a 
settlement  or  compromise,  with  the  approval  of  the  Circuit 
Court  such  a settlement  or  compromise  would  be  valid  and 
binding. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney-General 


APPROVED: 
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^Aror • Construction  of  Section  5082,  R.  S.  1939,  relative 
to  the  payment  of  discharged  employees,  and  5080 
relative  to  the  payment  for  discharge  of  employees. 
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Honorable  Orville  3.  iraylor 
Comrnissior er  of  Labor 
Jefferson  City,  -lssouri 


Lear  sir: 


FI  LED 

<70 


In  answer  to  your  request  for  an  official  opinion 
from  ti is  office,  in  reierence  to  the  payment  of  wa  es  of 
employees  of  corporations,  we  are  submitting  the  following: 

Your  request  consists  of  three  question s. 


I 


Your  first  question  reads  as  follows: 


1 -:ust  a firm  pay  a discharged  employee 
the  day  he  is  discharged,  or  may  that 
firm  avail  themselves  oi  a seven  cay 
waiting  period?” 


section  5082  H.  o.  Missouri,  1939,  reads  as  follows: 


henever  any  corporation  doing  business 
in  this  state  shall  discharge,  with  or 
without  cause,  or  refuse  to  further  em- 
ploy any  servsi  t or  employee  thereof, 
the  unpaid  wages  of  any  such  servant 
or  employee  then  earned  at  the  contract 
rate,  without  abatement  or  deduction, 
shall  be  and  become  due  and  payable  on 
the  day  of  such  discharge  or  refusal  to 
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longer  em  loy;  arid  such  servant  or  em- 
ployee may  request  In  writing  of  ris 
foreman  or  the  keeper  of  his  time  to 
have  the  money  due  him,  or  a valid 
check  therefor,  sent  to  any  station 
or  office  where  a regular  agent  is 
kept;  and  if  the  money  aforesaid,  or 
a valid  check  therefor,  does  rot  reach 
such  station  or  office  within  seven 
days  from  the  date  it  is  so  requested, 
then  as  a penalty  for  such  non-payment 
the  wages  of  such  servant  or  employee 
shall  continue  from  the  date  of  the  dis- 
charge or  refusal  to  further  employ,  at 
the  same  rate  until  paid:  Provided,  such 
wages  shall  not  continue  ore  than  sixty 
days,  unless  an  action  therefor  shall  be 
commenced  within  that  time."  (Italics 
ours. ) 


This  section  first  declares  that  whenever  any  corpora- 
tion doing  business  if  this  State  shall  discharge,  with  or 
without  cause,  or  refuse  to  further  employ  any  employee, 
the  unpaid  wages  3hall  become  due  and  payable  on  the  day 
of  such  discharge  or  refusal  to  longer  employ.  This  pro- 
vision in  the  first  part  of  Section  0082,  supra,  is  unam- 
biguous, is  in  plain  language,  and  there  is  no  question  but 
that  the  wages  are  due  on  the  date  of  the  discharge.  Since 
the  wa  es  art  due  and  are  not  paid,  the  emoloyee  may  bring 
an  action  against  the  corporation  for  his  wages,  upon  the 
refusal  of  the  corporation  to  pay  him  at  the  time  of  his 
discharge.  When  the  wording  of  a statute  is  unambiguous, 
it  needs  no  cor struction . It  was  so  held  in  the  case  of 
State  v.  Thatcher,  92  S.  V:.  (2d)  640,  1.  c.  643,  where 
the  court  said: 


" * * First,  because  the  language  of 
the  enactment  is  perfectly  clear  and  un- 
ambiguous. In  such  case  there  is  nothing 
to  construe,  and  no  intent  cor trary  to 
the  evident  intent  can  rationally  or 
permissibly  be  implied." 
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Since  the  first  part  of  Section  5082,  supra,  declares 
the  wages  due  and  payable  on  the  day  of  such  discharge,  it 
cannot  be  said  that  the  corporation  can  delay  payment  of 
the  wages. 

Section  5082,  supra,  also  contains  a second  provision, 
of  which  an  employee  may  take  advantage,  that  is,  he  may 
request,  in  writing,  of  his  foreman,  or  the  keeper  of  his 
time,  to  have  the  money  due  him,  or  a valid  check  therefor, 
sent  to  any  statio:  or  office  where  a regular  agent  is  kept, 
and,  if  the  corporation  does  rot  send  the  money  within  seven 
days  from  the  date  it  is  so  requested,  then,  as  a penalty 
for  such  non-payment,  the  wages  of  the  employee  shall  con- 
tinue from  the  date  of  the  discharge,  or  refusal  to  further 
employ,  at  the  same  rate  until  paid,  for  a period  of  not 
more  than  sixty  aays,  unless  an  action  th-refor  shall  be 
commenced  within  that  time.  This  alternative  is  not  man- 
datory on  the  part  of  the  employee,  but  he  may  request 
that  it  be  sent  by  check  to  another  regular  agent  of  the 
company. 

it  may  bo  assumed  that  it  was  the  intention  of  the 
legislature  that  if  a person  was  discharged  by  a corpora- 
tion and  intended  to  o to  another  city  for  emDloyment, 
it  would  be  better  if  he  should  request  the  check  to  be 
mailed  within  seven  days  to  the  other  city  than  to  bring 
an  action  within  the  city  where  he  was  discharged. 


o i tvLjolO 


It  is,  therefore,  the  opinion  of  this  department  that 
whenever  any  corporation  doing  business  ir  tl  is  State  shall 
discharge,  with  or  without  cause,  or  refuse  to  further  em- 
ploy, any  servai t or  employee  thereof,  the  unpaid  wages,  of 
any  such  servant  or  employee,  then  earned,  at  the  contract 
rate  without  abatement  or  deduction,  shall  become  due  and 
payable  on  the  date  of  such  discharge  or  refusal  to  long- 
er employ, and  the  employee  upor  such  refusal  may  immediately 
file  suit  for  the  recovery  of  his  wages. 

It  is  further  the  opinion  of  this  department,  that  the 
seven-day  waiting  period  is  for  the  benefit  of  the  employee 
and  not  the  corporation  by  which  he  has  been  employed.  Tor 
that  reason  the  corporation  cannot  avail  itself  of  a seven- 
day  waiting  period. 
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II 


Your  second  question  reads  as  follows: 


"If  a firm  discharges  an  employee, 
and  the  paying  office  is  in  a distant 
city,  can  that  firm  avail  Itself  of 
the  seven  oay  waiting  period,  or  must 
It  pay  at  once,  or  continue  employee 
on  payroll  until  payment  is  made?" 


In  answer  to  tl  is  question,  we  refer  you  to  our  hold- 
ing in  answer  to  your  first  question. 

In  your  second  question  you  also  inquire: 


" # -it  can  that  firm  avail  itself  of 
the  seven  day  waiting  period,  or  must 
it  pay  at  once,  or  continue  employee 
on  payroll  until  payment  is  made?" 


Under  our  conclusion  of  the  first  question,  we  have 
held  that  the  firm  cannot  avail  itself  of  the  seven-dey 
waiting  period  and  must  pay  at  once.  Relative  to  con- 
tinuing the  employee  on  the  payroll  until  payment  is  made, 
we  hold  that  that  is  not  the  law, as  set  out  in  Section  5082, 
supra.  It  was  so  held  in  the  case  of  iiuinn  v,  T,  M,  Sayman 
Products  Co.  296  S.  W,  198,  where  the  court  said: 


"The  instructions  given  on  behalf  of 
the  plaintiff,  concerning  which  de- 
fendant assigns  error  here,  proceed 
upon  the  theory  that  under  the  statute 
plaintiff,  if  employed  by  the  week, 
was  entitled  to  recover  by  way  of 
damages  wages  at  the  contract  rate  for 
the  entire  week  commencing  inarch  16th, 
less  56  cents  paid  by  defendant,  though 
he  was  discharged  for  cause,  and  that, 
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if  defendant  failed  to  pay  plaintiff 
such  wages  within  7 days  after  request 
in  writing  so  to  do,  plaintiff  was  enti- 
tled to  recover  by  way  of  penalty  war;es 
at  the  contract  rate  from  the  date  of 
his  dlscliarge  until  paid.  The  giving 
of  these  instructions  shows  a wrong 
construction  of  the  ststute  on  the  part 
of  the  learned  trial  court,  obviously, 
the  statute  imposes  a penalty,  upon  the 
discharge  of  an  employee  only  for  failure 
to  pay  the  wages  of  such  employee  then 
earned  at  the  contract  rate,  and  not  for 
failure  to  pay  the  wages  whl ch  he  would 
have  earred  if  he  had  beei  permitted  to 
continue  in  the  service  to  the  end  of 
the  definite  period  of  tine  for  which  he 
was  employed,  it  will  be  observed  that 
the  statute  imposes  the  penalty  though 
the  employee  be  discharged  for  cause. 

The  penalty  is  not  imposed  for  discharg- 
ing the  employee,  but  for  failing  to  nay 
the  wages  then  earned  at  the  contract  rate. 
It  is  inconceivable  that  the  statute  in- 
tends to  impose  upon  an  employer  a penalty 
for  discharging  an  employee  for  cause, 
which  would  be  the  necessary  result  of 
the  construction  placed  upor  the  statute 
by  the  learned  trial  court  as  shown  by 
the  instructions  given  for  plaintiff. 

Such  a construction  of  the  statute  would 
render  it  unconstitutional,  and  it  is  a 
settled  rule  of  construction  that  a sta- 
tute must  be  so  construed,  if  so  it  may 
be  consistent  with  its  language,  that  it 
will  r.ot  impinge  upon  constitutional  guaran- 
ties. Moreover,  this  statute,  being  penal 
in  its  character,  must  be  strictly  con- 
strued." (Underscoring  ours.) 


In  the  above  quotation  we  have  underlined  that  par- 
ticular part  which  specifically  states  that  the  penalty 
imposed  is  not  for  failure  to  nay  the  wages  which  would 
have  been  earned  had  the  employee  been  permitted  to  con- 
tinue in  the  service  to  the  end  of  the  definite  period 
of  time  for  which  he  was  employed,  but  for  failing  to  pay 
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the  wa  es  after  receiving  a notice  requesting  his  v/aes. 

lhis  case  also  held  that  this  statute  being  penal 
in  its  cliaracter  must  be  stri.ctly  construed.  Also,  in 
the  case  of  Alexander  v.  Allison,  224  £>.  . 51,  par.  4, 

the  court,  in  construing  this  section  saids 


"The  error  in  submitting  to  the  Jury 
the  question  of  damages  for  failure 
to  pay  plaintiff  the  wages  due,  under 
the  orovlsions  of  the  Laws  of  .issouri 
of  1913,  p.  175,  was  cured  by  the  ver- 
dict. We  have  already  stated  that 
plaintiff  did  not  prove  a demar d in  writ- 
ing, and  the  instructions  snould  not  have 
permitted  the  Jury  to  find  for  more  than 
the  wages  due.  The  jury,  however,  found 
only  for  the  amount  due,  ar.d  defendant 
was  not  harmed  by  the  error." 


CufrCLiSlQII 


It  is,  th.refore,  the  opinion  of  this  department, 
that  if  a firm  discharges  an  employee,  and  the  oayir.g 
office  is  in  a distant  city  in  this  State,  the  firm 
cannot  avail  itself  of  the  seven-day  waiting  period,  and 
must  pay  at  once,  unless  the  employee  requests  in  writing 
to  his  foreman,  or  the  keeper  of  his  time,  that  the  money 
due  him  be  sent  to  any  station  or  office  where  a regular 
agent  of  the  corporation  is  kept  in  t* is  State. 

it  is  farther  the  oninion  of  this  department,  that 
unless  the  written  request,  as  above  set  out,  is  made, 
the  employee  does  not  continue  on  the  payroll  until  after 
the  seven  days  have  expired  from  the  serving  of  the  writ- 
ten notice  above  srt  out,  ard  then  he  continues  on  the 
payroll,  from  the  date  of  his  discharge  or  refusal  to 
furth  r employ,  at  the  same  rate  until  paid,  for  a period 
not  to  exceed  sixty  days. 

it  is  further  the  opinion  of  this  department,  that 
where  the  employee  does  not  make  the  request  in  writing 
as  above  set  out,  he  does  rot  continue  on  the  payroll,  and 
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does  not  receive  the  benefit  of  the  sixty  days’  wages 
from  the  time  of  his  discharge,  but  merely  has  an  action 
against  the  corporation  for  the  actual  wages  due  him  at 
the  time  of  his  discharge. 


Ill 


Your  third  question  reads  as  follows: 


"If  an  employee  voluntarily  leaves  his 
employment,  can  he  demand  Immediate  pay- 
ment, except  his  pay  within  seven  days, 
or  may  the  employer  make  him  wait  until 
the  next  regular  payday?” 


The  section  applicable  to  this  questior  is  Section 
5080  R.  5.  Missouri,  1939,  which  reads  as  follows: 


"All  corporations  doing  business  In 
this  state,  which  shall  employ  any 
mechanics,  laborers  or  other  servants, 
shall  pay  the  wages  of  such  employees 
as  often  as  semimonthly.  Such  corpora- 
tions shall  either,  as  a part  of  the 
check,  draft  or  other  voucher  paying 
the  wages  or  separately,  furnish  the 
employee  at  least  once  a month  a state- 
ment showing  the  total  amount  of  deduc- 
tions for  the  period." 


And,  Section  5081  K.  s.  Missouri,  1939,  which  reads  as 
follows : 


"Any  corporation  violating  section 
5080  of  this  article  shall  be  deemed 
guilty  of  a misdemeanor,  ard  upon  con- 
viction thereof,  shall  be  fined  In  any 
sum  not  less  than  fifty  dollars,  nor 
more  than  five  hundred  dollars,  for 
each  offense." 


Honorable  Orville  S,  Ira  lor 


(8)  .<.arch  16,  19^3 


Under  the  above  sections  all  business  corporations 
doing  business  in  this  State  shall  pay  the  wages  of  their 
employees  semimonthly,  and,  under  section  5081,  supra, 
it  is  a misdemeanor  if  the  corporations  do  rot  pay  the 
wages  of  their  employees  semimonthly. 

In  a careful  search  of  the  statutes  we  do  not  find 
any  law  which  allows  an  employee  to  sue  a corporation 
for  wages  due  him  before  the  next  regular  payday.  As 
described  in  Section  5080,  supra. 

Section  5080,  supra,  v/as  held  constitutional  in  the 
case  of  Smith  v,  Townley  Mfg,  Co,,  218  S.  V. . 870,  par, 
1-2,  where  the  court  said: 


"Ihe  first  paragraph  of  plaintiff's  pe- 
tition alleges  that  defendant  is  a ;Is- 
souri  corporation,  and  hence  plaintiff's 
rights  must  be  determined  by  the  provi- 
sions of  the  1911  act,  supra, 

"The  above  act  of  1911  was  held  to  be 
constitutional  by  our  court  in  banc  in 
State  v.  Railroad,  242  j«o.  339,  147  S. 

W.  118,  and  State  v.  Railroad,  242  »o . 
380,  381,  147  S.  A.  130." 


It  was  also  held  constitutional  in  the  case  of  The 
State  v.  .Alssouri  Pacific  Railway  Company,  242  Mo.  339, 
1.  c.  375,  where  the  court  said: 


"Any  law  which  would  really  prevent 
the  defendant  from  operating  its  rail- 
road as  a common  carrier,  or  which 
would  render  it  impossible  for  such 
road  to  be  operated  so  as  to  yield  a 
return  on  the  money  invested  in  its 
construction  or  equipment,  would  doubt- 
less be  void;  but  after  full  considera- 
tion of  all  the  facts  and  issues  pre- 
sented in  this  case,  we  are  of  the 
opinion  tliat  the  semi-monthly  payment 


Honorable  Orville  S.  Traylor 


(9) 


^iarch  16,  1S43 


law  applicable  to  all  corporations, 
is  an  appropriate  and  necessary  police 
regulation;  and  there  is  no  sound  rea- 
son why  it  should  orove  injurious  to 
defendant  or  other  corooratior.s  in  our 
State . " 


COii'ULoSlOK 


It  is,  therefore,  the  opinion  of  this  depart  ent 
that  if  an  employee  voluntarily  leaves  his  employmen 
cannot  demand  immediate  payment,  but  must  wait  until  the 
next  regular  payday. 


hespectfully  submitted 


W.  J.  BURAi 

Assistant  Attorney  General 


AFPROVBD  B : 


ROY  McKIl THICK 

Attorney  General  of  -issouri 


WJBlRl 
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LABOR:  State  statute  regulating  the  hours  of  employment  for 
women  is  superseded  by  the  Railway  Labor  Act  wherein 
it  limits  to  interstate  commerce. 


. arch  16,  1943. 


r.  Orville  S.  Traylor 
Commissioner  of  Labor 
Jefferson  City,  Missouri 


i. 


FILED 


Lear  r.  Traylor: 


T ie  Attorney-Oeneral  wishes  to  acknaf/  lodge 
receipt  of  your  letter  of  March  15th  In  which  you  request 
an  opinion  of  this  Department.  Your  letter,  omitting 
caption  and  signature,  is  as  follows: 

"You  will  find  enclosed  a letter,  with 
enclosures,  from  Mr.  Thos.  T.  Hailey, 

Assistant  to  counsel  for  Trustee  of 
the  Missouri  Pacific  Lines. 

"In  order  to  reply  to  this  lettor,  ve 
would  appreciate  your  opinion  us  to 
wnethor  state  laws  limiting  hours  of 
sorvlco  of  fomale  employees  are  super- 
seded by  the  Railway  Labor  -iCt  and  its 
regulations  or  not," 

In  order  that  v.e  reach  a decision  in  this  matter 
we  will  first  cite  you  to  Lection  10171,  It.  C.  Mo.  1939, 
which  provides  in  part  as  follows: 

" N o female  small  be  employed,  permitted, 
or  suffered  to  work,  manual  or  physical, 
in  any  manufacturing,  mechanical,  or 
mercantile  es tabiishment , or  factory, 
worksnop,  laundry,  bakery,  restaurant, 
or  any  place  of  amuse  >ent,  or  to  do  any 
stenographic  or  clerical  work  of  any 
cnaracter  in  any  of  the  divers  kinds  of 
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eatablisliments  and  places  of  industry, 
heroine oove  described,  or  by  any  per- 
son, firm  or  corporation  engaged  in 
any  express  or  transportation  or  public 
utility  business,  or  by  any  common  car- 
rier, or  by  any  public  institution, 
incorporated  or  unincorporatod,  in  this 
state,  more  than  nine  hours  during  any 
one  day,  or  more  than  flity-four  hours 
during  any  one  week:  * # * * * * # *" 

As  can  oe  seen  from  a study  of  this  section,  female 
employees  working  for  on  employer  such  as  a railroad  company, 
are  not  permitted  to  work  more  than  nine  hours  during  one  day 
or  more  than  fifty-four  hours  during  any  one  woek. 

For  the  purposes  of  this  opinion  it  will  be  assumed, 
and  we  feel  that  it  is  a fact,  that  the  female  employees  in 
question  aro  employees  which  are  engaged  in  interstate  co  i- 
merce. 


This  question  relative  to  female  employees  has  arisen 
in  several  states  and  it  has  been  ruled  on  by  several  juris- 
dictions. It  soeras  from  reading  the  hallway  nabor  Act  of  May 
20,  1926,  as  amended  by  45  U.  3«  C*  A*,  Sections  151  to  163, 
that  Congress  has  acted  in  the  field  of  regulation  of  hours, 
conditions  of  labor  and  the  wages  of  the  employeos  of  inter- 
state carriers  by  giving  the  authority  to  interstate  carriers 
and  labor  unions  to  enter  Into  agreements  relntive  to  hours, 
wages  and  conditions  of  labor,  aubjoct  to  control  by  the 
National  Mediation  loard  and  the  National  Railroau  \djustment 
hoard.  In  entering  into  ouch  fiola  uongross  manifested  its 
intention  to  exorciso  its  constitutional  authority  to  regulate 
the  conditions  of  laoor,  wages  and  hours  of  such  interstate 
carriors • 


In  the  oaco  of  Erie  Railroad  Co.  v.  The  x’eoplo  of  the 
State  of  Now  York,  233  U.  L.  671,  58  L.  id.  1149,  34  Supreme 
Court  756,  the  Supreme  Court  of  the  United  States  said: 

"The  relative  supre.oacy  of  the  state 
and  national  power  of  interstate  com- 
merce need  not  be  com  ion  tod  on.  ™here 
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there  Is  conflict,  the  state  legis- 
lation must  give  v/ay.  Indeod,  when 
Congress  acts  In  such  a way  as  to 
ioanifest  Its  purpose  to  exerclso  its 
constitutional  author: ty,  the  regu- 
lating power  of  the  3tato  censos  to 
exist." 

Again  In  Long  Island  .allroad  Co.  v.  the  Depart- 
ment of  Laoor  of  the  itato  of  New  York,  177  IJ.  K.  17,  256 
N.  Y.  498,  it  was  held  that  regulation  by  Congressional 
action  of  hours  of  labor  of  employees  enga  ed  both  In  Inter- 
state and  Intrastate  commerce,  prevents  the  state  from 
exorcising  power  of  regulation  in  the  same  fiold. 

Again  It  was  held  In  lx  parte  Truolock,  140  3.  VI, 

(2d)  167  (Texas  Criminal  .ppoal),  that  the  power  of  Congress 
to  regulate  Interstate  commerce  Is  supreme  and  when  any  state 
statute  is  in  conflict  with  enactments  of  Congress  or  when- 
ever it  seriously  hampers  the  movement  of  Interstate  commerce, 
oven  over  state  public  highways,  such  a state  statute  must 
yield  and  bo  superseded  by  the  Congressional  enactments. 

e further  find  that  in  Award  No.  7u7,  socket  No. 
TE-629,  the  National  Railroad  Adjustment  hoard.  Third  Division, 
the  boaru  in  its  ruling  made  the  following  statements: 

"The  question,  therefore,  which  must  be 
decided  by  this  Division  in  the  disposi- 
tion of  this  controversy  is  whether  Con- 
gress in  the  enactment  of  the  Hallway 
Labor  ct  of  1926  as  amended  in  1934  has 
manifested  its  purpose  to  exercise  to  the 
exclusion  of  state  control  its  constitu- 
tional authority  over  wages,  hours,  and 
basic  working  conditions  of  railway 
employes  brought  under  the  Jurisdiction 
of  the  federal  government  by  the  Railway 
Labor  Act.  It  is  the  conclusion  of  the 
division  that  Congress  has  so  manifested 
its  purpose,  and  that  the  collective 
agreement  involved  in  this  dispute  takes 
precedence  over  an  inconsistent  state  law," 
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"Certain  features  of  the  Railway  Labor 
Act  clearly  Indicate  that  Congress  In 
its  enactment  has  ionifostod  its  pur- 
pose to  exorcise  its  constitutional 
authority  to  regulate  tha  wages,  hours, 
and  basic  working  conditions  of  ail 
employees  of  interstate  carriers,  and 
that  it  has  established  a unified  scheme 
to  that  end." 

Vue  will  not  quote  the  dallv.ay  ^abor  <\ct  as  cited 
in  Tltlo  4b  U.  S.  C.  A.,  action  151,  at  page  257,  duo  to  the 
fact  that  such  .tailway  naoor  ict  i3  very  iengtiiy.  However, 
after  reading  such  act  wo  have  oorae  to  the  sa  io  conclusion 
that  the  national  uailroad  <djustment  ;oard  aid,  in  that  the 
congress  of  the  United  btatos  clearly  manifests  its  intention- 
to  exercise  its  constitutional  authority  to  regulate  the  wages, 
hours  and  basic  wording  conditions  of'  all  employees  of  inter- 
state carriers.  However,  v:e  wish  to  cull  attention  specif- 
ically to  .action  151a  of  said  ict,  which  roads  au  follows 
(p.  267): 


"Tho  purposes  of  tne  chapter  are:  (1)  To 
avoid  any  interruption  to  commerce  or  to 
the  op~r ’tion  of  any  carrier  engaged  there- 
in; (2)  to  forbid  any  limitation  upon 
freedom  of  association  among  employees  or 
any  denial,  as  a condition  of  employment 
or  otherwise,  of  the  right  of  employees  to  . 
join  a labor  organization;  (3)  to  provide 
for  tne  complete  independence  of  ca  'riers 
anu  of  employees  in  the  matter  of  solf- 
organization  to  carry  out  the  purposes  of 
this  ciiaptor;  (4)  to  provido  for  the 
prompt  and  ordorly  settlement  of  all  dis- 
putes concerning  rates  of  pay,  rules,  or 
working  conditions;  (5)  to  provide  for 
the  prompt  and  orderly  settlement  of  all 
disputes  growing  out  of  grievances  or  out 
of  tno  interpretation  or  application  of 
agrooment3  covering  ratoa  of  pay,  rules, 
or  working  conditions." 
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Ana  also  we  iah  to  call  attention  to  paragraph 
one  of  !. action  152  of  saild  Act,  walch  provides  as  follows: 

"It  shall  oo  the  duty  of  all  carriers, 
thoir  officers,  a ante,  and  employees 
to  exert  ovary  reasonable  effort  to 
male e and  maintain  agroomonto  concern- 
ing rates  of  pay,  miles,  and  working 
conditions,  and  to  settle  all  disputes, 
whether  arising  out  of  the  application 
of  such  agreements  or  otherwise,  in 
order  to  avoid  any  interruption  to  com- 
merce or  to  the  operation  of  any  carrier 
growing  out  of  any  dispute  between  the 
carrier  and  the  employees  thereof#" 

In  Missouri  there  is  a case  somewhat  similar  in 
principle  to  the  case  involved  in  our  Instant  roouost,  said 
case  oeing  tate  ox  rel#  0*rtear  v.  abash  ailroad  Go#,  141 
Li#  Vi.  346,  23d  o#  21,  in  which  it  was  helu  that  the  Act 
of  March  2b,  1905,  regulating  tne  hours  of  service  of  train- 
men, not  being  restricted  to  intrastate  commerce  and  there- 
fore eraoracing  interstate  commerce,  wat.  nullified  by  an  Act 
of  ^on  p?eas  of  March  4,  1907,  covering  the  same  subjects  or 
classes  of  legislation, though  limited  to  interstate  com terco. 


Conclusion. 


Under  tne  provisions  of  the  railway  unbor  ct  we 
feel  that  Congress  has  clearly  manifested  Its  intention  to 
exorcise  Its  constitutional  authorlt;  over  the  wages,  hours 
and  working  conditions  of  all  employees  involvod  in  inter- 
state commerce#  In  the  decisions  which  we  have  cited,  the 
statute  of  a state,  vh  are  it  contradicts  on  let  of  Congress, 
is  held  to  bo  a nullity,  ana  we  feel  that  Section  10171, 
supra,  relative  to  the  employment  of  fe.ialo  employes  and  their 
hours  of  employment,  clearly  violates  the  provisions  and  in- 
tention of  the  tailway  -^abor  Act  of  the  United  States  and  in 
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. r.  Orv  llo  o.  Traylor 

view  of  that  fact  W3  f o zl  thut  such  statute  has  been  super- 
seded by  the  Railway  -abor  :ct  and  ita  regulations* 

.espoctfully  submitted 

Join?  S.  PHILLIPS 

Assistant  Attorney-General 

APPROVED* 

r^l^KlWiUCK 

At  uorrao}  - General 

JSPiLG 


Section  10176,  or  Section  14810,  R.S.Mo.  1939, 
LABOR  DEPARTMENT:  Pertaining  to  payment  of  employees,  does 
STREET  RAILROADS:  not  apply  to  street  railroads. 
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Mr.  Orville  S.  Traylor 
Commissioner  of  Labor 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of 
Larch  4,  1943,  in  which  you  enclose  a copy  of  a contract 
executed  by  an  employee  of  the  Kansas  City  Public  Service 
Company  and  3aid  company,  dated  November  25th,  1942.  We 
sot  forth  your  letter,  in  which  you  request  the  opinion 
of  this  department,  as  follows: 


"You  will  find  enclosed  a copy  of  the 
contract  made  by  the  i-ansas  City  Public 
Service  Company  with  Mr.  Howard  E. 
Hutchins . 

"We  would  like  to  have  your  opinion  on 
the  following  question: 

"Can  this  contract  legally  provide  that 
the  pay  a man  received  while  in  train- 
ing may  be  deducted  from  the  wages  of 
the  man  received  as  a regular  employee, 
if  he  resigned  shortly  after  the  comple- 
tion of  Ms  training  period? 

"In  this  particular  case,  the  man,  Mr.' 
Hutchins,  quit  after  being  with  this 
Company  for  about  forty  days,  including 
both  his  training  and  regular  employment. 

"I  would  like  to  call  your  attention,  in 
this  regard,  to  Section  10176  and  14010, 
R.  S.  Missouri,  1939." 
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wo  herewith,  set  forth  Section  2 of  -aid  contract,  for 
the  reason  that  it  Is  the  portion  of  the  contract  which 
pertains  to  the  question  ashed  In  your  letter.  Said  Section 
2 provides  as  follows: 


"That  he  will  undorgo  a student  training 
period  of  from  fifteen  (15)  to  thirty  (30) 
days,  for  which  he  shall  he  paid  two 
dollars  (02. 00)  per  day,  one-half  of  this 
amount  to  "bo  paid  upon  completion  of  the 
training  period,  the  balance  of  the  first 
regular  payday  theroafter.  Should  the 
liaployoo  fail  to  qualify  for  car  or  bus 
service  or  be  discharged  before  qualifying, 
he  shall  not  recolve  any  pay  for  the  time 
spent  as  a student,  and  if  the  -employee 
loaves  the  service  of  tho  Company  or  is 
discharged  before  the  expiration  of  ninety 
(90)  days  after  date  of  qualifying  for  work, 
he  will  refund  the  amount  paid  him  for  said 
training  period,  and  hereby  authorizes  the 
Company  to  deduct  same  from  any  wages  or 
moneys  which  nay  be  duo  him." 


You  call  our  attention  to  Sections  10176  and  14810,  R. 
S.  Llo.  1939,  as  bearing  on  the  question  asked  in  your  letter 

Section  1017G,  supra,  is  found  in  Article  3,  Chapter  68 
R.  3,  Mo.  1939,  under  the  general  title  of  "Department  of 
^abor  and  Industrial  Inspection"  and  provides  in  part  as  fol 
lows: 


"All  persons  or  corporations  engaged  in 
operating  a railroad  or  railroad  aho?3  in 
this  3 tato,  shall  pty  their  employees  onoo 
£ri  every  thirty  days  in  lawful  money  of 
the  United  States,  and  at  no  pay  day  shall 
there  be  withheld  more  than  ten  days  of 
the  earnings  of  the  employees. 

(lanpbasis  ours.) 
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It  will  be  noted  that  this  section  refers  only  to  all  persona 
or  corporations  enr.a~od  in  operating  a railroad  or  ro-Hroad 
shops  in  this  state,  and  provides  certain  penalties  for  the 
violation  of  said  section.  # 

Section  14810,  supra,  is  found  in  Article  1,  Chapter  111, 
under  the  general  title  of  "Hines  and  Mining  and  State  Bureau 
of  Mines'1  and  provides  in  port  as  follov/s: 


"All  persons  or  corporations  engaged  in 
or  operating  any  mines,  stone  or  granite 
quarries  in  this  state  shall  pay  their 
employoos  once  in  every  fifteen  days  in 
lawful  money  of  the  United  States,  and 
at  no  pay  day  shall  there  be  withheld 
any  of  the  eamin-a  due  any  such  employee: 


Wo  have  examined  the  records  in  the  Corporation  Depart- 
ment of  the  Secretary  of  State’s  office  and  find  that  the 
hanaa3  City  Public  Service  Company  was  originally  incorporated 
under  Article  5,  Chapter  90,  R.  S.  Mo.  1919,  relating  to 
street  railroads.  However,  3t  was  amended  to  include  Article 
1,  Chapter  32,  R.  S.  Mo.  1929,  the  general  corporation  statutes, 
and  Article  16,  Ciiapter  32,  R.  S,  lio.  1920,  relating  to  stock 
corporations  and  not  Article  2,  Chapter  33,  pertaining  to  rail- 
road companies . 

It  will  be  observod,  therefore,  that  the  two  sections  of 
the  statutes  referred  to  in  your  letter,  namely.  Sections 
10176  and  14810,  R.  S.  Mo.  1939,  are  not  applicable  to  corpor- 
ations incorporated  under  the  street  railroad  article  and 
chapter,  which  is  now  Article  4,  Chapter  43,  R.  3.  Ho.  1939. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that 
the  statutes  referred  to  in  your  letter  do  not  apply  to  corpor- 
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ations  organized  as  street  railroads  and  vro  do  not  find  any 
section  of  our  statutes  which  is  contrawened  by  Section  2 
of  the  contract  submitted  to  us. 


Respectfully  submitted. 


COVELL  R.  HEWITT 
Assistant  Attorney-General 


APPROVED: 

itol1  IIcHITTRICil 
Attorney-General 

CRH: CP 


EMPLOYMENT  CONTRACT: 
USURY: 


Contract  charging  60$  for 
obtaining  a job  is  not  usury. 


March  31,  1943 


Mr,  Orville  S.  Traylor 
Commissioner  of  Labor 
Jefferson  City,  Missouri 


Dear  ir: 


This  will  acknowledge  receipt  of  your  letter 
of  March  12,  1943,  as  follows: 


"You  will  find  enclosed  a copy  of  Applica- 
tion Form  and  .agreement  used  by  the  Index 
employment  Company  of  Kansas  City. 


"Our  Deputy  Commissioner  in  Kansas  City,  Mr. 
James  a.  Young,  would  like  to  know  if  the 
charge  of  60%  of  the  first  month’s  salary, 
paid  in  installments,  as  provided  for  in 
Section  (a)  of  the  Agreement,  can  be  inter- 
preted as  usury." 


Section  (a)  of  the  agreement  which  you  have 
attached  to  your  letter: 


I 


"(a)  An  amount  equal  to  Ifty  (50$)  Percent 
of  my  first  .month’s  salary  for  a position 
giving  me  employment  if  paid  in  cash,  or  Six- 
ty (60$)  Percent  if  paid  in  installment s." 


You  ask  whether  or  not  the  charging  of  sixty 
(60$)  percent  of  one  month's  salary  for  obtaining  a per- 
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son  employment  constitutes  usury  under  the  laws  of  this 
Utate.  In  Williams  v.  .unericon  Exchange  ^>ank,  (ho.  Sup.) 
280  S.  W.  (2d)  720,  it  is  said  (l.  o.  723): 


” * * Usury  is  defined  as  ’the  excess 

over  the  legal  rate  charged  to  a borrower  for 
the  use  of  money. ’ 3 Bouvier's  Law  Diet.  p. 

'300;  LcAackan  v.  Lank,  80  S,  S.  104,  164  N. 
C.  24,  49  L.  K.  a.  (N.  L>. ) 1043,  -urn.  Cas. 
1915D,  105.  * * * * * " 


It  Is,  thus,  to  be  seen  that  usury  Is  confined 
only  to  the  lending  of  money  at  rates  in  excess  of  that 
provided  by  law.  By  no  stretch  of  the  imagination  could 
the  term  usury  be  said  to  include  a fee  which  one  charges 
for  personal  services  rendered. 


Respectfully  submitted, 


LAWRENCE  L.  BRADLEY 

Assistant  attorney -General 


APPROVED: 


ROY  MoKITTRIOX 
Attorney-General 


LLBiFS 


LABOR:  (1)  I unic?  pally  ov/nea  titility  companies  ara  subject  to 

-ir.spjction  by  Labor  Commissioner;  (2)  The  prosecuting 
attorney  of  the  county  wherein  the  business  establiaunent 
is  located,  shall  enforce  the  provisions  of  Section  10180, 
R.  S.  1930. 


vpril  20,  1943. 


iion.  Orville  S*  Traylor 
Commissioner  of  ^abor 
Jefferson  City,  Missouri 


Dear  Mr*  Traylor* 


This  will  acknowledge  receipt  of  your  letter  of 
April  12,  Iu43,  roquesting  an  opinion  from  this  opart. *ont. 
lour  lottor,  omitting  caption  and  signature,  is  as  follows: 

"You  will  find  enclosed  an  opinion 
by  Arthur  ti.  olfe,  Assistant  City 
Counselor  of  Kansas  City,  regarding 
the  inspection  by  this  Department  of 
the  muni ci pally- OY/ned  utilities  of 
Kansas  City. 

"On  July  3rd,  1934,  your  office  gave 
an  opinion  to  Mary  hdna  Cruzen  stating 
that  we  could  make  such  inspections. 

"In  as  much  as  other  utilities  have 
refused  to  pay  this  inspection  fee, 
we  would  like  to  xiave  an  opinion  from 
you  as  to  what  action  we  should  take 
to  collect  such  fees." 

The  purpose  of  the  legislation  in  regard  to  laocr 
is  sot  out  in  Lection  101^3,  R.  • Mo.  1939.  This  section 
provides  as  follows: 

"The  object  of  tills  department  uliall 
oo  to  collect,  assort,  systematize 
and  present  in  annual  report  to  tile 
governor,  to  be  by  him  transmitted 
biennially  to  the  general  assembly. 
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statistical  details  anti  information 
relating  to  all  departments  of  labor 
in  the  staLe,  especially  in  it3  re- 
lations to  the  commercial,  industrial, 
social,  educational  and  solitary  con- 
ditions of  the  laboring  classes  and 
to  the  permanent  prosperity  of  the 
productive  industries  of  the  stato." 

As  can  bo  noted  from  the  aoove  section,  it  was 
clearly  the  intention  of  the  Legislature  at  the  time  thus 
section  wa3  passed  to  enact  this  legislation  for  the  protec- 
tion of  labor  and  for  the  .aintenance  of  sanitary  and  health- 
ful conditions  for  those  people*  performing  labor  in  different 
classes  of  employment. 

The  Legislature  also  enacted  a law  providing  for  the 
inspection  of  various  types  of  ousinessac  and  manufacturing 
companies  by  the  State  Commissioner  of  nabor  and  Industrial 
Inspection,  ae  provided  in  Section  10179,  fU  I.  o.  1j39.  This 
section  proscribes  the  following* 

• 

"The  state  commissioner  of  labor  and 
inuustrial  inspection  may  Uiviue  the 
stato  Into  districts,  assign  one  or 
more  deputy  inspectors  to  each  district, 
ana  .ay , at  his  discretion,  change  or 
transfer  them  from  one  district  to 
another.  It  shall  oe  the  duty  of  the 
commissioner,  his  assistants  or  deputy 
Inspectors,  to  make  not  less  than  two 
inspections  during  each  year  of  all 
factories,  warehouses,  office  buildings, 
fr Jight  do pots,  machine  shops,  garages, 
lauruiries,  tenement  workshops,  balce 
shops,  restaurants,  bowling  alleys, 
pool  halls,  theaters,  concert  halls, 
moving  picture  houses,  .or  placss  of 
public  amusement,  and  all  other  manu- 
facturing, mechanical  and  mercantile 
estaolish.ionts  and  workshops.  The 
last  inspection  .shall  be  completed  on 
or  before  the  first  day  of  October  of 
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each  year,  and  the  commissioner  shall 
enforce  all  laws  relating  to  tho  in- 
spection of  too  ostaolialuaents  enumer- 
ated heretofore  In  this  section,  and 
prosecute  all  persons  for  violating  the 
same.  iny  municipal  ordinance  relating 
to  said  establishments  or  their  Inspec- 
tion shall  b3  enforced  by  the  commissioner* 
toe  commissioner,  his  assistants  and 
deputy  inspectors,  may  administer  oaths 
and  take  affidavits  in  matters  concerning 
the  enforc ament  of  the  various  inspection 
laws  relating  to  these  establishments i 
Provided , that  the  provision  of  this 
section  shall  not  apply  to  mercantile 
establishments  that  employ  less  than  ten 
persons  that  are  located  in  towns  and 
cities  that  h&vo  throe  thousand  inhab- 
itants or  loss," 

It  will  be  noted  from  the  above  provision  that 
although  thi3  section  does  not  make  spocific  provisions  for 
the  inspection  of  municipal  utility  companies,  or  of  any 
utility  company,  it  doos  provido  that  tho  Commies loner  shall 
make  two  inspections  each  year  of  all  "manufacturing,  mechan- 
ical and  mercantile  establishments  and  workshops."  It  would 
seem  that  tho  question  involved  in  this  opinion  is  whether 
or  not  a municipal  utility  company  comes  under  tho  terms  of 
a “manufacturing,  mechanical  or  mercantile  establishment," 

It  has  boon  held  in  several  jurisdictions  that  a 
person  engaged  in  the  generation  of  electricity  is  engaged  in 
a manufacturing  or  mechanical  business.  See  Stato  ex  rel, 
V.intorf laid  v.  Hardin  County  Rural  hloctric  Co-op.,  285  H.  W. 
219,  225,  226  Iowa  896;  In  re  Charles  Town  Light  and  Power  Co., 
183  Pad.  160,  1.  c.  163;  and  iichlllan  v.  Noyes,  72  A.  759, 

762,  75  N.  H*  258.  Also  see  jigola  Railway  and  power  Co., 
v.  jutz,  98  N.  S.  818,  1.  c.  820  (Ind.);  Lucas  v.  Ashland 
Light,  Mill  ft  Power  Co.,  138  K.  V/.  761,  763,  92  Heb.  550; 

Lamborn  v.  Bell,  32  P.  989,  1.  c.  991,  18  Colo.  346,  20  L.  R.  A. 
241. 


As  can  be  seen  from  a study  of  the  above  decisions 
a company  organized  for  the  purpose  of  generating  and  selling 
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electrical  power,  Is,  by  the  weight  of  authority,  a manu- 
facturing establishment  or  concern  and  would  come  under  the 
terms  of  section  10179,  supra.  Thera  seems  to  be  no  question 
that  persons  engaged  in  the  manufacture  or  handling  of  elec- 
trical current  are  subject  to  reasonable  regulations  and 
restrictions  oy  proper  authority  in  accordance  with  the 
statutes  and  rauricipal  ordinances  enacted  in  the  proper  exor- 
cise of  police  power.  So9  20  C.  J.,  page  320,  Sec.  23. 

As  stated  aoove,  f action  10179,  it.  S.  Mo.  1939, 
was  pas sod  for  the  protection  of  the  enployoes  of  different 
types  of  businesses, ana  the  inspection  fees  as  provided  in 
Section  10180,  R.  S«  Mo.  1939,  is  not  a tax  on  the  property 
of  such  business  establishments  but  is  merely  an  inspection 
fee*  3oe  btate  v.  Vickens,  186  Mo.  103,  84  S.  • 908. 

In  the  opinion  of  the  \sslstant  City  Counselor, 
which  was  attached  to  your  request,  there  is  a lino  drawn 
between  utilities  owned  by  private  corporations  and  those  owned 
by  municipal  corporations.  We  can  see  no  merit  in  the  conten- 
tion that  municipal  utilities  are  not  suoject  to  tne  provisions 
of  the  sections  of  the  statute  cited  aoovo,  merely  because  they 
aro  not  specifically  mentioned.  e do  not  think  it  was  the 
intention  of  tho  Legislature  in  enacting  this  law  to  include 
utilities  operated  oy  private  interests  and  exclude  those  oper- 
ated by  municipalities,  since  in  so  doing  tho  employees  of  the 
municipally  owned  utilities  would  not  oe  afforded  the  same 
protection  with  regard  to  nealth  and  working  conditions  as 
those  employed  by  a private  entorprize.  Dais  certainly  could 
not  be  the  intention  of  the  Legislature,  as  stated  above. 

Therefore,  It  is  the  opinion  of  this  Department 
that  the  provisions  of  Section  10179,  supra,  relative  to  the 
inspection  of  labor  conditions,  apply  to  utility  plants  ownod 
by  a municipality. 

Your  request  also  contains  a question  as  to  how 
the  inspection  foes  provided  for  by  flections  10179  and  10180, 

R#  S.  Mo.  1939,  can  bo  collected. 

Section  10180  provides  for  the  foes  for  inspection 
and  also  provides  for  the  manner  in  which  such  regulations 
relative  to  the  inspection  of  certain  businesses  can  be  enforced. 
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In  view  of  the  fact  that  this  Is  a rather  lengthly  article, 
we  will  only  cite  that  portion  of  such  section  as  i3  appll- 
caole  to  the  question  heroin  involved*  t uch  portion  of 
Section  10180  reads  as  follows t 

> » Any  person,  firm  or  corpora- 
tion, agent  or  manager,  superintendent 
or  foreman  of  any  firm  or  corporation, 
whether  acting  for  himself  or  for  such 
firm  or  corporation,  or  by  himself  or 
through  subagents  or  foreman,  superin- 
tendent or  manager,  who  shall  refuse  or 
attempt  to  prevent  the  admission  of  any 
inspector  authorized  by  this  article, 
upon  or  within  the  premises  or  building 
of  any  establishments  or  place  which  he 
is  required  by  law  to  inspect,  at  any 
reasonable  business  hour,  or  during  work- 
ing hours  of  the  persons  employed  therein 
or  thereat,  or  shall  in  any  manner  inter- 
fere with  tile  performance  of  the  official 
duties  of  such  Inspector,  or  shall  neglect 
or  refuse  to  pay  the  inspection  fee  upon 
the  completion  of  such  inspection,  shall 
be  deemed  guilty  of  a misdemeanor,  and, 
upon  conviction  thereof,  shall  be  fined 
not  leas  than  twenty-five  dollars  nor 
more  than  one  hundred  dollars  for  each 
offense:  *•»**" 

As  oan  be  seen  from  the  above  provision,  if  any  per- 
son, firm  or  corporation,  agont  or  manager,  superintendent  or 
foreman  of  any  firm  or  corporation  siiall  refuse  to  permit  their 
particular  establishment  to  be  inspectod  or  shall  In  any  way 
interfere  with  the  inspection  thereof,  or  shall  neglect  or  re- 
fuse to  pay  the  inspection  fee  upon  the  completion  of  such 
inspection,  such  persons  siiall  oe  guilty  of  a misdemeanor  and 
punishable  by  a fine  in  the  amount  set  out  in  such  statute* 

Consequently,  if  there  is  a refusal  to  permit  the 
inspection  of  any  establishment  set  out  in  Article  4 of  Chapter 
68,  H*  S*  Lo.  1*39,  or  if  any  such  establishment,  or  manager  there- 
of, shall  refuse  to  pay  the  inspection  fee,  complaint  should  be 
made  to  the  .prosecuting  attorney  of  the  county  In  which  such 
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business  Is  located  and  whoso  duty  It  is  to  enforce  tixo  pro- 
visions of  this  article. 


Conclusion 


Tliereforo,  it  Is  the  opinion  of  this  Department 
that  a municipally  ov/neu  utility  company  is  subject  to  Inspoc- 
tlon  oy  the  tate  Coiam! ..  si  oner  of  Labor  and  Industrial  Inapoction 
as  provided  by  Section  10179,  R*  C.  in o.  1939.  It  is  further 
the  opinion  of  this  Department  that  where  there  Is  a refusal 
of  permission  to  inspect  any  business  estaolishnont  s.-t  out  in 
such  section,  or  a failure  or  neglect  to  pay  the  Inspootion 
fee  as  provided  "by  auction  10180,  R,  . . o.  1939,  It  then  be- 
comes the  duty  of  the  prosecuting  attorney  of  the  county  where- 
in such  business  establishaent  is  locatod  to  proc  od  in  court 
to  enforce  the  provisions  of  Article  4,  Chapter  68,  . ho. 

1939  . 


:e3pectfully  submitted. 


JOittJ  . PHILLIPS 
Assistant  Attorney- Joneral 


APPROVED* 


;.;c..l\  .RiCk 
Attomoy-C  on  oral 
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CHI  DRE1I:)  Proviso  in  section  takes  precedence  over  the 
) whole  section. 

LABOR:  ) 


June  11,  1943 


hr.  Orville  3.  Traylor* 
Commissioner  of  Labor 
Labor  and  Industrial  Inspection 
Department 

Jefferson  City,  Missouri 

• 

Dear  Sir: 


Tills  Is  in  reply  to  your  letter  of  June  2,  1943,  in 
which,  you  request  an  opinion  from  tills  department,  as 
f ollov/s : 


FILED 


”.<e  have  been  asked  by  a great  many 
people  for  an  explanation  of  Sections 
9G20  and  9621,  It.  S.  Missouri,  1939. 

"Section  3620  contains  the  following 
provision: 

" 1 Provided,  that  during  the  hours  public 
schools  are  not  in  session,  children  be- 
tween the  ages  of  twelve  and  sixteen 
years  may  be  gainfully  employed  except 
in  Industries  which,  employ  more  than  six 
persons . f 

"Section  9621  contai  s the  following: 

" * Provided , however,  that  the  provisions 
of  this  article  shall  not  apply  to  any 
child  engaged  in  the  sale  of  news  apers , 
magazines  and  periodicals,  nor  to  agri- 
cultural labor  and  domestic  service,  nor 
to  any  work,  labor  or  service  performed 
for  or  under  the  personal  supervision  or 
control  of  the  parent  or  guardian  of  such 
child,  nor  when  school  is  not  in  session 
to  industries  which  employ  less  than  six 
persons . 1 
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"We  would  especially  like  to  know  If 
either  or  both  of  these  sootlons  take 
precedence  over  the  other  sections  of 
the  article.  It  seers  to  this  Depart- 
ment tint  the  two  provisions  quoted 
above  are  contrary  to  the  othjor  sec- 
tions of  tills  article. 

"We  would  also  like  to  have  your  defini- 
tion of  the  ten:  'industries'  as  it  is 
used  in  both  of  these  sections. 

"Due  to  the  fact  that  the  public  schools 
have  been  dismissed  for  the  sumnor,  more 
children  than  usual  are  aslcinc  for  worse 
permits . For  this  reason  we  would  appre- 
ciate a prompt  reply." 


Section  9620,  R.  o.  Ho.  1939,  reads  as  follows: 


"It  3hall  be  unlawful  for  any  child  in 
this  state  under  the  age  of  16  years  to 
be  employed,  permitted  or  suffered  to 
work  at  any  gainful  occupation  unless 
such  employment  is  authorized  as  in  this 
article,  or  otherwise  by  law  provided: 
Provided,  tfrnt  during  the  hours  public 
schools  aro  not  in  session,  children  be- 
tween the  a^es  of  twelve  and  sixteen 
yeans  nay  be  gainfully  employed  except 
in  Industries  which  employ  more  than 
six  persons." 


The  proviso  under  Section  9620,  as  set  out  in  your  request, 
refers  to  children  between  the  a^es  of  twelve  and  sixteen, 
who  nay  be  employed  in  industries  that  do  not  employ  more 
than  six  persons.  In  other  words,  the  proviso  is  an  excep- 
tion to  the  main  general  section  and  to  other  sections  in 
the  article,  and  the  section  in  which  it  is  included.  Of 
course,  all  of  the  conditions  included  in  the  proviso  must 
appear. 
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A proviso  must  be  construed  with  reference  to  the 
Immediately  preceding  part3  of  the  clause  or  section  to 
which  it  is  attached.  State  ex  rel.  Grow  v.  The  City  of 
.t.  ouis,  73  ..  ...  683,  174  ho.  125,  61  L.R.A.  593.  The 
preceding  clause  in  Section  9620  prohibits  the  employment 
of ‘any  child  in  this  state  under  tho  age  of  sixteen,  un- 
less otherwise  authorised  in  Article  3,  Chanter  56,  R.  5. 
ho.  1939.  The  proviso  then  oxcepts  children  between  the 
ages  of  twelve  and  sixteen  who  meet  the  requirements  of 
the  proviso  to  Section  9629. 

In  stating  the  rule  as  to  a proviso  becoming  an  ex- 
ception to  the  section  in  which  it  is  included,  50  C.  J. 
page  331,  3tates: 


"in  a statute  'provided'  may  mean  'on' 
or  'upon  condition.'  It  is  said  to  bo 
a rule,  sustained  substantially  by  all 
tho  authorities,  that  the  usual  office 
of  the  word  'provided*  in  a statute  i3 
to  create  a condition  or  to  restrain 
the  enacting  clause,  to  except  some- 
thing which  would  otherwise  be  In  It, 
or  in  3orae  manner  modify  it.  * * '*  ■* 


Also,  in  the  case  of  State  v.  Murphy,  148  3.  u.  (2d)  527 
!•  c.  532,  lar.  13,  the  Supreme  Coxxrt  of  this  State,  sal 


"Ordinarily  the  word  'provided'  Intro- 
duces a condition  or  exception  arul  Is 
oftor.  synonymous  with  ' if', ' but  some- 
times, eve.*,  in  statutes,  it  Iras  only 
the  meaning  of  the  conjunction  'and.' 
50  0*  J.  page3  330,  831;  Donsgh]  v. 
Robinson,  o.  Sup.  210  S.  V.  655,  loc. 
cit.  659;  State  ox  rel.  v.  I'ooncyhaxn, 
212  Mo.  App.  573,  253  3.  17.  1098." 


The  courts,  in  construing  a proviso,  must  consider  it 
as  it  reads  and  according  to  the  actual  words  as  appear 
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therein.  Smith  v.  Pettia  County,  13G  S.  V.'.  (2d)  282.  In 
reading  the  proviso  to  Section  9620  it  can  readily  be  seen 
tliat  tiie  proviso  la  an  exception  to  the  general  law  as  set 
out  in  the  article.  In  the  case  of  State  ex  rol.  Buchanan 
Co.  v.  Ixael,  219  S.  W.  634,  1.  c.  636,  the  court  said: 


"While  the  effect  of  the  proviso, 
under  the  general  rule  (Drown  v.  Pat- 
terson, 224  Ko.  639,  124  S.  W.  1),  was 
to  restrict  the  preceding  portion  of 
the  section,  it  became  upon  Its  adoption 
as  touch  a substantive  and  operative  por- 
tion of  the  original  section  as  If  in- 
corporated therein  wnen  the  latter  was 
first  euacted.  * " 


The  main  part  of  Sections  9620  and  9621,  ao  herein- 
after set  out,  are  general  word3  stating  the  law,  but  the 
proviso  describes  a special  class  which  should  not  be  con- 
sidered tinder  the  general  law,  that  is.  Sections  9620  and 
9021,  or  othor  sections  in  Article  3,  Chapter  56,  R.  S,  IIo. 
JLj39.  In  t2ie  case  of  ilcdlaren  v.  0.  3.  Robins  & Co.,  162 
3.  W.  (2d)  05G,  1.  c.  058,  the  court  said: 


" * a The  eju3dem  generis  rule  Is  that 

wliere  a statute  contains  general  words 
only,  such  general  vurds  are  to  receive 
a general  construction,  but,  where  It 
enu.  .erates  particular  classes  or  things, 
followed  by  general  words,  the  general 
words  so  used  will  be  applicable  only 
to  things  of  the  sa me  general  character 
as  thoso  which  are  specified.  Keane  v. 
Otrodtnan,  323  ilo.  161,  18  S.  W.  2d  896; 
hangeladorf  v.  Pennsylvania  Fire  Insur- 
ance Company,  224  fao#  App.  265,  26  S.  W. 
2d  S13;  Puritan  Pharmaceutical  Comoany 
v.  Pennsylvania  Railroad  Company,  230 
Mo.  App.  848,  77  S.  W.  2d  508."'' 


Section  9621,  R.  3.  ho.  1939,  reads  as  follows: 


Lir,  Orville  S.  Traylor 


-5- 


6-11-43 


"No  child  under  the  ace  of  sixteen 
years  shall  be  employed,  permitted 
or  suffered  to  work  at  any  gainful 
occupation  for  more  than  eight  hours 
in  any  day,  nor  for  more  than  forty- 
eight  hours  or  six  days  in  any  one 
week,  nor  beforo  the  hour  of  seven 
o’clock  in  the  forenoon  nor  after  the 
hour  of  seven  o’clock  in  the  after- 
noon of  any  one  day:  Provided,  how- 
ever , that  the  provisions  of  this 
article  shall  not  apply  to  any  child 
engaged  in  the  salo  of  newspapers, 
magazines  and  periodicals,  nor  to 
agricultural  labor  and  domestic  ser- 
vice nor  to  any  work,  labor  or  service 
performed  for  or  under  the  personal 
supervision  or  control  of  the  parent 
or  guardian  of  such  child,  nor  when 
school  is  not  in  session  to  industries 
which  employ  less  than  six  persons.” 


This  section  merely  sets  out  the  time  of  employment,  but 
the  Legislature,  again  showing  its  intention  and  purpose, 
set3  out  a proviso,  which,  under  the  authorities  sot  out 
under  Section  9620,  is  an  oxception  to  the  general  law. 

The  proviso  also  differs  in  that  tj*e  industries  coming 
within  the  proviso  must  employ  only  five  or  less  employees 
and  doe3  not  limit  the  age  of  the  child  in  ar.y  manner,  u3 
set  out  in  tho  proviso  under  Section  9620. 

Two  statutes  relating  to  the  same  subject  must  be 
read  togotJier,  and  provisions  of  one  having  special  appli- 
cation to  a particular  subject  will  be  deemed  a qualifica- 
tion of,  or  ’'exception"  to  other  statute  ge’  eral  in  its 
terms.  Eagle  ton  v.  Murphy,  156  S.  W.  (2d)  683,  348  !io. 

949,  138  A.I..R.  749. 

of  course,  there  are  many  exceptions  in  the  Laws  of 
Missouri  which  are  special  in  their  nature  and  which  should 
be  followed  even  in  cases  which  may  come  under  the  provisos 
as  set  out  under  Sections  9620  and  9621.  We  are  herein 
setting  out  some  of  the  sections  which  are  special  statutes 
and  should  govom  in  preference  to  the  provisos  above  sot 
out.  host  of  the  sections  are  as  to  hazardous  work  where 
children  cannot  be  employed.  We  refer  you  to  factories 
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that  employ  explosives  as  sot  out  under  Sections  4665  and 
4660 j also  to  the  punishment  for  employing  children  under 
hazardous  occupations  as  3et  out  in  Sections  4G65  and  4670. 
Also,  the  main  exceptions  and  prohibited  employment  of 
children  under  the  age  of  sixteen  years,  os  set  out  under 
Section  9622.  These  being  special  statutes  should  be  fol- 
lowed in  preference  to  the  general  law.  Where  statutes 
dealing  with  the  common  subject  matter  are  necessarily  In- 
consistent the  statute  which  deals  with  the  subject  matter 
in  a minute  and  particular  way  will  prevail  over  one  of  a 
more  general  nature.  State  v.  Kidman,  140  S.  W.  (2d) 

796,  347  lio.  595. 

Your  further  question  in  your  request  is  that  you 
would  like  to  have  our  definition  of  the  term  "industries" 
as  it  is  used  in  both  of  the  provisos  *of  both  sections. 

The  Supreme  Court  of  this  State  in  the  case  of  State  ex 
rel.  ^ansas  City  Power  & Light  Co,  v.  Smith,  111  S,  W.  (2d) 
513,  1.  c.  513,  defined  "industrial  establishments'’  wherein 
they  3 aid: 


"The  ordinarily  accepted  use  of  the 
phrase  ’commercial  establishment ’ de- 
notes a place  where  commodities  aro 
exchanged,  bought,  or  3old,  while  the 
ordinarily  accepted  meaning  of  the 
phrase  'industrial  establishment' 
denotes  a place  of  business  'which 
employs  much  labor  and  capital  and 
is  a distinct  branch  of  trade;  as, 
the  sugar  Industry.'  Webster's  ITew 
International  Dictionary.  Thus,  we 
see  that  the  transportation  of  pas- 
sengers would  not  come  within  the 
ordinary  meaning  of  either  the  word 
' commercial ’ or  'industrial.'"  ' 


Also,  in  the  State  of  Washington  t’i©  Supreme  Court  in  the 
caso  of  Dessen  v.  Department  of  Labor  and  Industries  of 
Washington,  66  Pac.  (2d)  867,  190  ’Washington  69,  defined 
"Industry"  as  any  department  or  branch  of  art,  occupation 
or  business,  especially  one  which  employs  much  labor  and 
capital  and  is  a distinct  branch  of  trade.  Most  of  the 
other  states  consider  that  "Industry"  is  any  department 
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or  branch  of  art,  occupation  or  business  and  is  especially 
one  wlilch  employs  nuch  labor  and  capital  and  la  a distinct 
bra  c i of  trade.  In  the  caso  of  State  ex  rel.  iCansftB  City 
Power  & Light  Go.  v.  Smith,  111  S.  . (2d)  bio,  supra, 
the  Supremo  Court  of  tills  State  distinguieiied  commercial 
and  Indus  trial  purposes,  in  tliat  corner  leal  was  the  sale 
of  certain  tilings  and  industrial  was  the  production  and 
manufacture  of  certain  things.  Ye,  of  course,  must  accept 
the  definition  of  "industrial"  which  ia  synonymous  to  ” in- 
dustry'" as  the  proper  definition  as  set  out  by  the  Supreme 
Court. 


COliCLUSlOIi 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  provisos  contained  in  Sections 
9620  and  9621,  take  precedence  over  the  other  sections  of 
Article  3,  Chapter  56,  E.  3.  o.  1939,  except  such  sections 
that  are  special  sections  prohibit ig  employment  in  certain 
occupations  that  are  considered  hazardous,  and  employment 
as  prohibited  and  set  out  under  Section  9622,  H.  S.  Uo. 
1939. 


Respectfully  submitted. 


...  J • BOEfiXi 

Assistant  Attorney-General 


Ai’PRJVhD: 
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HOURS  OH  LABOR:  Female  employe  may  not  oe  employed 

FEMALE  EMPLOYES:  more  than  nine  hours  in  any  one 

day  or  more  than  fifty-four  hours 
during  any  one  week. 


June  25,  1943 


Mr.  Orville  S.  Traylor 
Commissioner  of  Labor 
Jefferson  City,  Missouri 
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Dear  Mr.  Traylor: 


This  office  is  in  receipt  of  your  request  for  an 
opinion,  the  details  of  which  are  set  out  in  a letter 
from  the  Great  Atlantic  and  Paoific  Tea  Company.  This 
letter  reads  as  follows: 


"V/e  have  reoently  added  a v.omah  to 
our  staff  of  Field  Auditors  and  we 
should  like  to  have  your  clarifica- 
tion of  her  work  hour  schedule. 


"At  present  she  is  being  paid  for  a 
48  hour  week,  consisting  of  time 
spent  both  in  traveling  to  and  from 
stores  in  St.  Louis  and  in  time 
spent  actually  working  in  the  stores. 
Her  work  includes  Inventorying  mer- 
chandise in  the  stores,  oo unting  ra- 
tion points  and  checking  managers* 
cash  balances  and  of  observing  the 
practices  of  company  policies.  Time 
spent  in  a store  runs  from  z\  hours 
in  a small  service  store  to  5 hours 
in  a large  super  market. 


"Due  to  several  of  our  male  field 
auditors  expecting  to  be  oalled  for 
military  duty  and  the  decrease  in 
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available  manpower  for  replacements, 
we  may  find  it  necessary  to  send 
this  woman  field  auditor  to  our 
stores  located  in  a radius  of  ap- 
proximately 200  miles  of  St.  Louis. 
The  time  required  in  traveling  to 
and  from  stores  may  run  into  seve- 
ral hours  a day.  If  time  consumed 
in  travel  were  to  be  considered  as 
part  of  her  nine  hour  work  day  we 
would  obtain  considerably  less  than 
nine  hours  work  from  her  on  soms 
days. 


"’Ve  intend  to  continue  to  pay  her 
for  total  number  of  hours  per  week 
spent  in  traveling  to  and  from 
stores  plus  time  spent  in  the 
stores,  but  we  would  like  to  have 
approval  from  you  to  lnolude  only 
the  hours  actually  spent  working  in 
the  stores  in  her  nine  hour  work 
day  end  exclude  time  spent  in  tra- 
vel. The  local  office  of  your  de- 
partment has  verbally  approved  this, 
but  we  would  appreciate  a letter 
from  you  for  our  files  and  they  re- 
commended our  writing  you  for  it." 


The  statute  quoted  in  your  letter  is  Section  10171 
R.  S.  Mo.,  1939.  The  full  text  reads  as  follows: 


"No  female  shall  be  employed,  per- 
mitted, or  suffered  to  work,  manual 
or  physical,  in  any  manufacturing, 
mechanical,  or  mercantile  establis- 
raent,  or  factory,  workshop,  laundry, 
bakery,  restaurant,  or  any  place  of 
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amusement,  or  to  do  any  stenogra- 
phic or  clerical  work  of  any  charac- 
ter in  any  of  the  divers  kinds  of 
establishments  and  places  of  indus- 
try, hereinabove  described,  or  by 
any  person,  firm  or  corporation  en- 
gaged in  any  express  or  transporta- 
tion or  public  utility  business,  or 
by  any  common  carrier,  or  by  any 
public  institution,  incorporated  or 
unincorporated,  in  this  state,  more 
than  nine  hours  during  any  one  day, 
or  more  than  fifty-four  hours  during 
any  one  week:  Provided,  that  oper- 
ators of  canning  or  packing  plants 
in  rural  communities,  or  in  cities 
of  less  than  ten  thousand  inhabitants 
wherein  perishable  farm  products  are 
canned,  or  packed,  shall  be  exempt 
from  the  provisions  of  this  section 
for  a number  of  days  not  to  exceed 
ninety  in  any  one  year:  Provided 
further,  that  nothing  in  this  section 
shall  fee  construed  and  understood  to 
apply  to  telephone  companies;  and  be 
it  further  provided,  that  the  provi- 
¥Tons  of  this  section  shall  not  apply 
to  towns  or  cities  having  a popula- 
tion of  3,000  inhabitants  or  less.” 


The  penalty  section  may  be  found  at  Section  10173 
R.  S.  Mo.,  1939,  which  we  do  not  quote  because  of  its 
length  and  for  the  further  reason  that  thusfar  no  viola- 
tion of  the  statute  is  involved.  This  statute  is  clear, 
unambiguous  and-  needs  no  interpretation,  yet  for  the  pur- 
poses of  our  discussion  we  refer  you  to  other  authorities 
and  decisions  in  support  of  the  conclusion  to  which  we 
arrive. 


The  statutes  involving  hours  of  service  restricting 
the  laws  of  labor  for  female  employes  have  been  enacted, 
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the  object  of  Which  is  to  secure  the  public  comfort, 
welfare,  health  and  safety  of  this  class  of  employes. 
Your  attention  is  directed  to  that  paragraph,  39  C.  J. 
58 , 59 , paragraph  37 : 


"In  holding  valid  laws  restricting 
the  hours  of  labor  of  women,  as  a 
class,  the  consideration  of  health 
is  of  especial  importance,  and  a 
law  as  applied  to  them  may  be -valid 
when  similar  statutes  would  be  in- 
valid if  applied  to  males.  The 
guaranty  against  discrimination  in 
a state  constitution  providing  that 
no  person  shall,  on  account  of  sex, 
be  disqualified  from  entering  or 
pursuing  any  lawful  business,  voca- 
tion, or  profession,  is  subject  to 
reasonable  regulations  under  the 
police  power,  and  does  not  prevent 
reasonable  restrictions  of  females 
in  their  working  hours  under  the 
police  power  for  the  protection  and 
preservation  of  the  public  health." 


Devoting  our  attention  now  to  the  question  as  to 
what  constitutes  hours  of  work  we  find  in  19  Words  and 
Phrases,  page  679,  the  following: 


"Within  Workmen’s  Compensation  Act 
June  2,  1915,  art.  3,  seo.  301,  P. 

L.  736,  77  P.  S.  pars.  411,  436, 
the  injury  must  occur  within  the 
•hours  of  employment*  but  the  ‘hours 
of  employment*  are  not  confined  to 
the  period  for  which  wages  are  paid, 
but  may  include  time,  before  the  be- 
ginning of  regular  work,  after  it 
was  ended,  or  during  intervening 
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hours.  Malky  v.  Kiskiminetas  Val 
ley  Coal  Co.,  123  A.  505,  506,  278 
Pa.  552,  31  A.  L.  R.  1082. 


"The  ’hours  of  service'  during 
which  an  injury  must  occur  in  order 
to  entitle  the  employee  to  compen- 
sation, in  view  of  Oen.  St.  1923, 
seo.  4326,  subd.  (J),  are  not  limi- 
ted to  the  hours  for  which  the  in- 
jured employee  is  paid  or  actually 
rendering  service,  but  include  the 
period  of  reasonably  prompt  ingress 
and  egress  while  still  upon  the  im- 
mediate premises,  and  extend  to  the 
time  when  an  employee,  having  put 
aside  his  own  independent  purposes, 
has  entered  the  premises  of  his  em- 
ployer appurtenant  to  the  place  where 
his  service  is  rendered  for  the  pur- 
pose of  beginning  such  service  imme- 
diately, or  within  a reasonable  time, 
and  is  approaching  the  place  thereof 
by  an  avenue  customarily  used  by  em- 
ployees. Simonson  ▼.  Knight,  219 
N.  W.  869,  870,  174  Minn.  491." 


Looking  to  other  jurisdictions  on  the  same  subjects 
we  find  in  Haddad  v.  State,  86  Tex.  Crim.  App.  592,  218 
S.  W.  506.  In  this  case  Involving  the  question  as  to 
whether  the  time  a waitress  is  eating  her  meals  in  a 
cafe  in  which  she  was  employed  should  be  deducted  from 
her  hours  of  employment  the  court  said: 


"It  is  contended  that  the  time  she 
used  in  eating  her  meals,  or  prac- 
tically one  hour  a day,  should  be 
discounted  from  the  9 hours  if  she 
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only  worked  one  day,  or  the  one  hour 
per  day  should  be  discounted  from 
the  54  hours;  if  this  is  correct, 
then  her  employer  was  entitled  to  a 
discount  as  against  the  54  hours  of 
7 hours;  that  he  should  not  be 
charged  under  the  allegation  or 
theory  of  54  hours  with  the  time 
that  she  was  visiting  about  the 
town  and  the  one  or  two  evenings 
when  she  failed  to  present  herself 
in  her  employment  and  was  absent. 

We  are  of  opinion  that  the  time  she 
occupied  at  meals  should  not  be 
discounted  from  her  terms  of  em- 
ployment; that  she  was  in  the  cafe 
and  was  ready  to  discharge  her  du- 
ties, and  sometimes  was  called  from 
her  meals  while  eating  to  wait  upon 
customers.  This  we  think  shows 
that  she  was  in  the  employ  of  her 
employer,  and  he  was  not  entitled 
to  credit  as  against  the  54  hours 
for  such  time.  But  we  are  further 
of  opinion  that  her  absence  on 
other  occasions  above  mentioned 
should  be  deducted  from  the  54 
hours.  She  was  not  working  under 
employment,  was  absent  from  it,  and 
was  not  subject  to  the  calls  of 
duty  of  her  employer,  but  she  was 
in  position  where  she  could  not 
work  nor  be  required  to  work.  This 
was  voluntary  on  her  part.  She 
was  not  rendering  any  service,  or 
in  position  to  do  eo,  * + * * * * " 
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CONCLUSION 


Flora  the  above  and  foregoing,  it  is  the  opinion  of 
this  department  that  the  State,  under  the  Constitution, 
has  the  right  to  regulate  hours  of  labor  offtemale  em- 
ployes, that  in  the  regulations  requiring  an  employer 
to  work  his  female  employes  no  longer  than  suoh  hours 
per  day,  the  "hours  of  labor"  must  include  that  time 
the  employe  is  actually  under  the  direction  and  employ- 
ment of  the  master,  that  the  auditor  in  the  course  of 
her  employment  may  not  deduct  from  her  hours  that  time 
spent  in  being  transported  from  the  various  company’s 
stores. 


Respeotfully  submitted. 


L.I.  1KJRRIS 

Assistant  Attorney-General 


APPROVED: 


ROY  McKITTRICK 

Attorney-General 


LIM:FS 


LABOR:  Construction  and  application  of  Section  10175, 
Missouri,  R.  S.,  1939. 


/ 

?/ 

June  30,  1943 


Honorable  orville  S.  Traylor 
Commissioner  of  Labor 
Jefferson  City,  Missouri 

Dear  Sir: 

Your  request  for  an  op  nion,  dated  June  16,  1943,  has 
been  referred  to  the  writer  for  answer.  Your  request 
concerns  the  construction  and  application  of  a statute. 
Section  10175,  i.  issouri,  A.  S.,  1939,  which  provides 
as  follows: 

”The  employees  of  the  operators  of  all  man- 
ufactories, including  plate-glass  manufac- 
tories, operated  within  th? s state  shall  be 
regularl , paid  in  full  of  all  wages  due  them 
at  least  once  in  every  fifteen  days,  in  law- 
ful money,  and  at  no  pay  day  shall  there  be 
withheld  from  the  earnings  of  any  employee 
any  sum  to  exc  ed  the  amount  due  him  for  his 
labor  for  five  days  next  preceding  any  such 
pay  day.  Any  such  operator  who  fails  and 
refuses  to  pay  his  employees,  their  agents, 
assigns  or  an  one  duly  authorised  to  collect 
such  wages,  as  in  this  section  provided,  shall 
become  immediately  liable  to  any  such  em- 
ployee, his  agents  or  assigns  for  an  amount 
double  the  sum  due  such  em  loyee  at  the  time 
of  such  failure  to  pay  the  wages  due,  to  be 
recovered  by  civil  action  in  any  court  of 
competent  Jurisdicti  n within  this  state,  and 
no  err  loyee,  within  the  i eaning  of  th's  section, 
shall  be  deemed  to  have  waived  any  right  accruing 
to  him  under  this  section  by  any  contract  he 
may  make  contrary  to  the  provisions  hereof.” 

The  writer  assumes  that  by  your  request  you  desiro  an 
analysis  of  this  section  and  an  example  or  illustration 
of  how  it  would  apply  to  the  facts  you  state  in  your  re 
quest. 


FILED 
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"The  employees  of  the  operators  of  all  man- 
ufactories, Including  plate-glass  manufac- 
tories, operated  within  L.is  state  shall  be 
regularly  paid  in  full  of  all  wages  due  them 
at  least  once  in  ev  ry  fifteen  days,  in  law- 
ful money,  and  at  no  pay  day  shall  there  be 
withheld  fror  the  earnings  of  any  employee 
any  sum  to  exceed  the  amount  due  him  for  his 
labor  for  five  days  next  preceding  any  such 
pay  day." 

The  first  claaxse  of  this  sentence  merely  means  that  cnco 
every  fifteen  days  the  em  loyer  shall  ay  tb  employee 
all  the  money  due  to  said  employee  for  work  performed, 
prior  to  the  day  of  payment,  but  oven  then  five  days 
earnin,  s may  be  withheld  b the  employer— manufacturer . 

The  last  clause  cf  the  above  quoted  sentence  seems  to 
have  been  the  cause  of  difficulty.  A probable  reason 
of  that  clause  i3  that  in  the  ast  manufacturers  bad 
withheld  certain  amounts  to  cover  breakage  or  penalties 
of  one  nature  or  ai:  r.  Apparently,  t,he  wi thholdings 

of  salaries  by  the  manuf t c ture- — employer  were  of  such 
an  amount  as  to  burden  the  employee,  30  the  Legislature 
d emed  It  advisable  to  limit  such  withholdings,  possibly 
as  an  exercise  of  its  police  power,  and  consonant  with 
the  spirit  of  the  entire  section.  T e last  clause  in 
no  way  establishes  the  time  limit  upon  what  day  the 
salary  is  to  be  paid.  It  merely  limits  uhe  amount  of 
wages  due  the  employee  that  the  manuf ac fcurer— employer 
may  withhold,  at  any  pay  day. 

You  stare  in  your  request: 

"Several  lar&e  companies  take  seven  or  eight 
days  after  the  close  of  their  workweek  to 
figure  up  the  amount  due  end  to  draw  up  the 
checks.  They  have  advised  us  that  they  ay 
once  a week,  and  if  it  is  necessary  to  pay 
within  the  five  da’  period,  considerable  extra 
help  would  be  required." 

Applying  Section  10175  to  the  situation  quoted  from  ycur 
letter  above,  it  is  the  opinion  of  this  office  that  the 
Section  works  as  follows.  The  companies  of which  you  speak 
pay  every  week,  but  take  seven  or  e?ght  days  to  draw  up 
the  checks.  Let  us  a p ly  the  Section  and  the  facts  you 
state  to  the  rast  month  of  June  for  illustration.  Let  U3 
assume  that  the  company  pays  on  Satmytegr-  "any  other  day 
would  be  the  sar  efy  that  would  be  the  dates  cf  the  5th, 
12th,  19th,  and  26th.  If  on  the  12th  they  pay  for  the 
week's  work  completed  prior  co  the  12th,  in  other  words. 
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for  work  done  from  he  6th  of  June  to  the  12th  of  June, 
but  take  8 days  to  draw  up  the  checks  the  company  would 
actually  be  paying  on  the  20th  of  June,  for  the  work 
done  from  tl ...  6th  o the  12th  of  June.  The  time  elapsed 
from  June  6th  to  June  20th  is  fourteen  days,  clearly  with- 
in the  statutory  limit  of  fifteen  days.  The  five  day 
period  of  which  you  speak  is  merely  the  sum  that  may  be 
y/ithhcld  by  the  employer— manufacturer  from  the  earnings 
of  the  employee  on  the  20th  of  June.  For  example,  if  the 
e x.  3o  ee  pai  ns  two  dollars  a day,  on  June  the  20th,  when 
payment  of  wages  is  made,  not  more  than  ten  dollars  ($13.00) 
may  be  withheld  from  his  earnings  of  fourteen  dollars  ($14.00), 
assuming  the  employee  works  a seven  day  wek.  In  other 
words,  the  five  day  period  of  which  the  statute  speaks 
is  not  an  attem  t to  set  the  date  of  payment  but  is  a limit- 
at  on  on  the  amount  the  employer — manufacturer  may  with- 
hold on  any  pay  day. 

In  your  letter  you  writes 

"The  employers  in  one  company  now  pay  on  Friday 
of  each  week  for  work  performed  subsequently  to 
the  prft ceding  Sunday.  They  wish  to  change  their 
pay  day  to  the  following  Monday,  as  their  experienc 
in  other  states  shows  that  paying  on  the  follow- 
* n»  Monday  eliminates  up  to  75/5  of  the  absent  eism. 

Thi 3 , however,  would  mean  that  they  would  be  with- 
holding six  or  seven  days'  pay,  as  their  work 
week  begins  on  Monday.  The  federal  regulations 
require  that  they  pay  ouble  time  for  the  seven- 
th consecutive  day  wh‘ch,  in  their  particular 
case  is  Sunday,  and  their  experience  shows  that 
Sunday  is  the  hardest  day  for  them  to  have  a 
full  working  force.  The  changing  of  the  be- 
ginning of  their  work  w-  ek  to  Wednesday  in 
order  to  comply  with  Section  10175  on  the  "fifth 
day",  therefore,  .'ould  not  help  solve  their  rob- 
lem  of  absenteeism  on  Sunday," 

There  the  company  pays  on  F'riday,  "for  work  performed 
subsequently  to  the  preceding  Sunday."  In  other  words, 
they  pay  on  June  25th  for  work  done  between  the  21st  and 
25th.  That  Is  within  the  fifteen  day  limit  for  ayment 
provided  by  Section  10175.  If  said  company  wish  a to  pay 
on  the  following  Monday,  by  our  example  June  23th,  such 
payment  would  still  be  within  the  fifteen  day  period  set 
up  by  statute. 
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CONCLUSION 

(1)  once  every  fifteen  days  the  company  must  pay 
the  employee  all  wages  due  him  whether  earned  during  the 
fifteen  days  prior  to  the  date  of  ayment  or  before.  (2) 
The  co  pany  at  the  date  of  \ ayment  may  withhold,  at  any 
pay  da  , five  days  wages,  or  less.  (3;  The  five  day  period 
of  which  the  statute  speaks  is  merely  a limitation  on  the 
amount  of  wa  es  that  may  be  withheld  on  any  pay  day,  and 
in  no  v.ay  should  be  construed  as  establishing  a time  limit 
for  a payment  cf  wages. 


.espectfully  submitted. 


AILL  AM  C.  BLAIR 

Assistant  Attorney-General 


A:  OVhiD: 


HOY  McKITT  icx 
Attorney-General 
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LABOR : Under  Laws  1913,  p.400  females  may  not  be  employed 
WOMEN : in  state  for  more  than  9 hours  a day  or  54  hours  a week. 


Ootober  19,  1943. 


Mr.  Orville  S.  Traylor, 
Commissioner  of  Labor, 
Jefferson  City,  ilissouri. 


Dear  Sir* 


In  your  letter  of  July  8,  1943,  you  have  asked 
our  opinion  as  to  the  present  effectiveness  of  Section 
10171,  R.  S.  Mo.  1939,  in  view  of  the  decision  of  the 
Supreme  Court  of  Missouri  in  State  v.  Taylor  et  al.  173 
S.V..  (2d)  902. 

Section  10171,  R.  S.  Mo.  1939,  is  as  follows: 

”No  female  shall  be  employed,  permitted, 
or  suffered  to  work,  manual  or  physical, 
in  any  manufacturing,  mechanical,  or 
mercantile  establishment,  or  factory, 
workshop,  laundry,  bakery,  restaurant, 
or  any  place  of  amusement,  or  to  do  any 
stenographic  or  clorical  work  of  any 
character  in  any  of  the  divers  kinds 
of  establishments  and  places  of  indus- 
try, hereinabove  described,  or  by  any 
person,  firm  or  corporation  engaged  in 
any  express  or  transportation  or  public 
utility  business,  or  by  any  common  car- 
rier, or  by  any  public  institution,  in- 
corporated or  unincorporated,  in  this 
state,  more  than  nine  hours  during  any 
one  day,  or  more  than  fifty-four  hours 
during  any  one  week:  Provided,  that 
operators  of  canning  or  packing  plants 
in  rural  comnunities,  or  in  cities  of 
less  than  ten  thousand  inhabitants  where- 
in porlshable  farm  products  are  canned, 
or  packed,  shall  be  exempt  from  the  pro- 
visions of  this  soction  for  a number  of 
days  not  to  exceed  ninety  in  any  one  year: 
Provided  further,  that  nothing  in  this 
soction  shaL 1 be  construed  and  understood 
to  apply  to  telephone  companies:  and  be 
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it  further  provided,  that  the  provi- 
sions of  this  section  shall  not  apply 
to  townB  or  cities  having  a population 
of  '6,606  inhabitants  orless. 


This  statute  was  changed  to  its  present  form,  by 
way  of  an  amendment  appearing  in  Laws  1919,  page  447,  which 
changed  the  underlined  word  "or"  from  "of"  and  which  added 
the  third  proviso  above  underlined.  The  court  in  the  Taylor 
case  (l.c.  904)  in  discussing  this  amendment  stated: 


"*  -»  ■»  the  title  of  the  1919  Act  merely 
declared  its  purpose  to  amend  Sec.  7815 
in  the  1913  Act  (italics  ours)  ’b^  strik- 
ing out  certain  words  therein: * and  the 
recital  in  the  first  or  enacting  clause 
of  the  1919  Act  also  was  limited  to  a 
statement  that  the  word  'or*  was  being 
substituted  for  the  word  *of*  in  the 
eighth  line.  Neither  the  title  nor  the 
enacting  clause  disclosed  the  third 
proviso  was  being  added." 


vides : 


Section  28,  article  4 of  the  Constitution  pro- 


"No  bill  * # * * shall  contain  more  than 
one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title." 


The  title  of  the  1919  act  clearly  does  not  comply  with  this 
provision  and  is  therefore  unconstitutional  because  it  failed 
to  show  that  the  subject  of  the  amendatory  act  was  to  ex- 
clude cities  of  3000  or  under  from  the  scope  of  the  act. 

In  the  Taylor  case  the  state  failed  to  raise  in 
the  trial  court  the  point  that  the  1919  amendatory  act  was 
itself  invalid  due  to  the  defective  title  and  the  court 
therefore  ruled  that  Section  10171  was  unconstitutional 
because  the  exclusion  of  cities  under  3000  created  an  un- 
reasonable discrimination  between  areas  of  the  state.  The 
court  stated  (l.c.  905): 
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"Taking  the  caso  as  it  was  presented 
below,  we  think  the  trial  court  was 
right  in  holding  Sec.  10171  as  it  now 
appears  in  the  1939  Revision  is  discri- 
minatory and  constitutionally  void  under 
both  Sec.  30,  Art.  II  and  Sec.  53,  sub- 
sec. 24,  Art.  IV." 


Then  the  court  vent  on  to  say  (l.c.  905-6): 

* If  the  State  had  challenged  be- 
low the  constitutional  validity  of  the 
enactment  of  the  1919  amendment,  and  the 
trial  court  had  ruled  adversely  on  the 
challenge,  a very  serious  question  wj uld 
have  been  presented.  Or  if  the  State  had 
contended  there,  as  it  suggests  here, 
that  the  third  proviso  added  by  the  1919 
amendment  was  substantively  unconstitu- 
tional, in  consequence  of  which  only  that 
amending  pro  viso  was  void  leaving  the 
statute  as  It  stood  before,  another  ser- 
ious question  would  have  been  presented. 
The  authorities  cited  by  the  State  and 
listed  in  marginal  note  2,  supra,  sus- 
tain that  view;  and  the  statute  shorn 
of  the  proviso  would  apply  anywhere 
throughout  the  State,  except  as  regards 
the  exemptions  in  the  first  and  second 
provisos,  which  are  immaterial  here.*  *" 


Thus  clearly  the  conrt  was  not  holding  Section 
10171  unconstitutional  for  all  times,  but  only  as  presented 
in  that  case.  If,  in  another  case,  whore  the  validity  of 
said  section  is  attacked  due  to  the  discrimination  caused 
by  the  proviso  excluding  cities  of  3000  or  less,  the  State 
raises  in  the  trial  court  the  point  that  the  1919  amendatory 
Act  is  invalid,  then  we  are  of  the  opinion  that  Section  10171, 
as  it  appears  in  Laws  1913,  page  400,  will  stand  the  test  of 
cons  ti  tti  tionality. 

The  1913  Act  (Laws  1913,  p.400)  which  we  thihk  is 
today  the  governing  law.  Is  as  follows: 
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"No  female  shall  be  employed,  permitted, 
or  suffered  to  work,  manual  or  physical, 
in  any  manufacturing,  mechanical,  or  mer- 
cantile establishments,  or  factory,  work- 
shop, laundry,  or  bakery,  or  restaurant, 
or  any  place  of  amusement,  or  to  do  any 
stenographic  or  clerical  work  of  any  char- 
acter in  any  of  the  divers  kinds  of  estab- 
lishments and  places  of  industry,  herein 
above  described,  or  by  any  person,  firm  or 
corporation  engaged  in  any  express  or 
transportation  of  (or)  public  utility 
business,  or  by  any  common  carrier,  or 
by  any  public  institution,  incorporated 
or  unincorporated,  in  this  state,  more 
than  nine  hours  during  any  one  day,  or 
more  than  fifty-four  hours  during  any 
one  week:  Provided,  that  operators  of 
canning  or  packing  plants  in  rural  com- 
munities, or  in  cities  of  less  than  ten 
thousand  inhabitants  wherein  perishable 
farm  products  are  canned,  or  packed,  shall 
be  exempt  from  the  provisions  of  this  sec- 
tion for  a number  of  days  not  to  exceed 
ninety  in  any  one  year:  Provided,  that 
nothing  in  this  section  shall  bo  construed 
or  understood  to  apply  to  telegraph  or 
telephone  companies •" 


CONCLUSION 

It  therefore  is  our  opinion  that  the  Act  appear- 
ing in  Laws  1913,  page  400,  today  prohibits  the  employment 
of  women  more  than  nine  hours  in  one  day  or  more  than  fifty- 
four  hours  in  one  week  in  all  parts  of  the  state. 


APPROVED: 


Respectfully  submitted. 


ROY  McKittrick, 
Attorney  General. 


niC!  L.  KhulJ? 

Aaelstant  Attorney  en  oral 
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LABOR:  Section  7815,  page  400,  Laws  of  Missouri,  1913, 
prevents  female  employees  from  working  full  time 
under  3uch  Act  at  plant  end  then  taking  work  out 
to  be  done  at  home. 


November  3,  1943 

i+i 

Ur.  orville  3.  Traylor 
Commissioner 

Labor  and  Industrial  Inspection  Department 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion,  under  date  of  October  20th,  which  reads 
as  follows: 


"Would  it  be  a violation  of  Section 
7815,  R.  S.  Missouri,  1913,  if  females, 
after  working  in  the  Billing  Department 
of  a plant  for  nine  hours  a day,  take 
work  home  with  them  to  be  done  for  the 
company  at  the  regular  hourly  wage? 

"Would  it  be  a violation  of  this  section 
if  these  girls  received  no  compensation 
for  this  home  work?" 


Under  date  of  October  19th,  1943,  tliis  department 
rendered  an  opinion  to  you,  holding  that  the  Act  of  1913  is 
the  controlling  law  rather  than  Section  10171,  R.  3.  Mo.  1939. 
Hereafter  any  reference  to  Section  10171  shall  apply  to  Section 
7015,  Laws  1913. 

One  of  the  cardinal  rules  of  statutory  cons traction  is 
to  ascertain  tlxe  legislative  intention,  and,  in  so  doing  ref- 
erence should  be  had  to  the  policy  adopted  by  the  Legislature 
in  reference  to  the  particular  subject  matter,  object  of  statute 
and  mischief  sought  to  bo  prevented  or  remedied. 

In  State  ex  rel.  Lentine  v.  State  Board  of  Health,  et 
al.,  65  S.  W,  (2d)  943,  1.  c.  950,  the  court  said: 
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"It  may  be  considered  trite  to  a«:ain 
observe  that  the  primary  and  fundamental 
purpose  in  statutory  construction  is  to 
ascertain  and  give  effect  to  the  legis- 
lative intent  nevertheless  such  is  always 
the  end  sought  and  the  numerous  rules  for 
the  Interpretation  or  construction  of 
statutes  are  merely  aids  in  the  quest. 

But  such  rules  should  not  be  so  applied 
as  to  restrict  or  confine  the  operation 
of  a statute  within  narrower  limits  or 
bounds  than  manifestly  intended  by  the 
Legislature  and  whether  the  proper  con- 
struction of  a statute  should  bo  strict 
or  liberal  it  certainly  should  be  such 
as  to  effectuate  the  obvious  purpose  of 
its  enactment  and  the  evident  legislative 
intent.  Reference  slxould  be  liad  to  the 
policy  adopted  by  the  negielature  in 
rofereuce  to  the  subject-matter,  the  ob- 
ject of  the  statute,  and  the  mischief  it 
strikes  at  or  seeks  to  prevent,  as  wall 
as  the  remedy  provided.  > * * - 


Section  7315,  ••'age  403,  Laws  of  I-issourl,  1313, 
as  follows: 


"I'o  female  sliall  be  employed,  permitted, 
or  suffered  to  work,  manual  or  physical, 
in  any  manufacturing,  mechanical,  or  mer- 
cantile establishments, . or  factory,  work- 
shop, laundry,  or  bakery  or  restaurant, 
or  any  place  of  amusement,  or  to  do  any 
stenographic  or  clerical  work  of  any  cuar- 
acter  in  any  of  the  divers  kinds  of  estab- 
lishments and  places  of  industry,  herein 
above  described,  or  by  any  person,  Tim- 
or corporation  engaged  in  any  express  or 
transportation  of  (or)  public  utility 
busino3o,  or  by  any  coercion  carrier,  or  by 
any  public  institution,  incorporated  or 
unincorporated,  in  tills  state,  more  than 
nine  hours  during  any  ore  day,  or  more  tlian 
fifty-four  hour 3 during  any  one  week:  t'ro- 


reads 


hr.  Orville  S.  Traylor 


-3- 


11-3-43 


vfdod,  that  operators  of  canning  or 
packing  plants  in-rurel  communities. 


or  In  citlas  of  le33  than  ten  thousand 
Inhabitants  wherein  perisiiabla  farm 
products  are  canned,  or  packed,  shall 
be  exempt  from  the  provisions  of  this 
section  for  a number  of  days  not  to 
oxceod  ninety  in  any  one  year:  frovlded, 
tliat  nothing  In  tills  section  shall  be 
construed  or  understood  to  apply  to  tele- 
graph or  telephone  companies. ** 


It  is  quito  apparent  that  one  of  the  principal  reasons 
for  the  Legislature  enacting  the  above  law  was  to  prevent 
any  such  employer  from  working  any  female  employees  for  more 
than  nine  hour 3 during  any  one  day,  or  fifty-four  hours 
during  any  one  week;  tliat  to  consistently  work  such  employees 
more  tiian  such  hours  unquestionably  would  impair  their  gen- 
eral health  and  should  be  prohibited.  Therefore,  in  constru- 
ing this  provision  we  must  bear  in  mind  tne  reason  and  purpose 
for  such  enactment. 

The  decisions  are  unanimous  in  defining  what  constitutes 
a day.  A day  is  twenty-four  hours  intervening  between  midnight 
of  one  day  and  the  following  midnight. 

In  State  v,  ..eaglier,  101  5.  W.  634,  1.  c.  635,  124  Mo. 

App,  333,  the  court  in  defining  a day  said: 


M > * * Our  statute  does  not  define  the 
day,  but  wo  must  take  it  to  mean  what 
the  term  ordinarily  signifies  (sec. 
4160,  R.  S.  1C99)  that  Is,  tliat  it  con- 
sists of  twenty-four  hours,  commencing 
and  terminating  at  midnight." 


Section  7815,  supra,  reads  in  part: 


"tlo  female  shall  be  employed,  permitted, 
or  suffered  to  work,  manual  or  physical, 
in  any  manufacturing,  mechanical,  or  mer- 
cantile establishments,  ******** 
or  to  do  any  stenographic  or  clerical 
work  of  any  c liar ac  ter  in  any  of  the 
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divers  kinds  of  establishments  and 
places  of  Industry,  > *" 


Section  10172,  R.  S.  Mo.  1939,  provides  it  shall  be 
unlawful  to  knowingly  pe -'mi t the  employment  of  a female  in 
any  of  the  places  of  industry  or  business  mentioned  in 
Section  10171 , 3 . T7  Mo.  1939,  within  three  weeks  before 
or  after  childbirth.  Section  10172,  supra,  reads  as  follows: 


"It  shall  be  unlawful  for  any  person, 
firm  or  corporation  to  knowingly  employ 
a female  or  permit  a female  to  be  employed 
in  any  of  the  divers  kinds  of  establish- 
ments, places  of  industry,  or  places  of 
business  specified  in  section  10171,  within 
three  weeks  before  or  three  weeks  after 
childbirth.  Any  person,  firm  or  corpora- 
tion who  shall  violate  this  section  shall 
be  deemed  guilty  of  a misdemeanor." 


Furthermore,  Section  10173,  R.  3.  Uo.  1939,  specifies 
the  penalty  for  a violation  of  Section  10171,  supra,  in  work- 
ing any  female  employee  more  than  the  number  of  hours  specified 
therein,  and  likewise  refers  to  in  any  of  the  places  mentioned 
in  Section  10171,  supra.  Section  10173,  supra,  reads  as 
follows : 


"Any  employer  or  overseer,  superintendent, 
foreman,  agent  or  any  other  employee  who 
shall  require  or  permit  or  suffer  any 
female  to  work  in  any  of  the  places  men- 
tioned in  section  10171  of  this  article 
more  than  the  number  of  hours  therein 
specified,  or  any  employer  who  permits 
or  suffers  any  overseer,  superintendent, 
foreman,  agent  or  other  employee  to  re- 
quite or  to  permit  or  to  suffer  any  female 
to  work  in  any  of  the  places  mentioned  In 
section  10171  of  this  article  more  than 
the  number  of  hours  therein  specified  shall 
be  guilty  of  a misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  for  each 
offense  not  less  than  twenty-five  dollars 
nor  more  than  one  hundred  dollars." 
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In  view  of  Sections  10172,  and  10173,  supra,  making  It 
a misdemeanor  for  a violation  of  Section  10171,  supra,  it  might 
require  a strict  construction  in  favor  of  the  person  charged 
with  the  offense,  and,  in  construing  the  words  hereinabove 
underscored  in  Sections  10172,  and  10173,  supra,  it  is  barely 
possible  that  the  courts  would  hold  that  no  violation  of  Section 
10171,  supra,  would  be  committed  under  the  facts  contained  in 
your  request  permitting  the  employee  to  take  work  home  after 
having  theretofore  worked  in  the  place  of  business  the  maximum 
hours  under  Section  10171,  supra,  since  it  only  makes  it  a mis- 
demeanor for  working  females  longer  t an  required  in  places 
mentioned  in  Section  10171,  supra,  and  it  does  not  specifically 
make  it  a violation  for  working  more  than  the  maximum  hours 
while  in  tiie  home  of  the  employee. 

The  writer  lias  searched  t .e  decisions  in  this  State, 
and  others,  and  is  unable  to  find  any  decision  exactly  in  point. 
It  is  a very  close  question  and  difficult  to  determine  just  how 
a court  might  rule  under  the  facts.  It  may  be  advisable  for 
some  interested  party  to  have  the  court  pass  upon  this  matter. 

In  view  of  what  has  been  said,  we  must  hold  the  restric- 
tion is  against  the  employ,  -ent  in  excess  of  the  maximum  hours 
as  provided  in  Section  10171,  supra,  and  not'  just  against 
working  at  the  plant  in  excess  of  such  maximum  hours,  "liile 
Section  7815,  supra,  refers  to  work  done  in  certain  establish- 
ments, which  ordinarily  refers  to  certain  enclosures,  we  think 
the  Legislature  fully  had  in  mind  that  no  single  employer  of 
the  kind  enumerated  in  Section  7815,  supra,  should  work  any 
female  employee  longer  than  nine  hours  during  any  da y and  fifty- 
four  hours  during  any  week,  regardless  of  whe tuer  such  employee 
performed  all  the  work-in  the  establishment,  at  another  place, 
or  even  In  her  home.  ’Zhere  is  a long  established  maxim  of  law 
that  one  cannot  do  something  indirectly  which  he  is  prohibited 
from  doing  directly.  We  think  this  Is  applicable  In  the  instant 
case.  In  Eisensmith,  et  al.  v.  Buhl  Optical  Co*,  178  S.  E.  695, 
1.  c.  697,  it  is  stated: 


"The  act  precludes  all  persons  not 
properly  registered  from  practicing 
optometry.  A corporation  is  a person, 
and  in  the  nature  of  things  it  cannot 
possess  the  qualifications  to  practice 
optometry.  A person,  individual  or 
corporate,  may  not  do  by  indirection 
wnat  he  or  it  is  precluded  from  doing 
directly." 
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If  Section  7015,  supra,  should  be  construed  to  restrict 
the  employer  only  while  working  such  female  employees  within 
the  confines  or  premises  of  the  plant,  and  at  no  other  place, 
then  the  purpose  of  the  act  certainly  is  only  partially 
carried  out,  for  said  employer  may  give  such  employees  cer- 
tain home  work,  as  referred  to  in  your  request.  In  such 
event,  said  employees  might  be  working  a total  of  twelve, 
fifteen  or  more  hours  during  the  day;  all  of  which  Is  nothing 
more  than  a subterfuge  of  the  law,  and,  in  direct  violation 
of  Section  7815,  supra. 


CONCLUSION 


Therefore,  It  is  the  opinion  of  this  department  that 
If  the  foregoing  statutory  provisions  be  given  a strict  con- 
struction, then  they  should  be  construed  so  as  to  prohibit 
such  employees  from  working  in  excess  of  the  maximum  amount 
of  hours  during  any  day  or  week  as  provided  In  Section  7815, 
supra,  while  actually  working  in  the  place  of  business;  but 
In  such  case,  there  should  be  no  restriction  against  such 
employees  taking  additional  work  home,  since  under  the  strict 
construction  Section  7815,  supra,  would  be  applicable  to  only 
work  executed  within  the  plant  or  industry.  Ilowever,  If  such 
provisions  be  given  a liberal  cons truct ion.  It  places  a re- 
striction against  the  employment  for  more  than  the  maximum 
hours  permitted  under  Section  7815,  supra,  and  in  such  case 
the  employee  Is  permitted  under  no  circumstances  to  work  in 
excess  of  such  maximum  hours  as  provided  In  Section  7015, 
supra.  This  would  prevent  an  employee  working  nine  hours 
at  tiie  office  continuing  to  woric  at  her  home  after  office 
hours • 

This  department  feels  that  in  construing  these  provi- 
sions a liberal  construction  should  be  given.  Therefore, 
we  conclude  that  no  female  other  than  those  specifically 
excepted  In  Section  7815,  supra,  employed  in  any  of  those 
industries  named  in  Section  7815,  supra,  may  work  in  excess 
of  nine  hours  during  any  one  day,  or  more  than  fifty-four 
hours  during  any  one  week,  no  matter  where  the  work  is  exe- 
cuted, whether  in  the  plant,  office  or  at  home. 

Respectfully  submitted. 


APPROVED:  AUBREY  R.  HAK-IETT,  JR. 

Assistant  Attorney-General 


ROY  hcNITTRICk 
Attorney-General 
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EKPLOY123NT  BUREAUS  ) The  Department  of  Labor  and  Industrial 

Inspection  has  no  discretion  to  refuse 
a license  to  applicant  to  operate  an 
employment  agency.  Its  duty  to  license 
is  ministerial. 

December  29,  1943 


Honorable  Orville  S.  Traylor 
Commissioner 

Labor  und  Industrial  Inspection  Department 
Jefferson  City,  Missouri 

Dear  Sir: 

This  Department  is  in  reoeipt  of  your  letter  of 
Deoember  14,  1943,  wherein  you  make  the  following  in- 
quiry: 

"W.  W.  Dawson,  who  says  he  is  Direotor  of 
Organization  of  The  National  Employment  As- 
sociation, Division  of  The  Dawson  System, 
Incorporated,  located  at  the  above  address, 
has  applied  to  this  offioe  for  an  employment 
agency  lioense  under  the  provisions  of  Section 
10161,  R • S.  Missouri,  1939. 

"We  have  been  lnformod  The  Dawson  System,  In- 
corporated, is  a Missouri  corporation  of  v&ioh 
W.  w.  Dawson  is  President.  This  corporation 
is  engaged  in  the  business  of  offering  instruc- 
tion in  selling  under  the  heading  'Dawson  System 
of  Sales  Training' • As  part  of  the  training 
offered  by  this  oompany,  students  are  required 
to  purchase  the  'System'  which  oonslsts  of  a 
five  volume  set  of  paper  bound  books  entitled 
'The  Dawson  System  of  Sales  Training' ,5x7 
in  size,  and  about  65  pages  of  printed  matter 
per  volume.  The  System  of  Sales  Training  written 
by  Dawson,  copyrighted  by  him  in  1940,  is  repre- 
sented to  be  sold  to  members  of  the  National  Em- 
ployment Association  at  a speoial  prloe  of  $25.00. 
Persons  are  invited  to  become  members  of  the 
National  Employment  Association,  paying  an  annual 
v3.00  membership  fee  with  an  additional  $2.00  re- 
instatement fee  should  the  member  beoome  delinquent 
You  will  note  the  National  Employment  Association 
1 8 operated  as  a division  of  the  Dawson  System, 
Incorporated. 
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membership*  form  used  by  these  subjects,  whioh 
constitutes  the  contraot,  when  approved.  En- 
closed, also,  is  tear  sheet  from  the  Sunday, 
November  21,  1943,  edition  of  the  Kansas  City 
Star,  containing  marked  advertisement  of  The 
Dawson  System,  featuring  their  employment  ser- 
vice, as  well  as  other  advertising  material 
issued  by  the  subjeot. 

"We  shall  appreciate  it  greatly  if  you  will  give 
us  your  opinion  on  the  following  points: 

"1.  Does  this  plan  of  offering  so-called  free 
employment  service  to  members  of  *The  National 
Employment  Association*  who  are  charged  the 
membership  fee  above  mentioned,  constitute  the 
operating  or  maintaining  *an  employment  office 
or  agency  for  hire,  or  vdiere  a fee  is  charged* 
within  the  meaning  of  Seotlon  10161.  R.  S. 
Missouri,  1939,  so  as  to  require  a license  and 
bond  as  provided  by  said  seotlon? 

"2.  Should  your  office  determine  that  the  op- 
erations of  this  business  as  herein  described 
do  require  a license  by  this  department,  have 
we,  the  Department  of  Labor  and  Industrial  In- 
spection, any  discretion  in  refusing  to  issue 
a license  should  we  det amine  the  plan  not  to 
be  in  the  publlo  Interest? 

"3.  Should  it  be  determined  that  this  office 
should  issue  a license,  to  whom  should  the  lioense 
be  issued?  Should  it  be  Issued  to  *The  Dawson 
System,  Incorporated*,  or  to  *The  National  Em- 
ployment Association*?" 

Seotlon  10161,  R.  S.  Mo.  1939,  page  246,  provides  in  part 

as  follows: 

"No  person,  firm  or  corporation  in  this  state 
shall  open,  operate  or  maintain  an  employment 
of  floe  or  agenoy  for  hire,  or  where  a fee  is 
charged,  to  either  applicants  for  employment  or 
for  help,  without  first  obtaining  a license  for 
the  same  from  the  state  commissioner  of  labor 
and  industrial  inspection.  Such  lioense  fee 
in  cities  of  fifty  thousand  population  and  over 
shall  be  fifty  dollars  per  annum,  and  in  all 
oitles  containing  less  than  fifty  thousand  popu- 
lation, a uniform  fee  df  twenty-five  dollars  per 
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annum.  Every  license  shall  contain  a designation 
of  the  city,  street  and  number  of  the  building  in 
which  the  licensed  party  conducts  said  employment 
agency.  The  license,  together  with  a copy  of 
sections  10161  to  10164,  inclusive,  shall  be  posted 
in  a conspicuous  place  in  each  and  every  employment 
agency.  The  commissioner  of  labor  and  industrial 
inspection  shall  require  with  eaoh  application  for 
a license  a bond  in  the  penal  sum  of  five  hundred 
dollars,  with  one  or  more  sureties,  to  be  approved 
by  said  commissioner  and  conditioned  that  the  ob- 
ligors will  not  violate  any  of  the  duties,  terms, 
conditions,  provisions  or  requirements  of  said 
seotlons.  * * *" 

The  statutes  provide  that  the  employment  agency  must  maintain 
an  "office  or  agency  for  hire"  or  oharge  a fee  to  applicants 
for  employment  or  for  help.  The  National  Employment  System 
maintains  an  offloe  and  oharges  a fee.  The  other  prerequisites 
consist  of  filing  their  application  for  a license  accompanied 
with  license  fee  and  a bond  in  the  penal  sum  of  $500. 

This  type  of  business  for  which  a license  is  sought  bears 
only  an  incidental  relation  to  public  health,  welfare  or  morals. 
Generally  the  only  statutory  prerequisites  for  such  a license 
are  the  performance  on  the  part  of  the  applicants  of  certain 
definitely  specified  acts  and  it  has  been  held  that  in  such 
cases  the  duty  to  lioense  is  ministerial.  On  the  other  hand 
discretionary  power  in  the  issuance  of  lioenses  is  actually 
given  under  the  statutes  in  cases  involving  a lioense  to  prac- 
tise medicine  or  dentistry  because  of  the  intimate  connection 
between  the  vocation  and  the  publio  health. 

Neither  the  fact  that  the  motives  of  the  National  Employ- 
ment Association  might  be  other  than  commercial  gain  or  ad- 
vantage nor  suspicion  of  Intended  violation  of  the  provisions 
of  the  statutes  constitute  a basis  for  refusal  to  issue  the 
license,  .and  this  would  be  true  even  if  the  statutes  prescribed 
discretionary  powers.  A greatly  reduced  rate  is  eharged  for 
this  employment  assistance,  no  doubt,  because  the  applicant  has 
purchased  a set  of  books  and  enrolled  in  the  Dawson  System.  But 
a fee  is  definitely  oharged  for  employment  assistance  and  the 
amount  of  the  oharge  is  Immaterial. 

Penalties  are  provided  in  Section  10162  R.  S.  Mo.  1939  for 
violation  of  Section  10161,  R.  S.  Mo.  1939  after  the  license  is 
issued.  Section  10165  R.  S,  Mo.  1939  describes  the  penalties 
for  certain  violations  before  the  lioense  is  issued.  Free  em- 
ployment advertised  by  the  Dawson  System  is  certainly  erroneous 
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and  probably  deceptive,  but  the  above  mentioned  statutes 
provide  a penality  for  violations  of  this  nature. 


CONCLUSION 


It  is  our  opinion  t at  the  National  Employment  Association 
is  operating  and  maintaining  "an  employment  office  or  agency 
for  hire,  or  where  a fee  is  charged"  within  the  meaning  of 
Section  10161  R.S.  Mo.  1939,  and  requires  a license  and  bond 
as  therein  provided. 

Further,  that  the  duty  to  issue  the  license  is  purely 
ministerial  and  must  be  issued  by  your  department  upon  reoeipt 
of  proper  application,  fee  and  bond  and  should  be  issued  to 
the  National  Employment  Association. 


Respeetfully  submitted, 


R.  C.  Lashly 

Assistant  Attorney-General 
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Illinois  licensee  entitled  to  recognition 
under  reciprocity. 
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June  25,  1943 
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Honorable  Jasper  R.  Vet tori 
Associate  prosecuting  Attorney 
Municipal  Courts  Building 
St,  Louis,  Missouri 


Dear  Mr,  Vet tori: 

Under  date  of  June  21,  1943,  you  wrote  this  office 
requesting  an  opinion,  as  follows: 

"This  office  desires  an  opinion  to  cover 
the  following  facts  arid  circumstances: 

"*A*  has  been  a resident  of  this  city 
for  the  past  year  working  in  a defense 
plant  but  maintains  a home  in  the  State 
of  Illinois  where  his  family  reside.  He 
lives  in  a rooming  house  here  and  visits 
his  family  over  the  week-end.  He  has  en 
automobile  which  he  has  been  operating 
in  this  state  ever  since  he  has  been  here 
and  has  an  Illinois  Registration  Certificate, 
an  Illinois  State  Drivers*  License  and 
Illinois  State  Plates,  He  was  arrested 
recently  and  charged  with  failure  to  have 
Missouri  State  Vehicle  and  Drivers*  License 
and  his  councel  contends  that  under  the 
circumstances  he  does  not  need  them, 

"We  will  appreciate  your  opinion  in  the 
premises •" 

The  States  of  Missouri  and  Illinois  both  nave  statutes 
requiring  the  registration  and  licensing  of  motor  vehicles. 

The  Missouri  statutes  are  found  in  Article  1,  Chapter  45, 

R,  S,  Mo,  1939,  Section  8369  of  this  Article  and  Chapter 
contains  provisions  requiring  the  registration  of  motor 
vehicles. 

The  Illinois  Motor  Vehicle  Registration  Law  Is  found 
in  Chapter  !5&,  I.  R.  S.  1941,  Bar  association  Edition,  Section  8 
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of  this  Chapter  requires  tue  registration  of  motor  vehicles 
and  is  folbwed  by  several  ot.ier  sections  classifying  motor 
vehicles  for  registration  purposes,  and  the  Chapter  further 
contains  otnor  sections  wnichare  not  nere  pertinent. 

The  States  of  Kisaoori  and  Illinois  eacn  have  a statute 
waich  exempts  non-resident  owners  of  raotor  vehicles  from  the 
operation  of  the  laws  requiring  registration.  The  Missouri 
statute  which  exempts  non-residents  is  Section  8375  of  Article  1, 
Chapter  45  K,  S.  2io,  1939: 

"A  nonresident  owner,  except  as  otherwise 
herein  provided,  owning  any  motor  vehicle 
which  has  been  duly  registered  for  the 
current  year  in  the  state,  country  or  other 
place  of  which  the  owner  is  a resident  and 
which  at  all  times  when  operated  in  the 
state  has  displayed  upon  it  the  number  plate 
or  plates  issu  d for  such  vehicle  in  the 
place  of  residence  of  such  owner  may  operate 
or  permit  the  operation  of  3uch  vehicle 
within  this  state  without  registering  such 
vehicle  or  paying  any  fee  to  this  state, 
provided  that  the  provisions  of  this  section 
shall  be  operative  as  to  a vehicle  owned  by 
a nonresident  of  tnis  state  only  to  the  ex- 
tent that  under  the  laws  of  the  state,  country 
or  other  place  of  residence  of  such  nonresi- 
dent owner  like  exemptions  are  granted  to 
vehicles  registered  under  the  laws  of  and 
owned  by  residents  of  this  state," 

The  Illinois  statute  granting  exemption  from  the operation  of 
the  Illinois  Registration  Statute  to  non-resident  owners  is 
Section  22,  Chapter  954,  I»  R-  S«  1941  and  is  as  follows: 

"Except  S3  is  herein  provided  for  foreign 
corporations,  the  provisions  of  sections  8, 

9,  9b,  9c,  9d,  9e,  9f,  9g,  9h,  91;  9j,  9k,10, 

14,  17,  and  27  of  tills  Act  shall  not  apply 
to  any  motor  veiiicle  or  motor  bicyle  owned 
by  non-real  dents  of  this  State  if  the  owner 
thereof  has  complied  with  the  law  requiring 
the  registration  of  motor  vehicles  or  motor 
bicycles  or  the  names  of  the  owners  thereof 
in  force  In  the  city, state,  foreign  country 
or  province,  territory  or  Federal  district  of 
his  residence:  and  the  registration  number 
showing  the  initial  or  abbreviation  of  the 
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name  of  sue.  city,  state,  foreign  country 
or  province,  territory  or  Federal  district, 
is  displayed  on  such  vehicle  substantially 
as  is  provided  in  Section '14  of  this  Act: 
Provided,  that  the  provisions  of  this  sec- 
tion snail  be  operative  as  to  a motor  ve- 
hicle or  motor  bicycle  owned  by  a non-resi- 
dent of  this  State  only  to  the  extent  tlat 
under  the  laws  of  the  cit”,  state,  foreign 
country  or  province,  territory  or  Federal 
district  of  his  residence,  like  exemptions 
and  privileges  are  panted  to  motor  vehicles 
or  motor  bicycles  duly  registered  under  the 
laws  of  and  owned  by  residents  of  this  State. 
If,  under  tne  laws  of  such  city,  state, 
foreign  country  or  province,  territory  or 
Federal  district,  motor  vehicles  or  motor 
bicycles  owned  by  residents  of  this  State, 
operating  upon  the  highways  of  such  city, 
state,  foreign  country  or  province,  terri- 
tory or  Federal  district,  are  required  to 
pay  the  registration  fee  and  carry  the 
license  plates  or  pay  any  other  fee  or  tax 
to  such  city,  state,  foreign  country  or 
province,  territory  or  Federal  district, 
the  motor  vehicles  or  motor  bicycles  owned 
by  residents  of  such  city,  s tate,  foreign 
country  or  province,  territory  or  Federal 
district,  and  operating  upon  the  highways 
of  tills  State  shall  comply  with  the  pro- 
visions of  sections  8,  9,  9b,  9c,  9d,  9e, 

9f , 9g,  9h,  91,  9 J,  9k,  10,  14,  17  and  27 
of  tills  Act.  Foreign  corporations,  part- 
nerships and  individuals  owning,  maintaining 
or  operating  places  of  business  in  this 
State  and  using  motor  ve’nicles  or  motor  bi- 
cycles in  connection  with  such  places  of 
business,  s all  comply  with  the  provisions 
of  sections  0,  9,  9b,  9c,  9d,  9e,  9f,  9g, 

9h,  91 , 9j,  9 k,  10,  14,  17  and  27  of  this 
Act  insofar  as  the  motor  vehicles  and  motor 
bicycles  ased  In  connection  with  such  places 
of  business  are  concerned.” 


Both  states  also  have  laws  requiring  a drivers*  license 
or  operators*  license.  The  Missouri  Drivers*  License  Law  Is 
found  in  Article  3,  Chapter  45,  R.  S.  Mo.  1939,  and  this  Law 
contains  provisions  which  e xt  mpt  non-residents  from  the  appli- 
cation of  the  Law.  Attention  is  directed  to  Section  8444, 
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Article  3,  Chapter  45,  R.  S.  Mo.  1939,  as  follows: 

"(a)  It  shall  be  unlawful  for  any  person 
except  those  hereinafter  expressly  exempted 
to  drive  any  motor  vehicle  upon  any  highway 
in  this  state  unless  such  person  has  a valid 
license  as  an  operator  under  the  provisions 
of  this  article, 

"(b)  Any  person  holding  a valid  chauffeur's 
license  or  registered  operator's  license, 
as  provided  in  Sections  8372  and  8373,  need 
not  procure  an  operator's  license." 

And  to  the  following  portion  of  8445: 

"The  following  persons  are  exempt  from  license 
hereunder: 

"2.  A nonresident  who  is  at  least  sixteen 
(16)  years  of  age  and  who  has  in  his  immediate 
possession  a valid  operator's  license  issued 
to  him  In  Ills  hone  State  or  country  may  operate 
a motor  vehicle  in  this  State  only  as  an 
operator." 

The  Illinois  statute  requiring  a driver's  or  operator's 
license  is  Section  34a  of  Cixapter  95*  I.  R.  S.  1941,  which  sec- 
tion is  as  follows: 

"On  and  after  May  1,  1939  in  the  case  of 
operators  and  on  nd  after  January  1,  1939; 
in  case  of  chauffeurs,  no  person  except 
those  hereinafter  expressly  exempted," shall 
drive  any  motor  vehicle  upon  a highway  in 
this  State,  unless  such  person  has  a valid 
lice,  se  as  an  operator  or  chauffeur  under  the 
provisions  of  this  Act,  an  operator  being 
hereby  defined  to  mean  any  person,  other  than 
a cnauffeur,  who  is  in  a ctual  physical  con- 
trol of  a motor  vehicle  upon  a highway.  Any 
person  holding  a vjJLid  chauffeur's  license 
hereunder  need  not  procure  an  operator's 
license.  Provided,  however,  that  the  following 
persons  are  exempt  from  the  re quir ements  of 
this  Section: 

"1.  Any  person  while operating  a motor  vehicle 
in  the  service  of  the  Army,  Favy,  or  Marire 
Corps  of  the  United  States; 


Hon*  Jasper  R,  Vettori  -5-  June  25,  1943 


”2*  Any  person  while  driving  or  operating 
a road  machine,  farm  tractor  or  implement 
of  husbandry  temporarily  drawn,  moved, or 
propelled  on  a liighway;- 

"3.  A non -resident  of  this  State  who  is 
at  least  fifteen  years  of  age  anu  who  has 
in  his  immediate  possession  a valid  operator's 
license  issued  to  him  in  his  home  State  or 
Country,  may  operate  a motor  vehicle  in  this 
State  only  as  an  operator; 

"4.  A non-resident  who  is  at  least  eighteen 
years  of  age  and  who  has  in  his  immediate 
possession  a valid  chauffeur's  license  issued 
to  him  in  his  State  or  Country  may  operate 
a motor  vehicle  in  this  State  either  as 
an  operator  or  chauffeur  except  that  any 
such  person  must  be  licensed  as  a chauffeur 
hereunder  before  accepting  employment  as  a 
chauffeur  from  a resident  of  this  State; 

"5*  Any  non-resident  who  is  at  least  fif- 
teen years  of  age,  whose  home  State  or 
Country  does  not  require  the  licensing 
of  aperators,  while  operating  a motor  ve- 
hicle as  an  operator  only,  for  a period 
of  not  more  than  90  days  in  any  calendar 
year.  If  the  motor  veiiicle  so  operated 
is  duly  registered  in  the  home  State  or 
Country  of  such  non-resident. 

"The  provisions  of  this  section  granting 
exemptions  to  non-residents  shall  be 
operative  only  when  under  the  laws  of  the 
State,  foreign  country  or  province,  terri- 
tory or  federal  district  of  such  non-resi- 
dent|  like  exemption  and  privileges  are 
granted  to  licensed  resident  operators  and 
ciauffeiirs  of  this  State." 

Attention  is  directed  to  the  fact  that  this  Illinois  sta- 
tute contains  an  exemption  clause  exempting  non-residents  which 
is  quite  similar  to  the  Missouri  exemption  statute. 

Under  the  statutes  of  the  two  states,  it  ie  apparent  that 
registration  of  a motor  vehicle  in  one  of  the  states  and  negis- 
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tration  as  a licensed  operator  in  one  of  these  two  states 
may  be  given  recognition  in  the  other  state. 


COi.CLUSION 


If  the  State  of  Illinois  gives  full  recognition  to  a 
Missouri  Motor  Vehicle  License  and  Missouri  Driver’s  License 
as  it  is  authorized  to  do  by  statute,  t:\en  it  is  the  opinion 
of  the  writer  tuat  there  should  be  no  prosecution  under  the 
state  of  facts  set  out  in  your  letter. 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistan^.  Attorney-General 


APPROVED: 


ROY  iioKI'PTRICK 
Attorney-General 


Wo J : PD 


OFFICERS  t Surw^'or  may  appoint  deputy  In  counties  with  population 
between  20,000  and  50,000  Inhabitants  and  such  deputy 
may  act  as  the  deputy  county  highway  engineer. 


August  17,  1945 


A 


Mr.  B.  F.  T/alther 
County  Highway  Engineer 
St.  Francois  County 
Farmington,  Missouri 


Dear  Mr.  V. either j 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  August  14,  1943,  in  which  you  request  an 
opinion  of  this  department.  Your  letter,  omitting  caption 
and  signature,  is  as  follows t 

"I  would  like  to  have  an  opinion  from 
you  upon  the  following  questions 

"I  am  the  duly  elocted,  qualified  and 
aotlng  County  Highway  Engineer  of 
St.  Francois  County,  a county  that  has 
more  than  20,000  and  less  than  50,000 
inhabitants.  I am  also  the  County 
Surveyor  of  said  county,  and  by  virtue 
of  oeing  eleoted  to  the  offloe  of  oounty 
surveyor,  am  ex-officio  county  highway 
engineer  In  accordance  with  Section 
8660  R.  S.  Mo.  1939. 

"I  expect  to  be  csl  led  to  military  ser- 
vice sometime  soon  and  would  like  to 
know  whether  I have  the  power  to  appoint 
a deputy  county  highway  engineer  and 
oounty  surveyor  to  fill  out  ray  term  of 
office.  I assume  that  if  I do  have  such 
power,  that  I can  make  such  arrangements 
as  I may  deem  proper  with  the  person  so 
appointed  In  so  far  as  his  compensation 
Is  concerned. 

"I  would  appreciate  an  early  opinion  from 
you  on  this  question." 
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AM  will  be  noted  from  your  letter  set  out  above, 

St.  Francois  County  has  a population  of  between  20,000  and 
50,000  inhabitants.  Section  8660,  R.  S.  Mo.  1939,  provides 
that  in  counties  the  size  of  St.  Francois  County  the 
surveyor  shall  be  the  ex  officio  county  highway  engineer. 

This  proviso  which  is  the  last  proviso  in  Section  8660  afore- 
said, prescribes  the  following: 

"*  * * Provided  further,  after  January 
1,  1941,  that  in  all  counties  in  the 
state  which  contain,  or  shich  may  here- 
after contain  not  less  than  twenty  thousand 
Inhabitants  or  more  than  fifty  thousand 
inhabitants  the  county  surveyor  shall  be 
ex  officio  county  highway  engineer,  and  his 
salary  as  county  highway  engineer  shall  not 
be  less  than  twelve  hundred  dollars  per 
annum  nor  more  than  two  thousand  dollars 
per  annum  as  shall  be  determined  by  the 
county  court." 

We  also  find  in  the  provisions  of  Section  8660  of 
the  Revised  Statutes  aforesaid,  that  the  county  court  of 
several  counties  in  this  state  may,  in  their  discretion,  appoint 
the  county  surveyor  of  their  respective  counties  to  the  office 
of  county  highway  engineer.  This  part  of  the  section  aforesaid 
provides  as  follows: 

"The  county  court  of  the  several  counties 
in  this  state  may,  in  their  discretion, 
appoint  the  county  surveyor  of  their 
respective  counties  to  the  office  of 
county  highway  engineer,  provided  he  be 
thoroughly  qualified  and  competent,  as 
required  by  this  article;  * * *" 

This  part  of  the  section  aforesaid  we  feel  does  not  apply  in 
your  case  in  view  of  the  fact  that  in  counties  containing  the 
number  of  Inhabitants  which  your  county  does,  the  surveyor  is 
automatically  the  county  highway  engineer  and  it  then  is  not 
necessary  that  he  be  appointed  as  such  by  the  county  court. 
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We  next  wish  to  refer  you  to  Section  13208,  R*  S* 

J,o.  1939,  which  pertains  to  the  appointment  of  a deputy 
by  the  surveyor,  and  which  provides  as  follows! 

"Deputies  may  be  appointed  by  any 
surveyor  who,  before  they  proceed  to 
discharge  their  duties,  shall  take 
an  oath  well,  truly  and  faithfully  to 
discharge  the  duties  of  deputy  sur- 
veyors*" 

This  provision  clearly  gives  you  as  surveyor  of  St.  Francois 
County  the  right  to  appoint  a deputy  to  perform  the  duties  of 
you r office  in  case  you  should  be  absent  or  unable  to  attend 
to  such  duties  yourself* 

It  will  be  noted  from  the  provision  that  there  Is  no 
term  of  office  specified  in  the  section  relating  to  deputies 
and  neither  is  there  any  compensation  fixed  for  the  payment  of 
such  deputies*  In  case  there  is  a provision  for  deputies  by 
statute  and  there  is  no  compensation  fixed  by  such  provision, 
such  compensation  must  be  paid  by  the  officer  employing  such 
deputy  and  not  from  the  public  treasury*  See  46  Corpus  Juris 
1062. 


We  further  wish  to  call  attention  to  the  fact  that 
where  there  is  a statute  providing  for  the  appointment  of  a 
deputy,  such  deputy  may  perform  all  of  the  duties  pertaining 
to  the  office  of  surveyor,  where  if  there  -as  no  such  pro- 
vision as  to  deputies,  such  deputy  could  only  perform  the 
ministerial  acts  pertaining  to  such  office* 

Section  8660,  cited  above,  also  provides  the  follow- 
ing: 


* In  the  event  that  the  county 
highway  engineer  cannot  properly  per- 
form all  the  duties  of  his  office,  he 
shall,  with  the  approval  of  the  court, 
appoint  one  or  more  assistants,  who 
shall  receive  such  compensation  as  may 
be  fixed  by  the  court i * * #" 
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In  case  the  county  court  was  called  upon  to 
appoint  a county  highway  engineer,  we  feel  that  the  above 
provision  would  apply,  but  in  view  of  the  fact  that  in  a 
county  the  si*e  of  yours  the  surveyor  becomes  automatically 
the  ex  officio  county  highway  engineer,  we  do  not  feel  that 
this  provision  will  apply  in  such  cases. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  Department  that 
you,  as  the  Surveyor  of  St,  Francois  County,  said  county  being 
a county  having  a population  of  between  20,000  and  50,000 
inhabitants,  are  tike  ex  officio  county  highway  engineer  and 
that  under  the  statute  set  out  above  you  further  have  the 
power  to  appoint  a deputy  surveyor,  . It  is  further  the  opinion 
of  this  department  that  pursuant  to  the  last  proviso  of  Sec- 
tion 8660,  that  in  acting  as  ex  officio  county  highway  engineer, 
any  deputy  appointed  by  you  will  also  act  in  your  stead  as  far 
as  the  office  of  county  highway  engineer  is  concerned,  and  that 
It  is  not  necessary  that  an  assistant  be  appointed  in  conformity 
with  action  8660,  R,  S,  Mo,  1939,  by  the  county  court  of  your 
county.  It  Is  further  the  opinion  of  tills  department  that 
since  there  is  no  compensation  fixed  by  law  which  a deputy  shall 
receive,  that  any  arrangements  you  may  make  with  your  deputy 
as  to  the  payment  of  such  compensation,  cannot  be  questioned. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney- General 


APPROVED* 


JSP :EG 


Attorney-General 


Sheriffs  may  be  guilty  of  contempt  of  court  in  failing 
to  transport  prisoners  within  a reasonable  period 
after  their  sentence. 


Octooer  11,  1943 


Honoraole  Ray  K.  Watson 
Judge  Division  No.  1 
Circuit  Court  of  Jasper  County 
v ebb  City,  Missouri 


Dear  Judge  Wats on i 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  September  17,  1943,  In  which  you  requested 
an  opinion  of  this  department.  This  opinion  request,  omitting 
caption  and  signature,  is  as  follows t 

"I  desire  to  ask  your  opinion  on  the 
matter  of  retention  of  prisoners  in  the 
County  Jail  by  the  i her iff  after  they 
have  oeen  sentenced  to  a term  in  the 
State  Penitentiary  or  the  Intermediate 
Reformatory.  Section  4106,  K.  S.  1939, 
provides  that  the  Sheriff  "Without  delay" 
shall  cause  the  convict  to  be  transported 
to  the  penitentiary.  We  now  have  confined 
in  the  County  Jail  prisoners  who  were 
sentenced  to  the  State  Penitentiary  and 
Intermediate  Reformatory  at  the  June,  1943 
Term  of  Court.  In  one  case  motion  for  new 
trial  was  filed,  and  final  judgment  and 
application  for  parole  were  disposed  of 
July  10th,  1943,  so  that  more  than  sixty 
days  has  elapsed  since  these  prisoners 
were  released  to  the  sheriff  for  delivery 
to  the  proper  institutions. 

"In  view  of  faction  4106  would  a Circuit 
Judge  have  authority  to  cite  the  Sheriff 
for  contempt  of  Court  for  failure  to  trans- 
port the  prisoner  to  the  penitentiary  "v ith- 
out  delay1? 
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It  is  ray  understanding  that  you  have 
previously  ruled  that  the  prisoner  does 
not  commence  sorving  his  sentence  until 
he  has  been  delivered  to  the  State  Peni- 
tentiary or  intermediate  Reformatory  as 
the  case  may  be.  Is  this  still  the  case?" 

The  duty  of  a sheriff  with  regard  to  the  transporta- 
tion of  prisoners  after  they  have  been  sentenced  to  the  Peni- 
tentiary' or  Intermediate  Reformatory,  is  set  out  in  Section 
4106,  R.  S,  Mo,  1939,  This  section  provides  as  follows: 

"Where  any  convict  shall  bo  sentenced  to 
imprisonment  in  the  penitentiary,  the 
clerk  of  the  court  in  which  the  sentence 
was  passed  shall  forthwith  deliver  a certi- 
fied copy  thereof  to  the  sheriff  of  the 
county,  who  diall,  r.l  thout  delay . either 
in  poraon  or  by  a general  and  usual  deputy, 
cause  such  convict  to  be  transported  to  the 
penitentiary  and  delivered  to  the  keeper 
thereof," 

It  will  be  noted  that  the  foregoing  section  of  the 
statutes  seems  to  be  enacted  with  the  intention,  on  the  part 
of  the  legislature,  that  as  quickly  as  is  possible  or  reasonaole 
the  prisoner  shall  oe  taken  to  the  Penitentiary.  re  make  this 
statement  because  of  certoin  torras  used  in  such  section.  The 
first  of  these  terms  is  the  word  "forthwith,"  "Forthwith"  has 
been  defined  in  Ballantine’s  uaw  Dictionary  a3,  "with  all  roason- 
aole  diligence  and  dispatch"  (5  R,  C.  L,  411)  and  "within  a 
reasonable  time.  (15  R.  C.  L.  611).  e further  find  the  follow- 
ing definitions:  "’Forthwith*  when  used  in  reference  to  time, 
is  generally  construed  to  mean  without  delay,"  (Bottle  Mining  & 
Mill,  Co.  v.  Kern,  99  P.  994,  9 Cal.  App.  527;  and,  "’Forthwith* 
is  convertiole  with  ’at  once’  and  ’prompt, * and  in  its  ordinary 
acceptation  moans  ’at  the  aaue  point  of  time » j immediately; 
without  delay;  at  one  and  the  3arae  time;  simultaneously;  directly." 
Le  is  v.  Ha jar,  16  N.  Y.  £•  534,  536,  Other  definitions  in 
Vol.  17,  Words  & Phrases,  Permanent  edition. 

In  view  of  the  above  definitions  and  construction  of 
the  word,  "forthwith,"  it  would  seem  that  when  the  statute,  afore- 
said, orders  the  clerk  of  the  court  wherein  the  sentence  is  pro- 
nounced, to  "forthwith  deliver"  a certified  copy  of  the  sentence 
to  the  sheriff,  that  such  order  means  it  shaL i be  done  immediately 
and  without  delay. 


t 
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Y.e  now  wish  to  consider  the  meaning  of  the  clause 
"without  delay"  as  used  In  the  aforesaid  section  of  the  Mis- 
souri Statutes,  In  Vol.  45  of  Words  and  Phrasos,  Per,  "'id., 
we  find  the  following  definitions  of  the  clause: 

"The  requirement  of  the  administration 
of  justice  * without  delay*  means  without 
unreasonable  and  unnecessary  delay," 

Ex  Parte  Ryan,  50  So,  385,  124  La,  356 

and 

"The  words  ‘promptly  and  without  delay* 
used  to  define  a carrier *s  duty  with 
reference  to  the  transportation  of  goods, 
moan  'with  reasonable  promptness  and 
without  unreasonable  delay,*"  Burlingame 
v,  dams  Exp,  Co,,  171  l?ed.  902, 

Considering  Section  4106,  R#  S,  Mo,,  sot  out  aoove,  in 
the  light  of  the  definitions  cited,  we  feel  that  the  intention 
of  the  Legislature  in  passing  the  aforesaid  statute  was  that 
softer  a person  had  been  sentenced  by  the  court,  the  clerk  of  the 
court  should  Immediately  and  without  unreasonable  deiy  issue  a 
certified  copy  of  the  sentence  to  the  sheriff,  who  in  turn 
should  immediately  and  without  unreasonable  delay  transport  the 
prisoner  to  the  Penitentiary, 

\e  have  examined  the  certified  copy  of  tho  sentence 
and  judgment  of  the  court,  and  notice  that  the  court  orders 
that  the  sheriff  ’of  this  county  shall  remove  and  safely  convey 
the  said  defendant"  etc.  The  order  Itself  does  not  state  that 
the  sheriff  shall  execute  it  without  delay  or  immediately. 
However,  under  the  provisions  of  Section  4106,  aforesaid,  ho  is 
required  to  do  so  and  if  he  does  not,  he  then,  in  our  opinion, 
becomes  guilty  of  obstructing  tho  administration  of  justice,  Co 
that  the  sheriff  becomes  guilty  of  contempt,  if  the  obstruction 
of  the  administration  of  justice  can  be  considered  a contempt 
of  court, 

/ 

Before  considering  that  question,  we  wish  to  state 
that  it  is  the  opinion  of  this  department  that  any  question  of 
delay  uust  be  considered  with  a view  as  to  whether  such  delay 
is  reasonaole  or  unreasonable . Of  course,  if  a delay  has  been 
caused  by  same  reasonable  cause  then  an  officer  could  be  excused* 
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so  ve  are  only  concerned  here  with  delay  that  Is  unreasonaolo  • 
Along  this  line  we  wish  to  call  your  attention  to  a definition 
of  "reasonable  time,"  which  v/e  think  is  applicaole  here.  This 
definition  is  found  in  Vol,  36  of  Words  & Phrases,  Per,  Kd., 
and  is  as  follows} 

"•Reasonable  time*  is  defined  to  be  so 
much  time  as  is  necessary,  under  the  cir- 
cumstances, to  do  conveniently  what  the 
contract  or  duty  requires  should  be  done  in 
a particular  case,"  Bowen  v,  Detroit  City 
Ry,  Uo.,  20  N.  559,  54  Mich,  496, 

•a  to  whether  the  officer  in  this  particular  matter 
has  held  the  prisoner  for  an  unreasonable  period  of  time,  ve 
are  unaole  to  say.  This  would  be  a question  which  would  neces- 
sitate the  person  passing  upon  such  matter  to  jo  in  full  pos- 
session of  all  of  the  facts  in  the  case,  which  in  this  case 
ve  are  not. 


Returning  to  the  question  of  contempt,  we  wish  to  cite 
you  to  a statement  made  in  17  C,  J,  £.,  page  10,  which  is  as 
follows  J 

"Further,  conduct  w ich  tends  to  obstruct 
the  untrammeled  and  unprejudiced  exercise 
of  the  judicial  power  is  punishaole  irre- 
spective of  the  place  where  committed," 

Following  the  above  authorities  it  appears  to  us, 
that  if  an  officer  obstructs  the  administration  of  justice  that 
he  may  in  such  case  De  guilty  of  contempt  of  court.  V/e  further 
wish  to  cite  17  C,  J,  S.,  page  50,  where  the  following  statement 
is  made: 


"Other  officers  of  court,  likewise  punish- 
able for  oontempts  committed  by  them,  in- 
clude «•»*•»  and  sheriffs  and  marshals," 


Conclusion, 

Therefore,  it  is  the  opinion  of  this  department  that 
if  a sheriff  holds  a prisoner,  aftor  conviction,  in  the  jail 
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for  an  unreasonable  length  of  time,  he  can  oe  adjudged 
guilty  of  contempt  of  court.  It  Is  further  the  opinion  of 
this  department  that  the  court  Itself  is  the  judge  as  to 
whether  the  time  is  reasonable  or  unreasonaole , to  be  governed 
by  the  facts  in  each  particular  case.  :urther,  it  is  the 
opinion  of  this  department  that  the  sheriff  can  be  held 
accountable  for  neglect  of  duty  as  to  a defendant  sentenced 
to  the  Intermediate  Hof ormatory , the  same  as  if  sentenced  to 
the  Penitentiary. 


vespectfully  submitted. 


JOHN  S.  PHILLIPf 
assistant  Attorney -General 


APPKQV-D: 


ROY  UcKITTItlCK 
ittorne.,  -General 
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TAXATION:  The  fact  that  proceeds  from  a moving 

SALES  TAX:  picture  show  are  contributed  to  the 

Red  Cross  does  not  relieve  the  theatre 
from  collecting  the  sales  tax. 


March  11,  1943 


Mr.  William  H.  Wessel 
Prosecuting  Attorney 
Gasconade  County 
Hermann,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date,  wherein  you  submit 
the  question  of  whether  or  not  the  sales  tax  should  be  collected 
on  tickets  sold  at  a local  theatre  where  the  proceeds  from  such 
sale  are  turned  over  to  the  Red  Cross. 

If  these  transactions  are  exempt  from  the  provisions  of  the 
sales  tax  act  it  is  by  virtue  of  the  provisions  of  Section  11453, 
page  713,  Laws  of  Missouri  1941.  This  section  reads  as  follows: 

"In  addition  to  the  exemptions  under  section 
11409,  there  shall  also  be  exempted  from  the 
provisions  of  this  article  all  sales  made  by 
or  to  religious,  charitable,  eleemosynary  in- 
stitutions, penal  institutions  and  industries 
operated  by  the  department  of  penal  institu- 
tions or  educational  institutions  supported 
by  public  funds  or  by  religious  organizations, 
in  the  conduct  of  the  regular  religious,  char- 
itable, eleemosynary,  penal  or  educational 
functions  and  activities,  and  all  sales  made 
by  or  to  a state  relief  agency  in  the  exercise 
of  relief  functions  and  activities." 

You  will  note  that  the  exemptions  apply  to  religious,  charitable 
or  eleemosynary  institutions  in  the  conduct  of  their  regular  reli- 
gious, charitable,  eleemosynary  functions  and  activities. 

The  general  rule  on  exemption  from  taxes  is  stated  in  State 
ex  rel.  v.  Johnson,  214  Mo.  656.  This  rule  has  been  applied  and 
followed  by  the  Missouri  courts.  It  is  that  exemptions  are  in 
derogation  of  equal  right  and  are  not  favored  by  the  courts  but 
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should  be  construed  strictly  and  confined  to  the  subject  specified, 
including  such  as  are  necessarily  within  the  contemplation  of  the 
legislation  creating  the  exemption. 

The  local  theatre  could  not  be  classed  as  a religious  or  char- 
itable institution.  The  fact  that  it  makes  a donation  to  charity 
occasionally  would  not  put  it  in  such  a classification.  You  will 
also  note  that  this  exemption  section  applies  to  such  organizations 
when  they  are  conducting  regularly  religious  or  charitable  functions 
and  activities.  We  do  not  think  that  the  transaction  to  which  you 
refer  in  your  letter  would  bring  the  theatre  within  that  classification. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  the 
fact  that  the  local  theatre  turns  over  to  the  Red  Cross  the  re- 
ceipts from  the  sale  of  tickets  taken  in  on  any  one  particular 
night  would  not  relieve  the  theatre  from  the  duty  of  collecting 
sales  tax  on  the  tickets  sold. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 
Attorney  General 
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PEES  OF  CIRCUIT  CLERKS: 


Clerk  of  Washington  County  entitled  to 
$400.00  per  annum  for  services  rendered 
as  clerk  of  juvenile  court  or  clerk  of 
juvenile  division  of  circuit  court. 


July  12,  1943 


Ur.  John  W.  White 

Circuit  Clerk  and  Ex-Officio  Recorder 
Washington  County 
Potoai,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  dated  June 
26th,  1943,  for  an  official  opinion  from  this  office,  which  re- 
quest is  as  follows: 

"May  I request  an  interpretation  and  ruling 
on  Section  13437  R.  3.  Mo.,  1939. 

"Washington  County,  Uissourl,  under  the  Blue 
Book  1941-1942,  has  a population  of  17,492 
persons. 

"My  desire  Is  for  your  ruling  on  Washington 
Cotin  ty." 

Section  13437,  R.  3.  Mo.  1939,  1s  as  follows: 

"For  their  services  as  clerks  of  the  Juvenile 
courts,  also  known  or  designated  as  the  juve- 
nile division  of  the  circuit  court,  the  clerks 
of  the  circuit  courts  in  all  counties  contain- 
ing less  than  fifty  thousand  inhabitants  shall 
receive  and  be  oaid  an  annual  compensation  as 
follows:  In  counties  of  less  than  seventy-five 
hundred  inhabitants,  $100.00)  In  counties  having 
a population  of  seventy-five  hundred  and  less 
than  ten  thousand  inhabitants,  $200.00;  in  coun- 
ties having  a population  of  ten  thousand  and  less 
than  fifteen  thousand  Inhabitants  $300.00;  in  coun- 
ties havlnr  & population  of  fifteen  thousand  anT" 
less  than  seventeen  thousand  five  hundred  inhabit- 
ant 3,T400. 00;  and  In  counties  having  a population 
of  seventeen  thousand  five  hundred  and  less  than 
fifty  thousand  inhabitants,  $500.00,  payable  out 
of  the  county  treasury  at  the  end  of  each  month  in 
equal  monthly  installments  in  tho  same  manner  as 
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salaries  of  such  circuit  clerks  as  provided  un- 
der this  article:  Provided,  however,  the  compen- 
sation provided  for  In  this  article  for  cl  .rks  of 
the  Juvenile  courts  shall  je  in  addition  to  the 
salary  allowed  them  by  law  for  their  services  as 
clerks  for  the  circuit  courts  and  shall  be  paid  to 
and  received  by  sue  clerks  in  full  compensation 
for  all  services  now  or  hereafter  required  of  or 
rendered  by  then  as  clerks  of  the  Juvenile  courts 
or  as  clerks  of  the  Juvenile  division  of  the  cir- 
cuit courts."  (First  underscoring  ours). 

Page  1032  of  the  Official  Manual  of  the  Stave  of  Missouri 
for  the  year  1941-1942,  the  * population  of  Washington  County  is 
listed  as  17,492, 


CONCLUSION 


It  is  t orefore  the  opinion  of  this  office  that  inasmuch  as 
Washington  County,  by  the  last  o field  census,  has  a population  of 
more  than  fifteen  thousand  and  less  than  seventeen  thousand  five 
hundred  inhabitants,  the  salary  of  the  circuit  clerk  ^nd  ex-officio 
recorder  for  his  duties  as  clerk  of  the  Juvenile  court  or  clerk  of 
the  Juvenile  division  of  the  circuit  court  should  be  $400.00  per 
annum.  It  is  further  the  opinion  of  this  office  that  thla  $400,00 
is  in  addlt’on  to  any  compensation  received  for  services  as  clerk 
of  the  circuit  court. 


Respectfully  submitted. 


GAYLORD  WIL IVINS 
Assistant  Attorney  General 


APPR  VKD| 


::y  : ckItt.  tck 
Attorney  General 
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CIRCUIT  CLEFKS 


Not  entitled  to  fee  provided  by  Sec.  717,  R.  S.  1939 
said  section  repealed  by  House  Bill  177  passed  ty 
59th  General  Assembly. 


Septoiaoer  13,  1943 


f/1 


Honorable  John  YV.  White 
Cleric  of  the  Circuit  Court  and 
ftx-Offlolo  Recorder 
V.asnington  bounty 
Potosi,  Missouri 


Dear  . r.  White* 


Under  date  of  September  8,  1943,  you  wrote  this 
office  requesting  an  opinion  b follows* 

"There  soems  to  bo  a misunderstand- 
ing here  on  the  construction  of  Sec. 

717  U.  S.  1939,  as  my  office  is  on  a 
salary  basis  the  County  is  of  the 
opinion  that  it  would  be  only  a pay- 
ment to  me  and  from  me  back  to  the 
County  in  this  case,  so  I would  appre- 
ciate your  opinion  on  this  matter. 

Section  717,  R.  S.  .o.  1939,  referred  to  in  your 
letter,  is  as  follows: 

"The  clerk  Khali  receive  one  dollar 
and  fifty  conts  for  his  services  at 
each  tor  of  the  court.  In  complying 
with  the  provisions  of  the  two  pre- 
ceding sections." 

The  "tvjo  preceding  sections"  referred  to  in  f oction 
717  are  Section  715,  which  directs  the  dark  of  the  circuit 
court  to  register  the  attendance  and  mileage  of  jurors,  und 
Section  716,  which  directs  the  clerk  to  is  ue  scrip  to  the  Jurors 
for  their  attendance  and  mileage.  The  fee  of  $1.50  por  terra  for 
those  services  ras  fixed  by  action  717  and  is  all  *-hat  the 
clerk  was  permitted  to  charge  and  receive  for  such  sorvlces. 

Ford  v.  l<y.  Co.,  29  i,Io.  App.  616. 
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V'hat  is  nor  Section  717,  R.  i • <.o.  1939,  was  first 
enacted  in  1855  (R,  S.  1855,  page  911,  ec.  1G)  and  was 
approved  December  6,  1855.  ;.t  that  time  the  compensation  of 

the  clerk  of  the  circuit  court  was  upon  a fee  oar  is  (R.  S. 

1855,  pages  764,  765  and  766).  ince  that  time  the  method 
of  compensating  the  circuit  clerks  has  been  changed  severaL 
times  from  a fee  oasis  to  salary,  back  to  a fee  basis,  and 
then  to  u salary.  v ithout  setting  out  all  of  the  changes 
and  times  when  they  occurred,  attention  is  called  to  the  last 
two  changes.  The  57th  General  Assembly,  in  1933,  repealed 
the  act  tuer.  In  force  under  which  the  circuit  clerks  were  paid 
a salary,  and  placed  the  clerks  upon  a fee  oasis  with  a fixed 
maximum.  Laws  of  1933,  page  369.  This  oill  r/as  Committee 
Substitute  for  rename  Bill  74.  In  audition  to  fixing  the  max- 
imum amount  of  fees  which  could  oe  rotainad  by  the  clerks  of 
the  circuit  courts,  it  also  fixed  the  foes  of  the  county  clerks, 
provided  that  the  last  United  itates  Decennial  Census  should  ^e 
usod  as  the  population  of  the  county,  provided  for  deputies 
and  their  pay,  and  required  the  clerks  to  charge,  collect  and 
account  for  all  fees  accruing  to  their  office,  except  such  fees 
as  were  chargeaole  to  their  respective  counties* 

The  59 tii  General  Assembly  in  1937  again  changed  the 
method  of  pacing  tho  circuit  clerks,  nars  of  1937,  page  444. 
Thi3  .as  House  Bill  177,  and  the  provisions  of  this  act  are  now 
rectlons  13408,  13434,  13435,  13436  and  13437,  R.  £.  Uo.  1939. 
Section  13408,  after  fixing  the  compensation  to  oe  paid  to  the 
clerks  of  tho  circuit  courts  in  the  counties  falling  within  the 
various  population  oracketa,  contains  the  following* 

* ^Provided,  it  shall  be  the  duty  of 
the  circuit  clerk,  who  is  cx  off  iclo 
recorder  of  de  ds,  to  charge  and  collect 
for  the  county  in  all  cases  every  fee 
accruing  to  his  office  ns  such  reoorder 
of  deeds  and  to  which  he  may  be  entitled 
under  the  provisions  of  section  13426 
or  any  other  statute,  such  clerK  and  ox 
oi'f  Iclo  recorder  s,.all,  at  the  end  of'each 
month,  file  with  the  county  dork  a report 
of  all  fees  charged  azid  accruing  to  his 
of f ico  during  such  month,  together  with 
the  names  of  persons  paying,  such  fees.  It 
snail  oe  the  duty  of  such  circuit  clerk 
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and  ax  officio  recorder  of  deeds,  upon 
tne  TTlin;:  of  said  report,  to  forthwith 
pay  over  to  the  county  treasurer,  all 
moneys  collected  oy  him  during  the 
month  and  required  to  be  shown  in  such 
monthly  report  as  hereinaoove  provided, 
taking  duplicate  receipt  therefor,,  one 
of  which  shall  be  filed  with  the  county 
clerk,  aiKi  every  such  circuit  clerk  and 
ex  officio  recorder  of  deeds  shaL  1 oe 
TTaolo  on  his  official  ^ond  for  all  fees 
collected  and  not  accounted  for  by  him, 
ana  paid  into  the  county  treasury  as  here- 
in provided:  Province  further,  that  the 
clerks  of  the  circuit  courts  snail  be 
allowed  to  retain  In  addition  to  the  sums 
allowed  in  this  section,  all  foes  earned 
b„  him  In  cases  of  change  of  venue  from 
other  counties:  Provldod  further,  that 
until  the  expiration  of  their  present 
torn  of  office,  the  persons  holding  the 
office  of  circuit  clerk  3hall  be  paid  the 
maximum  amount  as  nor.  provided  Dy  law, 
in  the  manner  provided  »y  this  chapter." 

faction  13435  provides  that  the  salaries  of  the  clorks 
and  deputies  shall  be  paid  out  of  the  county  treasury# 

faction  15436  provides  as  follows: 

"It  shall  be  the  duty  oi  the  clerks  of 
all  cl-cuit  courts  to  charge  and  collect 
for  the  county,  in  all  cases,  every  fee 
accruing  to  their  offices  under  the  pro- 
vision of  sections  13407,  13409  and  13410, 
or  any  other  statute,  and  if  such  fees 
>e  not  paid  when  due  by  the  party  liaole 
for  the  payment,  it  snail  be  the  duty  of 
the  clerk  to  forthwith  issue  a foe  bill 
for  sane  and  place  such  foe  bill  in  the 
hands  of  the  sheriff  of  the  proper  county, 
who  shall  forthwith  levy  saie  on  the  per- 
sons liable  therefor,  or  their  sureties, 
as  authorized  and  provided  by  soction 
13398#  r uch  clerk  shaL  1,  at  the  end  of 
each  month,  file  with  the  county  clerk  a 
report  of  all  fees  paid  and  accruing  to 
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his  office  during  such  month,  the  date 
of  accrual  to  oo  determined  as  the  date 
of  the  final  disposition  of  the  case, 
stating  the  title  of  the  case  or  on 
what  account  such  fees  v ere  charged, 
together  with  tne  name  of  the  persons 
who  are  liable  for  same.  Kith  the  names 
of  all  sureties,  v.here  security  of  costs 
have  jeeu  reqal  ad,  and  which  report 
shall  also  show  hat  fee  hlll3.  If  any, 
have  been  issued  and  for  .hat  fees  and 
hen  placed  In  the  hAnds  of  the  sheriff 
for  collection,  and  further  stating  that, 
after  due  diligence,  he  has  been  unaole 
to  collect  the  foes  reported  unpaid  and 
’hlch  said  report  shall  oe  verified  jy 
the  affidavit  of  such  clerks.  And  monthly, 
such  clerks  small  pay  into  the  county 
treasury  the  amount  of  all  foes  collected 
oy  virtue  of  his  offloe  and  every  clerk 
shall  be  liaole  on  his  official  end  for 
all  foes  collected  and  not  accounted  for 
oy  him  as  provided  cy  law.  It  shall  :>e 
the  duty  of  the  county  court  to  examine 
such  monthly  reports  and  to  require  of 
the  prosecuting  attorney  to  enforce  pay- 
ment of  all  fees  therein  shorn  to  oe  un- 
paid in  any  manner  no  or  hereafter  pro- 
vided by  law,  and,  to  that  end,  such 
prosecuting  attorney  shall  have  authority, 
at  any  time,  to  direct  the  issuance  of  any 
execution  or  foe  bill  for  costs  in  any  case 
in  whioh  any  costs  accruing  to  the  county 
arc  unpaid." 

Section  13438,  which  was  in  effoct  at  tixe  time  of 
the  enactment  of  house  hill  17?  oy  the  59th  General  ssemoly. 
Is  as  follows: 

"It  shall  oe  the  auty  of  such  clerk, 
executive  or  ministerial  officaj  ‘Tithln 
fifteen  days  after  such  order  has  been 
made,  to  pay  into  the  county  treasury  the 
amount  of  money  so  ordered  to  be  paid, 
and  take  duplicate  receipts  therefor,  one 
of  vhich  he  shall  file  in  the  office  of 
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the  clerk  of  the  county  court,  rho  ehall 
Immediately  charge  the  treasurer  with  the 
amount  thereof.  If  any  clerk,  executive 
or  ministerial  officer  shall  fail  to  pay 
the  amount  of  money  so  ordered  to  oe  paid 
into  the  county  treasury,  and  file  the 
receipt  tuerefor,  within  the  said  fifteen 
days,  the  county  court  shall  immediately 
cause  suit  to  jo  coiamencod  on  the  official 
./onu  of  each  clerk  for  such  amounts  of 
money,  togetner  with  interest,  at  tno  rate 
of  twenty  per  cent  per  annum  from  the  end 
of  said  fifteen  days  till  paid." 

As  previously  pointed  out,  when  v.hat  is  now  Section 
717  as  first  enacted  the  clerks  of  the  circuit  oourts  received 
their  compensation  In  the  form  of  foes  collected  from  litigants 
and  a few  fees  from  the  counties,  like  the  one  provided  fcr 
in  Section  717,  and  they  are  now  paid  a salary  out  of  the  county 
treasury.  The  act  *hich  placed  the  clerks  of  the  circuit  courts 
upon  a salary  oasis  further  requires  them  to  collect  and  account 
for  every  fee  accruing  to  their  offices  under  the  provisions  of 
Pactions  13407,  13409,  13410,  or  auj  other  statute.  Section 
13407  fixes  the  fees  to  oe  charged  r or  the  services  of  the  clerk 
in  civil  suits,  faction  13409  fixes  tho  fees  that  may  oe  charged 
in  criminal  cases,  and  action  13410  fixes  the  fees  to  oe  charged 
in  naturalization  proceedings.  Ho  mention  Is  made  of  oction 
717  out  it  is  another  statute  fixing  a fee  for  services  of  cir- 
cuit clerks  and  v ould  no  doubt  be  Included  In  the  phrase  any 
other  statute." 

The  first  clause  of  Section  13408  previously  mentioned, 
is  as  folio*,  s: 

"The  clerks  of  tho  cix’oult  courts  of  this 
state  shall  receive  for  their  services 
annually  tue  following  sum:  •»  > 

Tho  compensation  fixed  is  for  services,  not  one  class 
of  services  but  all  clashes  of  sorvicos  in  connection  vith  their 
duties  as  clorma  of  tne  courts.  The  registering  of  jurors.  Doth 

grand  and  petit,  who  are  usod  In  the  circuit  court,  and  the 

issuing  of  scrip  to  them,  are  duties  which  rightfully  should  be 

perforjiod  oy  the  clerk  of  the  court  in  which  the  jurors  are  used 

and  would  ordinarily  oe  considered  oervioes  which  were  included 
under  the  word  services"  as  used  In  Section  13408. 
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Suction  717  Is  much  older  ana  fixed  a fee  for 
only  one  service. 

The  purpose  of  construing  statutes  is  to  ascer- 
tain the  intention  of  the  Logisl  ture  in  enacting  the  bills, 
Thompson  v.  City  of  ^amar,  17  S,  W • (2d)  960,  322  ,.;o,  514; 
State  v.  loom  os,  25  5,  W.  (2d)  10,  324  j o,  819;  Artopliono 
Corp.,  v.  Coale,  133  S.  • (2d)  343,  345  ..  o,  344, 

By  using  the  word  "services"  it  would  seem  to  In- 
dicate the  legislative  Intention  was  to  have  the  compensation 
fixed  to  cover  all  services  rendered  by  the  clerks  In  connec- 
tion with  tiie  holding  of  courts. 

If  it  as  the  legislative  intention  that  the  ^axary 
fixed  by  hectical  13408  should  be  in  full  for  all  services,  as 
this  section  and  the  other  sections  enacted  at  the  same  time 
contain  no  words  of  repeal,  re  are  in  the  situation  of  having 
a general  statute  fixing  a salary  for  the  perfor  .anco  of  all 
services  and  a special  section  of  the  statute  fixing  a 3mall 
fee  for  one  service. 

Ordinarily  a special  statute  will  prevail  over  a 
general  one  arid  re.iain  in  force  when  a later  general  act  is 
passed,  but  it  is  veil  established  that  -•  hUe  implied  repeals 
are  not  favored,  a general  act  which  clearly  shows  the  legis- 
lative intent  to  repeal  a special  act,  will  take  precedence 
and  repeal  oy  implication  the  special  act.  fchott  v. 
Continental  Auto  Ins.  Under  ritors,  31  S.  v.  (2)  7,  1.  c.  11: 

"Appellant’s  argument  in  support  of  its 
contention  under  this  head  seems  to  run 
as  follows*  The  act  of  1925  (hereinafter 
called  the  act)  Is  a general  law;  said 
article  13  relating  to  reciprocal  and 
interinsurance  contracts,  including  said 
section  6385,  is  a special  law;  section 
6385  provides  that  no  law  of  this  state 
relating  to  insurance  shall  apply  to  the 
contracts  of  companies  operating  as  re- 
ciprocals; the  act  does  not  in  expi'Oss 
terms  repeal  or  amend  section  6385;  and 
a general  law  doos  not  repeal  a prior 
special  law  by  implication,  *It  is  * * *■ 
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true  that  the  presumption  against 
Implied  repeals  has  peculiar  and  special 
force  v hen  the  conflicting  provisions 
which  are  thought  to  work  a repeal  are 
contained  In  a local  or  special  act  and 
a later  general  act*  The  presumption  Is 
that  the  special  is  Intendod  to  remain 
In  force  as  an  exception  to  the  general 
act* ' 25  R*  C.  L*  927;  Soo.  177.  But 

there  is  no  rule  which  prohibits  the 
repeal  of  a special  act  by  a gene  id.  one, 
the  question  oeing  always  one  of  intention* 

And  there  can  je  no  doubt  out  that  it  was 
the  legislative  Intention  that  the  act 
should  apply  to  contracts  of  reciprocal 
companies;  by  its  express  terms  they  are 
made  subject  to  its  provisions*  The 
effect  of  the  act  In  that  respect,  there- 
fore, is  to  ingraft  upon  said  section  6335 
another  exception* 

"But  It  is  said  that  if  the  act  was  intend- 
ed to  ->e  in  any  respect  amendatory  of  sec- 
tion 6385,  it  is  to  that  extent  void  be- 
cause violative  of  section  34,  article  4, 
of  the  Constitution,  in  that  it  does  not 
designate  the  words  lnsertod  and  then  set 
forth  in  full  the  section  as  amended.  As 
to  this  it  is  sufficient  to  say  that  the 
constitutional  provision  mentioned  has  no 
application  to  repeals  or  amend  ents  by 
implication*  D<r  ris  motor  Car  Co.  v* 

Colburn,  307  Mo.  137,  155,  270  S*  TJ.  339." 

.nd  again,  in  0*Malley  v.  Prudential  Casualty  & Surety 

Co.,  80  S.  V*  (2d)  896,  the  following  quotation  is  found  at  1.  c. 

897: 


" e do  not  think  that  any  such  conclusion 
follows.  ,sido  from  the  general  proposi- 
tion heretofore  pointed  out,  that  the  in- 
surance statutes  were  intendod  to  oe  exclusive 
as  to  all  matters  to  which  they  relate,  we  are 
also  confronted  with  the  general  rule  of 
statutory  construction  that  a general  statute 
will  not  oe  held  to  repeal  a former  statute 
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special  in  its  nature  unless  tlie  Intent 
to  repeal  is  manifost,  or  the  two  acts 
are  so  patently  inconsistent  that  they 
cainot  stand  together.  State  ex  rel* 

State  Tax  Goio.il ssion  v*  Crawford,  303  Mo* 

652,  262  S*  W*  341;  Hurlburt  v.  Bush,  284 
fco.  397,  224  3.  W.  323;  Folk  v.  City  of 
St*  Louis,  250  Mo*  116,  157  3*  .*  71; 

State  ox  roi  • McDowell  v.  Smith  (Mo*  Sup.) 

67  S*  v.  (2d)  50." 

The  rule  as  polntod  out  in  the  0*Malloy  case  sooias 
particularly  applicable  to  the  situation  here.  For,  if  there 
i as  no  ropaa-L  of  f action  717  oy  the  passage  of  the  act  of 
1937,  there  exists  one  of  two  situations:  first,  there  is 
a salar„  paid  for  all  the  services  as  dark  and  then  a fee 
fixed  for  tne  performance  of  one  service;  or,  second,  a salary 
fixed  for  the  duties  of  the  office  and  the  officer  required 
to  collect  a foe  for  one  service  from  the  county  and  immediately 
turn  it  ;ack  to  the  county.  Either  situation  would  be  ridioulous 
and  aosurd. 


In  interpreting  a statute  the  result  s to  ^e  arrived 
at  may  be  considered.  Bragg  City  Hoad  District  v.  Johnson, 

20  S*  V. . (2d)  22. 

ftatutes  shall  oe  given  a sensible  construction  to 
effectuate  the  Je  gislutive  Intention  and  avoid  unjust  or 
aosurd  conclusions  or  results.  Morler  v.  iJarlar*s  estate,  104 
S.  W.  (2d)  733,  1.  c.  736: 

"A  statute  will  not  oe  given  a construction 
vhioh  will  make  it  unreasona  ble  or  which 
v ill  result  in  an  a >surdity.  Stack  v. 

General  Baking  Company,  283  Mo*  396,  loc. 
cit.  410,  223  S.  W*  89,  and  cases  cited; 

Joiinston  v.  Hagan  et  al*,  265  Mo*  420, 

178  S*  W*  159;  Ctate  v.  Irvine,  335  Mo* 

261,  72  S.  W.  (2d)  96,  93  A.  L*  R.  232." 

And  in  the  case  of  Chrisman  v.  Terminal  R.  Ass»n., 

157  S.  W.  (2d)  230,  1.  c.  234,  the  following  statement  is  found: 


’’Statutes  should  receive  a sensible  con- 
struction, such  as  rill  effectuate  the 
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legislative  intention,  aid,  if  pos- 
sible, so  a3  to  avoid  an  unjust  or 
absurd  conclusion*  » * " 


Conclusion 


From  the  foregoing  the  conclusion  i3  reached  that 
the  passage  of  House  Bill  177  ay  the  59th  General  Assembly, 
repealed  hat  is  nov  printed  in  the  statutes  as  Section  717, 
R.  S.  Mo.  1939;  that  the  circuit  clerk  is  not  entitled  to 
receive  the  fee  provided  for  therein  and  that  he  neod  not 
collect  it  from  the  county  and  return  it  to  the  county. 


Respectfully  submitted. 


’ . 0.  JACKSON 

\ssistant  Attorney-General 


APPROVED: 


ROY  McKITTRICK 
Attorney-Goneral 
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ROAD  DISTRICTS:  Publication  of  notices  of  filing  of  petition 
ORGANIZATION:  to  form  a special  road  district  mu3t  comply 

PUBLICATIONS:  with  statute. 


January  16 


Mr.  R.  P.  C.  »-iiaon.  III 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 


Dear  Sir: 


1943 


Tills  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  statement  and  question: 


"In  the  month  of  November,  1942  under  the 
old  Court  a special  Road  District  was  organ- 
ized. It  has  been  oalled  to  the  attention 
of  the  present  Court  that  the  publication 
as  provided  under  Section  8711,  Amended 
1941,  page  629  whioh  provides  that  three 
publications  are  necessary.  The  order  of 
the  Court  organizing  the  Speciai  District 
states  that  the  publication  notice  was  pub- 
lished only  twice  instead  of  three  times. 

"The  question,  therefore,  of  the  present 
Court  is,  'Shan  they  recognize  the  Special 
Road  district  as  a body  politic  and  shall 
the  Treasurer  pay  out  money  to  the  now 
district  under  the  above  facts?'" 


Section  8711,  at  page  529,  Laws  of  Missouri,  1941, 
provides  in  part  as  follows: 


"V/henevor  a petition,  signed  by  the  owners 
of  a majority  of  the  acres  of  land  within 
a district  proposed  to  be  organized,  and 
setting  forth  the  proposed  name  of  the 
district,  and  giving  the  boundaries  thereof 
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and  the  number  of  acres  owned  by  each 
signer  of  such  petition,  and  the  whole 
number  of  acres  embraced  therein,  and 
the  names  of  other  owners  of  land  within 
such  boundaries  so  far  as  known,  and  the 
number  of  acres  owned  by  each  so  far  as 
known,  and  praying  for  the  organization 
of  a public  road  district  in  accordance 
with  this  article,  shall  be  filed  In  the 
office  of  the  clerk  of  the  county  court 
thirty  days  before  the  beginning  of  the 
next  regular  term  of  3aid  court,  the 
said  clerk  shall  give  notice  by  at  least 
three  publications  in  some  weekly  news- 
paper printed  in  the  county  and  by  at 
least  five  handbills  put  up  at  public 
places  within  the  district  of  the  presen- 
tation of  said  petition,  and  of  the  date 
of  the  beginning  of  the  next  regular  term 
of  the  county  court  at  which  the  same 
may  be  heard.  Said  notices  shall  contain 
tiie  names  of  at  least  three  signors  of  said 
petition  and  set  out  the  boundaries  of 
said  proposed  district,  and  shall  notify 
all  owners  of  land  in  the  then  existing 
district  who  may  desire  to  oppose  the  for- 
mation thereof  to  appear  on  the  first  day 
of  such  regular  term  of  court  and  file  their 
written  remonstrance  thereto.  * -• 


It  will  be  noted  from  the  foregoing  provisions  of  the  section 
that  In  order  for  the  county  court  to  acquire  Jurisdiction 
over  the  subject  natter  of  forming  a special  road  district, 
the  clerk  of  the  county  court  must  give  notice  of  the  filing 
of  the  petition  for  the  formation  of  the  special  road  district, 
"by  at  least  three  publications  In  some  weekly  newspaper 
printed  in  the  county."  This  provision  Is  a form  pf  process. 

In  speaking  of  constructive  service  in  a 3uit  against  a non- 
resident member  of  a corporation,  the  court,  in  Wilson  v.  The 
St.  Louis  U S.  P.  liy.  Co.,  108  Uo.  588,  599,  said: 


Mr,  H 
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MAnd  It  Is  entirely  immaterial  what 
is  the  means  or  method  pointed  out  by 
the  statute,  or  used  in  this  instance, 
to  acquire  Jurisdiction  of  the  defen- 
dants, Seligman— whether  by  writ  or 
notice,  it  is  properly  denominated 
* nrocess . * •* 


In  State  ex  rel.  Utilities  P.  £ L.  Corp.  v.  Aiyan, 
337  Mo.  1130,  1136,  the  court,  in  speaking  of  the  necessity 
of  complying  with  the  provisions  of  statutes  which  provide 
for  constrxictive  service,  said: 


w * -'ervico  by  publication  or  other 
substituted  service  is  not  only  a stat- 
utory right  but  the  requirements  of  the 
statute  authorizing  such  service  must 
be  strictly  comnlied  with,  (^hapman  v. 
Chapman,  269  ho.  663,  192  3.  \Y.  443; 

St.  Louis  v.  ..Uliana,  235  Mo.  593, 

139  S.  ...  340;  Star. ton  v.  Thorxoson, 

234  ho.  7,  136  S.  W.  698.)  » * * > • " 


The  statute  in  question  requires  the  cleric  to 
give  the  notice  of  the  filing  of  the  petition  for  the  for- 
mation of  the  special  road  district  by  at  least  three  publi- 
cations in  some  weekly  newspaper  printed  in  the  county.  From 
the  statement  of  facts  which  you  have  submitted  we  find  that 
the  county  court  by  its  order  found  that  the  publication  of 
the  notice  for  the  formation  of  this  district  was  published 
twice  instead  of  three  times.  This  record  on  its  face  shows 
that  tho  statute  was  not  complied  with.  From  the  principles 
announced  above  the  county  court  did  not  acquire  jurisdiction 
until  the  statutory  provisions  were  complied  with.  If  the 
court  had  no  jurisdiction,  then  Its  order  attempting  to  form 
the  district  was  void. 


CONCLUSION 


It  is,  therefore,  tho  opinion  of  this  department 
that  the  publication  of  the  notice  of  the  filing  of  the 
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petition  for  the  fomation  of  a special  road  district  having 
been  published  only  twice  instead  of  t'nree  tines,  did  not 
give  the  county  court  Jurisdiction  to  entertain  the  petition 
for  the  formation  of  the  special  road  district.  That  any 
orders  nade  by  the  county  court  pertaining  to  such  special 
ra  d district  are  null  and  void. 


Respectfully  subnltted. 


TYRE  h.  BURTON 

Assistant  Attorney-General 


Ar  ROVED: 


ROY  McKITTRIOi 
Attorney-General 


TWBsCP 


COUNTY  COURTS:  Under  Section  13713,  S.  Mo.  1939,  must 

repair  county  buildings  out  of  insurance 
monies . 


January  16,  1943 


.r,  Robert  P.  Wilson  III 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 


Dear  Sir: 


Tills  is  to  acknowledge  receipt  of  your  letter  of 
recent  date  in  which,  you  request  the  opinion  of  this  depart- 
ment, as  follows: 


"Some  time  ago  a small  fire  in  our  Court- 
house resulted  in  v500  damage,  which 
amount  was  promptly  paid  by  the  insurance 
company  holding  the  policy  on  that  build- 
ing. Our  County  Health  Unit  is  in  a 
building  separate  and  apart  from  the 
Courthouse,  but  nevertheless  i3  owned  by 
Platte  County,  Missouri.  This  building 
needs  repair  and  alteration  at  this  time, 
in  order  to  provide  more  office  space, 
and  the  County  Court  has  asked  that  I 
write  to  you  this  request  for  an  opinion 
as  to  whether  or  not  this  0500  may  be 
used  for  repair  and  alteration  of  our 
County  Health  Unit.  The  question  Is--- 
may  this  money  be  used  on  another  county- 
owned  building,  or  must  its  use  be  confinod 
to  the  Courthouse?" 


It  will  be  unnecessary  to  restate  your  question 
because  It  is  stated  in  your  request  for  an  opinion. 

The  county  court  is  of  statutory  origin  and  derives 
its  power  to  act  for  the  county  from  the  statutes.  State  ex 
rel.  Sanies  v.  Johnson,  138  Mo.  App.  306. 
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Section  2480,  K.  S.  ho.  1939,  under  the  topic, 
H County  Courts,"  provides  as  follows: 


"The  said  court  sliall  have  control 
and  management  of  the  property,  real 
and  personal,  belonging  to  the  county, 
and  shall  have  power  and  authority  to 
purchase,  lease  or  receive  by  donation 
any  property,  real  or  personal,  for 
the  use  and  benefit  of  the  county;  to 
sell  and  cause  to  be  conveyed  any  real 
estate,  goods  or  chattels  belonging  to 
the  county,  appropriating  the  proceeds 
of  such  sale  to  the  use  of  the  sane, 
and  to  audit  and  settle  all  demands 
against  the  county." 

It  will  be  noted  from  this  section  that  the  county  court 
lias  the  control  and  anagement  of  the  property,  real  and 
personal,  belonging  to  the  county. 

Section  13730,  K.  S.  ho.  1939,  provides  as  follows: 


"The  county  court  of  each  county  siiall 
have  power,  fron  time  to  tine,  to  alter, 
repair  or  build  any  county  buildings, 
which  have  been  or  nay  hereafter  be 
erected,  as  circu  .stances  may  require, 
and  the  funds  of  the  county  may  admit; 
and  they  shall,  moreover,  take  such 
measures  as  shall  be  necessary  to  pre- 
serve all  buildings  and  property  of 
their  county  from  waste  or  damage." 


This  section  specifically  authorizes  the  county  court  to 
alter,  repair,  and  build  any  county  buildings  and  has  been 
recognized  and  interpreted  by  the  courts  of  this  state  as 
giving  exclusive  Jurisdiction  to  the  county  courts  to  repair 
the  county  buildings.  In  the  early  case  of  Vitt  v.  Owens, 

42  Mo.  512,  the  court  stated  that  the  county  court  has  exclu- 
sive Jurisdiction  over  the  subject  of  repairs  of  county  build- 
ings. 
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Also,  In  the  case  of  State  ex  rel.  Sollinger,  213  Ho.  234, 
1.  c.  223,  the  court  said: 


"Section  6736,  Revised  Statutes  1999, 
reads  as  follows:  'The  county  anurt 
of  each  county  shall  have  power,  from 
tine  to  tine,  to  alter,  repair  or  build 
any  county  buildings,  v/hich  have  been 
or  nay  hereafter  bo  erected,  as  circum- 
stances may  require,  and  the  fund3  of 
the  county  may  admit;  and  they  shall, 
moreover,  take  such  easures  a3  shall 
bo  necessary  to  preserve  all  buildings 
and  property  of  their  county  from  waste 
or  damage . ' 

"Clearly  that  3ection  of  the  statute 
rives  the  county  court  of  Stoddard 
county  Jurisdiction  over  the  subject- 
matters  complained  of  in  the  petition; 
end  the  pleadings,  evidence  and  report 
of  the  referee  filed  herein  disclose 
the  fact  that  the  county  has  sufficient 
money  on  hand  with  which  to  pay  for  the 
proposed  improvements . That  being  true, 
then  the  county  court  of  that  county  was 
acting  within  its  Jurisdiction,  and  pro- 
hibition will  not  lie.  (State  ex  rel. 
v.  Reynolds,  209  Ho.  161;  State  ex  rel. 
v.  Riley,  203  ho.  175.)" 


It  will  be  observed  that  Section  13730,  supra,  is  the  3ane 
a3  Section  6736,  R.  S.  1999,  mentioned  in  the  above  opinion 
of  the  court. 

The  county  lias  the  authority  and  power,  under  the 
foregoing  statutes,  to  alter,  repair  and  build  the  county 
buildings . Hov/ever,  it  would  3 eon  that  the  money  derived 
from  tlie  insurance,  by  reason  cf  the  loss  or.  the  courthouse, 
would  be  restricted  in  its  disposition  and  use  by  Section 
13713,  R.  S.  Ho.  1339,  which  provides  as  follows: 
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"In  all  cases  where  court  houses  or 
jails  are  Insured,  and  are  totally  or 
partially  destroyed  by  fire,  windstorms 
or  cyclones,  the  money  realized  on  said 
insurance  shall  not  he  placed  in  the 
general  revenue  of  the  county,  but  shall 
bo  kept  separate  and  apart,  and  be  placed 
in  a fund  which  shall  be  designated  and 
Icnown  as  a building  fund,  and  that  the 
3Gune  shall  be  usod  in  erecting  or  repair- 
ing 3aid  court  house  or  Jail,  or  furnish- 
ing buildings  or  premises  used  for  court 
house  or  jail  purposes." 


It  will  be  soon  that  this  section  of  the  statute  provides 
that  when  the  courthouse  or  jail  is  insured  and  is  totally 
or  partially  destroyed  by  fire,  windstorm  or  cyclone,  the 
money  realized  on  such  insurance  by  reason  of  such  loss  shall 
not  be  placed  in  a general  revenue  fund,  but  shall  be  kept 
separate  and  apart,  and  be  placed  in  a fund  which  shall  be 
known  as  a building  fund.  Therefore,  these  funds  could  not 
be  used  for  any  other  purposes  than  as  by  this  section  pro- 
vided. If,  and  when,  all  the  necessary  repairs  to  the  court- 
house liave  been  made,  the  balancs,  if  any,  remaining  could 
legally  be  placed  in  the  general  revenue  fund  of  the  oounty. 

lowever,  sinco  the  county  court  has  specific  auth- 
ority, under  Section  13730,  R.  S.  i*£o.  1939,  to  alter,  repair 
and  build  any  county  buildings,  it  could  use  other  public 
funds  in  the  gereral  revenue  fund,  if  available  for  that 
purpose,  to  repair  the  building  which  belongs  to  the  county 
and  is  separate  and  apart  from  the  courthouse,  and  there 
could  be  no  question  of  its  authority  to  do  so,  that  is,  to 
repair  the  building  in  question  belonging  to  the  county. 


CONCLUSION 


It  is,  therefore,  our  opinion  that  the  money  paid 
to  the  county  by  the  insurance  company,  by  reason  of  the  fire 
loss,  must  be  used  to  repair  the  courthouse  and  the  balance. 
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r.  Robert  . vi.  -ilson  III 


if  any,  retaining  could  bo  turned  Into  the  general  revenue 
fund  of  tho  county. 


Respectfully  submitted. 


CwVlll  it.  manm 

Assistant  Attor  ey-Ce:cral 


APrKjViiD : 


ROY  McKITTRICi. 
Attomey-3er.eral 
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RECORDER  OF  DEEDS : The  Recorder  of  Deeds,  subject  to  the 
OFFICE  SUPPLIES:  provisions  of  the  Budget  Act,  may  purchase 

supplies  necessary  to  keep  and  maintain 
his  office. 


February  6,  1943 


Hiss  Floyd  V/llson 
Recorder  of  Deeds 
Jefforson  County 
Hillsboro,  Missouri 


~>ear  Hiss  «»'ilson: 


This  Is  in  x’eply  to  yours  of  recent  date  wherein  you 
submit  the  following  statement  of  facts  and  request: 


"Will  you  please  interpret  Section 
,-,13186  regarding  the  purchases  of 
supplies  for  the  Recorder’s  office. 
Also  give  me  a ruling  on  Section 
# 13187  with  reference  to  hire  of 
deputies,  and  who  determines  the 
number  to  be  employed  and  has  the 
power  of  setting  the  salaries  to  be 
paid  for  such  deputy  hire. 

"In  the  past,  this  office  has  always 
purchased  Its  own  supplies,  after 
presenting  a Budget  to  the  Court  and 
having  same  approved.  I have  also 
employed  the  deputy  and  assistants,  as 
the  work  in  the  office  would  warrant. 
In  the  past  I have  had  two  girls  in 
the  office,  steady,  and  called  an  ex- 
tra clerk  when  needed.  How,  I am 
meeting  with  a new  County  Court  and  I 
understand  they  are  to  reverse  this 
policy  and  I want  advice  from  you,  as 
to  what  Section  of  the  Law  they  will 
act  on  and  on  what  Section  I can  make 
my  stand." 


on  the  question  of  your  duties  relating  to  deputies 
and  retention  of  fees,  I think  this  department  has  answered 
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that  question  by  two  opinions,  a copy  of  each  we  are  enclos- 
ing for  your  information,  one  to  Hon,  C,  G.  Vogt,  irosecuting 
Attorney  of  liodaway  County,  Maryville,  Missouri,  under  date 
of  March  25,  1339,  and  the  other  to  Hon.  Walter  G,  Stillwell, 
Prosec\iting  Attorney,  Marion  County,  Hannibal,  Missouri, 
under  date  of  September  17,  1936. 

On  the  question  of  the  purchase  of  supplies  for  your 
office,  v;e  find  the  following  sections  which  are  pertinent 
to  your  duties  and  the  county  court’s  duties  in  connection 
therewith. 

First,  we  call  your  attention  to  Section  36  of  Article 
VI  of  the  Constitution  of  Missouri.  This  section  authorizes 
the  county  courts  to  transact  all  county  and  such  other  busi- 
ness as  may  be  prescribed  by  law.  Section  2480,  R.  S.  Mo. 
1939,  which  is  an  enabling  act  to  this  section  of  the  Consti- 
tution, provides  as  follows: 


"The  said  court  shall  have  control 
and  management  of  the  property,  real 
and  personal,  belonging  to  the  county, 
and  shall  have  power  and  authority  to 
purchase,  lease  or  receive  by  donation 
any  property,  real  or  personal,  for 
the  use  and  benefit  of  the  county;  to 
sell  and  cause  to  be  conveyed  any  real 
estate,  goods  or  chattels  belonging  to 
the  county,  appropriating  the  proceeds 
of  such  sale  to  the  use  of  the  sane, 
and  to  audit  and  settle  all  demands 
against  the  county.” 


Referring  to  the  office  of  recorder  of  deeds  we  find 
that  Section  13147,  R.  3.  Mo.  1939,  provides  as  follows: 


"There  shall  be  an  office  of  recorder 
in  each  county  in  the  state  containing 
20,000  inhabitants  or  more,  to  be  styled, 
’The  office  of  the  Recorder  of  Deeds.’" 


Also,  Section  13148,  referring  to  the  same  subject,  reads 
as  follows: 
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"The  recorder  shall  keep  his  office 
at  the  seat  of  justice,  and  the  county 
court  shall  provide  the  sane  with  suit- 
able books,  in  which  the  recorder  shall 
record  all  instruments  of  Y/riting  auth- 
orized and  required  to  be  recorded.  If 
there  is  no  courthouse  or  other  suitable 
county  building  at  the  seat  of  Justice, 
the  county  court  shall  provide  an  office 
for  the  recorder  at  any  other  place  in 
the  county  where  there  is  a courthouse 
and  courts  of  record  are  held." 


Under  Section  13140,  supra,  it  is  provided  that  the 
recorder  shall  keep  his  office  at  the  county  seat  and  the 
county  court  shall  provide  the  office  with  suitable  books 
in  which  to  record  instruments  of 'writing  authorized  and 
required  to  be  recorded. 

Under  Section  13186,  R.  S.  LIo.  1939,  the  lawmakers 
made  it  the  duty  of  the  county  to  audit  and  settle  the  ac- 
counts of  the  recorder  for  books  purchased  for  the  use  of 
his  office  and  allow,  in  their  discretion,  such  sura  as  may 
be  reasonable  £o  be  paid  out  of  the  county  treasury. 

The  County  Budget  Act  lias  been  passed  since  the  fore- 
going sections  became  the  law,  but  we  do  not  find  anything 
in  the  County  Budget  Act  which  would  take  away  any  of  the 
authority  vested  in  the  recorder  of  deeds  or  the  county 
court  with  respect  to  the  purchase  of  supplies  and  paying 
for  sane  for  that  office.  However,  all  expenditures  are 
subject  to  the  provisions  of  the  Budget  Act  to  the  extent 
that  the  officer  nay  not  spend  in  excess  of  the  amount  set 
out  under  the  Budget  Act  for  his  office. 

A question  similar  to  yours  was  before  the  court  in 
Swing  v.  Vernon  Co.,  216  l:.o,  681.  In  that  case  the  recorder 
had  employed  a janitor  and  paid  for  the  sane  and  then  pre- 
sented his  bill  to  the  county  court  for  the  amount  so  paid. 
In  that  opinion  Judge  Lamm,  the  writer  of  the  opinion,  said 
at  1.  c.  689: 


"It  Is  believed  that  the  fundamental  con- 
stitutional maxims  to  the  effect  that  all 
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government  la  Instituted  solely  for 
the  good  of  the  whole  people.  Is  In- 
tended to  promote  the  general  welfare, 
and  that  private  property  shall  not 
he  taken  or  damaged  for  public  use 
without  just  compensation,  aided  by 
a common  3ense  construction  of  statutes 
evidencing  a liberal  and  wise  public 
policy  as  over  against  a narrow,  cheese- 
paring one,  have  caused  a public  janitor 
service  paid  out  of  the  common  purse  to 
be  so  long  and  universally  used  in 
public  buildings  and  all  public  offices 
of  cities  and  counties  in  Missouri,  that 
the  precise  point  has  not  hitherto  cone 
up  for  decision.  The  absence  of  such 
cases  is  of  some  significance;  for  a 
practical  administrative  policy  worked 
out  by  the  good  sense  of  the  thing,  well 
known  and  uniformly  acquiesced  in,  is 
not  without  force  in  construing  our 
statutes.  Show  me,  said  a great  judge, 
what  lias  been  done  under  a deed,  and  I 
will  show  you  what  the  deed  means.  By 
the  same  tok^n,  show  me  what  by  the  con- 
census of  public  official  interpretation 
has  been  done  under  a statute,  and  I will 
show  you  what  it  probably  means.  * * ■» 


Vie  are  quoting  the  foregoing  principles  for  the  reason  that 
recorders  of  deeds  and  other  officers  generally  have  purchased 
the  supplies  for  their  offices  and  then  submitted  the  bills  to 
the  county  court  for  payment.  So,  if  the  above  principle  were 
applied  here  it  would  follow  that  the  recorder  of  deeds  would 
purchase  the  necessary  supplies  for  his  office  and  present  the 
bill  to  the  county  court  for  payment. 

Also,  in  St.  Louis  County  Court  v.  Huland,  5 Mo.  269, 
which  was  cited  in  the  Lwing  case,  supra,  the  clerk  of  the 
court  furnished  the  fuel  for  the  use  of  his  office.  The 
court,  in  that  case,  held  that  it  was  the  duty  of  the  county 
court  to  pay  for  this  fuel. 

Also,  in  the  case  of  Gammon  v.  -^afayette  County,  79  Mo. 
223,  it  v/as  held  that  the  judge  of  the  probate  court  could 
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compel  the  county  court  to  repay  him  the  outlay  Tor  a 
bookcase  purchased  for  the  office  of  the  probate  judge. 

In  dealing  directly  with  these  statutes  the  court,  in 
the  iiwing  case,  supra,  at  1.  c.  692,  said: 


"Turning  to  the  sections  of  the  statutes 
regulating  the  office  of  recorder  of  deeds, 
we  find  then  so  meager  as  to  cry  out  for 
help  by  construction.  Their  terms,  then, 
must  be  read  in  the  light  of  cognate  sec- 
tions and  of  the  general  policy  of  our 
laws.  By  Revised  3tatutes  1899,  section 
9055,  it  is  ordained  that  the  recorder  of 
deeds  * shall  keep  his  office  at  the  seat 
of  justice  in  each  county’  and  that  he 
’siiall  provide  the  same  with  suitable  books;' 
by  section  9061  it  is  ordained  that  the 
county  court  shall  ’audit  and  settle  the 
accounts  of  recorders  for  books  for  the  use 
of  their  offices . * There  is  not  a word  in 
the  chapter  (chap.  147),  relating  to  pro- 
viding chairs,  desks,  pens,  ink,  stationery, 
stoves,  racks,  tables,  spittoons, or  other 
office  paraphernalia.  There  is  even  no 
word  relating  to  a room  In  which  to  keep 
his  office  or  fuel  to  heat  it.  But  when  we 
read  other  provisions  of  the  general  stat- 
utes relating  to  building  a courthouse  and 
heed  the  underlying  theory  that  county 
offices  should  be  kept  there,  all  questions 
relating  to  a room  vanish;  and  when  we  read 
in  section  9057  that  the  recorder  of  deeds 
must  give  a bond  conditioned  that  he  will 
deliver  up  to  his  successor  among  other 
things  ’the  furniture  and  apparatus  belong- 
ing to  the  office,  whole,  safe,  and  unde- 
faced,’ we  but  gather  (what  we  knew  before) 
that  the  furniture  and  apparatus  do  not  be- 
long to  the  recorder,  but  to  the  county, 
and  tinder  Revised  Statutes  1899,  section 
1777,  are  under  the  control  and  management 
of  the  county  court.  Turning  to  other  cog- 
nate sections  It  becomes  plain  that  unless 
the  Legislature  deliberately  planned  to  legis- 
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late  against  recorders  and  In  favor 
of  other  county  officers  (an  unthink- 
able position) , it  becomes  plain  that 
the  county  is  to  furnish  the  necessaries 
in  furniture,  fixtures,  etc.,  to  pre- 
serve the  county  records  and  make  them 
usable  by  and  useful  to  the  general 
public.  * •-  * * » * * • •:*  f • -•  -•  •••  ■''* 


Again,  at  1.  c.  693,  the  court  made  this  further  ob- 
servation: 


* Jr  is  the  general  public  not  inter- 
ested in  and  benefited  by  clean  windows, 
clean  floors,  clean  furniture,  clean 
spittoons,  heat  in  winter  and  wholesome, 
healthy  air  at  all  times  in  public  offices? 
It  is  useless  to  argue  that  question.  It 
answers  Itself.  And  if  the  county  court, 
as  the  agent  of  the  general  public  in 
county  affairs,  without  legal  right  or 
excuse,  refuses  to  do  that  duty'  In  the 
recorder's  office,  what  is  the  recorder  to 
do?  His  only  sensible  course  Is  to  do 
what  this  recorder  did,  vis.,  avoid  an 
unseemly  wrangle,  pay  It  out  of  his  own 
pocket  and  trust  to  the  courts  and  the 
law  to  reimburse  him.  »**#*.*  -•  .<■  * 


In  connection  with  this  question,  however,  we  call 
attention  to  the  rule  announced  in  Lamar  Twp.  v.  Lamar,  261 
Mo.  1.  c.  189: 


"Officers  are  creatures  of  the  law,  whose 
duties  are  usually  fully  provided  for  by 
statute.  In  a way  they  are  agents,  but 
they  are  never  general  agents,  in  the  sense 
that  they  are  hampered  by  neither  custom 
nor  law  and  in  the  sense  that  they  are  ab- 
solutely free  to  follow  their  own  volition. 

•*  * Jr  i*  > i Js  -Jk  .i  > » * * * a it  * X * * 
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In  Disinfecting  & Hfg.  Co.  v.  Bates  County,  273  Mo. 
300,  the  court,  referring  to  the  Vernon  County  case,  said: 


"It  is  not  doubted  that  the  statutes 
(Secs.  1571  and  1573,  R.  S.  1909) 
and  the  construction  thereof  by  this 
court  in  a case  to  an  extent  analogo- 
us (Ilarkreader  v.  Vernon  County,  216 
Mo,  696)  furnish  authority  to  a sheriff 
of  a county  to  purchase  such  articles 
and  supplies  as  are  requisite  and  neces- 
sary to  keen  and  maintain  the  county 
jail  ’in  good  and  sufficient  condition 
and  repair. ' * * * * * * ******  *■ 


By  analogy,  we  nay  say  that  the  recorder  of  deeds  nay  pur- 
chase articles  needed  for  his  office  and  present  the  bill 
to  the  county  court.  Of  course,  the  county  court  still 
retains  Its  discretionary  powers  to  determine  what  are 
reasonable  sums  to  be  paid  for  such  supplies . 


CONCLUSION 


From  the  foregoing.  It  is  the  opinion  of  this  department 
that  the  recorder  of  deeds,  for  the  purpose  of  keeping  and 
maintaining  his  office  as  is  required  by  statute,  subject  to 
the  limits  set  aside  under  the  Budget Act  for  his  office,  may 
purchase  necessary  supplies,  and  that  It  Is  the  duty  of  the 
county  court  to  audit  the  accounts  for  such  supplies  and  in 
Its  discretion  to  pay  such  suraa  as  shall  be  reasonable  for 
same. 

Respectfully  submitted. 


TYRE  W.  BURTON 

APPROVED:  Assistant  Attomey-Ceneral 


iioY  ”<^ittriC.:  ' 
Attorney-General 


TUB: CP 


CITY  OF  THE  THIRD  CLASS--iiot  authorized  to  invest  "reserve 

fund"  In  United  States  Bonds. 


April  15,  1943 


Hon.  rred  F.  ..illiams,  Supt. 
Municipal  Lighting  ana  Later  System 
Poplar  Bluff,  Missouri 

Dear  Llr,  illiams: 


The  Attorney  Cieneral  v/isnes  to  acknowledge  receipt  of 
your  letter  of  April  12,  1943,  in  v/hlch  you  request  an  opinion 
as  follows: 

"The  city  of  Poplar  Bluff  has  a l.unlci- 
pal  Light  and  Water  Plant  w ich  is 
operated  under  the  direction  of  the 
3oard  of  Public  Works. 

In  the  operation  of  these  plants  there 
has  been  created  a reserve  fund  which 
has  been  carried  on  deposit  In  the  local 
banks.  These  funds  coulc.  be  used,  or 
rather  invested,  through  the  purchase 
of  United  Ltates  i avings  oonds.  If  such 
purchase  will  come  within  the  limitation 
of  the  law  oveming  such  funds. 

Will  you  please  auvise  as  to  the  lega- 
lity of  such  a transaction  and  if  such 
funds  can  be  so  invested." 

statutory  authority  exists  for  the  investment  of  public 
funds  for  United  States  ^onds.in  numerous  instances.  County 
and  municipal  sinking  funds  may  oe  so  invested,  sections 
3237,  3238,  13782  anu  13783,  school  funds  unaer  certain  cir- 
cumstances may  alto  be  Invested  in  such  manner,  sections 
10335,  10704,  10871  anu  10874  ana  cities  of  the  first  ana 
second  classes  have  authority  to  purchase  United  Ltate  aonds 
with  portions  of  their  funds,  .ections  6385  and  6034  re- 
spectively. Jut  no  such  authority  Is  given  to  a city  of  the 
third  class. 
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Cities  oi  the  third  class  art  those  containing  three 
thousanu  inhabitants  ancl  less  than  thirty  thousand  inhabit- 
ants, ection  6214  n.  5.  Lo.  1939.  By  the  194 J census. 

Poplar  Bluff  had  a population  of  11,163  ana  is  therefore  a 
city  of  the  tnird  class.  Cities  of  this  class  have  autho- 
rity to  own  ana  operate  light  ana  water  plants.  Constitution 
of  ho.,  article  10,  Lection  12  ana  12a  and  . ecticn  5951  and 
6967  n.  S.  Lo.  1939. 

kunicipal  corporations  possess  two  classes  of  powers, 
governmental  ana  legislative  owers  anu  private  or  proprietary 
powers.  Iii  owning  and  operating  li_prt  plants  and  water  plants, 
cities  are  held' to  be  exercisin^  the  private  or  proprietary 
powers.  Dillon  on  i..unicipal  Corporations , (5th  .dltion) , Volume 
3,  Lection  1303,  page  2134: 

" * * Although  it  is  probably  impos- 
sible to  lay  down  any  rule  by  w nich  it 
can  be  determined  in  all  cases  where 
its  legislative,  governmental,  a nd  dis- 
cretionary functions  end,  and  the  so- 
called  private  and  proprietary  character 
of  its  acts  begins,  there  are  cases  that 
hold  that  in  executing  and  carrying  into 
effect  the  powers  conferred  upon  it  by- 
constructing  and  erecting  its  own  water 
or  lighting  plant,  in  managing  ana  oper- 
ating the  plant,  and  in  the  furnishing 
and  distribution  of  water  or  light  to 
inhabitants  ana  consumers,  it  acts  or 
unaer  certain  circumstances  will  be  con- 
sidered to  act  in  a proprietary  and  in- 
dividual capacity  rather  than  by  virtue 
of  its  legislative  and  governmental  fun- 
ctions. if  if 


In  the  operation  of  light  and\  v:ater  plants,  lar£e  sums 
of  money  would  be  collected  for  electricity,  gas  ana  water. 

xhe  statutory  provisions  applying  to  the  funds  of 
cities  of  the  third  class  are  found  in,  Lection  6939  d.  5.  ho. 
1939,  requiring  the  selection  of  a city  depository,  ection 
5940  -i.  L.  Lo.,  1939,  requiring  the  depository  to  lve  bond  in 
double  the  amount  of  the  revenues  of  the  city  for  any  year. 
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ection  6941,  a.  S.  Mo.  1939,  requiring  the  city  treasurer 
to  deposit  all  funds  in  ..selected  depository,  and  ection 
6945  n.  5.  l,o.  1939,  whir8  dirt-us  the  manner  of  investing 
sinkin^  funds  of  the  city. 

No  mention  is  made  in  the  statutes  of  any  provision 
maue  for  a "reserve  fund”  in  connection  with  a municipally 
operated  light  or  water  plants. 

At  this  point  it  is  ue sired  to  call  to  your  attention 
that  your  letter  fails  to  state  from  what  source  the  "reserve 
fund"  is  derived,  and  we  are  assuming  it  is  derived  solely 
from  the  operation  of  the  plants  ana  the  sale  of  electricity 
or  gas  ana  water  to  consumers. 

In  considering  the  power  of  a city  to  take  any  action, 
there  is  one  fundamental  rule  which  must  be  borne  In  mind. 

In  the  case  of  it.  Louis  vs.  Kaime,  180  ho.  at  l.c.  322,  the 
Supreme  Court  cited  this  rule  from  Dillon  on  municipal  Corpo- 
rations, 4th  Ldition,  Volume  1,  page  145.,  the  rule  is  as 
follows : 

"fIt  is  a general  and  undisputed  pro- 
position of  law  that  a municipal 
corporation  possesses  and  can  exercise 
the  following  powers,  and  no  others: 

(1)  Those  granted  In  express  words; 

(2)  those  necessarily  or  fairly  im- 
plied in  or  Incident  to  the  powers  ex- 
pressly granted;  (3)  those  essential 
to  the  declared  objects  and  purposes 

of  the  corporation--not  simply  conveni- 
ent, but  indispensable . Any  fair,  rea- 
sonable douut  concerning  the  existence 
of  power  is  resolved  by  the  courts 
against  the  corporation,  anu  the  power 
is  denied. » fVol.  1 (4  Ed.),  p.  145)" 

•*-his  rule  is  also  applied  in  the  cases  of  3ull  vs. 

. c .uie,  119  S.  . (2u)  204,  ana  Eg  Parte  V.illiams,  129  ..  ... 
(2d)  929. 

The  city  council  of  a city  of  the  third  class  Is  the 
law-making  body  of  the  city,  and  the  duties  anti  powers  of  the 
city  council  are  set  out  in  Lection  5949  and  6950  ...  S.  ho., 
1939. 


Hon.  Tred  t . Y.illiams 


-4- 


april  15,  1943 


ectlon  6949: 

"The  mayor  and  council  of  each  city 
governed  by  this  article  sliall  have 
the  care , mana0ement  anu  control 
of  the  city  anu  ita  finances,  anu 
shall  have  power  to  enact  and  orualn 
any  ana  all  oralnonces  not  repugnant  to 
the  Constitution  and  laws  of  this 
state,  and  such  as  they  shall  deem 
expedient  for  the  good  government  of 
the  city,  the  preservation  of  peace 
and  good  order,  the  benefit  of  trade 
and  commerce,  and  the  health  of  the 
inhabitants  thereof,  and  such  other 
ordinances,  rules  and  regulations  as 
may  be  deemed  necessary  to  carry  such 
powers  into  eifect,  anu  to  alter,  modi- 
fy or  repeal  the  sane.'' 

cection  6950: 

"dhe  council  shall  enact  ordinances 
to  prohibit  and  suppress  houses  of 
prostitution  and  other  disorderly- 
houses  and  practices,  and  gambling 
houses  anu  all  kinds  of  public  inde- 
cencies, ana  may  prohibit  the  selling 
ox*  giving  intoxicating  liquoi’s  to  any 
minor  or  habitual  drunkard.  The  coun- 
cil shall  also  enact  ordinances  to^ re- 
strain and  prohibit  riots,  noises,’ 
assaults  ana  battery,  petit  larceny, 
disturbances  of  the  peace,  disturbances 
of  religious  anu  other  lawful  assemb- 
lies, Indecent  shows,  exhibitions  or 
concerts  in  any  street,  house  or  place 
in  the  city,  disorderly  assemblies, 
and  to  l’egulate,  restrain  and  prevent 
the  discharge  of  fireanns  and  the  keep- 
ing and  discharge  of  rockets,  powder, 
fireworks  or  other  dangerous  combust- 
ible materials  in  the  streets  or  in  the 
limits  of  the  city.  The  city  council 
may  also  regulate  an-,  control  the  con- 
struction of  buildings,  the  construction 
an^  cleaning  of  fireplaces,  chimneys, 
stoves  and  stovepipes,  ovens,  boilers, 
kettles,  forges  or  any  apparatus  used 
in  any  building,  manufactory  or  business 
which  may  be  dangerous  in  causing  or  pro- 
moting fires,  and  may  provide  for  the 
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Inspection  of  the  same.  'i'he  coun- 
cil may  also  provide,  by  ordinance, 
limits  within  which  no  builaing 
shall  be  constructed  except  of  brick 
or  stone  or  other  incombustible  mat- 
erials, with  fire-proof  roofs,  and 
impose  a penalty  for  the  violation 
of  such  ordinance , ana  may  cause 
buildings  commenced,  put  up  or  re- 
moved into  such  limit,  in  violation 
of  such  ordinance , to  be  removed  or 
abated,  rhe  council  ma;,  also  purchase 
fire  engines,  hook  ana  ladder  outfits, 
hose  a m..  hose  carts,  buckets  ana  all 
other  apparatus  useful  in  the  extingu- 
ishing of  fires,  and  organize  fire 
companies,  and  prescribe  rules  of  duty 
for  the  government  thereof,  with  such 
penalties  for  the  violation  thereof 
as  they  may  deem  proper,  not  exceeding 
one  hundrea  dollars,  and  to  make  all 
necessary  expenditures  for  the  purchase 
of  such  fire  apparatus  and  the  payment 
of  such  fire  companies,  i'he  council 
may,  by  ordinance,  regulate  and  fix 
reasonable  maximum  rates  ana  charges 
for  the  rental  ana  use  of  telephones 
and  telephone  service  within  such  city, 
ana  the  price  and  quality  of  water,  gas, 
gasoline,  petroleum,  electric  lights 
and  other  means  of  lighting  furnished 
by  any  person,  firm  or  corporation 
operating  under  an^  franchise  anted 
by  the  city,  ana  may  prescribe  the 
canale  power  of  the  gas  ana  electric 
lights  furnished  the  city  and  private 
consumers,  ihe  council  may,  by  ordi- 
nance, regulate  ana  fix  reasonable 
maximum  rates,  charges  ana  prices  of 
steam  heat  or  other  means  of  heating 
furnished  by  any  person,  fim  or  co- 
rporation operating  under  any  fran- 
chise granted  by  the  city,  and  may 
prescribe  the  pressure  to  be  maintained, 
on  its  mains,  by  any  steam  heating 
company,  person  or  firm  operating  the 
same  • " 

lection  6949,  supra,  may  be  called  the  " eneral  wel- 
fare clause”  of  the  city  charter.  nd  it  woula  seem  that 
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under  this  section  of  the  statute,  absent  any  other  statu- 
tory provision,  the  council  might  be  authorized  to  enact 
an  ordinance  creating  a reserve  fund  and  providing;  foi  the 
investment  of  it.  This  requires  a consideration  ot  trie 
authority  conferred  by  .ection  3949,  supra,  The  Sprin  field 
Court  of  Appeals  in  the  case  of  ttate  ex  rel.  Smith  vs.  Oerry- 
m*m,  142  l.o.  App.  373,  had  before  it  a similar  section  and 
spoke  in  the  following  manner  at  1.  c,  383: 

"The  ’general  welfare  clause'  as  , enerally 
understood,  is  like  adding '39 neral  words  to 
special  ones  in  a statute,  and  not  to  be 
considered  as  overruling  or  enlarging  the 
powers  expressly  granted.  (St.  Louis  v. 
i aiiue , ISO  K..  309,  79  S.W.  140;  1 hi  lion 
on  Municipal  Corporations  (4  . d.),  392, 

393;  duschenberg  v.  Aailroau,  161  l.o.  70, 

61  S.  V . 626.) 

In  the  first  case  above  cited.  Judge  Fox 
quotes  approvingly  from  Dilion,  as  follows: 
’Occasionally,  the  charter  or  incorporating 
act,  without  any  special  enumeration  of  the 
purposes  for  which  by-laws  may  be  made, 
contains  a general  and  comprehensive  grant 
of  power  to  pass  all  such  as  may  see...  nec- 
essary to  the  well-being  ana  good  order  of 
the  ^lace.  more  frequently,  however,  the 
charter  or  incorporating  act  authorizes 
the  enactment  of  by-laws  in  certain  spec- 
ified cases,  ana  for  certain  purposes;  and 
after  this  specific  enumeration  a general 
provision  is  added,  that  the  corporation 
may  make  any  other  by-laws  or  regulations 
necessary  to  its  welfare,  good  order,  etc., 
not  inconsistent  with  the  Constitution  or 
laws  of  the  Qtate.  This  difference  is 
essential  to  be  observed,  for  the  power 
which  the  corporation  would  possess  under 
what  may,  for  convenience,  be  termed  ’the 
general  welfare  clause,'  if  it  stood  alone, 
may  be  limited,  qualified,  or,  when  such 
intent  is  manifest,  impliedly  taken  away 
by  provisions  specifying  the  particular 
purposes  for  which  by-laws  may  be  made.  It 
is  clear  that  the  general  clause  can  confer 
no  authority  to  abrogate  the  liraitations 
contained  in  special  provisions.  Alien 
there  are  both  special  and  general  provis- 
ions, the  power  to  pass  by-laws  unuer  the 
special  or  express  grant  can  only  by  exercised 
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in  the  oases  ana  to  the  extent,  as 
respects  those  matters,  allowed  by 
the  charter  or  incorporating  act; 
and  the  power  to  pass  by-laws  under  the 
general  clause  uoes  not  enlarge  or  an- 
. nul  the  power  conferred  by  the  special 

provisions  in  relation  to  their  various 
subject-matters.  ' 

In  State  v.  Butler,  178  ko.  272,  we  find 
th6  rule  to  be  ueclared  as  follows:  hue 
powers  of  a municipal  assembly  to  pass 
by-laws  under  a ^oncral  welfare  clause, 
can  never  be  exercised  to  enlarge  or  an- 
nul specific  provisions. ’ ” 

The  light  and  water  plants  need  to  be  maintained  and 
to  have  provisions  maue  for  replacement . Such  matters  could 
not  be  well  taken  care  of  by  current  revenue  as  the  current 
revenue  of  any  year  would  hardly  be  sufficient  to  meet  re- 
placement costs.  If  the  inhabitants  arc  to  receive  the  best 
service  and  full  benefit  from  tire  plants,  some  method  should 
be  devised  for  providing  a *Veserve  fund'  for  these  purposes 
out  of  the  profits  oi  the  .operation  of  the  plants. 

There  being  no  statutory  provision  for  taking  care  of 
such  a "reserve  fund",  preserving  it  by  the  most  advantageous 
method  until  needed,  it  would  appear  reasonable  ana  logical 
that  the  council  oy  ordinance  could  make  provision  for  setting 
up  such  a fund  ana  its  investment  in  safe  securities  until 
needed.  And  this  is  especially  true  for  the  statutes  relating 
to  tire  funds  of  cities  of  the  third  class  seem  to  contemplate 
only  the  safe  keeping  of  the  current  annual  revenue  for  any 
one  year  (bond  bein^  required  to  be  given  for  double  the  re- 
venue of  any  year) . However,  cities  acting  in  their  proprie- 
tary character  are  bound  by  statutes  which  limit  their  powers. 
Flinn  vs.  Oillen,  10  5.  V7.  (2d)  923  1.  c.  926  (Lo.  Lup.) 

"The  principle  of  the  common  law,  that 
the  sovereign  is  not  bouno  by  eneral 
terms  of  statutes  wnlch  would  restrict 
his  powers,  does  not  apply  to  cities  In 
the  exercise  of  their  municipal  powers; 
that  is,  the  exercise  of  powers  minister- 
ial or  proprietary  in  character.  In 
County  of  5t.  Charles  v.  Powell,  22  Lo. 

525,  it  is  sold  (loc.  cit.  528,  66  Am. 

Dec.  637): 
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' rhe  Immunity,  however,  it  seems,  was, 
even  at  coui.on  law,  an  attribute  oi‘ 
sovereignty,  only,  ana  did  not  belong 
tu  tne  municipal  corporations  or  other 
local  authorities  established  to  man- 
age the  affairs  of  the  political  sub- 
divisions of  the  state.  1 

See,  also,  unter  v.  Ainnell,  193  * o. 

142,  91  . . 472;  al.nr  v.  Jones,  138 

Ko,  163,  85  l.  '..  1113;  Lumber  Co.  v. 

Craig,  248  o.  330  154  •.  ...  73;  Dunklin 

County  v.  Chouteau,  120  ho.  577,  25  £ . 

553." 

xhe  city  of  oplar  luff  has  such  powers  as  are  es- 
pecially granted  to  it  ana  t ose  powers  w lch  arc  necessarily 
iinplie-a  as  indispensable  _or  the  carrying  out  of  the  express 
powers.  V.hile  it  mi  Jot  be  advantageous  t-  the  citizens  to 
have  created  a "reserve  fund"  to  be  built  up  from  the  pro- 
fits of  the  operation  of  the  light  »na  water  plants,  tu  be  used 
for  replacement  or  repair  purposes,  such  a i'unu  is  not  absol- 
utely indispensable , for  the  plants  may  be  replaced  or  repaired 
as  originally  acquired,  Ana  the  rates  coulu  be  lowered  or  the 
profits  usl-i  in  defraying  expenses  o city,  fhere  Is  a 

definite  prescribed  metnou  ox  nanaling  the  funus  of  o e city. 

CONCLUSION 

,o  statutory  provision  existe  for  the  investing  of  any 
"reserve  fund"  derived  from  the  operation  of  the  1^  .t  ana 
water  plants  in  United  tates  bonus. 

respectfully  submitted. 


-..  0.  JACKS 0 

Assistant  Attorney  jeneral 
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Attorney  Jeneral 
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POISONS:  Record  of  sale  of  poisonous  substances  used  in  the  arts 
or  as  insecticide,  not  necessary. 


April  29,  1943. 


FILED 


, r.  Tod  D.  VJillard,  Secretary 
State  doard  of  Phar  macy 
Ca.identon,  Hissouri 


Dear  r.  illara: 


The  Attorney -General  wishes  to  acknowledge  roceipt 
of  your  letter  of  April  27th  requesting  an  opinion  of  this 
_>epartaont.  Your  lottor  of  request  rends  as  follows: 

"Section  lOQld  of  Chapter  SO  of  the 
revised  Statutes  of  Missouri,  1959,  pro- 
vides, in  pax*t: 

* Nor  slxall  it  be  lawful  for 
any  registered  pharmacists,  to  sell 
a ixj  poisons  included  in  schedule  *A* 
without,  before  delivering  the  same 
to  the  purchaser,  causing  an  entry  to 
bo  made  in  a oook  kept  for  that  pur- 
pose, stating  tne  date  of  sale,  name 
and  address  of  purchaser,  the  name  of 
poison  sold,  the  purpose  for  which 
it  was  represented  by  the  purchaser  to 
be  required  and  the  name  of  the  dis- 
penser. » 

"Soction  10005,  further  provides,  in  part: 

" *nor  with  the  sale  of  poisonous  sub- 
stances w iich  aro  sold  exclusively  for 
use  in  the  arts,  or  for  use  as  insecti- 
cides, when  such  substances  are  sold  in 
unbroken  packages  bearing  a' label  having 
plainly  printed  upon  it  the  name  of  the 
contents,  the  word  poison  and  the  names 
of  at  least  two  readily  obtainable  anti- 
dotes.' 
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”The  k>ard  of  Pharmacy  would  like  to 
know  If  In  your  opinion  a record  of  the 
sale  of  arsenic  ana  its  preparations 
must  be  kept  by  stores  other  than  drug 
stores  and  pharmacies  who  are  offering 
these  poisons  for  sale  as  insecticides 
and  in  the  event  such  a record  is  in- 
quired whose  duty  is  it  to  eixforce  tills 
portion  of  the  Statutes?” 


Chapter  60  of  the  Revised  Statutes  of  Missouri  far 
1939,  is  entitled  "Druggists  and  Pharmacists  — State  board 
of  Pharmacy,”  The  purpose  of  this  chapter  is  pri. iOriiy  for 
the  regulation  of  persons  engaged  in  that  particular  occupa- 
tion, An  examination  of  .section  10005,  A,  S*  ko,  1939,  con- 
tained in  the  aoove  named  chapter,  will  show  that  its  primary 
object  is  to  prevent  a person  engaged  in  the  drug  business 
from  compounding,  dispensing  or  selling  at  retail,  any  drug, 
medicine  or  poison,  except  under  the  supervision  of  a person 
licensod  os  a pharmacist.  The  effect  of  this  section  is,  that 
a registered  pharmacist  may  prepare  and  c npound  medicines 
and  other  preparations  containing  the  various  fomaa  of  poison, 
and  in  so  doin^  is  necessarily  given  the  authority  and  permis- 
sion to  "break^the  original  package  in  which  he  receives  such 
poison.  It  is,  wo  think,  apparent  that  this  right  to  use 
poison^  in  compounding  medicines  and  other  preparations  which 
is  given  to  tne  registered  pharmacists.  Is  one  of  the  reasons 
for  the  stringent  rules  as  to  the  qualifications  of  persons 
engaging  in  that  profession. 

However,  the  statutes  setting  up  the  right  of  the 
board  of  Pharmacy  to  examine  applicants  for  this  type  of  work. 
Is  not  tne  only  safeguard  to  the  general  public.  Section 
10018,  it.  . Ho.  1939,  further  provides  tnat  no  registered 
pharmacist  small  sell  or  disponso  any  poisons  designated  in 
such  section  (one  of  the  poisons  being  ar sonic , with  which  we 
are  concerned  in  this  instant  opinion)  unle as  he  keep  a record 
in  a book  kept  for  such  purpose,  sotting  out  cortain  facts 
relative  to  such  sale,  as  set  out  lii-ooction  10018,  supra. 

Ko’j  the  question  arises  as  to  whether  or  not  such 
a record  shall  be  kept  in  tho  case  of  poisonous  substances  sold 
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axcla.  i .ol;  for*  use  in  the  arts,  or  for  use  as  insecticides* 

It  will  o not 'io , from  trie  portion  of  section  10006,  quoted 
in  yo  r ro  u . s t , that  those  substances  /.lust  be  sold  in  "un- 
oroken"  packages  oearln  a ccrtai  typo  of  label,  mid  t us 
negatives  tno  right  or  a person  not  a registered  pharmacist, 
from  mixing  and  compounding  such  poisonous  su. ..stances* 

It  11^  further  bo  3oon  that  the  sail  of  poisonous 
sue: tancol  to  be  used  in  the  arts  and  for  insecticide,  is 
specifically  exempted  from  the  provision  requiring  that  any- 
one compounding  or  soiling  at  rotail  any  poison,  must  bo  a 
registered  phar  lacist  or  under  rac  .i  phar  acist’s  supervision* 

In  constr  ing  st  tutos,  it  is  al  ays  Important  that  tno  inton- 
tio  of  tiio  Legislature  In  tho  enact. .out  of  such  statutes,  be 
ascertain  .a  ii  poss  ole.  ...«e  Supreme  Court  in  the  catos  of 
Cits  of  St*  Louis  v.  outer  COiUaission  Co*,  06  6.  • (:h)  21, 
6o7  o.  268,  and  braves  v.  -Furcell,  86  6.  . (2d)  646,  637  ho. 

674,  hold  that  the  jr  mary  rule  of  the  construction  of  statutes 
is  to  ascertain  and  give  effect  to  tho  lawmakers  Intent ,,  and 
tuls  shouI<  oo  do. o fro  . tho  vords  used,  consider  lug  tho  langua 
..-.onestly  and  faithfully*  0 viously , the  Intent  of  the  Legis- 
lature in  passing  -iction  10006,  supra,  was  that  tuo  sale  of 
poisonous  substances  in  an  unbroken  package  for  art  work  or  lor 
use  as  an  Insocticide,  .as  not  to  oo  included  in  the  regulation 
req.  hr  In  that  tho  sale  of  drugs,  medicine  ana  poisons  at  ro- 
tail oo  under  tne  suporv" sion  of  a registered  phar  lacist. 

Again  invoking  tue  rule  of  construction  stated  above, 
.o  cao._  your  at  to.,  t ion  to  8 set  ion  10018,  supra*  This , in  part, 
p >viuot  that  "registered  phar  acists"  can  not  sell  certain 
poisons,  anon;  the.  arsenic  and  its  preparations,  unless  a 
record  is  kept  In  a certain  aanner.  This  provision  is  clearly 
una  moiguous,  and  considering  tie  laigguage  nones tly  and  faith- 
fully, as  v.3  are  admonished  to  do  oy  the  Supx’o^e  oourt,  \.c  can 
not  say  that  it  Is  noc;~  ary  for  persons  who  aolu  poisonous 
s-.oat;  cos  for  uso  In  art  work  or  for  incoctlcidsa,  to  be  com- 
polled  to  ueeo  a rocoi*d  as  required  oy  registered  pharmacists 
in  the  sale  of  certain  poisons,  as  required  oy  section  10018, 
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Thorof oi*o , It  tiio  opinion  of  this  depart..  io,it 
that  tno  Ice-ipirit;  of  rocorus  of  sbIjs  of  certain  poisons , as 
required  la  notion  10013,  c-  opr  , aoo..  not  ap  ly  to  tiio  ;.nle 
of  p-.i^onous  substances  solo  fox*  use  In  art  or  a.-,  an  insec- 
ticide^ When  sold  In  un.rokon  packages* 


.»ocp  ctfullj  c oiiittod. 


. 

■ Lcletant  *t  owrno^-Janeral 


APr-iOVi-b: 


‘lOf  iJ,i 

Attorney-  General 
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SPECIAL  ROAD  DISTRICTS:  May  spend  one-fourth  of  their  revenue 

on  streets  of  cities  located  in  such 

districts. 


August  23,  1943 


on.  II.  Calvin  ilson,  Chair  ".an^ 
e oio  poc  _al  Load  .district 
bOC  Jefferson  tract 
De  'oto,  Missouri 


fear  hr.  11  son: 


Tho  At torney -General  wishes  to  acknowledge  receipt 
of  your  letter  of  August  17,  1943,  in  which  you  requested 
an  opinion  of  this  department • This  request,  omit  tin  caption 
and  signature,  is  at  follows j 

"The  undersigned  De  oto  p clal  oad 
district  oard,  of  Jef arson  County, 

,:1.  souri,  desire  information  as  to  the 
method  that  money  of  said  road  district 
may  bo  spent  in  the  city  Halts  of  an 
Inc or  ; or a tar  i ity. 

'The  officials  of  tho  city  of  be  oto, 
i.o.  have  asked  the  be  Soto  Special  ..oad 
District  to  give  the  said  City  of  U a Soto, 
o.  a uuai  of  v&00.  to  oe  spent  on  streets 
in  the  City  of  Do  Soto,  ho. 

"Kindly  advise  if  the  Cp  dal  load  istrict 
is  empov.ered  to  give  the  City  of  De  Soto, 
iaO.  any  a^o.  of  money  to  jq  used  in  tue  City 
Limits  of  said  town,  or  in  what  manner 
such  fond...  should  oe  handled,  snould  the 
saiu  special  roau  district  feel  inclined 
to  oake  improve  .ents  in  tne  City  uimits  of 
salu  incorporated  town,  and  any  other  sug- 
gestion you  may  have  to  offer  on  this 
subject." 

In  view  of  the  fact  that  the  above  request  did  not 
stQta  what  type  of  special  road  district  was  involved,  a letter 


A \ 
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August  23,  1943 


v;at  written  by  the  undersigned  requesting  information  as  to 
that  fact,  and  on  August  21,  1943,  you  wrote  a letter  to 
this  Depart  er.t  with  the  following  contents: 

"In  reply  to  youxs  of  18th,  in  regard 
to  information  desired  by  the  Desoto 
pecial  -oad  District,  wllj.  say  that 
the  district  is  1 Ei ght  Mile  District,* 
as  this  district  is  eight  miles  square," 

Article  10,  Chapter  46,  Revised  Statutes  of  Missouri, 
1939,  deals  with  special  road  districts  of  tho  type  of  which 
you  are  a officer,  which  is  a road  district  not  exceeding  eight 
miles  square. 

In  answer  to  your  inquiry  as  to  whether  or  not  a 
special  road  district  such  as  this  one  may  expand  part  of  its 
funds  for  improvement  to  a city  street,  which  :ity  is  located 
in  such  road  district,  we  vish  to  cite  you  to  section  8633, 

R,  S.  no.  1939,  This  section  is  as  follows; 

"f’aid  >oarc  s a 1 havo  authority  to 
expend  not  more  than  one-fourth  of 
the  revenue  which  may  now  or  which  may 
herenfter  ,e  paid  into  its  treasury 
for  the  purpose  of  grading  and  repair- 
ing any  roads  or  streets  within  the 
corporate  limits  of  any  city  within 
said  special  road  district  in  conformity, 
with  the  established  grade  of  said  roau s 
and  stroots  in  sRid  cities  and  for  the 
purpose  of  constructing  and  maintaining 
acadai,  gravel,  rock  or  paved  roads  or 
streets  within  tho  corporate  li  its  of 
any  city  wl thin  tho  said  special  road 
district  in  c nfomity  with  the  established 
grade  of  said  roads  and  streets  in  said 
city:  'rovlueri , that  no  part  of  the  rev- 

enue of  any  spec la  . road  district  in  thiB 
state  bo  expended  outside  of  the  county 
in  which  such  special  road  district  is 
situated," 


Hon.  II.  Calvin  ilson 
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This  soction  -pacifically  states  that  a rone  district 
sucxi  as  tho  nao  in  question  may  expend  one-fourth  of  its  rev- 
enue on  the  roads  'and  streets  of  any  city  within  such  road 
district’s  limits.  However,  wo  do  not  feel  that  such  revenue 
should  oQ  turned  over  or  given  to  such  city  for  the  purpose 
o.  the  improvement  of  its  roads  and  streets.  The  board  is 
given  authority  to  expend  one-fourth  of  its  revenue  and  we 
think  that  in  order  to  expend  such  revenue  it  is  necessary 
that  tne  work  ie  done  by  tho  road  district  on  the  city  streets 
ana  that  it  pay  the  costs  of  saae.  Hocover,  we  do  not  believe, 
as  stated  above,  tixat  one-fourth  of  the  revenue  of  the  district 
should  be  turned  over  to  tho  city  to  expend  on  their  streets 
as  they  see  fit.  We  might  further  state,  in  answer  to  your 
question  as  to  whether  a su.i  of  „o00.00  could  be  turned  over 
to  the  City  of  I>e  Cofco,  that  this  amount  may  be  expenaed  if  it 
aoos  not  exceed  one-fourth  of  the  revenue  of  the  special  road 
district. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  Department  that 
under  ; action  8033,  H.  . • Ko.  1939,  a special  road  district, 
to- wit,  of  tho  type  authorized  under  Article  10,  Chapter  46, 
l.  , . ho.  1939,  has  authority  to  expend  one -fourth  of  Its 
revenue  on  tne  streets  of  tho  city  which  is  located  in  its 
limits,  but  such  work  must  be  done  by  the  road  district  itself 
and  tiie  amount  of  money  expended  shall  not  exceed  one-fourth 
of  tne  revenue  of  such  road  district. 


Uespectfully  au'esai tted , 

JOHN  S.  PHIhhlPS 

Assistant  ittornoy -General 

APPROVED: 


- -0Y  hchITTKICK 
At  torney-Gene re 1 


Job  thu 


SHERIFF ' S 
FEES. 


Services  in  connection  with  orders 
of  State  Board  of  Health  in  venereal 
disease  control. 


Aurust  24,  1943 


Honorable  John  II.  'A'illiams 
Sheriff,  Dunklin  County 
Kennett,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  uate, 
wherein  you  request  an  opinLon  from  this  depart- 
ment on  the  question  of  your  charges  for  board  and 
commitment  fees  for  venereal  disease  patients  who 
have  been  ordered  by  the  State  He-  1th  fficiala  to 
be  apprehended  and  held  by  you  In  the  Jail  for 
troatment,  etc. 

It  could  net  be  successfully  maintained  that 
those  are  criminal  cases.  Therefore,  the  criminal 
foe  statutes  do  not  apply. 

In  the  caao  cf  State  ex  rel.  v.  Brown,  146  Mo., 
401,  the  court  has  ruled  that  a sheriff  is  not  en- 
titled to  a fee  unless  expressly  allowed  by  statute. 
You  must  therefore,  point  tho  statute  authorizing 
this  fee  before  you  may  claim  it. 

The  only  statute  that  we  find  which  might  be 
pertinent  is  found  at  Sec.  9758,  R.  5.  1939. 

This  section  reads  as  follows: 

"The  county  court  or  city  council  in  any 
such  city  shall  have  power  to  appropriate 
mo:  oy  out  cf  tho  cur  rent  revenues  of  the 
county  or  city,  as  the  case  may  be,  for 
the  purpose  of  carrying  out  the  provisions 
of  this  article." 


FILED 
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CONCLUSION. 


From  this  section  it  is  within  the  discretion 


lion,  John  H.  Williams 


Aug.  24,  1943 
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of  the  County  Court  to  appropriate  money  to  carry 
out  the  provisions  of  Article  1,  Ch.  57,  R.  £. 

1939,  which  includes  the  control  of  venereal  diseases. 


Respectfully  submi  ted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


ROY  McKlP TRICK 
Attorney  General 


TWB:LeC 


SPECIAL  ROAD  DISTRICTS:  (1)  Possession  of  records  ard  to  oks  to  be 

in  the  clerk  of  the  board  of  commissioners; 
(2)  Treasurer  of  special  road  district 
shall  furnish  a bond. 


September  10,  1043 


Mr.  William  Winkeiman 
Way  land 

klssouri  • 


near  l .r.  > inkleman: 


The  ^ttorney-Ceneral  v.ishes  to  acknowledge  receipt 
of  your  letter  of  August  24th,  in  which  you  requost  an  opinion 
fror.i  this  department.  Your  opinion  request,  omitting  caption 
and  signature,  is  as  follows: 

"I  wish  to  ask  you  a question  concerning 
the  righto  of  members  of  a Special  Road 
District.  The  V ay land  Special  Road 
district  has  throe  commi as loners  and  a 
fee.  & Treasurer.  One  commissioner  has 
jeon  refused  access  to  the  oooks  and 
records  of  this  district.  Can  or  oan 
not  this  commissioner  demand  that  the 
oooks  and  records  of  this  district  be 
in  his  possession  Just  for  the  time 
that  he  needs  to  look  over  them?  If 
he  does  havo  this  right,  v'hat  procedure 
must  ho  use  to  obtain  the  books  and 
rooords . 

"Also,  is  the  Treasurer  of  this  Road 
i istrict  compelled  to  be  oonded?n 

There  was  some  information  desired  in  order  for  an 
opinion  to  oe  written  on  this  matter,  and  therefore  this  depart- 
ment wrote  you  cm  August  27th  tno  following  letter: 

"Your  requost  for  an  opinion  of  this 
depart. lent  relative  to  a special  road 
district  located  in  your  county,  lias 
been  received. 


r*  1111am  inkel  an 
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"In  order  for  us  to  arrive  at  a con- 
clusion In  1 1 Is  matter  It  ill  be  nec- 
essary for  us  to  knot  hat  type  of 
spocial  road  district  you  have  In  oper- 
ation* .s  you  are  proba  ly  avaro,  there 
aro  sevoral  cilfferont  types  and  differ- 
ent statutes  apply  to  each  one*  There- 
fore, wo  wish  you  v-oulJ  write  U6  giving 
ua  tills  information,  and  .also  a . to  vhat 
you  moan  by  "oooks,  In  other  \ orde,  e 
are  not  able  to  ansv  or  your  request  as 
to  the  access  to  theBe  books  and  records 
unlosa  v;e  know  vhat  type  ooks  and 
records  they  are*" 

In  response  to  such  letter  re  received  a second 
letter  froa  you,  dated  September  3,  1943,  rhlch  letter  1;  as 
follors; 


" .ocolvod  your  letter  asking  for  more 
data  a;  to  ho*  the  District  was  formed 
as  tho  ayland  Special  **oad  District  in 
1919  under  Article  fix.  Chapter  102  and 
amendments  thereto  of  Revised  Statutes 
of  1909.  It  doesn’t  jxoeed  8 square 
rallos  and  contains  an  incorporated  tovn 
of  V.  ay  land, 

"By  1 book, ' I mean  tho  oook  that  the  Sec- 
Trees . koeps  the  income  £c  expanses  of  the 
district.  By ’records*  I mean  the  contracts, 
agreements  and  do  xls  of  hich  the  District 
io  a party. 

"Also,  I wish  to  know  whether  the  person, 
not  a member  of  the  board,  is  required  jy 
la  t be  >ondod  to  be  ' ec-Troasurer  of 
said  district." 

In  your  letter  of  Septemuor  3,  1943,  set  out  a >ove 
and  explaining  the  meaning  of  the  term  " oook"  as  used  in  your 
original  roqu  ist  for  an  opinion,  you  stated  that  you  referred 
to  : ook  in  which  the  oc-Treas*  keeps  the  income  Ac 

expenses  of  the  district*"  Also,  the  statement  was  made  that 


jr<ir« 
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the  special  road  district  in  question  vas  organized  under 
Article  6,  Chapter  102,  and  amendments  thereto  of  the 
Revised  Statutes  of  1909,  Thi3  part  of  the  statutes  cor- 
responds to  what  is  now  Article  10,  Chapter  46,  R,  S,  Mo, 
1939. 


In  an  effort  to  answer  your  question  »o  wish  first 
to  cite  you  to  action  8678,  K,  S,  ho,  1939,  which  provides 
as  follows: 


"Such  commissioners  shall,  within  ten 
days  from  the  receipt  of  such  notice,  x 

most  and  organize  by  selecting  one  of 
their  number  as  chairman  and  one  as 
clerk.  The  clork  shall  keep  full  and 
accurate  record  of  the  proce  klings  of 
the  hoard,  and  perform  such  other  duties 
as  may  bo  required  of  him  by  the  ooard," 

It  will  be  noted  from  the  foregoing  statute  that  the  "clerk" 
of  the  woard  of  commissioners  is  to  be  one  of  the  co.,imiss  loners . 
Furthermore,  he  is  to  keep  a full  and  accurate  record  of  the 
proceedings  of  the  ooard  and  "perform  such  other  duties  as  may 
oe  required  of  him  oy  the  board,"  In  your  letter  you  refer  to 
"Coc-Treas.1  We  ill  assume  that  oy  "secretary"  you  refer 

to  the  clerk  of  the  ..oard  of  co.imissioners . In  order  to  arrive 
at  a solution  of  the  problem  we  must  further  indulge  In  the 
presumption  that  the  ooard  of  commissioners  of  the  Vtfayland 
Special  ^oad  district  has  assigned  to  the  aforesaid  clerk  of 
the  oard  as  one  of  his  "other  duties,"  the  duty  of  keeping 
the  records  and  >>ooks  of  the  road  district.  Proceeding  on 
these  premises  we  find  that  the  clerk  has  possession  of  the 
books  and  records  of  the  road  district  and  that  it  is  his  duty 
to  nth  keep  and  protect  such  property. 

The  question  then  arises  whether  one  of  the  com.  iis- 
s loners  has  the  right  and  authority  to  demand  that  the  clerk 
deliver  such  books  and  records  into  his  possession  for  the  pur- 
pose of  Inspection  and  examination  and  whether  the  clerk  in 
answer  to  such  demand  must  deliver  over  such  property.  ' e 
should  first  consider  the  capacity  in  which  the  clerk  has  the 
books  and  records  in  his  possession.  Under  the  statutes  cited 
aoove  he  must  be  one  of  the  commissioners  of  the  road  district 
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out  he  Is  not  in  possession  of  the  books  and  records  for  that 
reason  ->ut  is  in  possession  of  them  because  he  has  been  appoint- 
ed the  clerk  of  the  ooard  of  commi os loners . It  is  true  that 
under  the  circumstances,  such  as  this,  one  coinmiss ioner  has 
possession  of  tills  property,  out  he  holds  such  property  as  the 
clerk.  It  Is,  of  course,  common  knowledge  that  as  a general 
rule,  v.here  any  clerk  is  given  the  duty  of  seeping  books  and 
records  of  any  body,  such  books  and  records  remain  in  the 
possession  of  the  clerk*  lie  is  charged  vith  the  responsibility 
of  keeping  correct  records  of  the  proceedings  of  and  before 
the  body  of  which  he  Is  the  ministerial  officer  and  it  must  be 
admitted  that  he  then  should  be  entitled  to  tme  possession  of 
such  books  anu  records  to  Insure  affinst  alterations  of  any  kind. 

Ye  do  not  mean  to  hold  by  this  opinion  that  any  one 
commissioner  may  not  have  the  right  of  inspection  and  examina- 
tion of  such  records,  since  wo  feel  that  they  are  .nolle  records, 
at  le  ist  so  far  as  the  inhaoi  tents  of  that  particular  road  dis- 
trict aro  concerned.  As  these  are  public  records,  tne  commis- 
sioners have  the  authority  to  inspect  and  excmlno  them.  However, 
ve  do  feel  that  the  actual  possession  of  such  records  and  books 
should  remain  in  the  clerk  of  the  special  road  district* 

Your  other*  question  is  whether  the  treasurer  of  the 
V.  ay  land  pocial  Road  district  shall  furnish  a ond.  rIth 
reference  to  this  query  we  should  like  to  cite  you  Section 
8679,  K*  S.  Me*  1939,  which  proscriooa  as  follows: 

".  aid  board  may  appoint  a treasurer 
anu  fix  the  amount  of  his  bond  and  pre- 
scribe his  duties,  which  said  ond  sixall 
oe  filed  in  the  office  of  the  clerk  of 
the  county  court*' 

It  will  oe  notod  that  the  a^ove  statute  provides  that 
the  "board  may  appoint  a treasurer11  for  the  road  district,  and 
in  reading  the  remainder  of  the  section  it  might  je  argued  that 
•it  is  discretionary  with  the  :,oard  of  commissioners  as  to  whether 
a oond  shall  be  furnished.  However,  we  feel  that  If  a treasurer 
is  appointed  under  the  provisions  of  this  statute,  it  Is  compul- 
sory on  his  part  to  furnish  a ond  to  indemnify  the  Inhabitants 
of  the  special  road  district* 
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Mr.  V 111 i am  ' lnkelman 


Conclusion. 


Therefore,  it  is  the  opinion  of  this  department 
that  the  books  and  records  of  a special  road  district, 
organized  under  Article  10  of  chapter  46,  H.  tio.  1959, 
shall  remain  In  the  actual  posse. slbn  of  the  clerk  of  such 
special  road  district,  rho  has  been  appointod  by  the  board 
of  co unis s loners.  It  is  further  our  opinion  that  there 

a treasurer  is  appointod  under  the  provisions  of  the  statutes 
for  suca  sp-cial  road  district,  it  is  his  duty  to  furnish  a 
uond  as  provided  by  Section  8679,  d.  , ido.  1959. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
assistant  Attorney-General 


APPROVED: 


ROY  KcKlt'TRi^K 

Attorney-General  ' 


JCP |EG 
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PHARMACY:  Household  remedies  and  drugs  which  nay  he  sold 

in  general  stores. 


September  17,  1943 


Mr.  Ted  D.  Willard,  Secretary 
State  Board  of  Pharmacy 
Camdenton,  Missouri 


hear  .d*.  lllard: 


Under  date  of  August  26,  1943,  you  wrote  this 
office  requesting  an  opinion  as  follow* 8 

"I  am  enclosing  a copy  of  a letter 
from  the  Independent  Grocers’  Alllanoe 
Distributing  Co.,  309  West  Jackson 
Blvd.,  Chicago,  Illinois,  and,  also, 
a copy  of  the  letter  which  I have 
written  them. 

"I  would  appreciate  your  furnishing  roe 
with  an  opinion  as  to  the  disposition 
of  their  products  as  per  their  request." 

Section  10005,  B.  S.  Mo.  1939,  of  which  you  are 
familiar,  prohibits  any  person  not  licensed  as  a pharmacist 
from  conducting  a pharmacy  for  the  retailing  of  drugs,  medi- 
cines, chemicals  or  poisons.  This  section  Is  in  part  as 
follows: 

"It  shall  be  unlawful  for  any  person 
not  licensed  as  a pharmacist  within 
the  meaning  of  this  chapter  to  con- 
duct or  manage  a n>  pharmacy,  drug  or 
chemical  store,  apothecary  shop  or 
other  place  of  business  for  the  re- 
tailing, compounding  or  dispensing  of 
any  drugs,  medicines,  chemicals  or 
poisons,  or  for  the  compounding  of 
physicians*  prescriptions,  or  to  keep 
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dr,  Ted  L'p  Willard 


exposed  for  sale,  at  retail,  any 
drugs,  medicines,  chemicals  or 
poisons,  except  as  hereinafter  pro- 
vided, or  for  any  person  not  licensed 
as  a pharmacist  within  the  meaning 
of  this  chapter  to  compound,  dispense 
or  sell  at  retail  any  drug,  chemical, 
poison  or  pharmaceutical  preparation 
upon  the  prescription  of  a physician, 

. or  other vise,  or  to  compound  physicians* 
prescriptions,  except  as  an  aid  to  or 
under  the  supervision  of  a person 
licensed  as  a pharmacist  under  this 
chapter.  # * •>  *-  * * » it  it  * * # » 

Provided,  however,  that  nothing  in  this 
section  shall  ~ so  construed  as  to  apply 
to  the  tale  of  patent  and  proprietary 
medicines,  and  in  any  locality  where 
there  is  no  licensod  pharmacist,  the 
ordinary  household  remedies  and  such 
drugs  or  madicinos  as  may  be  specified  by 
the  ooard  of  pharmacy  sxi&ll  be  permitted 
to  oe  sold  by  those  engaged  in  the  sale 
of  general  merchandise*  Proviaeo  further, 

vrit  * •*  it  it  it  it  it  it  # it  it  it  it  it  it  it  it  *** 

Hie  portions  of  the  section  •hich  are  pertinent  to 
your  inquiry  are  set  out  above  and  are  the  exception  clauses. 

Accompanying  your  letter  of  request  was  a letter  from 
the  national  headquarters  of  the  Independent  Grocers’  Alliance 
Distributing  Coxapany,  containing  a list  of  products  of  this 
organization  which  it  desires  to  have  offered  ay  retailers  for 
sale  in  grocery  stores  and  general  merchandise  stores  in  this 
State.  The  list  is  as  follows; 

’'Castor  cil  (U.S.P.  cold  pressed), 

Epson  Salt  (U.S.P.) , 1#  sealed  package  to 
retail  for  15* 

Vs.  P.  T.  Cough  Syrup  (’ hite  Pine  & Tar.) 

Contains  no  opiate.  3-ounce  :ottle 
retails  for  25/ 

Mercurochrorae,  1/4  ounce  applicator  bottle 
to  retail  for  10/ 

lillk  of  magnesia  (U.S.P.) , pint  bottle  to 
retail  for  28/ 

Extra  Heavy  Mineral  Oil  (U.S.P.)  345  to 
360  Vis.,  pint  oottle  retails  for  48/ 


xPf  Ted  D.  Willard 
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Mouth.  Bash  (Liquor  Antisepticus  N.F.) 

pint  bottle  to  retail  for  43/ 

V.'itch  hazel  (Dickinson's),  pint  bottle 
to  retail  for  48/ 

Soluble  saccharin  gr.  amber  oottles 
100s).  No  nutritive  value-only  a 
sweetening  agent  for  beverages, 
retails  for  25/ 

Boric  Acid  Po.  (U.F.P.)  l/4#  sealed 
package  retails  for  15/ 

Isopropyl  ilcohol  Au'oblng  Compound 
(70‘S  Isopropyl  Alcohol)  Pint  Pinch 
Bottlo  retails  for  33/ 

"v e also  had  U.S.P.  Glycerine  in  3-ounce 
bottles  which  lias  been  discontinued  for 
the  duration,  as  is  also  Camphor  Oil  in 
3-ounce  bottles. w 


Prom  the  records  of  the  Board  of  Pharmucy  we  learn 
that  In  accordance  with  the  authority  conferred  by  Section 
10005,  supra,  the  Board  has  compiled  a list  of  certain  drugs 
and  medicines  which  it  has  authorized  to  oe  sold  as  household 
remedies  and  which  may  be  sold  in  general  merchandise  stores 
in  any  locality  where  there  is  not  a licensed  pharmacist. 
Comparing  the  list  of  products  submitted  by  the  Independent 
Grocers*  Alliance  Distributing  Company  with  the  list  designated 
by  che  State  Board  of  Pharmacy,  re  find  that  the  following 
products  have  boon  declared  to  be  products  which  may  be  sold 
In  general  merchandise  stores  in  any  locality  in  which  there 
1 8 no  pharmacist: 

( _)  castor  oil 

(2)  epsom  salt 

(3)  oorlc  acid 

(4)  mineral  oil 

(b)  glycerin* 

(6)  camphorated  oil 

(7)  rubbing  alcohol 

% 

We  have  further  ascertained  from  the  records  of  the 
State  Board  of  Pharmacy  that  it  has  declared  certain  drugs  and 
products  are  not  proprietary  or  patent  modicines  and  that  they 
may  oe  sold  only  under  the  supervision  of  a licensed  pharmacist. 
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except  such  of  these  as  may  be  includod  within  the  list  of 
products  designated  for  sale  In  general  stores.  Comparing 
the  list  suomittod  oy  the  Independent  Grocers*  alliance 
Distributing  Company  with  the  list  of  products  declared  not 
to  be  patont  or  proprietary  medicines,  we  find  that  the  follow- 
ing products  which  the  Independent  Grocers*  .lllance  Distribu- 
ting Company  wishes  to  of for  for  sale  are  Included  in  this 
list: 

(1)  boric  acid 

(2)  castor  oil 

(3)  epsom  salt 

(4)  mercurocnrome 

(5)  milk  of  magnesia 

(6)  mineral  oil 

(7)  ruobing  alcohol 

(8)  glycerine 

(9)  camphorated  oil 

Some  of  the  last  above  mentioned  products  are  included  within 
the  list  of  household  remedies  and  drugs  which  may  oe  sold  in 
general  merchandise  stores  in  any  locality  in  which  there  is 
no  pharmacy  and  unless  they  are  included  within  this  list  then 
they  may  be  sold  only  under  the  supervision  of  a registered 
pharmacist. 

This  brings  us  to  a discussion  of  the  other  exception, 
patent  and  proprietary  medicines.  The  following  definitions  of 
"patent  medicines"  are  cited  for  your  guidance: 

"Patent  medicines  are  medicines  prepared 
for  immediate  use  by  the  public,  put  up 
in  packages  or  mottles  laoeled  with  the 
name  and  accompanied  with  wrappers  con- 
taining directions  for  their  use  and  the- 
conditions  for  ?;hlch  they  arc  specifics. 

State  v.  lonaldson,  42  N.  V?.  781,  41  Minn. 

74." 

"Unlicensed  retailer* s advertisement  of 
•patent  nadicinos*  held  not  violative  of 
statute  making  unlicensed  retailer *s  ad- 
vertisement for  sale  of  *drugs*  or"med- 
Icines*  misdemeanor.  Kducation  Law,  Sec. 

1364,  schedules  A--C.  Prohibition  of 
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education  Law,  Ec.  1355,  as  amended  by 
Lavs  1930,  c.  835,  Sec*  1,  against  un- 
licensed retailer’s  advertisement  for 
sale  of  ’medicines,'  did  not  apply  to 
advertisement  of  'patent  medicines' 
authorized  by  section  1361  to  be  sold  by 
such  retailers,  since  generic  term 
'medicines'  has  meaning  in  public  mind 
different  from  phrase  'patent  medicines,' 
which  is  colloquial  name  for  'proprietary 
medicines'  put  up  by  oanuf acturers  cr 
compounders  under  trade-names.  Further- 
more, in  buying  'patent  medicines'  public 
does  not  rely  on  presumed  or  actual  skill 
of  retd,  lar,  as  is  the  case  when  other 
co  pounds  or  proscriptions  are  purchased. 
People  v.  Bernstein,  261  N.  Y.  5.  381, 

237  App.  Div.  270." 

Vords  & Phrases,  Vol.  31,  p.  423. 


aid  the  following  definitions  of  "propriotary  medicines"  a 
also  cited: 


"'Proprietary  medicines,'  within  a stat- 
ute, making  it  an  offonse  to  practice 
medicine  without  having  secured  a cer- 
tificate from  the  state  board  of  medical 
examiners,  but  providing  that  it  shall 
not  prevent  the  advertising  and  sale  of 
patent  and  proprietary  modicine,  means 
medicines  which aarae  person  or  company, 
other  than  a person  indie tod  for  pre- 
scribing certain  medicines  without  a 
license,  manufactured,  advertised,  and 
sold.  State  v.  Kendig,  110  N.  W.  463, 

465,  133  Iowa,  164. 

"Prohibition  of  Education  Law,  Sec.  1355, 
as  amended  by  Laws  1930,  c.  835,  .sec.  1, 
against  unlicensed  retailer's  advertise- 
ment for  sale  of  'medicines,'  did  not 
apply  to  advertisement  of  'patent  medicines' 
authorized  by  section  1361  to  be  sold  oy 
such  retailers,  since  generic  term  'medicines' 
hat  meaning  in  public  mind  different  from 
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phrase  'patent  medicines, which  Is 
colloquial  name  for  'proprietary  med- 
icines' put  up  by  manufacturers  or 
compounders  under  trade-names.  Further- 
more, In  buying  'patent  medicines ' 
public  does  not  rely  on  presumed  or 
actual  skill  of  retailer,  as  is  the 
case  when  other  compounds  or  proscriptions 
are  purchased.  People  v.  Bernstein,  261 
N.  Y.  &•  381,  237  App.  Div.  270." 

Words  tc  Phrases,  Vol.  34,  p.  603. 


Again  referring  to  tue  list  of  products  furnished 
by  the  independent  Grocers'  Alliance  Distributing  Company,  ve 
find: 

"V.P.T.  Cough  L;  rup  ( hite  Pine  & Tar)"  and 
"tioutia  ash  (Liquor  /uatisepticus  N.F.j", 

which  wou-id  see  i to  ue  within  the  definitions  of  "patent/  and 
"proprietary  medicines. 

This  leaves  only  two  items  on  the  list  submitted  by 
the  Independent  Grocers'  Alliance  Distributing  Company  which 
have  not  been  discussed: 

Witch  Hazel  and 
Soluble  ac char In. 

They  are  not  in  the  list  of  household  remedies  and  drugs  which 
the  ; tate  Board  of  Pharmacy  has  designated  is  suitable  for  sale 
in  genarau  stores  in  any  locality  where  there  13  no  pharmacy 
and  in  the  mind  of  the  writer  do  not  fall  within  the  definitions 
of  "patent"  and "propriotary  medicines"  and  therefore  could  not 
oe  sold  except  under  the  supervision  of  a registered  pharmacist. 

In  discussing  the  products  mentioned  herein,  they 
have  been  considered  only  in  the  light  of  the  Missouri  lavs 
relative  to  the  practice  of  pharmacy  and  there  has  >>eeu  no  attempt 
to  pass  upon  their  eligibility  to  be  sold  under  the  Pure  Food 
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and  Drug  Acts  of  this  State  and  the  Federal  do* ernment • 

Respectfully  submitted. 


V.  0.  JACKSOM 

\aslstant  Attorney-General 


APPR  V D: 


ROY  McKITTuICK 
ittorney- General 
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COUNTY  TEXTBOOK 

COMMISSION : 


Statute  creating  county  school  textbook 
commission  imposes  mandatory  duty  on 
county  court  to  appoint  members  of  the 
commission.  This  duty  may  be  enforced 
by  mandamus  action. 


October  11,  1943 


Honorable  J.  ’.Vi Ison,  Superintendent 

Cole  County  Schools 
JeXferson  City,  Missouri 


Dear  Hr.  Wilson: 


Tills  will  acknowledge  receipt  of  your  letter  of  recent 
date  in  which  you  request  an  opinion  from  this  office,  the 
full  text  of  this  request,  omitting  caption  and  signatures 
reading  as  follows: 


"In  Cole  County  there  has  not  been  a County 
school  Text  -jook  Commission  or  County  Board 
of  iklucation  for  about  13  years  or  more. 

Text  boo  .3  ImLve  been  selected  and  specified 
by  the  former  Superintendent  of  Schools 
tliroughout  tills  period,  without  services  of 
any  such  Commission  or  Board. 

"The-  State  Board  of  Education  hao  appointed 
a member  of  the  Text  Book  Commission  and  I 
have  requested  the  County  Court  to  do  so. 

The  County  Court  lias  deferred,  saying  that 
it  does  not  believe  such  Commission  is  neces- 
sary and  that  the  former  Superintendent  said 
one  was  not  needed. 

"I  desire  to  know  what  I should  do  under 
these  circumstances.  Section  10636,  K.  S. 

Mo.  1939,  provides  for  the  appointment  of 
3ucii  a Cjimalsslon  and  it  is  my  belief  that 
there  is  no  authority  in  me  ae  County  Super- 
intendent of  Schools  to  perform  the  duties 
of  such  Text  Book  Commission. 
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"I  desire  an  opinion  stating  whether  or 
not  tlio  Statutes  make  It  mandator}  for 
the  County  Court  to  appoint  a member  of 
such  Commission  and  what  remedy  is  avail- 
able to  ne  under  the  above  circumstances . " 


In  order  to  Maintain  and  establish  a uniform  course  of 
study  and  to  provide  for  and  establish  uniform  textbooks  in 
the  otate  of  Missouri  our  Legislature  passed  an  act  providing 
for  the  textboo.es  to  be  u3od  in  the  schools  of  tills  State. 
Tills  act  originally  was  passed  In  1391  and  has  beer,  revised 
in  certain  respects  In  1909,  1329  and  1339.  Section  10636, 

R.  S.  Mo • 1339,  creating  a textbook  commission,  reads  as 
follows: 


"There  is  liereby  created  a county  school 
textbook  commission,  which  shall  be  the 
county  board  of  education  In  all  counties 
in  which  such  a board  exists.  In  counties 
where  there  is  no  county  board  of  educa- 
tion the  scliool  textbook  commission  sliall 
consist  of  the  county  superintendent  of 
schools  and  two  teachers,  who  shall  be 
selected  in  the  following  manner:  One 
member  to  be  appointed  by  the  County  Court 
in  each  county  and  ne  member  to  be  ap- 
pointed by  the  state  board  of  education, 
the  appointments  to  bo  made  in  A ril,  1333, 
and  every  two  years  thereafter.  irovldcJ, 
tixat  no  person  snail  be  appointed  to  serve 
on  tl\e  said  commission  who  1ms  been  in 
employ,  as  a traveling  salesman  or  othcr- 
wlse,  in  this  state,  of  any  publis]ier  of 
school  textbooks  within  the  period  of  two 
years  prior  to  this  art_cle.  Vacancies 
on  the  commission,  resulting  from  death, 
resignation,  removal  from  the  county,  dis- 
qualification, or  otherwise,  sliall  be 
filled  as  prescribed  by  law.  A lajority 
of  the  commission  3hall  constitute  a quorum 
for  the  transaction  of  all  buslr  oa3  of  the 
COi.Tli33ion.” 
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Section  10637,  R.  S.  Ko.  1939  roads  as  follows: 


"The  county  textbook  commission  shall 
meet  at  the  county  seat  to  organise 
within  thirty  days  from  the  date  of  the 
taking  effect  of  thlB  article.  The 
county  superintendent  s lall  be  ex  officio 
president  of  the  commission,  ancPa  secre- 
tary siiall  be  elected  from  Its  own  member- 
ship. Said  commission  siiall  meet  annually 
thereaf ter,  and  special  nee tings  may  be 
called  by  the  president,  or  on  the  written 
request  of  tine  other  two  members.  The 
president  siiall  preside  at  all  meetings  of 
the  commission,  and  t he  secretary  siiall 
keep  the  records  of  the  meetings,  and  all 
contracts  siiall  be  signed  by  both  the 
president  and  secretary.  Members  of  said 
comission  that  do  not  receive  an  annual 
salary  from  the  county  siiall  rece've  five 
dollars  per  day  for  their  services,  with 
such  additional  amvunt  as  siiall  be  necessary 
to  cover  their  actual  traveling  expenses: 
Provided,  that  they  siiall  receive  pay  for 
not  to  exceed  six  days  in  any  one  year,  the 
same  to  be  audited  and  paid  by  the  county 
court . n 


This  statute  Is  clear  and  its  ter  a are  unambiguous  and 
need  no  construction  on  our  part.  The  Legislature  obviously 
Intended  the  creation  of  this  commission  and,  in  very  definite 
terms,  set  out  the  duties  in  connection  with  the  administra- 
tion of  this  section. 

Concerning  ourselves  ow  with  the  powers  and  functions 
of  the  county  court  as  such,  we  find  in  15  C.  J.  456,  Par. 

102,  this  language: 


" xcept  as  otherwise  provided  by  lav,-,  a 
board  of  oounty  commissioners  or  county 
supervisors  ordinarily  exercises  the  corp- 
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orate  povors  of  the  county.  It  Is 
In  an  enlarged  sense  the  representa- 
tive and  guardian,  of  the  county, 
having  tlie  management  and  control  of 
Its  property  and  financial  Interests, 
and  having  original  and  exclusive 
jurisdiction  over  all  matters  pertain- 
ing to  county  affairs.  Within  the 
3cope  of  its  powers.  It  is  supreme, 
and  Its  acts  are  the  acts  of  the  county. 
TThlle  acts  outside  tlielr  statutory 
pov/ers  are  without  validity,  yet,  within 
the  limits  of  tixe  jurisdiction  conferred 
on  them  by  law,  county  boards  liave  a wide, 
or  at  least  a reasonable,  discretion;  and 
courts  will  not  interfere  with  such  boards 
in  the  lawful  exercise  of  such  jurisdic- 
tion, on  tlie  sole  ground  that  their  actions 
are  characterized  by  lack  of  wisdom  or 
sound  discretion,  it  being  permissible  for 
equity  to  interfere  only  In  cases  of  fraud 
or  a clear  abuse  of  discretion.  The  county 
board  cannot  exercise  Its  const!  txitionai 
jurisdiction  within  the  territorial  limits 
of  another  county,  nor  can  it  justify  Its 
failure  to  perform  a statutory  duty,  on 
the  ground  that  obedience  to  the  law  is 
not  necessary." 


A county  court  is  s political  subdivision  of  the  State 
of  Missouri  and  as  such  is  a corporation  which  may  sue  and 
be  sued. 


conclusion 


The  statutes  creating  a county  school  textbook  commission 
imposes  a mandatory  dxrty  on  the  county  court  to  appoint  the 
member  of  this  commission.  The  terras  of  the  statute  leave 
nothing  to  the  discretion  of  the  court  and  its  duty  with  re- 
spect to  this  commission  is  imposed  by  statute.  As  a court 
it  shall  perform  certain  acts.  Because  timse  acts  are  nanda- 
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tory  they  nay  be  enforced  by  mandamus  proceedings  in  our 
coiirts . 


Respectfully  submitted. 


i • u^RRiS 

Assistant  Attorney-General 


LIU: CP 


APPROVED: 


ROY  McKITTRICiv 

Attorney-General 


DiLBTQPEKT  (HIIDREN:  1)  Section  9703,  R.  S.  Mo.  1939,  construed 

concerning  judge* s authority  to  tax  costs. 
Against  whom, 

2)  When  costs  are  to  be  Daid  by  the  County  Court 
pursuant  to  Sec.  9703,  R.S.Mo.  1939,  Circuit  Clk. 
shall  follow  same  procedure  in  the  collection 

Ootober  29.  1943  thereof  as  used  in  the  collec- 
tion of  criminal  costs. 


Honorable  Max  R.  Wiley 
Prosecuting  Attorney 
DeKalb  County 
Mays vi lie,  Missouri 

Dear  Sir: 


We  are  in  receipt  of  your  opinion  request  of 
Ootober  26,  whioh  request  reads  as  follows: 

"I  am  requesting  an  opinion  from  your  offioe 
in  regard  to  costs  in  Juvenile  Court.  I find 
that  Section  9703  Revised  Statutes  of  Missouri 
1939  provides  that  costs  may  be  assessed  against 
the  petitioner,  prosecuting  witness  or  others 
interested  in  the  oase.  It  further  provides 
that  if  the  costs  are  not  collected  from  these 
sources  that  they  may  be  oolleoted  from  the 
oounty. 

"I  am  asking  your  offioe  for  an  opinion  as  to 
whether  a regular  oost  bill  made  out  by  the 
Circuit  Clerk  and  approved  hy  the  Circuit  Judge 
and  Prosecuting  Attorney  should  not  be  paid  by 
the  County  Court  when  properly  made  out  and  pre- 
sented to  them. 

nI  do  not  think  that  it  is  fair  for  the  oosts 
to  be  assessed  against  the  petitioner  or  others. 
Juvenile  Delinquency  is  on  the  inorease  in  the 
country  districts  as  well  as  the  oities  and  they 
should  be  taken  oare  of,  but  you  oannot  expect 
officers  not  on  a salary  to  assist  in  investiga- 
tions and  othor  duties  preparatory  to  bringing 
the  Juveniles  into  oourt.” 

We  presume  that  in  this  request  you  Intend  to  ask 
two  questions  mainly: 

1)  Does  the  Judge  in  a proceeding  held  in  ao- 
oordanoe  with  Section  9703,  R.  S.  Mo.  1939,  have 
a right  to  adjudge  the  oosts  agulnst  the  county 
or  must  he  in  every  oase  adjudge  the  oosts  against 
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some  individual,  petitioner  or  otherwise. 

2)  What  sections  of  the  Statutes  govern 
the  method  of  collecting  costs  if  the  county 
is  obligated  to  pay. 

First  in  considering  question  one,  we  quote  the 
pertinent  part  of  Section  9703,  Supra,  controlling  this 
opinion  which  reads  as  follows: 

"*  * *The  hearings  may  be  conducted  in  the 
judge’s  chambers  or  in  suoh  other  room  or 
apartment  as  may  be  provided  for  suoh  cases, 
and  as  far  as  practicable  suoh  cases  shall 
not  be  heard  in  conjunction  with  the  other 
business  of  the  court.  The  cost  of  the  pro- 
ceedings may  in  the  discretion  of  the  court 
be  adjudged  against  the  petitioner,  or  any 
person  or  persons  summoned  or  appearing,  as 
the  case  may  be,  and  collected,  as  provided 
by  law.  All  costs  not  so  collected  shall  be 
paid  by  the  county.  ***** 


It  will  be  noted  from  the  reading  of  the  aforesaid 
portion  of  said  section  that  it  is  provided: 


i*  * 


- *The  cost  of  the  proceedings  may  in  the 
discretion  of  the  court  be  adjudged  agaTn st 
the  petitioner,  or 'any  person  or  persons  sum- 
moned or  appearing,  ***** 


In  25  R.C.L.  at  page  768,  we  find  this  general 
principle  of  author! tory  construction  laid  down: 


"The  word  'may*  must  be  understood  to  have 
been  used  in  a permissive  sense  where  it  is 
expressly  coupled  with  the  word  •discretion* 
in  suoh  a way  as  to  negative  the  possibility 
of  its  use  in  a mandatory  sense." 

(Valentine *8  Law  Dictionary,  p.  804.) 

Therefore,  we  must  conclude  that  the  legislature 
intended  when  they  used  the  words  "may  in  the  discretion  of 
the  oourts"  that  the  trial  judge  if  he  saw  fit  could  adjudge 
that  the  petitioner  or  any  person  or  persons  summoned  or  ap- 
pearing in  the  hearing  before  him  should  pay  the  costs  of  such 
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hearing . We  shall  next  consider  what  provision  is  made  in 
the  section  in  a situation  where  the  trial  Judge  did  not  in 
his  discretion  adjudge  the  costs.  Turning  to  the  section  we 
find  this  sentence: 

"All  costs  not  so  collected  shall  be  paid 
by  the  county." 

It  is  significant  to  note  that  the  sentence  starts 
"all  costs"  and  further,  there  is  contained  in  the  sentence  the 
word  "shall"  whereas  in  the  first  quoted  part  of  the  section 
which  we  have  Just  referred  to,  the  legislature  used  the  words 
"my  in  the  discretion  of  the  courts".  Turning  to  the  defini- 
tion of  the  word  "shall"  we  quote  from  the  Case  of  State  ex  rel. 
MoKittrick,  Attorney-General  vs.  Wymore,  119  S.  V/.  (2d),  oage 
941,  l.c.  944,  paragraph  7: 

"*  * *0n  reading  the  artiole  it  will  be 
noted  that  the  words  ’my*  and  ’shall*  are 
used  many  times  in  the  several  sections. 

They  were  used  advisedly  and  must  be  given 
their  usual  and  ordinary  meaning.  It  is 
the  general  rule  that  in  statutes  the  word 
♦may*  is  permissive  only,  and  word  ’shall* 
is  mandatory.*  * *" 

From  the  reading  of  the  oase  supra,  together  with 
the  definition  quoted  from  25  R.  C.  L.  Supra,  we  must  conclude 
that  the  legislature  intended  that  both  the  word  "may"  and  the 
word  "shall"  should  be  given  their  usual  and  ordinary  meaning. 
Therefore,  it  is  our  view  that  if  a trial  Judge  adjudges  that 
the  costs  shall  be  paid  by  the  petitioner  or  any  person  or  per- 
sons summoned  or  appearing  at  the  hearing  and  such  oosts  so  ad- 
judged cannot  be  collected  from  such  persons,  then  such  oosts 
or  the  p .rt  that  cannot  be  collected  shall  be  paid  by  the  county 
for  as  pointed  out  heretofore,  the  statutes  mafces  a provision 
that: 

"All  oosts  not  so  collected  shall  be  paid  by 
the  county." 

Further,  it  is  our  view  that  if  the  trial  Judge  in  his  discretion 
determines  that  the  costs  should  be  borne  by  the  county  in  the 
first  instance,  then  he  has  authority  in  his  discretion  to  so 
adjudge  the  oosts. 


Hon.  Max  R.  Wiley 


October  29,  1943 


Now  directing  our  attention  to  question  number 
two,  it  will  be  noted  from  the  reading  of  Article  10, 

Chapter  56,  R.  S.  Mo.  1939,  that  there  is  not  provided  a 
statutory  procedure  for  the  collection  of  costs  whioh  a 
county  is  obligated  to  pay  arising  out  of  a hearing  under 
the  provisions  of  Section  9703  contained  in  said  article 
and  chapter.  Therefore,  we  must  conclude  that  the  legisla- 
ture intended  that  in  such  eases  the  oosts  should  be  col- 
lected in  the  same  manner  as  oosts  are  collected  growing 
out  of  a court  proceeding  where  the  oounty  is  liable  for 
the  costs.  Therefore,  when  we  review  other  statutes  for  a 
plan  of  oollection,  our  attention  is  drawn  to  Artiole  20, 
Chapter  30,  R.  S.  Mo.  1939,  whioh  artiole  sets  up  a plan 
for  the  oollection  of  costs  in  oriminal  oases  und  which  pro- 
cedure is  used  nearly  daily  by  the  Circuit  Clerk  and  for 
this  reason  we  deem  it  sufficient  to  merely  refer  to  Article 
20,  Chapter  30,  as  the  correct  procedure  for  the  collection 
of  said  oosts  and  do  not  deem  it  necessary  to  quote  in  length 
from  the  several  sections  contained  therein. 

CONCLUSION 

1)  The  oosts  in  a hearing  held  pursuant  to  Section 
9703,  R.  S.  Mo.  1939,  may  be  adjudged  by  the  trial  Judge  to 
be  paid  by  the  petitioner  or  other  person  or  persons  appear- 
ing at  said  hearing.  If  for  any  reason  the  costs  cannot  be 
collected  from  such  person  then  said  oosts  shall  be  paid  by 
the  co  unty . 


OR 

The  trial  Judge  may  adjudge  that  the  costs  be  paid 
by  the  county  in  which  said  proceedings  are  held. 

2)  The  proper  statutory  procedure  applicable  for 
the  collection  of  oosts  where  the  same  are  to  be  paid  by  the 
county  is  fully  detailed  in  Artiole  20,  Chapter  30,  R.  S.  Mo. 
1939  . 


Respectfully  submitted, 


B.  Richards  Creech 

A8si stant  Attorney-General 

APPROVED: 


TflTTttcglTTRTCg  ' 

Attorney -General 
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skat  of  Govmrmn. 


Commissioner  of  Permanent  oeat 
of  Government  has  authority  to 
hire  labor  to  paint  interior  oi 
State  Capitol. 


December  9,  1943 


Mr.  R.  V/.  ./inn,  Commiaaioner 
Permanent  Seat  of  Government 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion,  under  date  of  November  10,  1943, 
which  reads  as  follows: 


"At  a meeting  of  the  Board  of  the 
Permanent  Seat  of  Government  on 
Monday,  November  15,  1943,  the  matter 
of  painting  the  interior  of  the  ^tate 
Capitol  Building  was  taken  up  by  the 
Board,  and  after  considerable  discus- 
sion the  Board  directed  the  Commissioner 
of  the  - ermanent  Seat  of  Government, 
Robert  W.  Winn,  to  requost  an  opinion 
from  the  Attorney  General's  Office  as  to 
whether  or  not  labor  for  the  painting  of 
the  inside  of  the  Capitol  Building  must 
be  employed  through  the  Pur  aliasing  Agent, 
or  whether  the  Board  would  be  within  its 
rights  in  hiring  a reputable  painter  by 
the  hour  to  do  the  said  painting  on  the 
inside  of  the  State  Capitol  Building. 

nI  an,  therefore , malting  a request  of  you 
for  the  aforesaid  opinion.” 


One  of  tlie  cardinal  rules  of  statutory  construe tion 
is  to  determine  the  intention  of  the  legislature  in  enact- 
ing said  provision  and,  if  possible,  to  give  it  that  con- 
struction and  meaning.  In  City  of- St.  Louis  v.  Pope,  126 
S.  W.  (2d)  1201,  1.  c.  1210,  the  court  said: 
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"In  the  Senter  Commission  Company 
Case,  City  of  3t.  Louis  v.  Senter 
Coran.  Co. , 337  Mo.  238,  05  S.  ...  2d 
21,  tills  court  laid  down  this  rule 
(pace  24),  ’The  primary  rule  of  con- 
struction of  statutes  or  ordinances 
is  to  ascertain  and  give  effect  to 
the  lawmakers’  intent  > * * * '*  * * 
this  should  be  done  from  the  words 
used,  if  possible,  considering  the 
language  honestly  and  faithfully  to 
ascertain  its  plain  and  rational  mean- 
ing and  to  promote  its  object  and  man- 
ifest purpose.  ’ j » * * i > > t > •j” 


In  the  State  Purchasing  Agent  Act,  It  provides  In 
Section  14590,  R.  S.  Mo.  1939,  that  the  State  Purchasing 
Agent  shall  purcliase  all  supplies  for  all  departments  of 
the  State,  excopt  printing,  binding  and  paper,  as  pro- 
vided in  Ciiapter  115,  R.  S.  Mo.  1929.  Section  14590  reads 


"The  purc  asing  agent  shall  purcliase 
all  supplies  except  printing,  binding 
and  paper,  as  provided  for  In  ciiapter 
120,  R.  S.  1939,  for  all  departments 
of  the  state,  except  as  in  this  cha  - 
ter  otherwise  provided.  He  shall  ne- 
gotiate all  leases  and  purchase  all 
lands,  except  for  such  departments  as 
derive  their  power  to  acquire  lands 
from  the  Constitution  of  the  state." 


Another  exception  to  the  above  statutory  provision  Is 
Section  14593,  R.  Ho.  1939,  which  provides  that  under 
certain  conditions  such  purchases  of  a technical  nature, 
or,  for  emergency  orders,  may  be  purchased  by  the  various 
departments  under  procedure  prescribed  by  the  Purchasing 
Agent.  Said  section  reads: 


"The  purchasing  agent  shall  have  power 
to  authorise  any  department  to  purcliase 
direct  any  supplies  of  a technical 
nature  which  in  his  Judgment  can  best 
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be  purchased  direct  by  such  depart- 
ment, He  snail  also  have  power  to 
authorize  emergency  purchases  direct 
by  any  department.  He  shall  prescribe 
rules  under  which  such  direct  purc'iases 
8 hall  be  made.  All  such  direct  pur- 
chases shall  be  reported  immediately 
to  the  purchasing  agent  together  with 
all  bids  received  and  prices  paid." 


Under  Section  14599,  R.  S.  Mo.  1939,  of  the  same 
Act,  the  term  "supplies"  used  therein  is  defined  and 
is  broad  enough  to  cover  paints  which  might  be  necessary 
for  use  in  painting  the  interior  of  the  State  Capitol. 
Said  section  reads: 


"The  term  ’supplies’  used  in  this 
chapter  shall  be  deemed  to  mean  sup- 
plies, materials,  equipment,  contrac- 
tual services  and  any  and  all  articles 
or  things,  except  as  in  this  chapter 
otherwise  provided.  Contractual  ser- 
vices shall  include  all  telephone, 
telegraph,  postal,  electric  light  and 
power  service,  and  water,  towel  and 
soap  service.  The  term  ’department’ 
as  used  in  this  chapter  shall  be  deemed 
to  mean  department,  office,  board,  com- 
mission, bureau,  institution,  or  any 
other  agency  of  the  state." 


I think  it  will  be  conceded  by  all  concerned  that 
labor  cannot  possibly  come  within  any  of  the  provisions 
hereinabove  referred  to,  unless  it  might  possibly  come 
under  the  words  "contractual  services."  You  will  note 
that  Section  14599,  supra,  also  provides  that  supplies 
shall  include  "contractual  services,"  which  shall  include 
telephone,  telegraph,  postal,  electric  light  and  power 
service,  and  water,  towel  and  soap  service.  However, 
nowhere  in  the  Act  do  we  find  any  specific  provision  which 
in  any  manner  of  imagination  authorizes  the  State  Purchas- 
ing Agent  to  hire  labor  for  the  decoration  of  the  Capitol 
Building. 
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By  using  the  general  v/ords  "contractual  services," 
followed  by  more  specific  words,  we  are  of  the  opinion 
that  the  Legislature  intended  to  not  only  include  such 
contractual  services  as  were  specifically  mentioned, 
but  others  of  a similar  nature  and  kind,  but  did  not 
intend  to  include  a general  contract  to  paint  the  Capitol 
or  repair  3ame.  59  Corpus  Juris,  page  980,  Lection  500, 
in  part  reads: 


"*  * * So  v/ords  of  general  import 
in  a statute  are  limited  by  words  of 
restricted  import  immediately  follow- 
ing and  relating  to  the  same  subject, 

> * 


In  view  of  the  foregoing  provisions  of  the  State 
Purchasing  Agent  Act  there  can  be  no  question  but  that 
the  Purchasing  Agent  is  the  proper,  authorized  person  to 
pur elms e paints  and  other  necessary  supplies  to  be  used 
in  painting  the  interior  of  the  ^tate  Capitol  Building, 
unless  such  purchase  comes  within  the  hereinabove  specific 
provisions.  However,  we  think  this  would  not  be  true  if 
a contract  should  be  let  on  a turnkey  basis  whereby  the 
contractor  furnished  all  necessary  supplies  and  labor  and 
made  one  c.’iarge  for  all  work  and  labor, 

Section  10265,  R.  S.  llo.  1939,  creates  a board  of 
permanent  seat  of  government  and  provides  that  said  board 
shall  have  general  supervision  and  charge  of  the  public 
property  of  the  State  at  the  seat  of  government,  and  roads 


"There  is  hereby  created  a board  to 
be  known  as  the  Board  of  Permanent 
Seat  of  Government,  to  consist  of  the 
governor,  secretary  of  state,  state 
auditor,  state  treasurer  and  attorney- 
general,  which  shall  have  general  super- 
vision and  charge  of  the  public  property 
of  the  state  at  the  seat  of  government. 
This  board  shall  have  power  to  appoint 
a commissioner  of  the  permanent  seat  of 
government,  who  shall  hold  his  office, 
at  the  pleasure  of  the  board,  and  shall 
rceive  twenty-five  hundred  dollars  per 
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annum  which  shall  be  in  full  for 
all  services  rendered  the  state. 

Said  commissioner  shall  in  all  things 
where  he  is  in  this  chapter  given 
charge  or  control,  hold  such  power 
subject  to  the  direction  of  the  board 
of  permanent  seat  of  government.” 


Section  10272,  R.  3.  Mo.  1939,  further  authorizes 
the  Commissioner  of  the  Permanent  Seat  of  Government  to 
contract  for  and  superintend  the  repairs  and  construction 
of  any  public  buildings  or  Improvements  that  nay  be  re- 
quired by  law  at  the  seat  of  government,  whan  no  other 
person  or  official  is  directed  to  do  the  sane.  Said 
section  reads: 


"He  shall  contract  for  and  superin- 
tend the  repairs  and  construction  of 
any  public  buildings  or  improvements 
that  may  be  required,  by  law,  at  the 
seat  of  government,  when  no  other 
person  or  officer  is  directed  to  do 
the  sane.” 


We  also  find  that  Section  10267,  R.  3.  Mo.  1939, 
requires  the  Commission  of  the  Permanent  Seat  of  Government 
to  preserve  all  3tate  property. 

Section  10269,  R.  3.  Mo.  1939,  further  vests  in  the 
Commissioner  of  the  Permanent  Seat  of  Government  charge  of 
the  Capitol,  and  provides  that  he  shall  take  care  of  same 
and  see  that  it  is  not  injured  and  is  kept  in  repair,  and 
further  that  he  shall  keep  same  in  good  condition,  and 
reads: 


"He  shall  have  charge  and  control  of 
the  capitol,  and  shall  take  care  that 
the  same  be  not  injured  or  get  out  of 
repair.  He  shall  keep  the  rooms  not 
occupied,  and  all  other  places,  clean 
and  in  good  condition.  Rooms  not  in 
use  shall  be  locked.  lie  shall  place 
all  the  furniture  and  articles  belong- 
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lng  the  state,  and  not  used  about 
the  capitol,  in  some  secure  part  of 
the  building*  and  sliall  keep  the  keys 
of  the  same.  He  shall  take  care  that 
no  combustible  natter  be  brought  into 
or  accumulate  in  or  about  the  capitol, 
and  sliall  use  all  precautions  against 
accidents  from  fire  or  other  causes." 


Section  10285,  R.  S.  ].Io.  1939,  requires  the  hoard 
of  Permanent  Seat  of  Government  to  hire  sufficient  watch- 
men to  preserve  the  peace  and  order  in  the  buildings  over 
which  it  lias  charge  and  control. 

In  the  foregoing  statutes  vesting  certain  powers  in 
the  Board  of  Permanent  Seat  of  Government  and  the  Commis- 
sioner, we  find  in  many  instances  the  following  words 
have  been  used:  "general  supervision"  and  "charge  and 
control." 

General  supervision  was  construed  in  Aull  v.  City 
of  Lexington,  18  Mo.  401.  In  that  case  the  court  was 
required  to  construe  an  ordinance  giving  the  board  of 
aldermen  of  said  city  general  supervision  of  the  health 
of  said  city.  In  construing  the  words  "general  super- 
vision" the  court  held  that  such  provision  should  be 
construed  to  grant  active,  efficient  power  to  reach  what- 
ever may  be  necessary  to  the  preservation  of  public  health. 
And,  further,  that  such  power  should  not  be  limited  to 
purely  advisory  measures  and  that  the  board, under  such 
authority  of  the  ordinance,  may  even  rent  a building  to  be 
used  as  a hospital  to  protect  the  city  from  infection  of 
cholera.  In  so  holding  the  court,  at  1.  c.  402,  403,  said: 


"The  power  of  ’general  supervision 
over  the  health  of  the  city’  Is  very 
indefinite,  and  when  it  Is  found  to 
be  the  principal  power  conferred  upon 
a board  of  health.  It  Is  evident  that 
the  council  of  the  city  designed  to 
comprehend  more  than  a mere  authority 
to  examine  into  the  condition  of  the 
health  of  the  city,  and  advise  tlie 
measures  necessary  for  its  preserva- 
tion. » » » ►****>- 


f 


Nr.  R.  W,  Vi'inn 


-7- 


12-9-43 


Or  *r  & A T:  'Jr  Jr  * Jr  * 'Jr  it 

"In  construing  this  ordinance, 
we  must  suppose  that  It  wa3  Intended 
to  confer  useful  powers  upon  the 
board,  and  tliat  the  general  terms  of 
the  grant  were  employed  for  the  pur- 
pose of  making  tlve  powers  as  extensive 
as  the  necessities  and  dangers  of  the 
community  appeared  to  require.  When, 
then,  the  necessity  existed  for  a 
house  to  be  vised  as  an  hospital,  as 
has  been  found  In  the  present  case, 
we  think  it  must  have  been  within  the 
contemplation  of  the  ordinance  that 
the  board  should  exercise  the  power  of 
renting  such  house." 


Also,  in  Croat  Northern  Railway  Co.  v.  Snohonish. 

Co.,  93  Tac.  924,  the  court,  in  defining  general  super- 
vision given  to  the  State  Board  of  Tax  Commissioners  over 
county  boards  of  equalization  and  taxable  property,  held 
that  the  ConHalss  loners  did  not  merely  act  in  an  advisory 
capacity,  but  had  also  power  to  classify  inter  county 
railroads  and  fix  the  value  thereon  for  purposes  of  tax- 
ation. 


In  State  v.  Erhr,  204  N.  W.  867,  the  court  held  that 
to  have  control  over  a place  Is  to  iiave  authority  to 
manage,  direct,  superintend,  restrict  and  regulate  it.  In 
so  holding  the  court  said: 


"In  general,  to  have  1 control’  of  a 
place  Is  to  have  the  authority  to 
manage,  direct,  superintend,  restrict, 
or  regulate." 


CONCLUSION 


Therefore,  in  view  of  the  foregoing  statutory  author- 
ity and  decisions,  especially  Section  10272,  supra,  which 
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provides  that  the  Permanent  Seat  of  Government  shall 
contract  for  and  superintend  the  repair  and  construction 
of  any  public  buildings  and  Improvements  that  may  be 
required  by  law  at  the  permanent  seat  of  government,  it 
is  the  opinion  of  this  department  that  the  Commissioner 
of  the  Board  of  Permanent  Seat  of  Government  is  the  proper 
authorized  person  to  contract  for  labor  to  paint  the 
interior  of  the  State  Capitol;  that  if  said  paint  is  to 
be  purchased  and,  unless  it  comes  within  the  exceptions 
contained  in  Section  14593,  supra,  or  a contract  Is  entered 
into  wherein  the  Board  of  Permanent  Seat  of  Government 
through  its  Commissioner,  hires  a contractor  for  a turnkey 
job,  the  Purchasing  Agent  is  the  authorized  person  to 

purchase  said  paint. 

• 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney-General 


AR1I:CP 


APPROVED; 


RoY  .’c'LIMIC.; 

Attorney-Gene ral 


OFFICERS : 

JUSTICE  OF  THE  PEACE: 


Failure  to  qualify  authorizes 
predecessor  to  continue  in  office 


January  22,  1943 


Honorable  Thomas  G.  .voolsey 
Prosecuting  attorney 
Cooper  County 
Boonvllle,  Missouri 


Dear  kr.  Voolsey: 


Under  date  of  January  15,  1943,  you  wrote  this 
office  requesting  an  opinion  as  follows: 


"The  above  mentioned  Section  provides  that  each 
towns  ip  shall  be  entitled  to  two  Justices  of 
the  Peace  and  an  additional  Justice  if  the  town- 
ship shall  contain  an  incorporated  town  with  a 
population  of, ,2000.00,  etc.  The  same  section 
provides  that  Justices  of  the  Peace  shall  be 
elected  for  a term  of  four  years  and  until  their 
successors  are  elected  and  qualified.  <e  are 
confronted  with  this  situation  here  in  Loonville 
Township,  Cooper  County. 


"Four  years  aro  . M.  Floyd  and  1.  L.  Moore  ere 
elected  and  qualified,  °harles  Kendall  was  elect- 
ed at  the  same  time,  but  resigned  to  accept 
another  position.  John  ttegner  was  afterwurd 
appointed  to  succeed  Kendall.  Stegner  was  sub- 
sequently inducted  into  the  .,rmy  and  Frank  Smith 
was  appointed  to  succeed  him.  ..t  the  last  No- 
vember election  3.  L.  Moore,  L.  I.  ohuck  and  L. 

L.  .Villiamson  were  elected.  Moore  and  ohuck 
have  qualified,  but  villiamson  did  not,  and,  of 
course,  cannot  at  Mils  lute  hour.  Frank  Smith 
delivered  all  of  ' is  papers  and  docket  to  Shuck 
who  ie  carrying  on  in  'lace  of  Smith. 

” <,uery:  Is  Floyd  still  authorized  to  function? 

He  has  no  qualified  successor.  I take  the  po- 
sition that  his  commission  granted  four  years 
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amo  authorizes  him  to  function  until  the  next 
election 


Later,  in  response  to  our  inquiry  you  informed 
us  that  all  of  the  persons  mentioned  in  your  letter  were 
residents  of  joonville,  which  is  a city  over  two  thousand 
inhabitants  und  less  than  one  1 undred  thousand  inhabitants. 
This  information  eliminates  one  question  which  rn -ht  have 
been  injected  into  the  problem. 


In  answering  3rour  question,  attention  is  first 
directed  to  Section  5,  article  aIV  of  the  Constitution  of 
Missouri : 


"In  the  absence  of  any  contrary  provision,  all 
officers  now  or  hereafter  elected  or  aooointed, 
subject  to  the  right  of  resignation,  shall  hofd 
office  duriny  their  official  terms,  and  until 
their  successois  shall  be  duly  elected  or  ap- 
pointed and  qualified." 


i ontion  is  made  in  your  letter  of  ejection  2522 
H*  o.  -o.,  1S39 , and  the  following  excerpt  is  taken  from 
this  Lection: 


n * ~ caSQ  there  shall  be  in  any 

such  tovmship  an  incorporated  town  or  city  hav- 
ing a population  of  over  two  thousand  inhabi- 
tants, and  less  than  one  hundred  thousand  in- 
habitants, said  town  or  city  shall  bo  entitled 
to  one  additional  justice  of  the  peace,  who 
shall  bo  a r .sident  of  such  town  or  city; 

* •••■  * * .i 


Lection  2525  provides  for  the  election  and  term 
of  office  of  justices  of  the  peace  and  is  as  follovs: 


Kon 
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’•  Just  ices  of  the  peace,  as  herein  provided  for, 
shall  be  elected  at  the  funeral  election  to  be 
heir  in  eighteen  hundred  and  eighty-tv/o,  and 
shall  hold  their  offices  for  four  years,  or  un- 
til their  successors  are  elected,  co  missioned 
and  qualified;  but,  every  Justice  of  the  peace 
now  in  office  shall  continue  to  act  as  such  un- 
til the  expiration  of  his  commission,  and  until 
his  successor  is  elected  and  qualified, " 


. Section  2533  requires  the  person  elected  to  the 

office  of  Justice  of  the  peace  to  take  an  oath  of  office, 
and  section  2554  provides  that  a person  elected  to  such 
office  who  fails  to  record  the  certificate  of  election  and 
oath  of  office  within  thirty  days  shall  be  deemed  to  have 
refused  to  ucce  :t  such  office. 


The  rule  seerus  to  be  v/ell  established  in  Mis- 
souri that  the  failure  to  select  a successor  to  an  office 
does  not  terminate  the  tenure  of  office  of  the  person 
originall"  selected  except  where  the  law  indicates  the 
intention  to  terminate  the  term  at  a definite  and  fixed 
time.  The  first  ex  ires si on  of  this  nature  Is  found  in 
State  vs,  Lusk,  18  o.  . Other  oases  in  which  the  rule 
is  announced  and  follo’.ved  are  State  ex  inf.  hulen  vs. 
brown,  274  3.  . 915  and  Langston  vs, 4 owell  Countv,  79  5, 

W.  (2d)  99. 


The  case  of  Lniqht  brothers  TS,  Mersmcn,  3 o. 
219,  was  a case  nvolving  the  office  of  Justice  of  the 
ueace  of  -t . Louis,  and  the  following  quotation  is  taken 
from  this  case  at  l.e.  221: 


"appellant  insists  that  his  notion  to  dismiss  the 
suit  should  have  been  sustained.  In  sup  ort  of 
this  contention  it  is  claimed  that  the  act  of 
-*.Pril  23,  1€S1,  relating  to  the  election  of  Jus- 
tices of  the  peace,  repealed  by  substitution  sec- 
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tion  uOi'4,  hovinou  statutes?,  1889,  on  the  same 
subject.  If  tills  be  conceded,  still  the  con- 
clusion contended  for  by  defendant,  ti  ut  the 
offices  end  functions  or  prior  justices  ceased 
upon  election  under  the  latter  act,  do^r.  not 
follow.  It  is  expressly  said  in  the  consti- 
tution : ’In  the  absence  of  any  contrary  pro- 

vision, all  officers  nov:  or  hereafter  elected 
or  appointed,  subject  to  the  ri  lit  of  reo:gna- 
tion,  shall  hold  office  during  their  official 
terms,  and  until  their  successors  shall  be 
duly  elected  or  an  >ointed  and  qualified.’ 

Tills  is  an  affirmative  grant  of  tenure  of  of- 
fice, failing  resignation,  to  the  time  of  qua- 
lification of  the  successor  of  the  officeholder. 
The  only  limitation  to  the  term  thus  provided 
for  by  the  constitution  is  that  a contrary  pro- 
vision shall  not  have  been  made  by  statute. 

The  act  of  April  23, 1891,  does  not  in  terns, 
nor  by  necessary  iBinlication,  cut  off  the  ten- 
ure of  the  preceoessors  of  the  justices  elected 
under  the  latter  act  prior  to  the  qualification 
of  the  newly  ?lected  justices.  ******  : > 


In  the  earlier  case  of  State  of  -.iissouri  to  the 
use  of  Jacob  Hechter  et  al.,  v.  filler  et  al. , 48  Mo. 
251,  where  a question  was  raised  as  to  the  validity  of 
en  act  cf  the  justice  of  the  peace  after  the  expiration 
of  his  oernmission,  the  vourt  spoke  in  the  following  man- 
ner at  l.o.  25 o: 


"It  would  se9m  from  the  indications  of  the 
record  that  -ells’  official  term  as  a justice 
of  the  peace  had  expired  prior  to  the  issue 
of  the  execution.  Cn  that  ground  it  seems 
to  be  re  aided  by  the  defendants  as  v/uolly 
invalid.  It  appeared,  however,  that  /ells 
continued  to  act  officially  notwithstanding 
the  expiration  of  his  commission,  and  that  he 
was  acting  as  a justice  at  the  time  the  exe- 
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cut ion  was  Issued.  aving  been  in  office,  his 
continued  acts  colore  officii  within  the  juris- 
diction of  a justice’  de  jure  were  valid  as  to 
third  Parties , and  cannot  be  collaterally  drawn 
in  ouestion. 


* * * * 


Another  case  dealing  with  the  justice  of  the 
peace  is  otate  ex  rel.  -.alker  vs.  Powles,  136  ho.  376, 
which  was  a quo  warranto  proceeding  in  which  a judgment 
of  ouster  was  issued  against  respondent.  The  Court  in 
discussing  the  tenure  of  office  of  a justice  of  the  -peac 
used  the  folio’  in  language  at  l.c.  881: 


"The  teru  of  the  office  to  which  he  wus  appoint- 
ed extended  only  to  the  eneral  election  in 
1890,  and  by  the  terms  of  his  commission,  and 
under  the  law,  could  extend  nc  longer  than  to  the 
qualification  of  his  successor  elected  at  such 
election  and  duly  co  missioned  in  pursuance  the: e- 
-s  has  been  seen,  the  term  of  office  of  jus- 
tices of  the  -.euce  in  this  state  is  four  years, 
They  arc  elected  qur  'Te  nially  at  the  general 
election  for  county  officers  and  have  Veen  so 
] oted  ever  since  1888*  The  first  general  elec- 
tion for  county  officers  and  justices  of  the  peace 
occurring  after  the  a col  t of  the  respondent, 
by  the  county  court,  was  in  hovembtr,  l£f0,  t 
v'  ich  a ruccesior  to  tv  e respondent  might  have 
n elected,  - qu&llfloal  term 

of  the  respondent  would  have  c a' ed*  it 

seems  that  no  successor  war  chosen  at  hat  elec- 
tion, and  as  the  re 8 non  ent,  under  his  ap  oint- 
ment by  the  county  court,  was  authorized  to  hold 
am  exercise  the  functions  of  said  office  not 
only  until  t'  o next  general  election  of  county 
officers,  but  until  his  ’successor  wai  elected, 
commissioned  and  qualified,*  he  thereafter  con- 
tinued lawfully  the  inou  bent  of  seid  office  and 
authorized  to  exercise  the  functions  thereof  un- 
til a successor  for  him  should  be  chosen  at  the 
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neyt  general  election  for  county  officers,  and 
Justices  of  the  peace  in  fovember,  189< . Ctate 
ea  re3  . v.  Hanson,  73  llo.  7f. 


Taking  tie  facts  frrr  your  letter  , T.  I . Floyd 
wus  elected  justice  of  •the  fence  four  years  aro  and,  under 
the  statutes,  would  hold  his  office  for  the  term  of  four 
years  end  until  bis  successor  vce  lawfully  cvoren  and  qua- 
lified. At  the  sene  time  Floyd  ras  sleeted  two  other 
persons  wore  elected;  H.  L.  . ooro  and  Charier  dendall. 
hoore  served  his  four  y.?ar  term,  ind  res  re-elected  and 
would,  therefore,  succeed  Myself.  endoll  rid  not  serve 
his  term  but  war  succeeded  by  -tenner  who  was  succeeded  by 
~mith . t he  1 st  election  . . - uck  rr.d  . . ii- 
lianuon  v/ere  elected  justices  of  the  "eacc  ulon  with 
. oore.  -huct  had  "Jolifi~d  end  iitw  delivered  tc  him 
his  docket  and.  t il  papers  uertalnir  * to  th:  ofrice  and 
^huck  the  office  held  1 ! . is 

leaver  11]  lomson  to  be  the  successor  of  Floyd.  .illiam- 
so n failed  to  out  1 i f y . 


fhe  constitutional  provision  and  the  statutes 
before  referred  to  contain  nothin?  that  would  directly  or 
by  i..  "11. tier  t r.iin'  tc  the  tenure  of  office  of  a justice 
of  the  ;csce  until  hi  successor  ir  lawfully  chosen  and 
Lllfi  l.  f'  - quotations  Included  s — >ort  this  view. 


CONCLUSION 


It  is,  therefore,  the 
your  statement  of  facts,  Floyd, 


conclusion  that,  under 
the  justice  of  the  peace 
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for  whom  no  succassor  has  qualified,  retains  the  office 
and  is  entitled  to  perform  the  duties  of  the  office. 


respectfully  submitted, 


. 0.  JXC 

Assistant  j-ttorney-General 


AT  ’ROV'SD : 


eoy  McKrrnacK 

attorney- Teneral 
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SHERIFF'S 

FEES: 


Not  entitled  to  charge  fee  unless  service 
is  rendered. 


January  23,  1945 


Honorable  Thomas  G.  Itfoolsey 
Prosecuting  -attorney 
Cooper  County 
Boonville,  Missouri 


Dear  Mr.  -<oolsey: 


Bnder  date  of  January  1 , 194^,  you  wrote 
this  offioe  requesting  an  opinion  as  follows: 


"Section  13411  contains  a schedule  of  fees  al- 
lowed -Sheriffs  for  certain  duties.  The  prac- 
tice has  teen  in  this  County,  I am  told,  that 
the  sheriff  shall  collect  three  dollars  as  a 
part  of  the  cost  in  misdemeanors  Instituted  by 
the  highway  Patrolmen*  These  officer;  are  on 
salaries  and  are  not  authorized  to  collect  fejs, 
etc . 


"In  a case  where  the  Sheriff  doos  not  jnake  the 
arrest,  does  not  know  the  cirounastances,  but 
who  is  called  upon  to  take  charge  of  the  pri- 
soner in  the  event  he  Is  put  in  Jail,  collect  the 
costs  and  fine  and  keep  a record  of  same  for 
his  reoort  to  this  office  and  to  the  County 
Treasurer,  just  what  fees  and  how  much  cost  is 
he  entitled  to  receive?  I am  informed  that 
your  office  gave  an  opinion  holding  that  the 
riff  was  entitled  to  a fee  of  ,3.00,  the 
same  as  though  he  v.ere  present  and  made  the  ar- 
rest, served  the  warrant  and  appeared  as  a wit- 
ness. .i.  lease  give  me  the  bene  it  of  your  in- 

terpretation to  this  section  of  the  law." 


-j.  search  of  the  o inion  file  has  v esn  made  for 
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any  opinion  stating  a sheriff  would  be  entitled  to  a fee 
of  three  dollars  in  a situation  similar  to  the  one  de- 
tailed in  jour  letter  and  no  such  opinion  has  been 
found . 


Your  letter  mentions  Section  13411  h.  ~-o., 
1C32.  The  fees  permitted  to  be  charged  by  si  eriffs  in 
tinal  cases  ure  set  out  in  - ection  1341;.  ...  - . ho.f 
1939.  The  first  cluus  of  this  section  is  as  follows: 


"Sheriffs,  county  urshals  or  other  officers 
shall  be  ? llowed  fees  for  their  services  in 
criminal  cases  and  for  all  proceedings  for 
oonte  . 't  or  attachment  as  follows: 


You  will  observe  the  quoted  oortion  above  states 
t’ at  sherif  i ill  bo  allowed  fox  their "service"* 
noun  "service"  is  defined  in  hefcster’s  International  Llc- 
ticnary  as  follows: 


If 

"2.  Pej  ee  of  labor  for  the  benefit  of 

another,  or  at  another’s  command;.  attendance 
of  an  inferior,  ired  helper,  slave,  etc. 

In  silence  did  him  serve  as  a sq'  ire. 

Tennyson. 

"4.  The  deed  of  one  v.  rves;  labor  ;ei- 

foraed  for  another;  duty  done  or  required; 

office. 

The  last  piece  of  service  I did  for  . . 

. hing  Charles.  nryden. 


T’  e plural  of  this  word  is  used  In  section  13413 
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The  s'eriff  is  only  authorized  to  make  a charge 
for  some  act  performed.  It  follows,  if  he  performs  no  act 
or  service  he  is  not  entitled  to  charge  or  collect  any  fee. 


The  following  excerots  fron  Section  13413,  supra, 
arc  set  out  for  your  guidance: 


« t * * a.*********  1 * * • * * * 

"For  serving  and  returning  each  car-las » fer 

each  defendant ,1.00 

N ^ ^ * s > * * * * »■  * * * * * •*  ? * * 

"-or  com  it  ting  any  nerson  to  jail 1.00 

& * * * * t 


Under  the  provisions  of  Section  15414  the  sheriff 
is  authorized  to  collect  mileage  for  travel  serving  process 
more  than  five  miles  from,  the  place  of  holding  court.  In 
the  situation  mentioned  in  your  letter  where  the  sheriff 
merely  takes  charge  of  the  prisoner  after  he  has  been  found 
guilty,  ; -leers  him  in  jail,  collects  the  costs  in  fine  he 
would  be  entitled  to  the  fee  allowed  for  conmitting  the 
person  to  jail  an;;  mileage  that  might  bo  necessarily  tra- 
veled and  ten  per  cent  of  the  costs  collected.  A ortion 
of  Section  13413,  supra,  is  a?  "ollows: 


„ * * * - * t£..  e clerk  shall  tax  all  the  costs  in 
the  case  against  such  defendant  and  deliver  a 
certified  cony  of  the  sane  to  the  sheriff,  who 
shall  immediately  proceed  to  collect  such  costs 
from  the  defendant,  together  with  ten  oer  cent 
on  tve  amount  of  co^ts,  so  collected,  as  a com- 
mission for  collecting  the  same,  and  the  clerk 
shall  receive  of  such  commission  an  amount  equal 
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to  ten  per  cent  of  the  foes  collected  and  due 
such  clerk,  and  the  remainder  of  such  connis- 
sion  shall  he  retained  by  the  sheriff: 


Your  attention  is  invited  to  ^action  4232  R«  S. 
ho.,  1S39 , which  prohibits  tile  collection  of  witness'  fees 
by  an  officer  unless  the  officer  testifies  some  point  five 
miles  or  tore  distant  from  Lis  place  of  residence. 


It  would  be  Impossible  to  prepare  a fired  state, 
ment  of  costs  that  would  be  ap  'licable  to  each  case  as  in 
every  case  fees  which  could  be  lawfully  charged  and  col- 
lected would  be  different. 


In  addition  to  the  foregoing  there  is  enclosed 
herewith  a copy  of  an  opinion  written  June  d,  1939,  by 
Lawrence  L*  Bradley,  assistant  Attorney-General , to  -ionor- 
uble  A.  i..  hayles,  Sheriff  of  3t.  Francois  County,  w’  ich 
treats  of  the  fees  a constable  may  charge  and  your  atten- 
tion is  particularly  called  to  the  fourth  section  of  the 
opinion.  It  is  believed  oo-  elusion  there  announced  is 
aiso  applicable  to  your  ruertion. 


respectfully  sub  ilttcd. 


. c.  jacklo;: 

assistant  ..ttor  ley-Gcneral 


: 


HOY  L cKITTHICK 
Attorney-General 
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City  of  the  third  class  liable  for  jourt 
costs,  except  in  certain  instances. 


Teoruary  3,  1943. 


L 


. r.  Charles  li.  oods 
ol  rk  of  the  ircuit  Court 
Butler  County 
Poplar  Bluff,  Missouri 


Lear  . .r.  V oods  : 


The  Attorney -General  wlahes  to  acknowledge 
receipt  of  your  latter  of  January  29,  1943,  In  which  you 
request  an  opinion  o*f  this  offico  on  two  different  questions. 

One  of  these  questions  has  been  answered  by  furnishing  you 
an  opinion  written  at  a earlier  date  by  an  Assistant  in  this 
office.  This  leaves  only  one  question  to  be  taken  up  in 
this  opinion  and  that  is  on  the  following  matter: 

"Is  a city  of  th3  3rd  class  liable  for  court 
costs  ?" 

The  general  statute  in  the  State  of  Missouri 
relative  to  the  liaoility  for  coats  incurred  in  the  courts  of 
this  State,  is  Section  1406,  Revised  Statutes  of  hissouri  for 
1939,  which  provides  as  follows: 

"In  all  civil  actions  or  proceedings  of 
any  kinu  the  party  prevailing  shall  re- 
cover his  costs  against  the  other  party, 
except  in  those  cases  in  which  a different 
provision  is  made  by  law." 

\ke  have  searched  the  statutes  relative  to  cities 
of  the  thiru  class  and  we  find  no  statutes  or  provisions  in 
such  statutes  which  provides  that  a municipal  corporation  is 
exempt  from  the  payment  of  costs  incurred  in  actions  in  the 
courts  of  this  State  in  which  it  is  a party.  The  statutes  and 
decisions  of  this  State  confer  the  right  of  cities  and  municipal 
corporations  to  b_*ing  actions  in  the  courts  and  also  provides 
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that  they  may  be  sued  in  certain  instances,  ihis  will  appear 
to  destroy  the  sovereignty  of  such  rcumicipal  corporations 
and  they  fall  unde*  tne  provision  of  Section  1406  which  we 
have  cited  above.  However,  in  cases  wherein  a city  of  the 
third  ciass  is  endeavoring  to  enforce  ordinances  under  its 
police  regulations,  a different  rule  applies  in  this  State. 

In  the  case  of  City  of  Greenfield  v.  Parmer, 

190  S.  W.  406,  195  Mo.  App.  209,  It  was  held  that  where  a 
city  was  attempting  tu  enforce  one  of  th6  ordinances  of  the 
city,  which  was  a city  of  the  fourth  class,  a n^  the  decision 
In  such  case  was  against  the  city,  that  the  costs  could  not 
be  taxed  against  such  municipal  corporation.  The  court  said 
in  that  case  the  following: 

"In  addition  to  the  reason  that  we  have 
oe en  unable  to  find  any  statute  author- 
izing the  taxation  of  costs,  in  a proceed- 
ing like  this,  against  a city  of  the 
fourth  class,  we  think  it  would  be  manifestly 
wrong  to  hold  the  cit}  for  attempting  to 
enforce  its  ordinances  in  its  police  regula- 
tion; the  city  is  thereby  acting  in  its 
governmental  capacity  or  on  its  governing 
side,  and  if  it  were  to  be  mulct  in  costs 
in  cases  where  the  proceedings  are  against 
individuals  for  the  violation  of  its 
ordinances,  it  might,  because  of  its  limit- 
ed powers  to  raise  revenue,  become  a bank- 
rupt In  attempting  to  police  the  city,  or, 
on  the  other  liana,  would  be  slow  to  enforce 
municipal  regulations  for  fear  of  oecoiaing 
liable  for  the  costs.” 

It  appears  that  the  same  reason  lap;  and  ruling 
applies  to  cities  of  the  third  class  as  do  to  cities  of  the 
fourth  class  in  this  particular  type  of  action.  Therefore, 
it  appears  that  in  civil  actions  the  prevailing  party  should 
recover  costs  regardless  of  whether  or  not  there  is  a munici- 
pal corporation  involved,  but  that  in  actions  for  the  enforce- 
ment of  police  regulations  and  criminal  regulations  under  the 
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ordinances  or  the  city,  that  the  costs  shall  not  be  taxed 
against  such  city. 


Conclusion. 


Therefore,  it  is  the  opinion  of  this  Department 
that  cities  of  the  thiru  class  are  governed  by  the  provi- 
sions of  Section  1406,  R.  L.  i.io.  1939,  with  relation  to 
costs  in  lawsuits  in  which  they  are  involvod,  except  in 
those  cases  where  there  is  an  attempt  by  such  city  to  enforce 
an  ordinance  under  the  police  regulations  of  sucn  city.  In 
that  case,  under  the  ruling  sot  out  in  City  of  Greenfield 
v.  Farmer,  supra,  the  costs  in  such  c ase  shall  not  be  taxed 
against  the  city. 


Yours  very  truly. 


JOHN  S.  PHILLIPS 

Assistant  Attorney-General 


APPROVED s 


ROY  McKITTRICK 
A 1 1 orney- General 


JSP:EG 


(SUPPLEMENTAL  OPINION) 

ELSCTIC':’? r Election  darks  in  the  Constitution'll  Convention 
delegate  election  selected  by  the  judges  of  such 
election. 


iaarch  11,  1943. 


.on.  h ms  d.  o.lsey 
; i*os  seating  .ttomey 
Cooper  county 
Boonvlllo,  iiissouri 


jjoar  , r.  oolsey: 


This  will  acknowi  >u~e  receipt  of  your  letter  of 
arch  J,  1043,  in  whic  t you  request  an  opinion  of  this 
apartment • This  opinion  reouest,  omitting  caution  and 
signature,  is  as  follows; 

" is  per  my  agreement  by  phone  this 
morning  I respectfully  request  an 
interpretation  of  .ction  113o4 
*i.  • no.  ld3U,  for  this  reason; 

“If  the  election  judges,  one  do locrat 
anu  one  republican  are  authorized  to 
name  and  select  the  clerics  to  officiate 
at  the  i pending  constitutional  lection, 

I belluvo  that  it  will  invito  no  jnd 
of  dissatisfaction;  vhoroas  if  the 
County  court  can  jq  permitted  to  name 
the  dories  tiio  sloctiona  may  bo  had  with 
infinitely  loos  trouble  or  dissatisfac- 
tion. 

"rloase  give  me  tne  benefit  of  your 
Interpretation  of  tula  ^octio,.  ut  your 
curliest  conv  alienee.’1 

In  ox’uer  for  us  to  arrivo  at  a conclusion  on  the 
matter  as  to  who  is  to  select  the  clork3  for  t.-io  i pending 
Constitutional  convention  iloctl.on,  wo  will  first  cite  you 
to  .motion  11b  jyj , ..  . , o.  1939,  which  roans  In  part  as 

follows ; 
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"’.Vhenever  an  election  shall  be  called 
to  oloct  aolegates  to  a constitutional 
convention  or  an  oloctlon  called  for 
the  purpose  of  ratifying  a submitted 
new  Constitution,  said  election  snail 
oe  conducted  In  tne  manner  provided  by 
law  for  general  elections  and  said 
propositions  shall  bo  submitted,  voted 
on,  the  returns  certified  ana  the 
results  proclaimed  In  the  manner  pro- 
vince by  law  in  case  such  propositions 
we re  submitted  at  a general  election; 
oxcept,  that  said  election  shall  be 
conducted  by  two  judges  and  two  clerks 
at  each  polling  place,  one  judge  and 
one  clerk  to  bo  s elected  from  each  of 
the  two  parties  which  cast  the  highest 
and  the  next  hipest  number  of  votes 
for  governor  at  the  last  general  elec- 
tion s ##**•&**•*«•*«*•»•*  *" 

On  reading  this  section  of  the  statute  it  will  bo 
observed  that  the  Constitutional  Convention  delegate  election 
“shall  be  conducted  In  the  manner  provldod  by  law  for  general 
elections. " Under  such  a provision  It  Is  necessary  for  us 
to  inspect  the  statutes  relating  to  the  conduct  of  general 
elections  in  the  State  of  Missouri*  Therefore,  wo  wish  to 
call  your  attention  to  ection  11504,  R.  . . Mo • 1939,  which 
provides  as  follows: 

“In  all  precincts  casting  less  than 
two  hundred  votes  in  the  last  general 
oloctlon,  the  judges  small  appoint  two 
clerks,  anu  in  all  precincts  casting 
two  hundred  or  more  votos  in  the  last 
preceding  general  el  ction,  the  judgos 
shall  appoint  four  clerks.  The  olerks, 
before  entering  on  the  duties  of  their 
appointment,  shall  take  an  oatn  or 
affirmation,  to  bo  administex’eu  oy  one 
of  tne  porsons  appointed  or  elected 
judges  of  the  eloction,  that  they  will 
faltnfull^  record  tho  names  of  all  the 
voters;  said  clerks  shall  also  take  the 
oath  aoove  proscribed  for  judges  to  be 
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adminletered  at  the  same  time  and 
In  trie  same  manner  heretofore  oiroctod." 

This  sootlon  clearly  Indicates  that  In  ull  pre- 
cincts casting  loss  tlian  two  hundred  votes,  tne  judges 
shall  appoint  two  clerks,  and  in  all  precincts  casting 
two  hundred  or  more  votes,  tne  Judges  snail  uppoint  four 
clerics.  Section  11503,  rt.  S.  Mo#  1939,  is  entitled  "Oath 
of  Judges  of  election,"  ana  such  section  sets  out  tne  oath 
that  the  Judges  of  election  shall  take  before  entering  upon 
their  duties.  action  11504,  supra,  immediately  follows 
this  section  and  there  can  oe  no  doubt  that  when  the  word 
"judges”  is  used  in  such  section  that  it  refers  to  the  "Judges 
of  election.  '*  This  could  not  refsr  to  the  judges  of  the 
county  court. 

V o have  examined  all  statutes  ih  ich  might  pertain 
to  this  matter  and  we  find  no  statute  which  deal:,  with  the 
selection  of  clerks  of  tne  election  aforesaid  except  the 
statutes  cited  above#  Therefore,  it  is  the  opinion  of  this 
department  that  the  clorxs  of  tne  jlection  for  the  solection 
of  delegates  to  tne  Constitutional  Convention  shall  oe 
appointed  Oj  the  judges  of  their  respective  precincts  as 
provided  oy  lections  11633  and  11504,  R.  S.  Mo.  1939# 


respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  ittorney-Oeneral 


APPROVED > 


ROY  MCivITTRICK 
At  torney-Oeneral 
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GUAkDIAiiS:  Parents  of  minor  children  under  fourteen  years  of  age 
may  waive  their  rights  as  natural  guardians,  and  a 
guardian  of  the  person  and  estates  of  such  children 
may  be  appointed  by  the  Probate  Court. 
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hiss  Hope  ’ray 
3rd  Officer,  AAC 
/nay  /ocruiting  station 
post  Office  uilding 
oapo  lirard  mu,  Hi  sour  1 


hoar  Is s ’ ray  : 


Tho  ittornoy- JonGral  wishes  to  acioio.  lod  ,o  receipt 
of  your  letter  of  ‘'.yril  3,  1945,  .looting  on  opinion  of 
this  jyarz  sent.  Your  letter  read*  a.  folio  si 

"A  problem  lias  co  .e  up  in  tho  ’ AAC  oil 
which  I would  llko  your  opinion. 

"One  of  tho  qualifications  for  joining 
the  om  -ns  Army  Auxiliary-  Corps  is  tluit 
If  a girl  lias  a child  mador  the  ago  of 
14,  sho  must  give  legal  custody  of  tho 
child  to  someone  else,  . o are  wondurln  ; 
if  there  is  a distinction  between  legal 
custody  azx  . tion.  ;.o^t  irl:  do  not 
want  to  lot  so.uoono  else  adopt  tiielr 
civile,  out  tiioy  aro  v ill  In, , to  give  tho 
custody  of  tho  child  while  thoy  are  in 
tiie  Corps  or  for  the  period  of  the  dura- 
tion of  thu  war  plus  not  to  oxcood  t.ix 
months • 

"In  order  to  swear  tho  girl  into  tho 
Corps  ro  mu.,  t have  a cou  -t  order  showing 
that  legal  cu  tody  of  thj  clilld  has  boon 
granted  to  someone  olse,  oulo  it  oa 
po  sielo  to  obtd..  a court  order  giving 
lo.;al  c stody  for  an  inaafinite  poriod 
of  time? 
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r’Any  information  you  arc  able  to  give 
us  oil  the  above  would  be  greatly  appre- 
ciated by  this  office,  and  you  will  be 
doing  the  recruiting  service  a great 

favor," 

T e interpret  your  inquiry  at  a request  for  this 
Department  to  suggest  or  rocociaond  some  manner  in  which  the 
problem  sot  out  in  your  letter  may  be  .met,  Jnder  the  statutes 
applicable  to  probate  matters  in  this  tate,  the  parents  are 
the  natural  guardians  of  their  minor  cnildron  and  without  any 
court  proceeding  or  other  action  whatever  they  havo  legal 
custody  over  the  person  of  such  children  and  also  have  control 
of  the  estates,  if  any,  of  these  children,  luch  relationship 
is  provided  for  in  action  375,  revised  Statutes  of  Missouri 
for  1939,  v.hich  proscribes  the  following: 

HIn  all  cases  not  othervl  se  provided 
for  b;  lav,  the  father  and  mother,  with 
equal  powers,  rights  ana  duties,  while 
living,  and  in  case  of  the  death  of  ol tlier 
parent,  the  survivor,  or  '-hen  there  shall 
bo  no  lawful  father,  then  the  mother,  if 
living,  shall  be  the  natural  guardian 
and  curator  of  their  children,  and  have 
tixe  custody  and  care  of  their  persons, 
education  and  estate:;;  and  when  such 
estate  is  not  derived  from  the  parents 
acting  as  guardian  and  curator,  such 
parents  shall  give  security  and  account 
as  other  guardians  and  curators,  and  if 
such  parents  shall  refuse  or  neglect  to 
give  such  bond  the  probate  court,  or 
judge  in  vacation,  siiall  appoint  some 
. competent  person  as  curator  to  take  charge 

of  and  manage  such  property.  The  parents 
of  such  minor  child  or  children  acting  as 
such  natural  guardian  and  curator  shall  oo 
entitled  to  receive  and  collect  the  earn- 
ings of  such  minors,  until  they  reach  their 
majority,  and  be  liable  for  their  support 
to  the  extent  of  -uch  earnings j f rovldod. 
that  this  law  shai 1 not  bo  so  construed  as 
to  exempt  the  father  of  such  minors  from 
liability  for  the  support  of  his  children, M 
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Thcre  are  other  statutes  ii:  tills  tat.)  vhicli  pro- 
viue  f or  the  appoint  lent  of  -.uardlana  *t'ar  minors  under  tho 
a j of  fourteen  ;oars,  rhero  It  ii  sho  n that  such  child's 
parents  or  par :nt  Is  Incompetent  or  unfit  for  tno  uutiea  of 
guardian  .ilp.  troced  . o if  led  In  : actio.  373, 

-v,  . no.  1j3‘j,  vhicli  provlu  jo  as  folio'  s: 

"If  a minor  navo  no  par  at  living,  or 
t.o  parents  too  au  judged  inco  mpetent 
.r  unfit  for  t 4j  duties  of  guardian- 
ship, the  pro  late  court,  or  judge  or 
cl  >r.c  thereof  In  vacation,  subject  to 
tno  c onf Inna t Ion  ur  rejection  of  said 
court  of  the  county  of  the  minor's 
domicile,  or  if  tne  minor  iiave  no  domi- 
cilo  in  this  sta  o,  than  tno  prooato 
court,  or  juu  3 thereof-  in  vacation,  cf 
tno  county'  vhere  tho  minor  ma;,  at  the 
timo  too  actually  rosidln shall  appoint 
guardians  to  sue  : minora  undor  tno  age  of 
four  toon  years,  and  ad:.iit  thorn  a ;ovo 
that  ago  to  choose  guard! oas  for  them- 
selves, subject  to  tne  approval  of  the 
court  at  it.  next  ter  thereafter.  Un- 
fltncn . oi*  incaapo toncy  of  par  -nts, 
after  t>  a*  notice  t r ..t:  , 

shall  to  i docidocl  in  tho  proouto  court 
oy  tne  judge  thoroof,  or  ;y  a jury,  if 
ono  too  do.  anded." 

As  can  bo  soon  fro  a tills  s ctlon  of  tho  statute,  the 
macliinery  is  s .t  up  for  the  appointment  of  a guardian  for  minors 
in  cortain  instances,  eut  ' e fcoi  that  tlio  status  of  "natural 
guardian"  on  the  part  of  the  >arontc  of  minors  is  a "right  or 
prlvlle  ;e."  In  other  \ ords,  they  not  only  iiave  the  right  or 
privilogo  to  act  as  the  natural  t guardians  of  their  .iinor  ..hild- 
ron,  out  re  thirdc  thej  furtiior  iiavo  the  right  or  privilege  to 
waive  sue.:  relat  • ip,  if  tiio;,  so  d sire.  Tills  co.  >ti 

of  t.j  la  is  borne  out  by  a stato.iont  found  in  rp  is  .furls, 

page  1063,  r.ectiu  > 32,  vhicli  i3  ns  follorsj 

"A  general  guardian  cannot  oe  appointed  for 
an  Infant  vhose  natural  prot  ctor  1 , 

unlo  s sucii  natural  protestor  consont  to 
teen  appoint;  lont  •" 
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Should  oar  position  bo  correct,  and  IT  the  parent-  alve 
tneir  rl; :.it  to  act  as  natural  uardiaus,  t ie  frooato  Court 
t.ion  nas  tno  po-  or  ax  id  authority  to  appoint  a guardian  for 
tuo  minor  children*  It  is  apparent,  ro  think,  txiat  faction 
37J,  cltou.  supra,  should  appl}  \n  oi*o  the  par xnt  or  parents 
of  the  minors  contend  they  should  ro.  min  as  natural  ;uardlan3 
out  turoufpa  tholr  unfitness  or  inc orapo t oncy  are  not  capable 
of  so  acting*  folloving  such  reasoning,  .It  is  oar  opinion 
that  garontc  ia„  vaivo  the  lx*  right  or  pr  vilego  to  act  as  the 
natural  uuidian  of  thoir  minor  children* 

If  the  applicants  for  your  branen  of  service  are 
required  to  alve  tuelr  natural  right  of  guardianship  ovor 
their  children  under  tno  age  of  fourteen,  then  it  appears  to 
ua  that  the;,  prooably  111  also  bo  compelled  to  v alve  any 
rights  to  control  the  estate,  and  education  of  -uc!i  chlluren* 
Zherofore,  the  procedure  ac  outlined  in  Section  393,  it*  s, 

. o*  1.0  , nxst  e folio v ad.  This  section  and  also  tno 
succeed  in,  • section  394,  pi’ovido  the  folloving: 

(393) 

" v iTj  appointment  of  a guardian  or 
curator  snail  specify  vuothr  It  oe 
of  tno  person  of  lil^  ’ard  or  of  Ills 
os  tat  or  of  Ills  perse.,  and  octate; 
and  a copy  of  tao  ordur  of  such  appoint- 
ment, duly  certified  unu.r  the  suai  of 
tie  pro oats  court,  snail  be  prlma  facie 
evidence  of  t o facts  theroln  stated 
in  all  coarts  of  la  in  tills  state." 

(394) 

"The  ;uardian  of  ti  e person,  vhothor 
natural  or  legal,  shall  be  entitled  to 
tho  charge,  custody  and  control  of  the 
person  of  his  ard,  and  the  caro  of 
his  oducatlon,  support  and  maintonanco; 
t 13  curator  snail  liavo  the  care  and 
manage  .eat  of  the  estate  of  tho  minor, 
t;uo joc t tc  tno  superintending  Control 
of  the  court;  and  tno  -uaruian  of  the  porson 
rand  estate  of  the  .xinor  sixall  have  aL  1 tiie 
pov  ore  and  porform  all  tno  d .tios  both  of 
n :ua  uiar.  of  tile  person  and  a curator •" 
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Consequently,  if  a paront  waives  tne  right  to  act 
as  natural  guardian  and  the  Probato  Court  contemplates  and 
intends  to  appoint  a guardian  for  any  children  of  such  paront, 
then  when  application  for  guardianship  is  requested,  it  should 
be  specified  that  guardianship  of  the  "person  and  of  the 
estato"  of  the  minor  is  dotlrod.  Thu3,  the  guardian  appointed 
is  thon  placed  in  the  samo  position  as  was  the  parent  or 
natural  guardian. 

Kef erring  again  to  Section  378,  R.  S.  Ko.  1939, 
supra,  i7 e find  that  the  Probato  bourt  has  authority  to  appoint 
a guardian  in  certain  instances.  We  also  feel  that  such 
court  nas  power  to  qp point  such  guardian  where  the  parents 
naive  their  right  as  natural  guardians.  Section  397,  R.  S.  ho. 
1939,  speaks  of  an  applicant  for  appointment  as  guardian  and 
what  such  applicant  must  do.  As  we  have  3aid  before,  the 
statutes,  in  our  opinion,  are  meant  to  apply  whero  tho  parent 
or  parents  are  contesting  their  removal  as  natural  •-uardians. 
However,  since  our  theory  is  that  parents  have  the  right  to 
waive  their  natural  right  of  guardianship,  it  necessarily 
follows  tiiat  if  such  i3  dona,  the  appointment  must  conform  to 
the  statutes  referring  to  the  removal  by  the  parents  for  cause. 
Therefore,  if  an  applicant  for  entrance  to  the  VAAC  appears  in 
court  and  waives  her  right  as  natural  guardian  of  her  children 
under  the  age  of  fourteen,  there  are  two  ways  in  which  to 
proceed.  The  court  on  its  own  volition  may  then  appoint  a 
guardian  or  there  may  bo  filed  an  application  similar  to  the 
ono  referred  to  in  Section  377,  R.  3.  Ho.  1939,  cited  above, 
hen  the  order  is  made  by  tho  Probate  Court,  which  is  a court 
of  record,  the  legal  custody  of  the  person  and  also  control 
of  the  estate  is  then  vested  in  the  guardian  appointed  by  the 
court.  Thus,  the  parent,  and  in  this  case  your  applicant,  is 
no  longer  vested  with  the  legal  custody  of  her  children. 

There  Is  a provision,  the  same  being  Section  437, 

R.  3.  Ho.  1939,  which  provides  that  the  public  administrators 
in  the  various  counties  shall  be  ex  officio  "puolic  guardians," 
but  only  in  the  sonee  that  they  shall  have  control  over  the 
estates  of  minors,  under  order  of  the  Pro  Date  Court.  This 
obviously  will  not  allow  the  public  guardian  to  act  in  tills 
instance,  since  ho  does  not  have  custody  of  the  person.  There- 
fore, it  is  necessary'  that  some  other  person  oe  appointed. 
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It  might  oo  well  to  mention  the  fact  that  minor 
children  over  the  age  of  fourteen  years  have  the  privilege 
of  choosing  their  own  guardiaa , subject  to  the  approval  of 
the  Probate  Court.  However,  in  the  case  of  your  applicants, 
your  requirements  only  have  reference  to  minors  under  four- 
teen and  thus  this  provision  is  of  no  consequence. 


Conclusion 


Therefore,  it  is  the  opinion  of  tills  Department 
that  the  parents  or  parent  of  minor  children  under  the  age 
of  fourteen,  may  waive  their  right  to  act  as  the  natural 
guardian  thereof  and  tho  Probate  Court  may  appoint  a guardian 
of  the  person  and  the  estate  of  such  minor  that  has  the  same 
powers  relative  thereto  as  the  parents  or  natural  guardian. 

It  is  further  the  opinion  of  this  Department  that, 
at  least  in  thi3  particular  instance,  the  waiver  should  oe 
in  the  form  of  a written  pleading  or  affidavit  in  the  Probate 
Court,  setting  out  the  waiver  and  the  re  sons  therefor. 


Respectfully  submitt  d. 


JOHN  5.  PHILLIPS 
Assistant  attorney  General 


APPROVED t 


ROY  iicICITTRICK 
Attorney-General 
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Honorable  A.  L.  right 
Prosecuting  Attorney 
Stone  County 
Galena,  I issourl 


Dear  ~»ir: 


We  are  in  receipt  of  your  opinion  request  dated 
April  IS,  1943,  which  reads: 


"I  would  appreciate  your  opinion  on 
the  following: 

"Before  election  to  this  office  I 
had  for  several  years  practice  law 
at  Crane  in  tnis  county  and  still 
maintain  an  office  there  and  reside 
there.  Crane  is  in  the  north  end 
of  the  county  and  due  to  geography 
and  the  road  system  those  people  in 
tho  north  half  of  the  county  who  wish 
to  see  me  would  have  to  come  through 
Crane  to  get  to  Galena.  Tore  than 
half  of  the  people  live  in  the  north 
end  of  the  county.  In  order  to  save 
miles  to  those  who  wish  to  s<*e  me,  which 
Just  now  are  precious,  I have  announced 
that  I will  be  in  Galena  on  londays, 
Wednesdays  and  frldaye  and  the  other 
days  at  my  office  in  Crane.  I have 
arrangements  with  the  sheriff  to  call 
me  at  any  time  1 am  needed  and  if 
needed  in  Galena  on  the  days  I should 
be  in  the  Crane  office  I answer  his 
call. 

"its  has  been  ray  opinion  that  under  the 
statute  i did  not  have  to  naintain  an 
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office  at  all  in  the  court  house  un- 
less T wanted  to  do  so.  The  statute 
does  not  say  so.  Am  I in  your  opinion 
failing  to  take  care  of  the  duties  of 
my  office  because  l am  not  keeping  my 
office  in  Galena  everyday,  but  attend- 
ing to  duties  as  above  stated.”  - 


Tn  answer  to  ycur  question  tl  is  office  rust  advise  you 
that  we  have  been  unable  to  find  any  authority  which  requires 
a prosecuting  attorney  to  maintain  the  office  of  prosecuting 
attorney  at  any  particular  place.  It  has  been  the  general 
practice  of  prosecuting  attorneys  in  small  counties  to  maintain 
a rivate  office  at  the  place  of  his  residence  at  the  aare  time 
th  t he  served  as  prosecuting  attorney.  The  only  requirement  of 
a prosecuting  attorney  Is  that  he  devote  his  personal  attention 
to  the  duties  of  the  office.  Section  18,  Article  II,  Constitu- 
tion of  Missouri  provides: 


" xhat  no  person  elected  or  appointed  to 
any  office  or  employment  of  trust  or 
profit  under  the  laws  f this  otst.e,  or 
any  ordinance  of  any  municipality  in 
this  >tate,  shall  hold  such  office  with- 
out personally  devoting  his  time  to  the 
performance  of  the  duties  to  the  same 
belonging. ” 


Also,  discussing  the  general  duties  of  an  officer  of  the 
State  is  Section  12942,  H.  3.  L’isaouri  1939.  Jeither  the  Consti- 
tution ror  the  statutes  indicate  where  a prosecuting  attorney  must 
maintain  that  office.  The  criterion,  apparently,  is  whether  or 
not  he  Is  devoting  enough  porsonal  attention  to  the  office  to  ful- 
fill the  duties  the  eof . 


Section  12927,  H.  o.  I!isaovri  1939,  provides  that  a prose- 
cuting attorney  devote  bin  entire  time  to  the  duties  of  the  office 
in  cities  of  mom  than  100,000  population.  It  might  be  argued 
from  tills  that  since  the  legislature  exprossly  ruled  on  the  amount 
of  time  a prosecuting  attorney  should  devote  to  the  duties  of 
prosecuting  attorney  in  cities  of  one  also,  the  legislature  must 
have  realized  that  in  cities  (or  counties)  of  lesser  population 
the  office  of  prosecuting  attorney  did  not  require  the  att  mays' 
full  time. 
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therefore,  in  smaller  cities  (or  counties)  the  prose- 
cuting attorney  could  devote  the  amount  of  time  necessary  to 
discharge  the  duties  of  the  office,  and  need  not  devote  hie 
entire  time  to  the  office  if  such  effort  was  not  required. 

If  that  is  true  it  does  not  seem  to  be  inconsistent  that  he 
may  maintain  two  offices,  the  office  of  prosecuting,  attorney 
and  his  own  office.  Needless  to  say,  the  office  of  prosecuting 
attorney  is  the  primary  office,  and  the  duties  of  that  office 
should  never  be  subordinated  to  the  attorney's  private  office. 


CG.JCi  wSlv.3 

A prosecuting  attorney  may  maintain  tho  office  of  prose- 
cuting attorney  at  the  coi-.nty  seat  or  elsewhere  and  a private 
office  at  the  place  of  his  residence,  even  if  in  different  parts 
of  the  county,  as  long  ?s  the  duties  of  tho  office  of  i-rosecuting 
attorney  arc  considered  os  primary  duties  and  receive  enough  of 
tho  office  holderh  tine  and  attention  to  discharge  the  duties  of 
the  office  of  prosecuting  attorney  offoctively. 


Respectfully  stibrr.itted 


WILLIAM  C.  BIAIR 

Assistant  /.ttomey  Cieneral 


ArrRL  vH  L • 


"cy  :cn::-  c,. 

Attorney  General  of  I'isseuri 
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SHERIFFS i No  fee  unless  expressly  authorized  by  statute. 


ay  7,  IP 43 


Honorable  Thomas  u.  oolsey 
lrosocuting  Attorney 
Cooper  County 
boonville,  .dssouri 


e-  r oir : 


\ e are  in  receipt  of  your  letter  of  T ay  6,  1943,  in 
which  you  request  an  official  opinion.  Your  letter  reads 
in  part: 


\ 

’’For  many  years  the  Poop^r  County  Court 
hes  allowed  tia  heriff  ,3.00  p^r  day 
for  calling  the  hoard  of  quail zafci on  to 
session.  - I know  of  no  provision  of  the 
statutes  to  authorize  such  an  allowance 
In  counties  such  C3  Cooper  whe'-e  township 
organization  is  not  in  force.'' 


Your  question  specifically  concerns  t e ’’calling1'  of 
the  oard  cf  equalization  by  the  sheriff  ano  the  allowance  to 
him  of  a fee  for  said  service. 

ection  4o4P,  . ....  iss^uri  1939,  provides  a penalty 
for  the  exaction  of  fees  to  which  an  officer  is  not  entitled. 
Said  section  provides: 


"Every  officer  who  shall,  by  color  of 
hi3  office,  unlawfully  and  willfully 
exact  or  demand  or  receive  any  fee  or 
reward  to  execute  or  do  Ms  duty,  or 
for  any  official  act  5nne  or  to  be  done, 
that  is  not  due,  or  more  than  is  due, 
or  before  it  is  due,  shall  u_  on  con- 
viction bo  adjudged  ^uilty  of  a misde- 
meanor . " 


• • 
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V.e  have  been  unable  to  find  any  section  of  the  statutes  or 
any  constitutional  authority  for  the  allowance  cf  the  fee  to  the 
sheriff  for  simply  "calltne"  the  Toard  of  quail zation  into  session. 
In  the  case  of  Smith  v.  iettis  bounty,  136  . . (2d)  282,  1.  c. 

285,  the  court  la  discussing  the  right  of  a public  official  to  com- 
pensation for  the  performance  of  any  duty,  said: 


"The  rule  is  established  that  the.  ri^ht 
of  n public  official  to  compensation  must 
be  founded  on  a statute.  It  is  equally  gb- 
tabllshed  that  such  a statute  is  strictly 
construed  a ainst  the  officer.  odaway 
County  v.  rr,  r.  p.  12?  . . (2d) 

857;  .ard  v.  Christian  County,  341  . o.  1115, 
111  S.  VY.  2d  182,  " 


Under  this  case,  and  ti  e odaway  County  case  cited  therein, 
the  rule  it  ms do  plain. 


CC  CIUSjUU 


The  sheriff  is  entitled  to  no  fee  for  any  act  he  performs 
unless  such  compensation  is  expressly  provided  for  by  statute.  In 
answer  to  your  request  It  is  the  opinion  of  this  office  that  the 
sheriff  cf  Cooper  Coi’nty  Is  not  entitled  to  a fee  for  calling 
the  Hoard  of  * qualizstion  into  session,  due  to  the  absence  of  any 
statutory  authority  for  such  fee. 


respectfully  subml ttod 


Aii'RCV  D: 


T 1.1  Ah  C.  ‘31  AT 

Assistant  Attorney  General 


c . . 

Attorney  General  of  issouri 

'.CB:  A.. 


INSANE  PERSONS:  Two  classes  of  patients,  county  and  private. 

Private  patient  may  not  "be  supported  by 
payment  to  county  the  amount  it  pays  to 
State  for  support  as  county  patient. 


October  6,  1943 


Ur.  Thomas  0.  ••oolaey 
Prosecuting  Attorney 
Cooper  County 
.ioor.villo,  •iJesouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of  recent 
date  in  which  you  request  the  opinion  of  this  department. 
Your  letter  is  aa  follows: 


"Section  9358,  Revised  Statutes  of 
"lisaourl,  1939,  defines  the  term  ’ Insane 
poor.’  Section  3328  provides  for  the 
coamit.  lent  of  insane  poor  to  State  insti- 
tutions where  t’^ey  shall  be  maintained 
at  the  oxpe'  so  of  the  county.  I-iy  atten- 
tion has  beon  called  to  this  situation: 

"In  1926  a mother  of  two  minor  children 
was  committed  to  the  State  hospital  at 
ihalton  where  she  has  3ince  remained  as 
a county  patient.  The  sons  of  this  woman 
have  for  many  years  been  reimbursing  the 
county  in  the  sum  of  ^72. 00  a year  for 
the  maintenance  of  their  mother  in  Pulton. 
They  are  not  Insolvent;  on  the  contrary, 
they  are  possessed  of  considerable  nroo- 
erty,  and  1 am  told  tliat  the  mother  al30 
owns  property  in  Cooper  County.  If  this 
be  true,  then  she  is  not  an  indigent 
insane  person  under  the  law. 

"tiuery:  Shall  the  County  Court  continue 
to  pay  the  expenses  of  the  maintenance 
of  this  woman  in  the  State  hospital  and 
in  turn  be  reimbursed  b^  the  sons?" 
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l'roin  your  letter  we  understand  that  a patient  was  com- 
mitted by  the  County  Court  of  Cooper  County  to  State  Hospi- 
tal Ho.  1 at  Fulton,  Missouri,  as  a county  patient  and  the 
sons  of  the  patient  pay  to  Cooper  County  the  sum  of  .6.00 
per  month,  or  <72. 00  per  year,  which  is  the  amount  the 
county  pays  to  tlio  3tat0  Hospital  for  tlic  support  ard  .;ialn— 
tenance  of  each  of  its  insane  poor  as  provided  in  Section 
9328,  R.  3.  ho.  1939.  £6.00  is  the  maximum  amount  to  be 

paid* by  the  county  for  the  support  of  each  insane  patient 
and  is  the  sum  now  fixed  by  the  State  Eleemosynary  Board 
for  such  support. 

There  are  two  classes  of  patients  that  may  oe  sent  to 
the  State  hospitals  of  Issouri,  namely,  pay  patients,  and 
c oun  t y pa  t i en  t s . 

Pay  patients  are  defined  by  Section  9322,  R.  3.  Ho. 
1939,  as  follows: 


"P ay  patients,  or  those  not  sent  to  the 
hojpltal  by  order  of  the  court,  may  be 
admitted  on  such  terms  as  shall  be  by 
this  article  and  the  by-laws  of  the 
hospital  prescribed  and  regulated.” 


Such  patients,  sometimes  called  private  patients,  shall 
only  be  admitted  upon  the  payment  of  at  least  ninety  days' 
charge  in  advance  and  a sufficient  bond  to  secure  the  payment 
of  charges  incurred  in  behalf  and  on  account  of  said  patient, 
and  necessary  clothing  shall  be  furnished  in  addition  thereto. 
The  amount  of  the  advance  payment  and  the  required  bond  is 
prescribed  by  rules  and  regulations  of  the  3oard  of  anagers 
of  the  State  Eleemosynary  Institutions  within  the  limits  of 
the  statutes.  Sections  9323  to  9327,  inclusive,  R.  3.  Mo. 

1939. 


County  patients  are  those  of  the  insane  poor,  or  indigent 
insane,  who  have  the  other  necessary  qualifications  to  be  ad- 
mitted to  the  State  hospital,  who  have  not  sufficient  estate 
to  support  them  at  the  State  hospital  for  the  insane.  Section 
9328,  R.  S.  Ho.  1939,  et  seq. 

Vie  do  not  find  that  there  are  any  other  classes  of  ihsane 
persons  who  may  be  sent  to  State  hospitals.  The  patient  is 


I.'r . Thomas  G.  V.oolsey 
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either  a private  patient  or  a county  patient.  Tliero  Is  no 
provision  in  the  law  for  a part  county  patient  and  a part 
pay  patient. 

So  far  as  we  are  able  to  find  there  is  no  statutory 
authority  for  the  county  to  permit  a patient  to  be  sent  as 
a county  patient  and  then,  by  some  other  arrangement  allow 
someone  else  to  reimburse  the  county  for  the  amount  paid  to 
the  State  hospital  for  the  ^eep  of  the  patient. 

Prior  to  the  re-enactment  of  Section  8636,  R.  S.  Ho. 
1323,  by  the  Laws  of  Missouri  1935,  pa re  387,  the  maximum 
amount  nald  by  the  county  for  the  support  and  maintenance  of 
their  insane  poor  was  18.00  per  month.  Under  the  present 
statute.  Section  9328,  R.  3.  ho.  1939,  the  maximum  amount 
paid  by  the  county  is  6.00  per  month  for  each  patient.  It 
will,  therefore,  be  seen  tliat  the  burden  of  caring  for  tho 
indigent  insane  by  the  amendment  of  1935  was  shifted,  to  the 
above  oxtent,  from  the  county  to  the  State. 

You  also  state  in  your  letter  tliat  you  are  Informed 
that  the  insane  patient  owns  property  in  Cooper  County,  al- 
though you  do  not  3tate  the  amount,  or  whether  3he  would 
come  within  the  terns  of  Section  9358  R.  S.  l!o.  1939,  which 
might  make  her  a pay  patient.  Of  course,  it  is  a question 
of  fact  to  bo  determined  by  the  county  court  whether  or  not 
a patient  belongs  to  the  class  of  indigent  insane  persons 
who  are  entitled  to  receive  care  and  maintenance  at  a State 
hospital  at  public  expense,  or  whether  the  patient  is  in 
fact  a pay  patient.  If,  upon  an  investirat i an  by  the  proper 
authorities  it  is  determined  that  the  county  patient  is  In 
truth  and  fact  a pay  patient,  it  is  then  tlie  duty  of  the 
county  court  to  order  the  transfer  a3  provided  in  Section 
9347,  R.  3.  ho.  1939,  from  a county  patient  to  a pay  patient. 


corcLusioi; 


It  i3,  therefore,  our  opinion  that  there  is  no  statutory 
authority  for  the  county  to  pay  ,72.00  per  year  to  the  State 
hospital  for  the  support  and  iiiaintonance  of  an  insane  person 
and  then,  by  an  outside  arrangement,  permit  other  persons  to 
reimburse  the  county  for  the  amount  that  the  county  lias  paid 
to  the  State  and  the  State  be  required  to  assume  the  balance 
for  the  support  and  .main tena:  ce  of  the  insane  patient. 

Resoectfully  submitted, 

AP.-R-VLD: 


CR  • :CP 


■■■■ 

Attorn  ey-General 


iOVfcLL  L.  ‘:n.,lTT 
Assistant  Attorney-^e  oral 


COUNTY  COURTS:  County  Court  la  not  authorized  to 

POOL  TABLE  LICENSE  collect  a license  tax  from  a club 

where  tables  are  used  by  members 
without  ch«-  -ge. 

November  16,  1943 


Honorable  A.  L.  Wright 
Prosecuting  Attorney  of  Stone  County 
Galena,  Mo. 

Dear  Sir: 


FI 


This  Is  In  reply  to  your  letter  of  November  10, 
1943,  requesting  for  an  official  opinion  of  this  of- 
fice In  the  following  words: 

"A  groups  of  men  in  Galena  have  form- 
ed what  they  call  a club,  being  only 
about  10  of  them,  have  rented  a club 
room,  and  among  other  equlppment  in 
the  club  room  keep  and  use  for  their 
own  amusement  a pool  table.  No  charge 
la  made  by  the  club  for  playing  on 
the  table  by  5ts  members*  The  total 
expense  of  the  club  Is  of  course  paid 
by  the  members, 

"Under  Chapter  136  of  R.  S.  1939  can 
the  County  require  them  to  pay  a li- 
cense for  the  keeping  and  use  of  this 
table? 


"It  doea  not  'deem  to  me  that  the  county 
can  go  so  far  yet  section  16406  seems 
to  make  only  one  exception. 

"Let  me  have  your  opinion." 


Section  16397,  R.  S.  Mo.,  1939,  la  as  follows: 

"County  ooart  to  license  keepers  of 
billiard  tables. r-The  county  court 
shall  have  power  to  license  the  keep- 
ers of  billiard  tables,  pigeonhole 
tables,  jenny  llnd  tables,  and  all 
other  tables  kept  and  used  for  gam- 
ing, upon  which  balls  and  cues  are 
used.  At  each  term,  the  clerk  of 
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said  court  shall  pre  are  and  de- 
liver to  the  collector  of  their 
counties  as  many  blank  licenses 
for  the  keepers  of  such  tables, 
hereinbefore  mentioned,  as  the 
respective  courts  shall  direct, 
which  shall  be  signed  by  the  clerk 
and  attested  by  the  seal  of  the 
court."  (R.  S.  1929,  Sec.  14272.) 

Section  15405,  R.  S.  Mo.,  1939,  as  amended  by 
the  Laws  of  Missouri,  1941,  P.  519,  Par.  1,  is  as 
follows : 


"Exceptions — This  chapter  shall 
not  ap  ly  to  an;/  person  having 
set  up  in  his -own  private  resi- 
dence a ns  one  of  such  tables 
menticneu  in  section  15337,  when 
used  for  his  own  private  use,  and 
for  the  use  of  his  family,  nor  to 
clubs  where  pool,  billiard  and  " 
other  tables  are  used  exclusively 
for  club  members  and  upon  which  no 
charge  for  playing  Is  made." 


CONCLUSION 


^rom  the  foregoing,  it  is  the  opinion  of  this 
office  that  private  clubs  that  have  a pool  table 
which  is  used  exclusively  by  club  members,  and  for 
which  there  is  no  charge  made  for  playing,  are  not 
subject  to  the  license  tax  provided  for  in  Chapter 
135,  R.  S.  Mo.,  1939. 


Respectfully  submitted 

GAYLORD  WIL/INS 

Assistant  Attorney  General 


APPROVE!  : 


ROY  McKITTRICK 

Attorney  General 


GW:  DC 
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SHERIFF'S  Fees  of  Sheriff  for  commitment  in 

FEES.  cases  where  defendant  is  sentenced 

to  Algoa. 


Au  uat  25,  1943 


Honorable  Luther  Young 
Circuit  Clerk 
Kennett,  Missouri 


Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date,  where- 
in you  submit  the  following  statement  and  request: 

"State  v.  Hallett  E.  Hughes. 

"The  above  named  was  sentenced  to  two  (2) 
years  confine-ent  at  Algoa,  Missouri,  on 
his  plea  of  Guilty  for  Grand  Larceny. 

"Among  other  items  of  costs  in  the  Justice 
Court  were  found  the  Sheriff's  charge  for 
serving  the  enclosed  process. 

"Please  favor  us  with  your  opinion  as  early 
as  possible  relative  to  whether  this  charge 
by  the  sheriff  is  proper.  The  sheriff 
and  I will  both  appreciate  an  early  reply. 

"I  wculd  also  like  to  have  your  opinion 
as  to  the  correctness  of  the  forms,  also 
the  State's  liability  to  the  sheriff  for 
service  on  the  forms  enclosed." 

With  you r request  you  enclosed  two  commitments  ; 
one  used  by  a Justice  of  the  Peace  when  a defendant 
is  brought  before  him,  who  is  unable  to  furnish  bond 
to  appear  at  a preliminary  hearing;  the  other  used 
when  the  defendant  is  bound  over  to  Circuit  Court 
and  is  unable  to  give  bond  for  appearance  in  such 
Circuit  Court. 

In  your  request  you  inquire  as  to  the  sufficiency 
of  the  form  of  these  commitments.  We  think  they  are 
sufficient  as  to  form. 


Honorable  Luther  Young 
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As  to  the  authority  to  pay  the  Sheriff  for 
services  on  these  commitments,  we  find  the  rule  to 
be  that  such  fees  are  purely  statutory  and  the  officer 
must  be  able  to  put  his  finger  on  the  statute  auth- 
orising such  payment.  Under  Sec,  13413,  R,  S,  1939, 
the  sheriff  Is  entitled  to  a fee  of  £1.00  for  com- 
mitting a person  to  jail. 

On  the  question  of  whether  the  sheriff  would 
be  authorized  to  charge  the  commitment  fee  on  the 
commitment  when  the  defendant  Is  committed,  because 
he  is  unable  to  give  bond  to  appear  at  the  preliminary, 
we  think  the  case  of  Thomas  v,  St.  Louis,  61  Ko.  547, 
is  in  point.  In  that  case  the  court  said  1.  c.  548: 

"The  appellant,  being  county  marshal 
of  St,  Louis  County,  and  as  such 
entitled  to  the  same  fees  as  are 
allowed  to  sheriffs  in  like  cases, 
contends  that  when  any  person  is 
arrested  by  him  under  a capias, 
and  in  default  of  bail  is  imprisoned 
by  him  in  the  county  Jail,  to  await 
examination  by  the  proper  magistrate, 
he  thereby  becomes  entitled  not  only 
to  the  fees  allowed  for  serving  end 
returning  the  capias,  but  also  to  the 
fee  of  one  dollar  provided  by  the 
statute  for  committing  any  person 
to  Jail. 

"Y«e  do  not  think  so.  It  Is  the  duty  of 
a sheriff  acting  under  a capias  to  arrest 
and  safely  keep  the  person  therein 
named,  and  to  have  the  body  of  such  per- 
son when  and  where  he  shall  be  command- 
ed by  such  writ;  and  the  statute  makes 
it  the  duty  of  all  Jailors  to  receive 
from  the  sheriff  or  other  officers  all 
persons  who  shall  be  apprehended  by  them 
for  offences  against  this  State,  When 
a prisoner  is  arrested  under  a capias, 
he  is  held  thereunder  until  he  has 
been  either  bailed,  committed  or  discharged; 
and  until  such  prisoner  is  either  bailed, 
committed  or  discharged,  any  Imprisonment 
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of  him  In  the  county  Jail  Is  at  the 
discretion  and  for  the  protection  of 
the  officer  executing  the  writ,  as 
well  as  to  secure  the  body  of  such 
prisoner,  and  Is  net  e committing  of 
3uch  person  to  Jail,  within  the  meaning 
of  the  s tatute;  and  for  the  safe- 
keeping of  any  person  In  his  custody 
under  oing  an  examination  preparatory 
to  commitment,  he  is  entitled  to  a per 
diem  allowance,  where  the  number  of  days 
such  person  la  so  held  exceeds  one. 

(Wagn.  Stat.,  626,  Lee.  14.) 

"The  words  ’committing  any  person  to  jail,’ 
relate  to  the  oxecutlon  by  the  sheriff  of 
an  order  or  warrant  of  commitment  made 
or  issued  by  some  officer  exercising 
Judicial  functions 

This  holding  is  followed  with  approval  in  State 
ex  rel.  v.  Clark,  170  Mo.  76,  and  in  State  ex  rel. 
Million  v.  Allep,  Auditor,  187  Me.  561,  564,  the 
Court  said : 

"***  a commitment  means  a Judicial  order, 
and  xmt 11  such  an  order  Is  made  the  person 
arrested  is  the  sheriff’s  prisoner  by 
virtue  of  the  capias.  (Thomas  v.  County 
of  St.  Louis,  61  Mo.  547.)  After  an  order 
of  commitment  has  been  mode  by  the  court, 
the  sheriff  or  Jailer  Is  only  entitled 
to  a sum  not  exceeding  fifty  cents  a day 
for  the  board  of  the  prisoner.***" 

However,  the  cases  cited  above  did  not  take  In  to 
consideration  the  statute  which  Is  now  Sec.  3064  R.  S. 
1939,  which  is  as  follows* 

"A  magistrate  may  adjourn  an  examination 
of  a prisoner  pending  before  himself, 
from  time  to  time,  as  occasion  requires, 
not  exceeding  ten  days  at  one  time,  and 
to  the  same  or  any  different  place  in  the 
county,  as  he  deems  necessary;  and  for 
the  purpose  of  enabling  the  prisoner  to 
procure  the  attendance  of  witnesses,  or 
for  other  good  and  sufficient  cause 
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shewn  by  said  prisoner,  said  magistrate 
shall  allow  such  an  adjournment  on  the 
motion  of  the  prisoner.  In  the  meantime, 
if  the  party  is  charged  with  an  offense 
not  bailable,  he  shell  be  committed; 
otherwise  he  may  be  recognized,  in  a sum  and 
with  sureties  to  the  satisfaction  cf  the  mag- 
istrate, for  his  appearance  for  such  further 
examination,  and  not  to  depart  without  leave 
of  said  court,  and  for  want  of  such  recog- 
nizance he  shall  be  committed," 

By  this  section  it  seems  that  the  Justice  may  issue 
a commitment  where  the  examination  Is  pending,  in  case 
the  defendant  cannot  five  bend. 

We  think  the  examination  is  pending  from  the  time 
the  defendant  is  arrested  until  the  examination  is 
disposed  of  by  the  Justice.  So  the  officer  would 
in  such  case  be  entitled  to  the  fee  for  the  commitment 
Issued  under  the  this  section.  Then,  if  the  defendant 
is  bound  over  at  the  preliminary.  Sec.  3877,  R.  S.  Mo., 
1939,  applies.  It  is  as  follows: 

"If  the  offense  be  not  bailable,  or  sufficient 
bail  be  not  offered,  the  prisoner  shall  be 
committed  to  the  jail  of  the  county  in  which 
the  same  is  to  be  tried,  there  to  remain 
until  he  be  discharged  by  due  course  of  law." 

by  these  provisions  of  the  statute  it  seems  that 
two  committments  may  be  issued  in  a case  where  a person 
is  arrestod  and  bound  over  to  Circuit  Court  on  a felony 
charge • 


CONCLUSION 


Prom  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  the  sheriff  is  entitled  to  8 fee  for  serving  two 
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commit rents  where  both  are  issued  in  a case  when 
defendant  is  charged  with  a felony;  the  first  com- 
mitment being  issued  under  Sec.  3864,  R.  S.  Mo., 
1939,  and  the  second  being  issued  under  Sec.  3877, 
R.  S.  Mo.  1939,  supra. 


Respectfully  submitted. 
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Assistant  Attorney  General 
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